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 ASPECTS OF SEXUAL ASSAULT LAW AND PRACTICE 

Paper prepared for Victims & Witnesses of Crime Court Support Induction and 

Training Program, 2018 

Dr John Anderson 

Dr Brendon Murphy 

 

SEX OFFENCES AND REPORTING IN AUSTRALIA 

Sex offences in Australia have a long history. The first recorded prosecution for rape took place 

on 10 September 1789 in Sydney before the Judge Advocate, David Collins. The case involved 

a charge against a marine, Henry Wright, who allegedly raped an eight year old girl, Elizabeth 

Chapman. The case, R v Wright [1789] NSWKR 4, serves as an important lesson for the 

present. It has all the hallmarks of the kinds of problems we have to this day. The case resulted 

in the first conviction for a sexual assault in modern Australian history. Wright was sentenced 

to death – but the death penalty was commuted and he was sent to Norfolk Island for life, where 

he subsequently sexually assaulted a ten year old girl two years later. He was again pardoned.1 

Statistics 

Statistics from the Australian Institute of Health and Welfare provides recent data at the 

national level relating to violence and sexual violence, both nationally and internationally. A 

link to that report is available at: https://www.aihw.gov.au/getmedia/992db2cc-be47-4c30-

bf7b-a3d32afa84ce/aihw-australias-welfare-2017-chapter2-7.pdf.aspx 

Some of the highlights of that report are: 

 The World Health Organisation estimates that as many as 30% of women 

internationally who have been in a relationship have been the victim of intimate 

physical or sexual violence at some time in their life since the age of 15. 

 The ABS reports that 1 in 6 Australian women have been the victim of physical and/or 

sexual violence from a current or former partner. 

 The ABS reports that 1 in 19 Australian men have been the victim of physical and/or 

sexual violence from a current or former partner. 

 The most likely period in time of that violence for women is between 18 and 24. 

 It is approximately 4 times more likely the perpetrator is known to the woman than a 

stranger. 

 The type of violence experienced is gendered: 

o Woman are far more likely to be the victims of sexual violence than men; 

o Men are far more likely to the victims of physical violence than women; 

o Women are more likely to know their attacker than men; 

o Men are far more likely to be attacked by a stranger. 

 There is very little data in relation to male sexual violence against other men – it is not 

clear whether this is because of non-reporting, or general absence of the phenomena. 

                                                           
1 Bruce Kercher and Brent Salter, The Kercher Reports: Decisions of the New South Wales Superior Courts 1788 

to 1827 (Francis Forbes Society for Legal History, 2009), 48-53 

https://www.aihw.gov.au/getmedia/992db2cc-be47-4c30-bf7b-a3d32afa84ce/aihw-australias-welfare-2017-chapter2-7.pdf.aspx
https://www.aihw.gov.au/getmedia/992db2cc-be47-4c30-bf7b-a3d32afa84ce/aihw-australias-welfare-2017-chapter2-7.pdf.aspx
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 Drugs and alcohol are strongly associated with physical and sexual violence (up to 60% 

of cases). 

 There are identifiable groups that are more likely to be victims of violence: 

o Young women (18-24) 

o Young women in a relationship with a “substantially older” male 

o Unemployed women 

o Women born overseas 

o Women with a disability 

o Indigenous women (an Indigenous woman is 32 times more likely to be 

hospitalised for a domestic assault than a non-Indigenous woman) 

o Pregnant women 

Extracts from The Australian Bureau of Statistics Report on Reported Crime – Victims, 

Australia, 2017 are included in Appendix A. These statistics confirm the following: 

 Between 2010 and 2017 there were over 65,500 reported sexual assaults in New South 

Wales. 

o In 2016 the number was 8795 

 In the same period there over 167,600 reported sexual assaults across Australia. 

 NSW has almost more reported sexual assaults than VIC and QLD combined 

 It is the Northern Territory, however, that has the highest rate of offending per 100,000 

 The largest proportion of victims of sexual assault are under the age of 20 

 Between 60 and 70% of sexual assaults take place in residential settings 

 In the vast majority of cases, sexual assault does not involve the use of a weapon (in 

NSW, 99.6% of sexual assaults do not involve weapons) 

 Of the reported sexual assaults in NSW, only one third (33%) of investigations are 

finalised within 30 days, with slightly more than 11% resulting in prosecution  

With these figures in mind, it is interesting to contrast the actual recorded crime in NSW, 

available through the Bureau of Crime Statistics and Research – New South Wales 

Recorded Crime Statistics 2016. 

According to BOCSAR, there were 5,066 sexual assaults in 2016.2 That figure is at odds with 

the same period recorded by the ABS. 

Of these 2,507 took place in Sydney, while 556 took place in the Newcastle/Hunter region.3 

In all sexual assault cases in NSW, only 8% are prosecuted within 30 days; and only 11% 

prosecuted within 90 days.4 

Not only is there a low rate of timely prosecutions, but the attrition rate from crime to court is 

very high. The only study on this, from 2006, demonstrated that of the 4132 reported sexual 

assaults that took place in 2004, only 593 people actually appeared in court to answer the 

                                                           
2 Bureau of Crime Statistics and Research – New South Wales Recorded Crime Statistics 2016 (2017), 16 
3 Ibid, 21 
4 Ibid, 38 
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charge. Of these 247 (41%) were found guilty. Of those, only 113 (45%) received a sentence 

of full time imprisonment.5 

Reporting 

Sexual violence has been the subject of many studies since the 1960s. One of the consistent 

themes in that research is the fact of under-reporting. The truth is we don’t know how many 

sexual assaults take place in the community. The most recent comprehensive study by the 

Australian Law Reform Commission (2010)6 indicates that less than 30% of sexual assaults 

are ever reported. That appears to be consistent with the comparative ABS and BOCSAR data. 

The reasons for that may be many and varied – but it seems likely that the fact the offender is 

often known to the victim, and the high prevalence of drug and alcohol use, may be factors in 

the decision not to report. 

What does this mean for Victim and Witness Support? 

It is highly like that victim will be relatively young, female and probably knows the person 

who assaulted her. In these cases care may need to be taken in ensuring separation of the 

individuals over time. 

For women in their late teens and early twenties, it is probable that alcohol or drugs were 

involved at some stage – which may antagonise feelings of guilt, and is likely to be the subject 

of cross-examination. 

It is very likely that even after the matter has been reported any prosecution will take a long 

period even before it gets to court. Given that only 11% of cases result in a charge within 90 

days, these matters are likely go on for months, if not years. Fatigue is likely to be a key factor 

in supporting the victim(s) and witness(es). 

In terms of multiple traumas, people requiring court support for sexual crimes are very likely 

to have been exposed to multiple traumatic events in their past, many of which could have 

resulted in a legal process, but few will have progressed to this stage before this event.  

It also could mean that the victim may be coping with this traumatic event on top of multiple 

others, which may never have been discussed or publicly recognised – this can intensify the 

complexity of their feelings.  

Many victims of physical and sexual crime have a background of victimisation or exposure to 

traumatic events. Landmark research by Fellitti et al in the Adverse Childhood Events (ACE) 

study7 showed that many people who are a victim of some type of crime such as sexual assault, 

have been exposed, as children, to many other traumatic events – domestic violence, 

alcoholism, parental separation, death of a parent etc. The ACE study begins to explain how 

each further traumatic event in childhood compounds the level of risk for the person to grow 

                                                           
5 John Fitzgerald, “The Attrition of Sexual Offences from the NSW Criminal Justice System” (2006) 92 Crime 

and Justice Bulletin. 
6 Available at https://www.alrc.gov.au/publications/family-violence-national-legal-response-alrc-report-114  
7 Vincent Filetti et al, “Relationship of Childhood Abuse and Household Dysfunction to Many of the Leading 

Causes of Death in Adults” (1998) 14(4) American Journal of Preventative Medicine 245 

https://www.alrc.gov.au/publications/family-violence-national-legal-response-alrc-report-114
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up and continue to be exposed to further trauma. The result is at times very complex 

psychological and social dynamics that may require specialist intervention. 

Also keep in mind the concept of multigenerational trauma – many groups (women in violent 

relationships, indigenous families and refugees) may be the victims of such trauma across 

multiple generations. 
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LAW RELATING TO SEX OFFENCES IN NEW SOUTH WALES 

In NSW there are 4 “basic” sex offences, and aggravated forms of each. These offences are 

located in Part 3, Division 10 of the Crimes Act 1900 (NSW). 

These are: 

 Indecent Assault (s61L) 

 Acts of Indecency (s61N) 

 Sexual Assault (s61I) 

 Attempts to commit one of the above (s61P)/Assault with intent (s61K) 

There are also specific offences relating to sex with children,8 people with cognitive 

disabilities,9 incest,10 sex with animals,11 incitement to commit a sexual offence,12 child 

prostitution,13 and child pornography.14 

Historically, sexual assault was known as “rape”.15 The offence of “rape” continues to exist in 

some jurisdictions, but has been abolished in NSW.16 The common law offence was 

problematic, for multiple reasons. It worked on a model that assumed only men could commit 

rape; only women could be victims; carnal knowledge was confined to penetrative vaginal 

intercourse; evidence of consent often came down to evidence of violent resistance; and a 

defence of honest belief as to consent applied. In addition, the common law allowed for 2 

controversial defences: The Presumption that a male under 14 was incapable of rape; and the 

Presumption that a husband could not rape his wife.17 

 

61L   Indecent assault 

Any person who assaults another person and, at the time of, or immediately before or after, the 

assault, commits an act of indecency on or in the presence of the other person, is liable to 

imprisonment for 5 years. 

61M   Aggravated indecent assault 

(1)  Any person who assaults another person in circumstances of aggravation, and, at the time 

of, or immediately before or after, the assault, commits an act of indecency on or in the presence 

of the other person, is liable to imprisonment for 7 years. 

                                                           
8 Crimes Act 1900 (NSW), s66A, 66C, 66D, 
9 Crimes Act 1900 (NSW), s66F 
10 Crimes Act 1900 (NSW), s78A 
11 Crimes Act 1900 (NSW), s79 
12 Crimes Act 1900 (NSW), s80G 
13 Crimes Act 1900 (NSW), ss 91D, E, F 
14 Crimes Act 1900 (NSW), ss91G, H 
15 R v Papadimitriopoulos (1956) 92 CLR 249. In this case a unanimous High Court stated: “rape is carnal 

knowledge of a woman without her consent: carnal knowledge is the physical fact of penetration; it is the consent 

to that which is in question; such a consent demands a perception as to what is about to take place, as to the 

identity of the man and the character of what he is doing. But once the consent is comprehending and actual the 

inducing causes cannot destroy its reality and leave the man guilty of rape.” (at CLR 261) 
16 Crimes Act 1900 (NSW), s63 
17 Both of these have been abolished. See Crimes Act 1900 (NSW), ss61S,T. The High Court doubted the “marital 

immunity” actually existed at common law: R v L (1991) 103 ALR 577 
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(2)  Any person who assaults another person, and, at the time of, or immediately before or after, 

the assault, commits an act of indecency on or in the presence of the other person, is liable to 

imprisonment for 10 years, if the other person is under the age of 16 years. 

(3)  In this section, circumstances of aggravation means circumstances in which: 

(a)  the alleged offender is in the company of another person or persons, or 

(b)    (Repealed) 

(c)  the alleged victim is (whether generally or at the time of the commission of the offence) 

under the authority of the alleged offender, or 

(d)  the alleged victim has a serious physical disability, or 

(e)  the alleged victim has a cognitive impairment. 

 

61N   Act of indecency 

(1)  Any person who commits an act of indecency with or towards a person under the age of 

16 years, or incites a person under that age to an act of indecency with or towards that or another 

person, is liable to imprisonment for 2 years. 

(2)  Any person who commits an act of indecency with or towards a person of the age of 16 

years or above, or incites a person of the age of 16 years or above to an act of indecency with 

or towards that or another person, is liable to imprisonment for 18 months. 

61O   Aggravated act of indecency 

(1)  Any person who commits an act of indecency with or towards a person under the age of 

16 years, or incites a person under that age to an act of indecency with or towards that or another 

person, in either case in circumstances of aggravation, is liable to imprisonment for 5 years. 

(1A)  Any person who commits an act of indecency with or towards a person of the age of 16 

years or above, or incites a person of the age of 16 years or above to an act of indecency with 

or towards that or another person, in either case in circumstances of aggravation, is liable to 

imprisonment for 3 years. 

(2)  Any person who commits an act of indecency with or towards a person under the age of 

10 years, or incites a person under that age to an act of indecency with or towards that or another 

person, is liable to imprisonment for 7 years. 

(2A)  A person: 

(a)  who commits an act of indecency with or towards a person under the age of 16 years, or 

incites a person under the age of 16 years to an act of indecency with or towards that person or 

another person, and 

(b)  who knows that the act of indecency is being filmed for the purposes of the production of 

child abuse material, 

is guilty of an offence. 

Maximum penalty: imprisonment for 10 years. 

(3)  For the purposes subsections (1) and (1A), circumstances of aggravation means 

circumstances in which: 

(a)  the alleged offender is in the company of another person or persons, or 

(b)  the alleged victim is (whether generally or at the time of the commission of the offence) 

under the authority of the alleged offender, or 

(c)  the alleged victim has a serious physical disability, or 
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(d)  the alleged victim has a cognitive impairment. 

(4)  For the purposes of subsection (2A): 

(a)  child abuse material has the meaning given by Division 15A, and 

(b)  an act of indecency is being filmed if one or more images (whether still or moving) of the 

act of indecency are being recorded or transmitted for the purpose of enabling those images to 

be observed by any person (whether during the filming or later). 

 

61I   Sexual assault 

Any person who has sexual intercourse with another person without the consent of the other 

person and who knows that the other person does not consent to the sexual intercourse is liable 

to imprisonment for 14 years. 

 

61J   Aggravated sexual assault 

(1)  Any person who has sexual intercourse with another person without the consent of the 

other person and in circumstances of aggravation and who knows that the other person does 

not consent to the sexual intercourse is liable to imprisonment for 20 years. 

(2)  In this section, circumstances of aggravation means circumstances in which: 

(a)  at the time of, or immediately before or after, the commission of the offence, the alleged 

offender intentionally or recklessly inflicts actual bodily harm on the alleged victim or any 

other person who is present or nearby, or 

(b)  at the time of, or immediately before or after, the commission of the offence, the alleged 

offender threatens to inflict actual bodily harm on the alleged victim or any other person who 

is present or nearby by means of an offensive weapon or instrument, or 

(c)  the alleged offender is in the company of another person or persons, or 

(d)  the alleged victim is under the age of 16 years, or 

(e)  the alleged victim is (whether generally or at the time of the commission of the offence) 

under the authority of the alleged offender, or 

(f)  the alleged victim has a serious physical disability, or 

(g)  the alleged victim has a cognitive impairment, or 

(h)  the alleged offender breaks and enters into any dwelling-house or other building with the 

intention of committing the offence or any other serious indictable offence, or 

(i)  the alleged offender deprives the alleged victim of his or her liberty for a period before or 

after the commission of the offence. 

(3)  In this section, building has the same meaning as it does in Division 4 of Part 4. 

61JA   Aggravated sexual assault in company 

(1)  A person: 

(a)  who has sexual intercourse with another person without the consent of the other person and 

who knows that the other person does not consent to the sexual intercourse, and 

(b)  who is in the company of another person or persons, and 

(c)  who: 

(i)  at the time of, or immediately before or after, the commission of the offence, intentionally 

or recklessly inflicts actual bodily harm on the alleged victim or any other person who is present 

or nearby, or 
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(ii)  at the time of, or immediately before or after, the commission of the offence, threatens to 

inflict actual bodily harm on the alleged victim or any other person who is present or nearby 

by means of an offensive weapon or instrument, or 

(iii)  deprives the alleged victim of his or her liberty for a period before or after the commission 

of the offence, 

is liable to imprisonment for life. 

(2)  A person sentenced to imprisonment for life for an offence under this section is to serve 

that sentence for the term of the person’s natural life. 

(3)  Nothing in this section affects the operation of section 21 of the Crimes (Sentencing 

Procedure) Act 1999 (which authorises the passing of a lesser sentence than imprisonment for 

life). 

(4)  Nothing in this section affects the prerogative of mercy. 

61P   Attempt to commit offence under sections 61I–61O 

Any person who attempts to commit an offence under section 61I, 61J, 61JA, 61K, 61L, 61M, 

61N or 61O is liable to the penalty provided for the commission of the offence. 

61K   Assault with intent to have sexual intercourse 

Any person who, with intent to have sexual intercourse with another person: 

(a)  intentionally or recklessly inflicts actual bodily harm on the other person or a third person 

who is present or nearby, or 

(b)  threatens to inflict actual bodily harm on the other person or a third person who is present 

or nearby by means of an offensive weapon or instrument, 

is liable to imprisonment for 20 years. 

 

Indictable and Summary Offences 

In Australian law a distinction exists between offences that are “strictly indictable”, “summary 

matters” and “indictable offences triable summarily”. 

Strictly indictable offences may only be tried in a court before a judge a jury. Please note, 

however, that some trials are by “judge alone”, which means there is no jury present. A “judge 

only” trial happens where an application is made to the court by either the prosecution or the 

defence for a trial by Judge alone.18 If both the prosecution AND accused agree, then the order 

must be made.19 If there is a dispute, the judge may make an order if satisfied that it is “in the 

interests of justice”.20 

Summary matters, on the other hand, are considered only by a Magistrate or Judge sitting alone, 

and generally are determined rapidly and often on the papers in court, with little formality. 

Local Courts are a good example. It is possible, however, for the Local Courts to hear matters 

as a full contested hearing. 

                                                           
18 Criminal Procedure Act 1986 (NSW), s132 
19 Criminal Procedure Act 1986 (NSW), s132(2) 
20 Criminal Procedure Act 1986 (NSW), s132(4). See R v Belghar [2012] NSWCCA 86; R v King [2013] NSWSC 

448. 
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Some offences are “indictable triable summarily”. This means that the offence can either 

proceed to a trial, but must otherwise be dealt with in Local Court as a summary matter.21 There 

are special rules that apply to this class of offence. Such offences must be listed either in “Table 

1” or “Table 2” of the Schedule of the Criminal Procedure Act 1986 (NSW). If the offence is 

a listed “Table 1” offence, then the matter can proceed to trial if EITHER the prosecution OR 

the accused elect to do so.22 A “Table 2” offence may only proceed to indictment if the 

prosecution makes the election.23 

The SIGNIFICANCE of this election is that (1) the process is less formal in the Local Court, 

and (2) the maximum penalty is reduced from the amount listed in the Act, to the statutory limit 

of the Local Court. In most cases, that limit is 2 years.24 That means if a person was charged 

with an offence that had a 5 year maximum penalty, they would only face a maximum of 2 

years in the Local Court. 

This is important for sex offences, because all these offences are indictable, and some of 

them are indictable but may be prosecuted summarily. Victims often do not understand 

this aspect of the law. 

 

Elements of Crime 

As a rule, in order to convict a person of a crime, the prosecution must adduce evidence that 

satisfies a number of specific elements.25 These elements are located in the words of the 

legislation. Unless these elements are proven beyond reasonable doubt, the Crown cannot 

succeed in the prosecution. All of these elements are subject to the laws of evidence (discussed 

later). 

The “facts” of the case establish the elements of the offence. This is the task of the jury, who 

are instructed by the Judge (in an indictable case) as to what they must find in order to find the 

accused guilty of the offence. 

At its simplest, the elements of the offences consist of 3 aspects of legislation: 

1. The PHYSICAL elements of the offence; 

2. The MENTAL elements of the offence; and  

                                                           
21 Criminal Procedure Act 1986 (NSW), s261 
22 Criminal Procedure Act 1986 (NSW), s260(1) 
23 Criminal Procedure Act 1986 (NSW), s260(2) 
24 Criminal Procedure Act 1986 (NSW), ss 267, 268 
25 See, eg, HML v The Queen [2008] HCA 16 at [4]: ““In a criminal trial of an indictable offence, the indictment 

identifies the alleged offence. The prosecution sets out to prove the elements of the offence, that is to say, the 

specific offence alleged to have been committed by the accused. The jury will be directed, as a matter of law, that 

for a verdict of guilty it is necessary to be satisfied beyond reasonable doubt of those elements. The elements of 

the offence, to the extent to which they are disputed, identify the facts in issue, which may be refined by particulars. 

Depending upon the way in which the prosecution seeks to prove its case, or the way in which the defence is 

conducted, it may appear, as a matter of fact, that an element of the offence charged will not be established beyond 

reasonable doubt unless some subsidiary fact, relevant to a fact in issue, is proved to that standard. However, the 

legal requirement as to onus and standard of proof is related to the elements of the offence charged. In some cases, 

there may be only one available path to a conclusion of guilt, but often that is not so. Jurors are commonly 

instructed that they may be selective in their approach to the evidence, and even in their approach to different 

parts of the evidence of the one witness.” 



10 

 

3. The PROCEDURAL elements of the offence. 

The physical elements of the offence relate to things like the CONDUCT of the accused, the 

CIRCUMSTANCES in which that took place, and RESULTS of that conduct. 

The mental elements of the offence relate to things like the INTENTION, KNOWLEDGE or 

STATE OF MIND of the accused. 

The procedural elements of the offence relate to things like the existence of DEFENCES. 

Accordingly, the offences outlined above may be established in the following way: 

Indecent Assault 

1. The accused assaulted the victim 

a. Normally intentional or reckless physical contact 

2. The assault was “indecent” at the time, or accompanied by some indecent aspect before 

or after the assault (normally an act recognised as being contrary to the standards of 

ordinary decent behaviour, routinely of a sexual nature. Such contact will normally 

have an unequivocal sexual connotation, or conducted for sexual gratification). 

[Eg: grabbing the breasts or buttocks without consent]. 

Aggravated Indecent Assault 

1. As above, but adding: 

a. Conducted in the company (presence) of co-offenders 

b. The victim is under the authority of the offender 

c. The victim suffers from a serious physical or cognitive disability. 

Act of Indecency 

1. The accused intentionally commits some action that a “right minded person would 

consider contrary to community standards of decency”26 

a. Such conduct has an unequivocal sexual aspect with or towards the victim, 

generally not involving physical contact. 

2. The victim is under 16; or 

3. The victim is over 16 

[Eg: taking photos of children for prurient purposes; masturbating in the 

presence/towards others.] 

Aggravated Act of Indecency 

1. As above, but adding: 

a. Conducted in the company (presence) of co-offenders 

b. The victim is under the authority of the offender 

c. The victim suffers from a serious physical or cognitive disability. 

Sexual Assault 

1. The accused had sexual intercourse with the victim; 

                                                           
26 R v Manson (unreported, NSWCCA, 17 February 1993) Gleeson CJ, Clarke JA and Sully J. 
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a. Requires a consideration of the act of intercourse 

2. That intercourse occurred without consent; 

3. The accused knew, or was reckless, as to the absence of consent 

Aggravated Sexual Assault 

1. As above, but adding: 

a. The offender intentionally or recklessly inflicts actual bodily harm on the victim 

or another present; or 

b. The offender intentionally or recklessly threatens to inflict actual bodily harm 

on the victim or another present by means of an offensive weapon or instrument; 

or 

c. Conducted in the company (presence) of co-offenders; or 

d. The victim is under the authority of the offender; or 

e. The victim suffers from a serious physical or cognitive disability; or 

f. The offender breaks into the victim’s home ; or 

g. The offender deprives the victim of liberty before, during or after the offence 

Aggravated Sexual Assault in Company 

1. The accused had sexual intercourse with the victim; 

2. That intercourse occurred without consent; 

3. The accused knew, or was reckless, as to the absence of consent; 

4. The offender was in the company of an(other)(s); and 

5. The offender intentionally or recklessly inflicts actual bodily harm on the victim or 

another present; or 

6. The offender intentionally or recklessly threatens to inflict actual bodily harm on the 

victim or another present by means of an offensive weapon or instrument; or 

7. The offender deprives the victim of liberty before, during or after the offence. 

 

Nuances of the Law relating to the Elements 

“Sexual intercourse” is a defined term (s61H(1)): 

61H   Definition of “sexual intercourse” and other terms 

(1)  For the purposes of this Division, sexual intercourse means: 

(a)  sexual connection occasioned by the penetration to any extent of the genitalia 

(including a surgically constructed vagina) of a female person or the anus of any person by: 

(i)  any part of the body of another person, or 

(ii)  any object manipulated by another person, 

except where the penetration is carried out for proper medical purposes, or 

(b)  sexual connection occasioned by the introduction of any part of the penis of a person into 

the mouth of another person, or 

(c)  cunnilingus, or 

(d)  the continuation of sexual intercourse as defined in paragraph (a), (b) or (c). 

“Consent” is also defined (s61HA): 
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61HA   Consent in relation to sexual assault offences 

(1) Offences to which section applies  

This section applies for the purposes of the offences, or attempts to commit the offences, under 

sections 61I, 61J and 61JA. 

(2) Meaning of consent  

A person consents to sexual intercourse if the person freely and voluntarily agrees to the sexual 

intercourse. 

(3) Knowledge about consent  

A person who has sexual intercourse with another person without the consent of the other 

person knows that the other person does not consent to the sexual intercourse if: 

(a)  the person knows that the other person does not consent to the sexual intercourse, 

or 

(b)  the person is reckless as to whether the other person consents to the sexual 

intercourse, or 

(c)  the person has no reasonable grounds for believing that the other person consents 

to the sexual intercourse. 

For the purpose of making any such finding, the trier of fact must have regard to all the 

circumstances of the case: 

(d)  including any steps taken by the person to ascertain whether the other person 

consents to the sexual intercourse, but 

(e)  not including any self-induced intoxication of the person. 

(4) Negation of consent  

A person does not consent to sexual intercourse: 

(a)  if the person does not have the capacity to consent to the sexual intercourse, 

including because of age or cognitive incapacity, or 

(b)  if the person does not have the opportunity to consent to the sexual intercourse 

because the person is unconscious or asleep, or 

(c)  if the person consents to the sexual intercourse because of threats of force or terror 

(whether the threats are against, or the terror is instilled in, that person or any other person), or 

(d)  if the person consents to the sexual intercourse because the person is unlawfully 

detained. 

(5)  A person who consents to sexual intercourse with another person: 

(a)  under a mistaken belief as to the identity of the other person, or 

(b)  under a mistaken belief that the other person is married to the person, or 

(c)  under a mistaken belief that the sexual intercourse is for health or hygienic purposes 

(or under any other mistaken belief about the nature of the act induced by fraudulent means), 

does not consent to the sexual intercourse. For the purposes of subsection (3), the other person 

knows that the person does not consent to sexual intercourse if the other person knows the 

person consents to sexual intercourse under such a mistaken belief. 

(6)  The grounds on which it may be established that a person does not consent to sexual 

intercourse include: 

(a)  if the person has sexual intercourse while substantially intoxicated by alcohol or 

any drug, or 
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(b)  if the person has sexual intercourse because of intimidatory or coercive conduct, or 

other threat, that does not involve a threat of force, or 

(c)  if the person has sexual intercourse because of the abuse of a position of authority 

or trust. 

(7)  A person who does not offer actual physical resistance to sexual intercourse is not, by 

reason only of that fact, to be regarded as consenting to the sexual intercourse. 

(8)  This section does not limit the grounds on which it may be established that a person does 

not consent to sexual intercourse. 

Consent 

Consent, and the knowledge the offender has of it, is normally the point of issue in sexual 

offences – particularly sexual assault. It is a specific element of sexual assault. 

Knowledge of consent is a subjective test. That is, the focus is what the accused knew or 

understood at the time of the event. Very often there is a dispute on this, and very often the 

issue is the complainant denying consent, and the accused affirming it.  

PROVING the absence of consent, and the knowledge of it, is very often the main contest in a 

trial. 

There are hundreds of cases on the issue. The gist of these tends to fall into the following 

categories: 

1. Cases where the accused has actual knowledge the victim is not consenting; 

2. Cases where the accused adverts/considers the possibility the victim was not consenting 

but proceeds anyway; 

3. Cases where the accused fails to consider, at all, the possibility the victim was not 

consenting; 

4. Cases where sexual activity was initially consensual but changed at some point (may 

overlap with (1)); and 

5. Cases where consent is ambiguous (often involves drugs/alcohol) 

If the accused has actual knowledge, then there is no issue provided the evidence of that 

absence of consent is before the court. 

It is sufficient if the accused was reckless as to consent. Typically, that will arise where the 

accused has intercourse with the victim not caring whether they consent or not, adverting to 

the possibility they’re not consenting and proceeding anyway, and failing to consider (at all) 

the possibility of non-consent.27 

In some cases the fact of consent is irrelevant. Consent can be “negatived” as a matter of law, 

both through the operation of s61HA(4), and also through s77 – which provides that consent is 

NO DEFENCE if the victim was a child (under 16 years). 

Section 61HA(3) essentially deems the requisite knowledge in one of three circumstances. The 

accused, as a matter of law, knows the victim does not consent where (1) they have actual 

                                                           
27 Leading cases on these issues include Murray v R (1987) 11 NSWLR 12; R v Hemsley (1988) 36 A Crim R 

315; R v Kitchener (1993) 29 NSWLR 696; R v Tolmie (1995) 37 NSWLR 660; Banditt v R (2005) 224 CLR 262 
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knowledge; (2) where they are reckless as to that belief; and (3) where there are no “reasonable 

grounds” for believing the person is not consenting. 

Trial Directions 

Explaining this to a jury can be difficult. Below is an extract from approved directions 

contained in the NSW CRIMINAL TRIALS BENCHBOOK:28 

3. Knowledge  

The Crown must prove to you, beyond reasonable doubt, that [the accused] knew that 

[the complainant] did not consent.  

You might ask how the Crown can prove that [the accused] was aware that [the complainant] 

did not consent without an admission from [him/her]. The Crown asks you to infer or conclude 

from other facts which it has set out to prove, that [the accused] must have known and that 

[he/she] did indeed know … [deal with the relevant evidence].  

In a situation where [the complainant] does not in fact consent, [the accused’s] state of mind 

at the time of the act of intercourse might be that [he/she] actually knew that [the complainant] 

was not consenting. That is a guilty state of mind. If the Crown satisfies you beyond reasonable 

doubt that that was the state of mind of [the accused] at the time of the act of intercourse, then 

the third element of the charge has been made out.  

On the other hand, you may decide on the basis of the evidence led in the trial [or if applicable 

and relied upon by the accused] that [the accused’s] state of mind might be that [he/she] 

genuinely, though wrongly, believed [the complainant] was consenting to intercourse. That is 

not a guilty state of mind. It is for the Crown to prove that [the accused] had a guilty mind, and 

so if the Crown has failed to prove that, at the time of intercourse, [the accused] did not 

genuinely believe that [the complainant] was consenting, then you would have to say that this 

third element of the offence is not made out, and return a verdict of “not guilty” of this charge 

… [refer to relevant arguments by the parties].  

[If applicable — where recklessness is relied upon to prove the accused knew the 

complainant did not consent — repealed s 61R 

If [the accused] was reckless as to whether [the complainant] consented to the sexual 

intercourse, then it is the law that [the accused] will be taken to know that [the complainant] 

did not consent to the sexual intercourse … [see repealed s 61R(1) Crimes Act 1900].  

Let me repeat. If the Crown has, in your opinion, established beyond reasonable doubt, that 

[the accused] had sexual intercourse with [the complainant], without [her/his] consent, and 

[the accused] was reckless as to whether [the complainant] consented to the sexual intercourse, 

then [the accused] will be taken to know that [the complainant] did not consent to the sexual 

intercourse.  

                                                           
28 https://www.judcom.nsw.gov.au/publications/benchbks/criminal/sexual_intercourse_without_consent.html 
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To establish that [the accused] was acting recklessly, the Crown must prove, beyond reasonable 

doubt, that either:  

(a)  

[the accused’s] state of mind was such that [he/she] simply failed to consider whether 

or not [the complainant] was consenting at all, and just went ahead with the act of sexual 

intercourse, even though the risk that [the complainant] was not consenting would have 

been obvious to someone with [the accused’s] mental capacity if [he/she] had turned 

[his/her] mind to it, or  

[The above direction should only be given when the evidence calls for it.]  

(b)  

[the accused’s] state of mind was such that [he/she] realised the possibility that 

[the complainant] was not consenting but went ahead regardless of whether [she/he] 

was consenting or not.  

[This is a wholly subjective test. This has been referred to as advertent recklessness.]] 

 

Child Protection Referrals 

Where the offender or victim is a child, the courts may refer the matter to the Child Protection 

division of the Department of Community Services.29 

Sex Offenders Register 

In some cases where the offender has committed crimes against children, they become a 

“registrable person” within the meaning of the Child Protection (Offenders Registration) Act 

2000 (NSW), and as such may be registered as a sex offender. 

What does this mean for Victim and Witness Support? 

To a large extent the law will direct the focus of interest of the court, the investigation and 

barristers. As convictions can only be secured when the specific elements of the offence are 

established, victims and witnesses may not understand why the court is focussed on certain 

things, rather than the totality of the event. The person’s total experience is largely divorced 

from the particular elements. 

This can lead to high levels of distress, especially when the victim is being asked about certain 

things and not others, and especially where the courts appear not to believe, question or doubt 

the narrative being given. 

The fact that some cases can be heard in Local Court can sometimes leave people feeling let 

down, because the punishments meted out by the Courts are seen as insufficient.  

                                                           
29 Crimes Act 1900 (NSW), s80AA 
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EVIDENCE IN COURT 

Prosecution of sexual offences 

The large majority of those prosecutions which are actually initiated for sexual offences in 

NSW will begin before a Magistrate in the Local Court. It will depend on whether the offence 

is a summary or indictable offence or an indictable offence which is triable summarily as to 

which court will be the venue for the final determination of the prosecution. Reference here 

should be made to the Criminal Procedure Act 1986 (NSW) and this has been considered above 

in the section on the law under the heading 'Indictable and Summary Offences'. A number of 

sexual offences, such as Indecent Assault (Crimes Act 1900 (NSW) s 61L), Act of Indecency 

(Crimes Act 1900 (NSW) s 61N) and Aggravated Acts of Indecency when the victim is aged 

between 10 and 16 years or over 16 years (Crimes Act 1900 (NSW) s 61O(1) and (1A)) are 

triable summarily unless the prosecutor elects otherwise (Criminal Procedure Act 1986 (NSW) 

Schedule 1 Table 2). Further more serious offences, such as Sexual Intercourse with child who 

is aged 14 years or above (Crimes Act 1900 (NSW) s 66C(3), Aggravated Indecent Assault 

(Crimes Act 1900 (NSW) s 61M), Aggravated Acts of Indecency with or towards a child under 

10 years (Crimes Act 1900 (NSW) s 61O(2) & (2A)) and Procuring or Grooming a child under 

16 years for unlawful sexual activity (Crimes Act 1900 (NSW) s 66EB) are triable summarily 

unless the prosecutor or the person charged elects otherwise (Criminal Procedure Act 1986 

(NSW) Schedule 1 Table 1). Strictly indictable offences include sexual assault and its 

aggravated forms (Crimes Act 1900 (NSW) ss 61I, 61J, 61JA), sexual intercourse with a child 

under 10 years (Crimes Act 1900 (NSW) s 66A), persistent sexual abuse of a child (Crimes Act 

1900 (NSW) s 66EA) and incest (Crimes Act 1900 (NSW) s 78A). 

The prosecution of all indictable offences is generally undertaken by solicitors, trial advocates 

or Crown Prosecutors from the Office of the Director of Public Prosecutions in NSW (ODPP) 

although Table 2 indictable offences triable summarily may be prosecuted by Police 

Prosecutors from the NSW Police Force in Local Courts. The prosecution of summary offences 

is usually undertaken by Police Prosecutors. Summary offences, which include a sexual aspect 

include ‘Obscene Exposure’ (Summary Offences Act 1988 (NSW) s 5) and potentially 

‘Offensive Conduct’ (Summary Offences Act 1988 (NSW) s 4). The ODPP can take over 

summary prosecutions (Director of Public Prosecutions Act (NSW) ss 9 and 10) but usually 

restrict exercise of this power to certain types of prosecutions, including those against serving 

police officers. The ODPP employs social workers in their ‘Witness Assistance Service’ 

(WAS) [ go to https://www.odpp.nsw.gov.au/witness-assistance-service/about-the-was] to 

assist victims of sexual assault and other witnesses in a variety of ways, including supporting 

them throughout the prosecution.  

Jury v Judge only trials 

Indictable criminal offences are triable by a jury (Criminal Procedure Act 1986 (NSW) s 131) 

in the District Court or Supreme Court unless an order is made for the proceedings to be tried 

by a Judge alone (Criminal Procedure Act 1986 (NSW) ss 132-132A). Note well that the large 

majority of indictable sexual offences trials will be conducted in the District Court as the types 

of criminal trials conducted in the Supreme Court is restricted to murder, complex drug 

trafficking and terrorism cases. There may be a sexual assault charge linked to these types of 

cases but it will be rare. Trial by jury is conducted in accordance with the provisions of the 

Jury Act 1977 and there will ordinarily be a jury of 12 selected by random ballot (up to 3 

additional jurors may be selected in certain cases – Jury Act 1977 s19(2) – notably lengthy 

trials anticipated to extend for 3 months or more).  

https://www.legislation.nsw.gov.au/
https://www.odpp.nsw.gov.au/witness-assistance-service/about-the-was
https://www.legislation.nsw.gov.au/
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The jury are fact-finders and the judge determines questions of law. An issue of the 

admissibility of some piece of evidence is a question of law whereas the acceptability of some 

piece of evidence – in the sense of a decision as to whether that evidence should be taken into 

account by the fact-finder and the weight to be given to that evidence if taken into account – is 

a question of fact. A significant area of judicial fact finding (as an exception to the general rule 

that this is in the province of the jury) is that the existence of all facts on which the admissibility 

of evidence depends is determinable by the judge.  In order to establish the existence of facts 

of this kind, the judge uses the procedure known as the voir dire, which may best be described 

as “a trial within a trial” (derived from the Latin term meaning “to speak truly”). This can occur 

in sexual assault trials when there are challenges to the admissibility of certain evidence from 

complainants or other witnesses; this could range from forms of relationship or tendency 

evidence (considered further below in 'Aspects of Evidence related to sex crimes') to whether 

a confession made by the accused was voluntary and reliable. The conduct of the voir dire is 

governed by s 189 Evidence Act 1995 (NSW) – referred to as determination of a preliminary 

question and the apt description “trial within a trial” means the procedure does indeed mirror 

the main trial, with the parties calling evidence and cross-examining opposing witnesses. This 

will take place in the absence of the jury (s 189(4) unless court orders – s 189(5) matters to be 

taken into account) for the obvious reason that if the judge rules, at the end of the procedure, 

that the evidence is not admissible, the jury will not have heard potentially prejudicial and 

damaging evidence. On the other hand, if the judge rules the evidence is admissible after the 

voir dire then the witness examination will be conducted again in the presence of the jury.   

An accused person or the prosecutor can apply for an order for trial by judge alone and if the 

parties agree then the court must make the order. If the accused doesn't agree then the court 

must not make the order. If the prosecution, however, does not agree then the court can only 

make the order if it considers it is in the interests of justice to do so. Considerations in this 

regard are whether there are factual issues in the trial that require the application of objective 

community standards, such as reasonableness, indecency and obscenity (Criminal Procedure 

Act 1986 (NSW) s 132). There may also be issues about the extent and nature of pre-trial 

publicity or where the accused had limited access to private funds after being refused legal aid 

and there was a concern about the length of the trial if conducted with a jury, such as in the 

case of R v Gittany [2013] NSWSC 1503.   

Therefore, the presence of a jury can ultimately extend the length of a criminal trial, which may 

add to the trauma and anxiety experienced by complainants in sexual assault trials. On the other 

hand, the presence of a jury as the fact-finders is arguably an important symbol of our 

democratic society and provides for the infusion of community values into the criminal justice 

system. There are competing arguments about the enduring relevance and utility of juries in 

criminal cases and much has been written in this regard. For court support though it is 

important to understand the role of the jury, the implications for timing when there is a jury 

trial and that the jury is the ultimate fact-finder after careful instructions and directions from 

the presiding judge. The jury will deliver a verdict of guilty or not guilty but have no role in 

sentencing in NSW. Provision does exist for majority verdicts of 11:1 but otherwise if a jury 

cannot agree upon a verdict then they will be discharged ('hung jury') and the prosecution must 

decide whether to proceed with a re-trial.                                        

Testimonial v Documentary 

There are different types of evidence given by witnesses in a criminal trial and a basic 

distinction can be made between testimonial (or oral) evidence and documentary evidence: 

https://www.caselaw.nsw.gov.au/decision/54a63b1f3004de94513db26e
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Oral evidence (also referred to as testimonial) is evidence from a witness about a fact they 

have perceived. It is the typical form in which evidence is given and underlies all other forms 

of evidence. It is based on the premise that truth is most likely to be found in what the witness 

can swear as within her or his own personal observation. In general a witness can give evidence 

of a fact of which the witness has personal knowledge, having perceived it with one of the 

five senses. Oath taken or affirmation – personal responsibility for the evidence and giving oral 

testimony is bound up with the question of a witness’s credit so that the tribunal of fact will 

always have to consider with testimonial evidence the degree to which the witness should be 

regarded as credible because this will have a bearing on the question whether the tribunal of 

fact should accept that the fact did indeed occur.  

 

Documentary – The contents of a document may be incorporated in the evidence of a witness 

who testifies and the court may be referred to them because they contain admissible hearsay 

statements. Documents contain writing or symbolic representations the meaning of which has 

evidentiary significance. In a sexual assault case, this may be the statement made by a witness 

to the police or medical notes, counselling records or photographs. Strictly speaking, the 

contents of a document need not be treated as a separate item of judicial evidence it may be 

testimonial in nature or “real” evidence, although it is convenient to do so because documents 

are governed by special rules. Documents are only “real” evidence where some characteristic 

of the substance (such as the piece of paper itself) on which the information is inscribed is 

significant. In most cases, this is not significant; rather, all that the proponent of the evidence 

wishes to adduce is evidence of the contents of what is inscribed. The existence of a document 

may raise the potential for inconsistency with testimonial evidence and could be a line of cross-

examination taken when a witness, such as a complainant in a sexual assault trial, does not give 

testimonial evidence in chief in accordance with their 'proof of evidence' (or statement). 

 

Options for giving evidence 

There have been fairly dramatic changes in the past 10-30 years in the way in which 

complainants and some other witnesses can give evidence in sexual assault cases. In this regard 

reference can principally be made to Chapter 6 (‘Evidentiary Matters’) Part 5 Criminal 

Procedure Act 1986 (NSW) ‘Evidence in Sexual Offence Proceedings’. The ordinary way that 

a witness would give evidence in a trial is to go into the witness box in an open court and be 

examined in chief by the party calling them and then be cross-examined by the other party or 

parties. They would do this in full view of everyone in the court room, including the accused 

person in criminal proceedings. Typically in a sexual assault case this would entail the witness 

being called into the witness box and being asked a series of questions (not leading) by the 

prosecutor to present their version of the events and then that witness would be asked another 

series of questions (usually leading) by the counsel representing the accused to challenge their 

recollection of events, highlight potential inconsistencies or inaccuracies, and/or attack their 

credibility. Following cross-examination the witness can be 're-examined' by the party calling 

them but the scope of re-examination is restricted to matters arising from cross-examination.  

Some of the significant contemporary procedural provisions can be grouped into categories, 

such as giving evidence by alternative means or making alternative arrangements, giving 

evidence in a closed court, restrictions on who can ask questions and media reporting of cases.   

First as to the 'open' nature of the proceedings: ss 291-291C provide that certain proceedings 

may be held “in camera” (that is, a closed court). The application of this section is governed 

by s 290 and includes “a prescribed sexual offence”, which is defined in s 3 and includes Crimes 

Act offences such as ss 61I, 61J (sexual assaults, aggravated forms) 61L, 61M (indecent 

https://www.legislation.nsw.gov.au/
https://www.legislation.nsw.gov.au/
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assaults, aggravated forms), 66A, 78H (on children). The effect of s 291 is that court 

proceedings involving these types of offences are to be heard “in camera” where evidence is 

given by a complainant unless the court (presiding judicial officer) otherwise directs. The court 

may direct that any other part of the proceedings in respect of a prescribed sexual offence or 

the entire proceedings be held in camera under s 291A. Such a direction usually comes as a 

result of an application by one of the parties but as sub-section (2) provides the Court can make 

a direction of its own motion. Subsection (3) deals with the matters that a Court is to consider 

when such an application is made, and includes the needs of the complainant and the interests 

of justice. It is also important to note that sub-s (5) allows the Court to exempt any person from 

an “in camera” direction and this is usually made where a complainant needs a support person 

in court whilst s/he gives evidence. Note also that s 291C allows for media access to 

proceedings held in camera unless the court otherwise directs. Further in this regard, though 

note s 578A Crimes Act which prohibits the publication of any matter which identifies the 

complainant in prescribed sexual offence proceedings or is likely to lead to the identification 

of the complainant (which may include the name of the defendant – use of initials or a 

pseudonym is common). Penalties provided: maximum of 50 penalty units/6months 

imprisonment or 500 penalty units for a corporation. 

Second, as to the conduct of questioning, s 294A provides that the complainant cannot be 

examined in court by an unrepresented accused. The court is to appoint a person to put 

questions requested by an accused and has no discretion to decline to do so [s 294A(5)]. This 

provision was held to be a constitutionally valid and did not deny appellants a fair trial in R v 

MSK and MAK [2004] NSWCCA 308 where the two accused declined to have such a person 

appointed and they deprived themselves of independent legal representation (and of the 

additional right in s 294A). The right to cross-examine is not removed and the section embodies 

an appropriate policy in light of the nature of sexual assault and the experience of the courts 

relevant to the traumatic experience of complainants when giving evidence. 

Third in relation to alternative means for giving evidence and arrangements in the court room 

for complainants, s 294B makes provision for entitlements but the complainant may choose 

not to do so. This includes evidence being given from a remote location via closed-circuit 

television (CCTV) facilities or other technology, use of screens, planned seating to restrict 

contact (sub-s (3)). If there are special reasons in the interests of justice for evidence not to be 

given by such means [s 294B(5) & (6)] a court may make an order that a complainant must not 

give evidence by such means. Also, by s 294C a complainant is entitled to have a support 

person in court near them and within their sight when giving evidence. Applies even if 

evidence given by means of CCTV, other technology or under any alternative arrangements or 

held in camera.  

By s 294D these protections extend to tendency witnesses described as a ‘sexual offence 

witness’ in this section, i.e. any witness in the proceedings against whom a prescribed sexual 

offence or any acts that would constitute a prescribed sexual offence is alleged to have been 

committed by the accused person.  

There are also special provisions relating to re-trials of sexual offence proceedings in Chapter 

6 Part 5 Division 3 Criminal Procedure Act 1986 (NSW) – ss 306A-306G. Essentially these 

apply if on appeal against conviction a new trial is ordered and provide that the complainant is 

not compellable to give further evidence at a re-trial if a record of the original evidence of the 

complainant is admitted in those proceedings under s 306B. This includes any audio-visual or 

audio recording and exhibits. The complainant may elect to give further evidence under s 306D 

and with the leave of the court this may be allowed. Similar special provisions are provided in 

relation to subsequent trials of sexual offence proceedings in Chapter 6 Part 5 Division 4 
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Criminal Procedure Act 1986 (NSW) – ss 306H-306L. A subsequent trial is like a re-trial but 

comes about because a trial is discontinued because of the discharge of the jury as being unable 

to reach a verdict or for any other reason rather than a new trial being ordered after a successful 

appeal against conviction. Again, the original evidence of the complainant may be tendered in 

the new trial (under s 306I) and the complainant may, with the leave of the court, give further 

evidence (s 306K) but cannot be compelled to do so (s 306J). 

Further, there is Chapter 6 Part 6 Criminal Procedure Act 1986 (NSW) which provides more 

generally for the 'Giving of Evidence by Vulnerable Persons'.  In this Part, a 'vulnerable person' 

is defined as 'a child or cognitively impaired person' (s 306M) and they can give their evidence 

in the form of a recording made by an investigating official (s 306S). This typically involves 

the playing of a video-recorded interview of the vulnerable person (for example, a child 

complainant in a sexual assault trial), which has been made soon after their initial complaint to 

the police or other investigating official. The procedure to be adopted is that the evidence in 

chief of the vulnerable witness is provided in this form (R v NZ (2005) 63 NSWLR 628; Jarret 

v R [2014] NSWCCA 140) and although the videotape evidence of this prosecution witness 

does not become an exhibit in the case it can be replayed for the jury at any time they request 

it, including after they have retired to consider their verdict. The rules of evidence are relaxed 

in relation to the admissibility of this recorded evidence (hearsay rule and opinion rule – s 

306V) and the judge must warn the jury not to draw any inference adverse to the accused person 

or give the evidence any greater or lesser weight because of the evidence being given in that 

way (s 306X). The court may order that evidence by means of a recording most not be given if 

satisfied that it is not in the interests of justice for the vulnerable person's evidence to be given 

by a recording (s 306Y). Transcripts can be ordered to be supplied to the court and jury if it 

would likely aid comprehension of the evidence (s 306Z). As to the remainder of their evidence, 

including cross-examination by counsel representing the accused then there are similar 

provisions for a vulnerable person to give this evidence by closed-circuit television or similar 

technology (ss 306ZB-306ZG) or have alternative arrangements made in the court room if 

those facilities are not available (s 306ZH). Once again, vulnerable persons have a right to the 

presence of a supportive person while giving evidence, including by closed-circuit television 

or similar technology (s 306ZK) and if the accused is unrepresented then any cross-examination 

of a vulnerable person who is a witness in the trial must be conducted by a person appointed 

by the court instead of by the accused (s 306ZL). An accused person can qualify as a 'vulnerable 

person' under this Part and the provisions apply equally to them (see, eg s 306ZC).  

Finally, there are special provisions in the Criminal Procedure Act 1986 (NSW) in relation to 

the giving of evidence by domestic violence complainants (Chapter 6 Part 4B – in operation 

since 1 June 2015) and this may cross into sexual assaults as 'domestic violence offence' as 

used in s 289F, which permits a complainant to give evidence in chief in the form of a recorded 

statement (as available for vulnerable persons considered above), adopts the meaning in s 11 

Crimes (Domestic and Personal Violence) Act 2007 (NSW). This meaning includes 'personal 

violence offences' occurring between persons in a domestic relationship and this phrase is 

extensively defined in s 4 Crimes (Domestic and Personal) Violence Act 2007 (NSW) 

incorporating various sexual assault and indecent assault offences. The upshot is that adult 

domestic violence complainants may thus be able to give evidence wholly or partly in the form 

of a recorded statement and this includes any sexual assault offences arising from the domestic 

relationship. A complainant will still be required to attend court and give evidence on oath, and 

be available for cross-examination and re-examination and an accused has to have had a 

reasonable opportunity to listen to and view the recording before it can be considered to be 

admitted into evidence. Balance between complainant's participation in the criminal justice 

process while ensuring the accused's right to a fair trial.  

https://www.legislation.nsw.gov.au/
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Aspects of evidence related to sex crimes 

Sexual history/reputation 

An important provision in sexual assault cases relating to evidence that can be adduced from a 

complainant is s 293 Criminal Procedure Act 1986 (NSW) dealing with the admissibility of 

evidence relating to sexual experience and reputation. Prior to the enactment of this section 

it was possible, and usual, to cross-examine a complainant in a rape trial about her sexual 

history. On a charge of rape, the defence could introduce evidence that the complainant had 

previously had sex with men other than the accused. This was done usually to show that the 

complainant was “promiscuous” and that she could not be believed when she contended that 

she did not consent to sexual intercourse with the accused. This sort of cross-examination was 

justified on the basis that such evidence went to the credit of the complainant with the practical 

consequence that a woman who alleged that she had been raped may have had her whole 

personal history of sexual activity brought out in front of the court. The introduction of s 293 

(and its predecessor) has markedly changed that position. By s 293(2), evidence relating to the 

sexual reputation of the complainant is inadmissible in prescribed sexual offence proceedings. 

Also, by s 293(3) considerable limitations have been imposed on the admissibility of evidence 

as to the complainant’s sexual experience or sexual activity. This section imposes a “blanket” 

prohibition on the admission of any evidence as to the complainant’s sexual experience, 

subject to specified exceptions in s 293(4). That is, evidence as to the complainant’s sexual 

experience will be inadmissible unless it falls within one of these exceptions (set out as 

paragraphs (a) -(f) in sub-s 4) and also “its probative value outweighs any distress, 

humiliation or embarrassment which the complainant might suffer as a result of its 

admission”.  The exceptions include (a)(i) where it is evidence of sexual experience, etc taken 

part in by the complainant at or about the time of the commission of the alleged prescribed 

sexual offence, (ii) where it is alleged to form part of a connected set of circumstances in which 

the alleged prescribed sexual offence was committed, (b) where it is evidence relating to a 

relationship between the accused and the complainant at the relevant time and in certain 

circumstances, evidence relevant to (c) (d) disease or (e) pregnancy. The general aim behind s 

293 is to confine evidence or statements that relate to the “prior sexual behaviour” of the 

complainant, to material that is consistent with contemporary customs and standards of 

behaviour and fairness, genuinely relevant. 

 Tendency evidence 

The tendency rule under s 97(1) Evidence Act 1995 (NSW) is that evidence “of the character, 

reputation or conduct of a person, or a tendency that a person has or had, is not admissible to 

prove that a person has or had a tendency (whether because of the person’s character or 

otherwise) to act in a particular way, or to have a particular state of mind.” The effect of this 

rule is that such evidence is not admissible for the purpose of proving any tendency to act in a 

particular way or to have a particular state of mind unless two conditions are fulfilled 

(reasonable notice and significant probative value). If the conditions are fulfilled and it is 

admitted (also note s 101 additional requirement in criminal cases that 'the probative value of 

the evidence substantially outweighs any prejudicial effect it may have on the accused') then 

the use of such evidence is so that the jury can infer that the accused is a person more likely to 

have committed the offence/s with which he has been charged.   

This type of evidence is prima facie inadmissible because of the recognised dangers inherent 

in such evidence about an accused’s character and that it gives rise to the forbidden reasoning 

that because an accused has been involved in certain misconduct on a prior occasion then they 

must have committed the crime as charged. Also, as Gagelar J observed in the recent and 

https://www.legislation.nsw.gov.au/


22 

 

significant case of Hughes v The Queen (2017) 344 ALR 187; [2017] HCA 20 ‘the problem’ 

to which the tendency rule is directed arises ‘from the cognitive process necessarily involved 

in using tendency evidence to assess the probability of the existence of a fact in issue’. 

Tendency is used to predict or postdict the action or state of mind of the person on the 

occasion/s in issue in the proceedings. In simple terms – ‘he did it before; he has a propensity 

to do this sort of thing; the likelihood is that he did it again on the occasion in issue’. Cognitive 

bias though may lead to it going beyond likelihood and the major danger in this inferential 

form of reasoning is ‘a very real risk of attaching too much importance to the tendency evidence 

– of giving tendency evidence ‘too much weight”’ in reasoning to whether the accused is guilty. 

The cognitive bias (social science research and literature) is that ‘most persons overvalue 

dispositional or personality-based explanations for another person’s conduct and to undervalue 

situational explanations for that conduct’ – treating the person as more consistent that s/he 

actually is. Danger overall of improper use of tendency evidence.   

Accordingly, this type of evidence has particular application in sexual assault cases and the 

issues have really been around the threshold for admissibility – setting the bar for determining 

when it is of 'significant probative value' and the nature of the similarities required between the 

tendency evidence and the alleged conduct of the accused in the occasion/s in question for the 

charges faced at trial. Hughes v The Queen is a useful recent example where Hughes was 

convicted of 11 counts of sexual and indecent assaults on young females aged 6 to 15 years 

that he encountered in his social/familial and working environments. Historical sexual assaults 

in the sense that they date back to the 1980s and early 1990s including the time when the 

accused was starring in the television comedy series “Hey Dad” (7 Network). The acts charged 

in each count and the circumstances of their commission varied. They included digital 

penetration of the vagina of a teenage girl, procuring a 6-8 year old girl to masturbate him; 

indecently rubbing his erect penis against a 9 year old girl; encouraging a 15 year old girl to 

touch his penis and indecently exposing himself to girls aged 9 and 12-13 years, including in 

the working environment on the set of the ‘Hey Dad’ show. Further there was tendency 

evidence of uncharged acts from additional witnesses (no specific charges in the indictment) 

involving incidents when they were young girls staying at the accused’s home and he touched 

them in a sexual way or exposed his penis in their presence. Also, another group of 3 witnesses 

from the workplace who described occasions on the set of ‘Hey Dad’ or in the dressing room 

when the accused had inappropriately touched them or exposed himself to them. That summary 

groups the incidents conveniently although perhaps not precisely accurate as there were 

differences in the conduct and circumstances which the dissenting judges in the High Court 

pointed to and were important in them emphasising that each count and each piece of 

‘tendency’ evidence had to be considered separately to determine admissibility and cross-

admissibility. Danger in seeking to too readily synthesise and summarise different forms of 

sexual conduct. Ultimately in this case an overall majority of the court (4:3) found that the 

tendency has to be particularised sufficiently to be of significant probative value (but it really 

depends on the individual facts of the case and how the tendency is characterised by the 

prosecution). The evidence in this case disclosed the defendant’s sexual interest in underage 

girls and a tendency to engage in sexual activity with them opportunistically as the occasion 

presented in social and familial settings and the work environment.  Different considerations 

may inform the probative value of tendency evidence where the fact in issue is the occurrence 

of the offence. In Hughes this interpretation by the majority meant that the significant probative 

value lay in proof of the ‘tendency to engage in sexually predatory conduct with underage girls 

as and when an opportunity presented itself in order to obtain fleeting gratification, 

notwithstanding the high risk of detection’ – that was considered to be ‘particular’ enough 

despite clear differences in the alleged offending and circumstances. Mature adult engaging in 
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sexual conduct with underage girls and a willingness to act upon that inclination ‘are unusual 

as a matter of ordinary human experience’ and the ‘disinhibited disregard of the risk of 

discovery by other adults is even more unusual as a matter of ordinary human experience’. 

Although not necessarily disclosing a pattern of conduct or modus operandi the high degree of 

opportunism proves more than a disposition to commit the crimes in question. The fact that the 

appellant expressed his sexual interest in underage girls in a variety of ways did not deprive 

proof of the tendency of its significant probative value.  

It is certainly arguable that the majority decision does not require the degree of similarity that 

would be considered necessary at common law – see Nettle J on the orthodox approach to 

tendency evidence and propensity reasoning where his Honour is critical of this 

particularisation of a tendency and that the significant probative value of one offence or 

uncharged acts in relation to the accused’s commission of another will depend on the details – 

must be something more as a logically significant connection between the accused’s 

exploitations of the various opportunities, logically significant degree of similarity in the 

accused’s relationship with each complainant; or a logically significant connection between the 

details of each offence or the circumstances in which each was committed; or some logically 

significant recognisable modus operandi or system of offending; or, otherwise, some logically 

significant underlying unity or commonality that as a matter of syllogistic reasoning renders it 

more likely that the complainant is telling the truth or that the accused committed the second 

offence. In Nettle J’s estimation the Crown did not identify or rely upon any particular feature 

of the appellant’s conduct as orchestrating or manufacturing the opportunities in which the 

alleged offending was said to occur. 

Therefore, this is a somewhat fraught area of evidence in sexual assault cases and arguments 

that the exclusionary rules unfairly favour accused persons have gained strength as the victim’s 

lobby have increased influence in the contemporary context. Now even further accentuated 

after the Royal Commission into Institutional Responses to Child Sexual Assault 

recommendations to reform laws governing admissibility of tendency and coincidence 

evidence in prosecutions for child sexual abuse offences to facilitate greater admissibility 

and cross-admissibility of tendency and coincidence evidence and joint trials (Rec 44). 

Should be admissible if ‘relevant to an important evidentiary issue’ in the proceeding – 

defined to be evidence showing a propensity to commit particular kinds of offences unless it 

would be more likely than not to result in the proceeding being unfair to the defendant and if 

there is a jury the giving of appropriate directions to the jury about the relevance and use of the 

evidence will not remove the risk. Aspect of contemporary relevance and controversy in the 

context of an increasing number of historical child sexual assault prosecutions. 

What does this mean for Victim and Witness Support? 

Understanding the various players in a criminal trial, including the roles of the judge, jury and 

various legal representatives together with the fundamentals of giving evidence is important 

for being able to provide informed support for victims and witnesses in sexual assault trials. 

The options available for giving evidence and current technological means provides some 

cushioning of the trauma of the evidentiary experience and can potentially aid in future 

increases in reporting of sexual assaults. Also, some particular aspects of evidence relating to 

a complainant's sexual reputation and activity, and the admissibility of tendency evidence from 

witnesses with similar experiences of an accused person can be demystified by a support person 

having some insights into current law and practice as well as knowing where to go to research 

it further. 
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PRIVILEGE AND ITS RELATIONSHIP TO SEXUAL OFFENCE 

CASES 

Privilege refers to a legal right to refuse to testify about or disclose relevant information that 

one would otherwise be compelled by law to disclose. Where privilege exists, it applies to 

documents as well as testimony and other oral communications. The provisions relating to 

privileges are found in Part 3.10 Evidence Act 1995 (NSW), which contains a number of 

privileges which allow a party to proceedings or a witness to refuse to disclose certain 

confidential (and privileged) communications and documents. The rule in s 56 Evidence Act 

that all relevant evidence is admissible in a proceeding is qualified by these provisions that 

permit a witness to refuse to adduce this otherwise admissible evidence in defined 

circumstances. The end result of a successful claim of privilege is to deprive a court of relevant, 

and perhaps highly probative, evidence. The law of privilege is therefore a derogation from the 

general principle that all relevant evidence should be admitted. 

Overall, critical evaluation of the law of privilege always revolves around the question of 

whether the public policy on which the particular privilege is based really does outweigh the 

public interest in ensuring that a court considers all relevant information in fact finding before 

reaching a conclusion on the facts. Failure to take into account relevant information obviously 

creates a risk that the wrong conclusion will be reached. The public policy reason for allowing 

relevant information to be withheld therefore needs to be a compelling one and there are 

particular concerns and considerations in relation to certain types of information that is created 

or becomes available in cases involving sexual offences. 

Professional Confidential relationship Privilege: ss126A-126F Evidence Act 1995 (NSW) 

This particular privilege is potentially relevant in sexual offence proceedings as it allows a 

court to direct that evidence not be adduced if doing so might cause harm to a “confider”. 

Professional confidential relationships which could give rise to the privilege include those 

between doctor and patient, therapist or counsellor and patient or client. The key provisions are 

s 126B(1) and (3). Subsection (1) provides that a court ‘may direct that evidence not be adduced 

in a proceeding if the court finds that adducing it would disclose…a protected confidence” 

(defined in s 126A to mean 'a communication made by a person in confidence to someone else' 

- a confidant acting in a professional capacity in the course of a relationship and under express 

or implied obligation not to disclose contents of a communication). Subsection (3) illustrates 

that the Division is actually more closely analogous to public interest immunity than a 

privilege. This is because the protection it confers is not absolute but dependent on the outcome 

of a balancing exercise by the court. Section 126B(3) thus provides that a court must give a 

direction that evidence of a protected confidence not be adduced if it is satisfied that:  

(a) it is likely that harm would or might be caused (whether directly or indirectly) to a protected 

confider if the evidence is adduced, and 

(b) the nature and extent of the harm outweighs the desirability of the evidence being given.  

This is a form of guided judicial discretion as s 126B(4) then provides a non-exhaustive list of 

factors which the court must take into account in carrying out this balancing exercise. 

Importantly these include the probative value and importance of the evidence in the proceeding, 

nature and gravity of the relevant offence, the availability of any other evidence concerning 

matters to which the protected confidence relates, and public interest in preserving the 

confidentiality of protected confidences and protected identity information. The privilege may 

be lost by consent (s.126C) or where the information was prepared in the furtherance of a fraud 
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or an offence, etc. (s.126D). The court can order that the evidence be heard in camera, or 

suppress publication of any evidence to protect the safety and welfare of the confider (s.126E).  

Sexual assault communications privilege: Part 5 Division 2 Criminal Procedure Act 1986 

(NSW) – ss 295-306 (criminal proceedings) and Evidence Act 1995 (NSW) - ss 126G-126I 

(civil proceedings ‘in which substantially the same acts are in issue as the acts that were in 

issue in relation to a criminal proceeding’).[1] The main provision in criminal proceedings is s 

298 Criminal Procedure Act 1986 (NSW) and the primary purpose of the prohibition against 

compelling production of a document recording a protected confidence (defined in s 296 as ‘a 

counselling communication that is made by, to or about a victim or alleged victim of a sexual 

assault offence’) ‘is to prevent any person other than the persons who are a party to the 

counselling communication having access to the contents of the document’[2] except with the 

leave of the court. The criteria for determining whether to grant to leave are set out in s 299D 

and essentially require the court to assess the probative value (degree of relevance or potential 

evidentiary worth) of the document or evidence as ‘substantial’, other documents concerning 

the matters to which the protected confidence relates are not available and ‘the public interest 

in preserving the confidentiality of protected confidences and protecting the principal confider 

from harm is substantially outweighed by the public interest in admitting into evidence 

information or the contents of a document of substantial probative value’. The matters to be 

taken into account in making this determination are set out in s 299D(2)(a)-(f) and include the 

need to encourage victims of sexual offences to seek counselling, receive effective counselling, 

likelihood of damage to or undermining of a counselling relationship, and the likelihood of 

infringing a reasonable expectation of privacy. The privilege can be waived by consent (s 300) 

or lost through misconduct (s 301).  

 What does this mean for Victim and Witness Support? 

It means that the person providing support to a complainant/victim in a sexual assault case has 

some understanding of documents, notes, conversations, etc that may be privileged from 

disclosure where the complainant has been undertaking counselling sessions with a 

psychologist or other health professional. It will also be useful for encouraging a complainant 

to continue with counselling if it is beneficial and they are concerned that disclosures they have 

made or may make in the future will become evidence in the criminal proceedings.  

 

  

https://www.legislation.nsw.gov.au/
https://www.legislation.nsw.gov.au/
https://word-edit.officeapps.live.com/we/wordeditorframe.aspx?WOPISrc=https%3A%2F%2Fwopi.dropbox.com%2Fwopi%2Ffiles%2FnGwxI-9CBIAAAAAAAAAAAg&hpt_click_ts=1532675969060&ui=en-us
https://word-edit.officeapps.live.com/we/wordeditorframe.aspx?WOPISrc=https%3A%2F%2Fwopi.dropbox.com%2Fwopi%2Ffiles%2FnGwxI-9CBIAAAAAAAAAAAg&hpt_click_ts=1532675969060&ui=en-us
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SENTENCING 

Sentencing after conviction for a sexual assault offence generates controversy and significant 

community debate, including through various forms of media. This largely relates to 

commentary and a perception of leniency in sentencing for these types of offences as well as 

other serious and violent offences. At the outset it is important to understand that there are 

general purposes of sentencing set out in s 3A Crimes (Sentencing Procedure) Act 1999 

(NSW). These are adequate punishment (retribution), deterrence (specific and general), 

protection of the community, rehabilitation of the offender, accountability of offender, 

denunciation and recognition of harm done to the victim and community. There is no primary 

purpose and the court may select any one or more of those purposes when a sentence is imposed 

in a particular case although the court is also guided by a number of sentencing principles of 

which 'proportionality' is the most significant (Veen v The Queen (No 2) (1988) 164 CLR 465). 

This is the principle that the sentence imposed must be proportionate or commensurate to the 

harm caused and the culpability of the offender (mental state), that is the gravity of the objective 

circumstances or criminality of the offending. It is a limiting principle which sets a range within 

which the sentence must fall with a ceiling and floor limit and the actual final sentence 

determined by a judicial synthesis of all relevant factors, including the subjective features of 

the offender. Deterrence, both individual and general, plays a major role in the sentencing of 

sex offenders and is emphasised by the courts (eg R v Richardson (2007) 175 A Crim R 244).   

Besides purposes and principles of sentencing, the judicial sentencing discretion is guided 

by various other considerations and relevant factors. These include the maximum sentence 

for the offence, any standard non-parole period, any guideline judgment, the totality of the 

criminality if more than one offence, trends in sentencing for particular offences and various 

aggravating and mitigating factors. Looking specifically at sentencing in sexual assault cases, 

examples of aggravating factors include that the injury, emotional harm, loss or damage caused 

by the offence was substantial (Crimes (Sentencing Procedure) Act 1999 (NSW) s 21A(2)(g)); 

(k) abuse of a position of trust or authority in relation to the victim; (l) the victim was 

vulnerable, for example, because the victim was very young or very old or had a disability. 

Abuse of a position of trust is particularly aggravating where the victim is vulnerable and the 

courts have said there must be an expectation of 'condign punishment' (eg R v Grech [1999] 

NSWCCA 268]. The nature of the sexual act will also be a relevant consideration in that courts 

have observed that anal penetration may properly be regarded as aggravating the part played 

by an offender in a sexual assault (R v Rushby [1999] NSWCCA 104) and it calls for a longer 

sentence than an act of fellatio.  

Child sexual assault is in a special category of offending for sentencing and the courts have 

continually emphasised the 'grave concern' with which the community and thus the courts view 

such offending. Some of these offences have significant standard non-parole periods set out in 

The Table in Part 4 Division 1A Crimes (Sentencing Procedure Act 1999 (NSW), including 15 

years for sexual intercourse with a child under 10 years (s 66A), 8 years for aggravated indecent 

assault (s 61M(2)) and 6 years for procuring or grooming a child under 14 years for unlawful 

sexual activity (s 66EB(2)). Often there may be a number of sexual offences over a long period 

of time and the offending is both systematic and sustained with development in the nature of 

the acts to being more penetrative than initial acts of indecency. This type of offending will 

most certainly result in the imposition of more severe sentences of imprisonment. The principle 

that imprisonment is a sanction of last resort (s 5 Crimes (Sentencing Procedure) Act 1999 

(NSW)) is most clearly displaced in these types of cases.                                                                                                                                             

https://www.legislation.nsw.gov.au/
https://www.legislation.nsw.gov.au/
https://www.legislation.nsw.gov.au/
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Also, more recently developments in sentencing for child sexual offences including the special 

provision in s 21A(5A) Crimes (Sentencing Procedure) Act 1999 (NSW) which qualifies the 

mitigating factor in s 21A(3)(f) ‘the offender was a person of good character' by providing 

that 'In determining the appropriate sentence for a child sexual offence, the good character or 

lack of previous convictions of an offender is not to be taken into account as a mitigating factor 

if the court is satisfied that the factor concerned was of assistance to the offender in the 

commission of the offence’. This was a legislative response to the High Court decision in Ryan 

v The Queen (2001) 206 CLR 267 where the court held that the offender's 'otherwise good 

character' entitled him to some leniency in sentencing. Also, in the context of historic child 

sexual assault offences 'old age' (and possibly associated ill health) is an interesting mitigating 

consideration. It is relevant but the weight attributed to it will depend on the particular 

circumstances and 'just punishment, proportionality and general and specific deterrence remain 

primary sentencing considerations in the sentencing disposition notwithstanding the age and ill 

health of the offender' (R v RLP (2009) 213 A Crim R 461; [2009] VSCA 271. See also Mirko 

Bagaric and Richard Edney, Sentencing in Australia (Thomson Reuters Lawbook Co., 4th ed, 

2017) 399-401).  

Another interesting and controversial question arises from the increased prosecution of historic 

sexual offences in the contemporary context, that is whether the sentence imposed should be 

calibrated back to sentencing practices at the time when the offence occurred. Generally, at 

common law, the courts have taken the view that although the mere passage of time does not 

attract a sentence discount, delay in reporting and prosecuting coupled with some other 

consequence such as rehabilitation or for a long period living a blameless and constructive life 

is mitigatory. In a significant number of child sexual assault cases there is a delay between the 

commission of the offence and date that the offender is ultimately sentenced. The question of 

whether the sentencing patterns that existed at the time of the offence should be applied or the 

more severe recent patterns of sentencing for the offence at the later date of the conviction, was 

resolved by the specially constituted five-judge bench of the NSW Court of Criminal Appeal 

(Mason P dissenting) in R v MJR (2002) 54 NSWLR 368. It held at [31] that a court is:  

… to take into account the sentencing practice as at the date of the commission of an offence 

when sentencing practice has moved adversely to an offender.  

There is detailed consideration of this important matter in the Judicial Commission of NSW 

Sentencing Bench Book at [17-410]. Accordingly, an awareness of past sentencing practices 

for sexual assault offences is necessary for fairness in current sentencing practices to ensure 

that the practices existing at the time of the offence was committed are taken into account in 

determining the relevant sentence. It may be that a pattern cannot be discerned but the provision 

of statistical data may be useful to show a different 'regime' of sentencing existed at that time 

– see PWB v R [2011] NSWCCA 84 per RS Hulme J. 

So, the current NSW position is inconsistent with the statutory position in Victoria (Sentencing 

Act 1991 (Vic) s 5(2)(b)) where the phrase 'current sentencing practices' has been judicially 

interpreted to mean the court must have regard to the practices at the time of sentencing an 

offender and not those existing at the time the offence was committed as an historical 

consideration (see, for example, Stalio v The Queen (2012) 46 VR 426; [2012] VSCA 120). 

However, the position in NSW will change soon once new legislation is proclaimed to 

commence, which will add a new s 25AA to the Crimes (Sentencing Procedure) Act 1999 to 

overturn the common law position as follows: 

 

 

https://www.judcom.nsw.gov.au/publications/benchbks/sentencing/sexual_offences_against_children.html
https://www.judcom.nsw.gov.au/publications/benchbks/sentencing/sexual_offences_against_children.html
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25AA Sentencing for child sexual offences 

(1) A court must sentence an offender for a child sexual offence in accordance with the sentencing 

patterns and practices at the time of sentencing, not at the time of the offence. 

(2) However, the standard non-parole period for a child sexual offence is the standard non-parole period 

(if any) that applied at the time of the offence, not at the time of sentencing. 

(3) When sentencing an offender for a child sexual offence, a court must have regard to the trauma of 

sexual abuse on children as understood at the time of sentencing (which may include recent 

psychological research or the common experience of courts). ... 

This provision is part of the Criminal Legislation Amendment (Child Sexual Abuse) Act 2018, 

which was passed by both Houses of the NSW Parliament on 20 June 2018, assented to on 27 

June 2018 but has not yet commenced operation. Other significant amendments include the 

creation of 'sexual touching' offences (ss 61KC, 66DA et al) and creating an offence of 

'concealing a child abuse offence' (s 316A Crimes Act 1900). 

Some sentencing options not appropriate for sexual offences by virtue of legislation or common 

law, for example home detention (s 77 Crimes (Sentencing Procedure) Act 1999 (NSW), and 

intensive correction order (s 66 Crimes (Sentencing Procedure) Act 1999 (NSW) and R v Porte 

[2015] NSWCCA 174).   

What does this mean for Victim and Witness Support? 

It is important for support persons to have some understanding of sentencing purposes, 

principles and practices as this can help to demystify the court process following upon 

conviction of an accused for a sexual assault offence. General purposes and principles are 

relevant but is crucial to understand particular principles that apply in the context of sexual 

assault offences, such as matters in aggravation of the offence and mitigation of the penalty. 

One recurring factor is the issue of good character and it should be clearly understood that this 

is now unlikely to have a mitigatory effect on penalty particularly when it was used to facilitate 

the commission of the offences. Also, sentencing practices for sexual assault offences must 

now be calibrated to the more severe patterns evident in the contemporary sentencing landscape 

even if it is the sentencing of historic child sexual assault offences from 30 or 40 years ago.    

 

 

 

[1] John Anderson, Uniform Evidence Law: Text and Essential Cases (The Federation Press, 3rd 

ed, 2016), 211.   

[2] KS v Veitch (No 2) [2012] NSWCCA 266. 

  

https://www.legislation.nsw.gov.au/bills/385964bb-9827-4928-8fa8-d8f28dd6010e
https://word-edit.officeapps.live.com/we/wordeditorframe.aspx?WOPISrc=https%3A%2F%2Fwopi.dropbox.com%2Fwopi%2Ffiles%2FnGwxI-9CBIAAAAAAAAAAAg&hpt_click_ts=1532675969060&ui=en-us
https://word-edit.officeapps.live.com/we/wordeditorframe.aspx?WOPISrc=https%3A%2F%2Fwopi.dropbox.com%2Fwopi%2Ffiles%2FnGwxI-9CBIAAAAAAAAAAAg&hpt_click_ts=1532675969060&ui=en-us
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APPEAL 

An “appeal” is an administrative/legal application to a higher court to change the decision of a 

lower court. 

These processes are governed by specific rules found in legislation. Making an appeal is not 

something that can be done simply because one of the parties does not like the decision. 

Normally some kind of error needs to be identified and complained. 

Both the accused and the Crown can lodge an appeal, but the victim(s) may not – although 

their views are relevant to the position of the Crown.30 

An appeal can have multiple aspects, but normally is concerned with a limited range of motives: 

1. An appeal against the conviction 

a. Eg: the evidence does not support the conclusion of guilt 

2. An appeal against the sentence 

a. Eg: the sentence is too harsh 

b. Eg: the sentence is inadequate 

3. An appeal against the justice of the case 

a. Eg: the trial was unfair because of media coverage 

b. Eg: the jury was biased 

4. An appeal against some administrative (or interlocutory) decision 

a. Eg: a decision to delay the trial 

b. Eg: a decision to admit or reject certain evidence 

5. An appeal on some aspect of the law 

a. Eg: the Judge misinterpreted/misapplied the law 

Appeals involve a good deal of technical law. The overarching statute in NSW is the Criminal 

Appeals Act 1912 (NSW), although there are other Acts that govern appeals – notably the 

Crimes (Appeal and Review) Act 2001 (NSW). The general rule is that appeals to the superior 

courts requires the “leave” (or permission) of the court to have that matter heard at that level, 

and will require specific claims of error in the process. 

As a general rule, appeals must be filed within 28 days of the decision (although there are 

exceptions),31 although appeals can sometimes be heard out of time with the leave of the court. 

Practically speaking, the most common appeals are concerned with the conviction and the 

sentence imposed.  

The results of an appeal will normally involve one of the following orders by the court: 

1. The appeal is dismissed, in which case the original decision stands; 

                                                           
30 The Prosecution Guidelines for the Director of Public Prosecutions provides: “Victims of crime (whether they 

have requested it or not) should be informed in a timely manner of: (1) charges laid or reasons for not laying 

charges; (2) any decision to change, modify or not proceed with charges laid and any decision to accept a plea to 

a less serious charge; (3) the date and place of hearing of any charge laid; and (4) the outcome of proceedings, 

including appeal proceedings, and sentence imposed.” (Guideline 19)  

See https://www.odpp.nsw.gov.au/publications-media/prosecution-guidelines 
31 Eg: Crimes (Appeal and Review) Act 2001 (NSW), s11 (Offenders), s23 (Prosecutors); Criminal Appeal Act 

1912 (NSW), s10 
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2. The appeal is allowed, in which case orders will be made by the appeal court varying 

the original decision. 

The orders of the appeal court will vary. Typically, in criminal cases, the appeal outcome will 

involve one of more of the following: 

1. An order is made for a new trial; 

2. The original order is varied. For example, the court may find the accused was 

improperly sentenced, and new orders are made to correct the sentence. In some cases 

the sentence will go down; in other cases the sentence will increase. 

 

What does this mean for Victim and Witness Support? 

From the victim’s perspective, appeal has significance in two ways. First, it is the offender who 

exercises appeal rights in most cases. That can mean that even after a trial, the offender may 

appeal against the decision. For many victims this can mean that whatever sense of closure or 

relief they may have felt at the end of the original trial is lost. That is even further eroded if the 

appeal is successful. When the matter involves a new trial, it can mean the prospect of giving 

fresh evidence. If the matter involves the court allowing the appeal and not ordering a trial, it 

can mean the accused does not serve prison time, or is acquitted. Victims often feel let down 

by this aspect of the process. 

Second, because appeals are specialised, they often involve senior law officers and barristers. 

These processes often involve a stronger emphasis on paperwork and formality, which can 

have the effect of taking the victim out of the process entirely. In a way, they become spectators 

in their own event because at that stage their input is not required. 

Arguably, victims may well need more support during the appeal phases than the trial phase 

because of the likely feelings of helplessness and alienation. 

One of the important aspects of appeal is that the evidence (discussed above) of the victim does 

not necessarily have to be given again. However, in some cases it can be. 
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APPENDIX A 

Extracts from The Australian Bureau of Statistics Report on Reported Crime – Victims, 

Australia, 2017 

Reported Sexual Assaults in Australia 2010-2017 

Reporte

d Sexual 

Assaults 

2010 2011 2012 2013 2014 2015 2016 2017 TOTA

L 

NSW 7,269 7,024 7,628 8,121 8,192 8,603 8,795 9,874 65,506 

VIC 3,629 4,021 4,149 3,920 4,166 4,719 5,354 6,024 35,982 

QLD 4,239 3,899 3,913 4,019 4,063 4,199 4,349 4,751 33,432 

SA 1,363 1,355 1,335 1,359 1,545 1,590 1,521 1,584 11,652 

WA 1,654 1,630 1,773 1,825 1,942 2,012 2,157 1,899 14,892 

TAS 177 148 123 187 227 186 213 191 1452 

NT 328 315 325 366 401 401 378 401 2915 

ACT 193 222 202 237 203 240 272 249 1818 

TOTAL 20,86

2 

20,62

5 

21,46

0 

22,04

7 

22,75

3 

23,96

5 

25,05

5 

26,99

0 

167,64

9 

  

Victimisation Rate per 100,000 

Victimisation 

Rate 

2010 2011 2012 2013 2014 2015 2016 2017 

NSW 101.7 97.3 104.4 109.6 109.0 112.9 113.8 125.3 

VIC 66.5 72.6 73.7 68.4 71.4 79.5 88.2 95.3 

QLD 96.2 87.1 85.7 86.4 86.1 87.9 89.8 96.4 

SA 83.8 82.6 80.6 81.4 91.7 93.6 89.0 91.9 

WA 72.2 69.3 72.7 72.6 75.9 77.7 82.4 73.6 

TAS 34.8 28.9 24.0 36.4 44.1 36.0 41.0 36.7 

NT 142.7 136.2 137.8 150.9 164.8 164.1 154.2 162.9 

ACT 53.3 60.3 53.8 62.2 52.7 61.4 68.6 60.7 

 

Age of victims across each State and Territory for 2017 

Sex and 

age NSW Vic. Qld SA WA Tas. NT ACT 

Males         

0–9 

years 452 119 196 41 43 4 7 3 

10–14 

years 426 126 206 31 53 13 12 0 

15–19 

years 284 132 129 34 47 10 4 3 

20–24 

years 97 88 49 23 26 3 3 7 

25–34 

years 129 117 78 26 25 3 3 3 
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35–44 

years 145 119 68 30 30 9 3 9 

45–54 

years 189 177 43 15 11 9 7 8 

55–64 

years 128 108 15 18 6 0 3 0 

65 

years 

and 

over 58 37 4 8 0 0 0 0 

Total 1,915 1,044 796 230 248 44 37 30 

Female

s         

0–9 

years 833 232 448 83 80 12 36 9 

10–14 

years 1,721 664 930 209 287 22 68 25 

15–19 

years 2,226 1,210 1,058 395 440 40 83 70 

20–24 

years 792 660 444 166 215 30 43 40 

25–34 

years 1,003 927 531 221 300 21 60 31 

35–44 

years 630 587 267 139 182 17 45 14 

45–54 

years 415 415 171 86 93 6 16 11 

55–64 

years 186 140 70 30 40 3 7 4 

65 

years 

and 

over 110 63 28 29 12 5 0 5 

Total 7,926 4,948 3,954 1,358 1,636 146 362 217 
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