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Abstract 

This thesis investigates the intersections between workplace violence (defined here to include 

‘bullying and harassment’), ‘voice’ and ‘silence’. A key focus is the ways in which 

organisations and certain aspects of Australia’s legal system (together with associated practices, 

processes, and procedures) may operate to silence the targets of workplace ‘bullying’ (however 

defined) and their complaints. I explore the gap between the alleged incidence of workplace 

bullying and finally determined court and tribunal cases by examining the incidence of 

workplace abuse, its nature, causes and consequences and the legal pathways available to 

remedy this phenomenon in Australian workplaces. I examine how language and meaning may 

influence the reporting (or under-reporting) of workplace bullying, and how ‘reporting’ alone 

may not be enough to win the bully ‘war’. The ways in which dispute resolution and workplace 

investigations may be used as ‘weapons’ to bully targets, particularly where legal and other 

practitioners may be conflicted or have a vested interest in process or outcomes, is also 

explored. How (alternative) dispute resolution processes such as conciliation and mediation 

may foster employee silence through the ‘confidential’ settlement of bullying disputes and the 

inequitable conduct of these processes is also explored. In addition, I analyze the first 15 months 

of Australia’s novel legal remedy for workplace abuse, the national anti-bullying regime. While 

some, particularly legal practitioners, may view this ‘new’ jurisdiction as ineffective, it is 

arguable that the regime achieves exactly what it set out to do: to keep bullied workers safely 

at work while stopping the bullying. I conclude by suggesting some strategies and new 

approaches to address workplace bullying and harassment including through suggestions for 

possible law reform and education. 
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Key Terms 
 

TERM MEANING 

alternative dispute 
resolution  

Alternative Dispute Resolution (ADR) denotes procedures and 

mechanisms for dispute resolution as an alternative to litigation or resort 

to administrative tribunals. ADR is also associated with processes such 

as workplace mediation, fact-finding, ombudsmen, arbitration, review 

panels made up of managers or peer employees, and as a form of dispute 

resolution that operates in conjunction with judicial processes. 

arbitration Arbitration generally refers to a process whereby a final decision, 

usually binding, is made by a third party, often within the context of a 

tribunal (but not a court). 

complainant The term ‘complainant’ is used to describe a person who believes they 

have been or are a target or victim of workplace abuse or violence and 

who makes a complaint about that conduct. 

conciliation A method of resolving disputes to avoid long-term litigation. A 

conciliator is generally more interventionist than a mediator who has no 

advisory or determinative role. 

employee The term ‘employee’ is used synonymously and interchangeably with 

the term ‘worker’ to denote a person who works for or in an organisation. 

The term is not intended to be used in a strict legal sense. 

employer The term ‘employer’ is used synonymously and interchangeably with 

the term ‘organisation’ to denote a body, agency or corporation which 

employs workers/employees. The term is not intended to be used in a 

strict legal sense. 

horizontal violence The term ‘horizontal violence’ (or lateral violence) refers to injurious 

behaviour aimed by one worker toward another who is of equal status 

within a hierarchy that seeks to control the person by disregarding and 

diminishing his or her value as a human being. 

mediation A method of resolving disputes to avoid long-term litigation. A mediator 

has no advisory or determinative role. 

organisation The term ‘organisation’ is used synonymously and interchangeably with 

the term ‘employer’ to denote a body, agency or corporation which 

employs workers/employees. The term is not intended to be used in a 

strict legal sense. 

perpetrator The term ‘perpetrator’ is used to describe a person who engages in 

workplace abuse or violence. 

target The term ‘target’ is used synonymously with the term ‘victim’ to mean 

a person who claims to have been the subject of workplace abuse, though 

‘target’ is preferred as ‘victim’ is seen as a label that can add to the 

target’s feeling of helplessness (Branch et al, 2007). 
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victim The term ‘victim’ is used synonymously with the term ‘target’’ to mean 

a person who claims to have been the subject of workplace abuse 

worker The term ‘worker’ is used synonymously and interchangeably with the 

term ‘employee’ to denote a person who works for or in an organisation. 

workplace ‘Workplace’ has the meaning defined in section 8 of the Work Health 

and Safety Act 2011 (Cth): A workplace is a place where work is carried 

out for a business or undertaking and includes any place where a worker 

goes, or is likely to be, while at work. ‘Place’ includes a vehicle, vessel, 

aircraft or other mobile structure; and any waters and any installation on 

land, on the bed of any waters or floating on any waters. 

workplace abuse The term ‘workplace abuse’ encompasses all forms of workplace 

violence, bullying and harassment, including but not limited to physical, 

psychological, economic, emotional and sexual violence. 

workplace bullying The term ‘workplace bullying’ encompasses all forms of workplace 

violence, abuse, bullying and harassment, including but not limited to 

physical, psychological, economic, emotional and sexual violence. 

workplace violence The term ‘workplace violence’ encompasses all forms of workplace 

abuse, bullying and harassment, including but not limited to physical, 

psychological, economic, emotional and sexual violence. 
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Preface: If it doesn’t open, it’s not your door!1 

Fools, said I, you do not know, Silence like a cancer grows – Paul Simon 

SILENCE?E? WHY BULLYING AND MWHY  

Initially, my interest in, and curiosity about the phenomenon of workplace bullying was sparked 

by my work as a pre-hospital intensive care paramedic within three government ambulance 

services across different Australian jurisdictions. In two of those organisations in particular, 

workplace bullying was rife (in my view) and the harms it caused, significant. It was this aspect 

of ambulance culture which was perhaps the biggest contributing factor to my decision to finally 

leave a profession that was otherwise an intensely rewarding one.  

 

After switching careers to legal practice, I serendipitously found a place within a private law 

firm in a team which focused on employment law, including workplace bullying, harassment, 

and discrimination. It felt like a natural home. Not only did it allow me to call on the ‘healing’ 

skills I had acquired over many years of working as a clinician with people suffering physical 

and emotional trauma, but it also allowed some measure of solace and personal healing on 

account of the mistreatment, indignity and harm visited upon me simply because I had dared to 

raise my voice against the bullying of my co-workers by both colleagues and management.  

 

As a lawyer, helping others whose journeys were far worse than my own, and upon whom even 

greater traumas had been inflicted, was immensely rewarding and affirming. Although my first 

charismatic and inspiring legal boss, the employment law partner, was firm in differentiating 

between legal counsel and counselling in a therapeutic sense, expecting his lawyers to be 

‘lawyers’, I had some difficulty accepting this pragmatic and philosophical distinction – I 

simply could not refrain from looking at my clients and their circumstances from a holistic legal 

and health perspective.  

 

                                                           
1 Author unknown. 
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Practising as a lawyer this space,2 primarily within Australia’s federal industrial relations 

jurisdiction, opened my eyes to the significant emotional, psychological and economic harms 

which are frequently visited on the targets (or victims) and alleged perpetrators of workplace 

violence such as bullying and harassment. These harms are not limited to those arising from the 

experience of being bullied. There is also detriment arising directly as a consequence of 

workplace abuse targets and witnesses (or bystanders) complaining to someone, usually a 

person in a position of authority, about the behaviour. In other words, my work as a lawyer 

reinforced the existence of supplementary harms inflicted on many workers merely because 

they had the courage and temerity to speak-up and challenge what was happening to them, or 

to someone else at work. Just as I had done. 

 

In my own case, a complaint to ‘management’ about what I perceived to be the chronic bullying 

(including age discrimination) of one of my colleagues, as well as other adverse workplace 

conduct and practices, particularly by management, was ultimately career-ending. This was so 

even though my bullying complaint was made as a confidential protected interest disclosure 

(or whistleblowing) complaint.3 The ‘reason’ for my exit though, was characterised quite 

differently by the offending organisation. When I entered legal practice, I learned that this type 

of ‘spin’ commonly occurs in the context of workers who exit organisations against the 

backdrop of a complaint about adverse treatment or allegations about organisational 

misconduct. An organisation’s key decision-makers typically put quite a different slant on the 

worker’s departure, variously citing attendance, work performance, and clinical concerns (often 

specious and constructed ex post facto) to justify taking adverse action against the 

complainants. This colloquial ‘circling of the wagons’ against those who dare to complain is 

perhaps predictable, but it compromises all attempts to shed light on, or combat bullying and 

other forms of misconduct – which are typically insidious and invidious phenomena. 

 

                                                           
2 In early 2011, I began working with a medium-sized private law firm in Canberra. My legal practice focus from that time has 

largely been in relation to what I now characterise as workplace violence or abuse, specifically workplace bullying, sexual and 

non-sexual harassment, and discrimination. I have represented both the targets and alleged perpetrators of bullying, employees 

and employers. Since leaving private legal practice, I have worked as a legal practitioner within the community legal, 

government and industry sectors. I continued to focus on workplace abuse, human rights and discrimination cases while 

working in the community legal sector, and in late 2015, I established a pro bono virtual legal practice so I could continue to 

practice in this space, although not advertising and only accepting warm referral. 
3 A public or ‘protected’ interest disclosure’ is a disclosure about public sector wrongdoing made in the public interest under 

legislation such as the Public Interest Disclosure Act 2010 (QLD) and the Public Interest Disclosures Act 1994 (NSW). 
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Still, even with the wisdom of hindsight and despite the loss of a career, I would not (and could 

not) have chosen to remain silent. In my mind, my choice at the time (one which I pondered 

considerably before acting) was between risking ‘speaking-up’ in the hope of protecting a 

colleague (and preventing his possible self-harm or suicide) and doing nothing - staying mute 

and allowing what would be, to be. In deciding which path to take though I was particularly 

mindful of Christine Hodder’s suicide in 2005 as well as the suicides of two former well-loved 

colleagues in another ambulance service. Complaining was not a particularly noble gesture – 

not for one moment did I contemplate that my complaint would be career-ending. I did 

anticipate some fall-out and possible repercussions, including becoming more of a target 

myself, but I didn’t have a crystal ball. Ultimately it was my conscience which dictated ‘voice’ 

over ‘silence’ - I simply could not have lived with guilt of the possible consequences of doing 

nothing. First do no harm!   

 

Even making bullying complaints under the guise of protected public interest disclosures or 

‘whistle-blowing’ (as I had done) affords little protection to those complaining, though it 

should. Organisations often just dismiss such complaints or else fail to deal with them in a way 

which enlivens the supposed statutory protections. 

 

The personal insights gained from a legal practice focused on assisting clients subjected to 

workplace abuse as well as those facing (sometimes spurious) allegations of workplace abuse 

or misconduct (which can also be a form of bullying), coupled with a growing awareness of the 

enormous chasm between the alleged incidence of bullying and finally-determined tribunal and 

court cases in relation to bullying, made me want to better understand what was happening and 

why. In particular, my interest was grounded in reflections that targets of workplace bullying 

and their complaints were often seemed effectively ‘silenced’ by a range of factors. These 

silencing factors, paradoxically, even included ostensibly positive strategies4 supposedly put in 

place by individuals, organisations and advocates5 to address the problem of workplace 

violence, and also by the law itself.6  

                                                           
4 Strategies included things like codes of conduct, workplace policies and procedures to address bullying, complaint-handling 

mechanisms, and alternative dispute resolution processes, such as conciliation and mediation. 
5 ‘Advocates’ include lawyers as well as paid and unpaid agents. 
6 That is, by the available legal remedies and the processes involved in seeking remedy. 
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Was the ‘silencing’ I had observed during hands-on legal practice a positive, neutral or negative 

phenomenon? Did it simply reflect a quest for expediency, or perhaps a desire, on the part of 

‘powerful’ stakeholders, to ensure that justice was ‘seen to be done’ rather than ensuring it was 

done? These questions are yet to be explored in the context of workplace violence in Australian 

workplaces. 

 

It is one thing to form a personal view, based upon practical legal experience obtained as a 

working lawyer, that silencing plays a significant, though not necessarily helpful role in 

resolving workplace bullying and harassment disputes. It is quite another entirely, for personal 

insights arising from hands-on practical legal skills and experience to be accepted as part of a 

body of academic ‘knowledge’ which may be utilised to educate and to address justice (or the 

lack of it) and other issues surrounding the phenomena of workplace violence. 

 

If the significant economic harms caused by bullying are not enough to justify further research 

into this issue, then the enduring psychological, social, and societal harms attributable to this 

phenomenon most certainly are. Our identities are inextricably linked with our work, our jobs, 

our occupations, careers, and professions. However, when the opportunity to meaningfully 

engage in work is ripped away from us, and when our reputations and self-worth are shredded 

by workplace bullying and its (mis) management, our lives and our societies become somehow 

lesser. Less joyful and less complete. Work becomes less productive; performed in dungeons 

of dread where our hearts and souls are held unwilling captives, slowly eroded and destroyed 

by a metaphoric ‘Chinese water torture.’ 
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Chapter One 
Introduction: Workplace Violence - The Silent Epidemic 

 ‘In war, truth is the first casualty’ - Aeschylus1  

THIS THESIS ABOUT?IS  WHAT –‘THE GREAT DIVIDE’  

One of the underpinning premises of this thesis is that workplace abuse is endemic in Australian 

workplaces2 (it is the so-called ‘silent epidemic’)3. Evidence to support that premise is 

considered below. Despite its apparent universality4 and the availability of a range of legal 

remedies, workplace bullying remains largely an ‘invisible’ phenomenon when considered 

from the perspective of judicial and administrative decision-making. Is the drop-off between 

the anecdotally high incidence of workplace bullying and arbitrated court or tribunal decisions, 

perhaps a reflection of people not complaining at all or of complaints somehow being ‘silenced’ 

once made? As will be clarified below, the apparent disparity between claimed prevalence and 

determined cases in Australia is not due to any lack of legal remedies.  

 

In recent years, there has been an ostensible increase in the incidence of workplace bullying, 

with women particularly at risk.5 Claimed prevalence together with a recognised need to 

confront this insidious problem, has been addressed by scholars, politicians, and the broader 

international and Australian communities.6 While claims of increased incidence are ‘reality-

tested’ in Chapter Five which considers the potential impact of definitions and labelling on the 

                                                           
1 Brian W. Bowen and Stephen A. Karl, ‘In War, Truth Is the First Casualty’, (1999) 13 (5) Conservation Biology, 1013. 
2 For example, as pointed out by Patricia Easteal and Josie Hampton in ‘Who is the ‘Good’ Bullying Victim/Corpse’ (2011) 

10(2) Canberra Law Review 63, 63-83, a survey of 800 employees across occupations indicated that one-quarter had been 

bullying targets and more than half had witnessed bullying. See also Robyn Kieseker and Teresa Marchant, ‘Workplace 

Bullying in Australia: A Review of Current Conceptualisation and Existing Research’ (1999) 2(5) Australian Journal of 

Management & Organisational Behaviour 61, 61-75. 
3 Workplace bullying is increasingly referred to as a silent epidemic. See Ray Williams, The Silent Epidemic: Workplace 

Bullying is the silent epidemic (3 May 2011) Psychology Today <http://www.psychologytoday.com/blog/wired-

success/201105/the-silent-epidemic-workplace-bullying>; Glennis Hanley,  Phil Benson and Brad Gilbreath ‘The ‘Silent 

Epidemic’ Workplace Bullying in Ireland and Australia, The Role of Legislation and Dysfunctional Supervision’ Working 

Paper 10/18 (Monash University, Department of Management, Working Paper Series 2008) 2; Judy Pate and Phillip Beaumont 

‘Bullying and harassment: a case of success?’(2010) 32 (2) Employee Relations 171,171. 
4 Carlo Caponecchia, Andrew Y. Z. Sun and Anne Wyatt ‘Psychopaths’ at Work? Implications of Lay Persons’ Use of Labels 

and Behavioural Criteria for Psychopathy’ (2012) 107 Journal of Business Ethics 399, 399. 
5 See for example, Margaret Thornton ‘Corrosive leadership (or bullying by another name): a corollary of the corporatised 

academy’ (2004) 17 (2) Australian Journal of Labour Law 161, 162. 
6 See for example, Mona O’Moore, Jean Lynch and Niamh Nic Daied ‘The rates and relative risks of workplace bullying in 

Ireland, a country of high economic growth’ (2003) 4(1) International Journal of Management and Decision Making 89-95; 

House of Representatives Standing Committee on Education and Employment, Parliament of Australia, Workplace Bullying: 

We just want it to stop (2013);  As reflected by organisations such as the Bully Zero Australia Foundation which operates a 

24/7 bully hotline <www.bzaf.org.au> and the National Centre Against Bullying, a peak body which advises and informs the 

Australian community of the issue of childhood bullying and the creation of safe schools and communities <www.ncab.org.au>. 

http://www.psychologytoday.com/blog/wired-success/201105/the-silent-epidemic-workplace-bullying
http://www.psychologytoday.com/blog/wired-success/201105/the-silent-epidemic-workplace-bullying
http://canberra.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMwY2AwNtIz0EUrExKBnRUji-RkE7NUYIPbMNEENLtlmgRsTicD6zNj0L7hKA9LJzfT4ACzEKQC3k2IgSk1T5RB3s01xNlDF1RoxgO704k5JUWJyfHAxoylkbkpsE8uxsAC7C2nSjAopCUBuxAWaSbApgroNuWkJBODRGPjxDTQ0XOmRhZmAKvdJbQ
http://canberra.summon.serialssolutions.com/2.0.0/link/0/eLvHCXMwY2AwNtIz0EUrExKBnRUji-RkE7NUYIPbMNEENLtlmgRsTicD6zNj0L7hKA9LJzfT4ACzEKQC3k2IgSk1T5RB3s01xNlDF1RoxgO704k5JUWJyfHAxoylkbkpsE8uxsAC7C2nSjAopCUBuxAWaSbApgroNuWkJBODRGPjxDTQ0XOmRhZmAKvdJbQ
http://www.bzaf.org.au/
http://www.ncab.org.au/
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‘visibility’ of the problem, concerns about workplace bullying have led to law reform and 

different approaches as discussed in later chapters. Legislative reforms have included the 2011 

introduction of ‘Brodie’s Law’7 and the inclusion of novel national anti-bullying provisions 

under the Fair Work Act 2009 (Cth) (the FW Act) which are accessible to most, though not all, 

Australian workers8. Despite the introduction of a new anti-bullying jurisdiction9 though, the 

purported incidence of bullying in Australian workplaces has not yet (perhaps predictably) 

translated into a proportionate increase in the number of determined court or tribunal cases10  – 

an issue which is pivotal to (silencing) focus of this thesis.  

 

As will be explored in Chapter Nine, Australian targets of workplace bullying and harassment 

have long had access to a variety of legal causes of actions to seek redress for workplace abuse. 

These were not removed by the introduction of the anti-bullying jurisdiction under the FW Act 

in 2014 and continue to operate as an adjunct to it. The traditional remedial approaches include 

(but are not limited to) the common law,11 worker’s compensation,12 work health and safety 

law,13 industrial law,14 the criminal law,15 anti-discrimination law,16 fair trading and consumer 

                                                           
7 ‘Brodie’s Law’ is an amendment to the Crimes Act 1958 (VIC) whereby existing stalking provisions were extended to include 

behaviour that involves serious bullying. Serious bullying was made a criminal offence punishable by up to 10 years’ gaol. The 

law was developed in response to the suicide of Brodie Panlock following chronic bullying of the young café worker by her 

colleagues and boss. 
8 Workplace Bullying: We just want it to stop, above n 6, Recommendation 23, 190. 
9 That is, the jurisdiction introduced by inclusion of anti-bullying measures under the Fair Work Act 2009 (Cth). 
10 The pre-national scheme landscape is explored in Easteal and Hampton above n 2; while the most 2016-2017 annual report 

of the agency which oversights the national anti-bullying statute indicates that only about 700 applications are made to the 

tribunal each year: Australian Government, Fair Work Commission Annual Report 2016-2017, x. 
11 Patricia Easteal and Josie Hampton ‘Who is the ‘Good’ Bullying Victim/Corpse’ (2011) 10 (2) Canberra Law Review 63 – 

83, 66-67. In Fraser-Kirk v David Jones Limited [2010] FCA 1060, a (sexual) harassment matter, claims in contract and tort 

(for alleged breach of the duty of care) were made in addition to claims under anti-discrimination and consumer protection law.  
12 See for example, Workers Compensation Act 1951 (ACT); Workers Compensation and Injury Management Act 1981 (WA); 

Accident Compensation Act 1985 (VIC); Workers Compensation and Injury Management Act 1981 (WA); Workers 

Rehabilitation and Compensation Act 1986 (NT); Workers Rehabilitation and Compensation Act 1986 (SA); Worker’s 

Rehabilitation and Compensation Act 1988 (TAS); Safety, Rehabilitation and Compensation Act 1988 (Cth); Workplace Injury 

Management and Workers Compensation Act 1998 (NSW); Workers Compensation and Rehabilitation Act 2003 (QLD). 
13 See for example, Occupational Health and Safety Act 1984 (WA); Occupational Health and Safety Act 2004 (VIC); Work 

Health and Safety Act 2011 (ACT); Work Health and Safety Act 2011 (NSW); Work Health and Safety Act 2011 (QLD); Work 

Health and Safety Act 2011 (Cth); Work Health and Safety Act 2011 (TAS); Work Health and Safety Act 2012 (SA); Work 

Health and Safety Act (National Uniform Legislation) Act (NT). 
14 See for example, Industrial Relations Act 1979 (WA); Industrial Relations Act 1996 (NSW); Fair Work Act 2009 (Cth). 
15 Particularly where the bullying includes wounding, assault, harassment or stalking. See for example, section 750 of the 

Criminal Code 2002 (ACT) and sections 19-36 of the Crimes Act 1900 (ACT). In 2011 the Crimes Act 1958 (VIC) which was 

amended by the Crimes Amendment (Bullying) Act 2011 (VIC) in 2011 to expand the definition of ‘stalking’ to include serious 

bullying (the so-called Brodie’s Law). 
16 See for example, Race Discrimination ACT 1975 (Cth); Sex Discrimination Act 1984 (Cth); Disability Discrimination Act 

1992 (Cth); Age Discrimination Act 2004 (Cth); Equal Opportunity Act 1984 (SA); Discrimination Act 1991 (ACT); Anti-

Discrimination Act 1992 (NT); Equal Opportunity Act 1994 (WA); Equal Opportunity Act 1995 (VIC); Anti-Discrimination 

Act 1997 (NSW). 
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protection,17 and administrative law.18 Although those bullied at work have access to a range of 

legal and non-legal avenues (such as representations and private mediation), the chosen path is 

necessarily driven by the unique facts and circumstances of their particular case. Despite the 

available legal remedies though, there is, as highlighted by Easteal and Hampton in 2011, no 

plethora of litigated workplace bully cases across any of these regimes.19 This reality underpins 

this thesis. Is it because people don’t complain in the first place or because their complaints are 

subsequently silenced? And if so how? 

 

ELLING ISSUESDEFINITIONAL AND LAB‘BULLY’ : SETTING THE SCENE 

No single definition: a problem? 

Workplace violence and abuse20 (including what is typically understood in the Australian 

context as workplace bullying and harassment)21 is a significant problem in workplaces22 across 

the world’s stage, with its incidence, severity, and gender prevalence varying across 

jurisdictions.23In response to evidence that workplace bullying is reaching epidemic levels, the 

World Health Organization (WHO) declared the phenomenon to be a serious public health 

threat.24 But what is this phenomenon? What are we talking about and how do we define it? 

Pate and Beaumont observe that ‘bullying and harassment is a perceptual construct [which] is 

in the ‘eye of the beholder’ ….what is considered bullying behaviour to one person may not be 

                                                           
17 See for example, the Trade Practices Act 1974 (Cth) and the Fair Trading Act 1987 (NSW) which were used in the (sexual) 

harassment case of Fraser-Kirk v David Jones Limited [2010] FCA 1060. 
18 See for example, Angela T. Ragusa and Philip Groves ‘Stigmatisation and the Social Construction of Bullying in Australian 

Administrative Law: You Can’t Make an Omelette without Cracking an Egg’ (2015) 38(4) University of New South Wales Law 

Journal 1507-1528. 
19 Easteal and Hampton, above n 11. 
20 In this thesis, the umbrella term ‘workplace violence’ is used interchangeably and synonymously with the terms ‘workplace 

abuse’, ‘workplace bullying and harassment’, and ‘bullying’ to encompass behaviours which include, but are not limited to 

physical, psychological, economic and emotional violence and coercive control carried out in connection or association with 

work and the workplace. 
21 Although, Senior Deputy President Lacy expressed the view in Bruce Hill v Minister for Local Government, Territories and 

Roads [2004] AIRC 394; (26 April 2004) at [77] that while the terms are generally used conjunctively the two behaviours differ 

in nature though, much has changed since that decision. 
22 In this thesis, ‘workplace’ has generally has the meaning defined in section 8 of the Work Health and Safety Act 2011 (Cth): 

‘A workplace is a place where work is carried out for a business or undertaking and includes any place where a worker goes, 

or is likely to be, while at work’. ‘Place’ includes a vehicle, vessel, aircraft or other mobile structure; and any waters and any 

installation on land, on the bed of any waters or floating on any waters. 
23 Duncan Chappell and Vittorio Di Martino, Violence at Work (International Labour Office, 3rd ed. 2006) 292-293. Estimates 

of prevalence vary extensively both between and within countries, from 2-5% in Scandinavian countries to 55% in Turkey: 

Morten Birkeland Nielsen, Anders Skogstad, Stig Berge Matthiesen, Lars Glasø, Merethe Schanke Aasland, Guy Notelaers 

and Ståle Einarsen ‘Prevalence of workplace bullying in Norway: Comparisons across time and estimation methods’ (2009) 18 

(1) European Journal of Work and Organizational Psychology, 81, 82; Claire Mayhew, Paul McCarthy, Duncan Chappell, 

Michael Quinlan, Michelle Barker, and Michael Sheehan ‘Measuring the Extent of Impact From Occupational Violence and 

Bullying on Traumatised Workers’(2004) 16(3) Responsibilities and Rights Journal 117, 117-134. 
24 Heather K. Spence Laschinger and Amanda Nosko ‘Exposure to workplace bullying and post-traumatic stress disorder 

symptomology: the role of protective psychological resources’ (2015) 23 Journal of Nursing Management 252, 253. 
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to another’.25 The myriad difficulties associated with ‘perceptions’ about this issue and 

associated legal, definitional and potential silencing issues will be considered in Chapter Five, 

‘What’s in a Name? The Language of Workplace Bullying’. Suffice to signal here that the lack 

of an agreed national, international or legal definition of workplace ‘bullying’ or workplace 

‘violence’26 - the lack of any ‘absolute, cross-cutting, universal definitions for all terms relating 

to occupational violence, in all languages’27  - is just one of the reasons why it is difficult to 

fully comprehend the nature, extent, impact and cost of this phenomenon.   

 

A broad spectrum of conduct: a definitional problem?  

The interpretation and imputed meanings of lower-level forms of aggression in particular can 

vary between individuals and may depend on subtle variations in perpetrator behaviours, the 

(perceived) degree of threat to personal self-esteem or livelihood, and acculturation to accepted 

or ‘normalised’ behaviours at different workplaces.28 Consequently, a diversity of 

understandings, definitions, and experiences make up the gamut of occupational violence and 

bullying.29 Indeed, since the many possible manifestations (and definitions) of workplace 

violence, including fatal and non-fatal physical aggression, bullying, mobbing, harassment, and 

sexual violence, can be understood as part of a continuum of violence, the concept should be 

construed broadly.30 As Berlingieri contends, not only is there a need for an expanded definition 

of workplace violence that includes ‘bullying’ but mapping all the relevant and associated 

behaviours along a continuum, holds significant promise for deeper, long-term change.31 This, 

in tandem with an improved consistency in measuring the phenomenon - for example by using 

(uniform) behavioural checklists, definitions and meanings, together with self-labelling and 

independent observer approaches - may address the situation where benign and possibly quite 

appropriate workplace disciplinary behaviours (often described as ‘reasonable management 

                                                           
25 Judy Pate and Phillip Beaumont ‘Bullying and harassment: a case of success?’(2010) 32 (2) Employee Relations 171,172. 
26 In 2003, the U.S. Department of Justice defined ‘workplace violence’ as ‘any form of conduct that intentionally creates 

anxiety, fear and a climate of distrust in the workplace. …. [and includes incidents of] homicide, rape, assaults, domestic 

violence, stalking, threats, harassment [including sexual harassment], physical/emotional abuse, bullying, kidnapping, 

extortion, theft/robbery, and terrorist activity….. Under the auspices of this definition, psychological trauma due to threats, 

obscene phone calls, verbal abuse, an intimidating presence, and harassment of any kind are considered workplace violence….’: 

Judy L. Jacobs and Chaunda L. Scott, ‘Hate Crimes as One Aspect of Workplace Violence: Recommendations for HRD’ (2011) 

13(1) Advances in Developing Human Resources 85, 88. 
27 Katherine Lippel, ‘Addressing Occupational Violence: An overview of conceptual and policy considerations viewed through 

a gender lens’ (Working Paper No. 5, International Labour Office, 2016) 7. 
28 Mayhew et al, above n 23, 117. 
29 Ibid. 
30 Lippel, above n 27, 8; Omari, Maryam and Megan Paull, ‘Shut up and bill’: workplace bullying challenges for the legal 

profession’ (2013) 20(2) International Journal of the Legal Profession 141, 146. 
31 Adriana Berlingieri, ‘Workplace bullying: exploring an emerging framework’ (2015) 29(2) Work, employment and society 

342, 343 and 346. 
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action’) can be ‘misinterpreted’ as bullying and harassment, while other problematic behaviours 

remain ‘subterranean’ or ‘fly under the radar’.32 

 

Australia’s ‘national’ definition: a problem? 

In Australia, the definition of ‘bullying’ introduced by the FW Act33 in early 2014 is problematic 

for reasons that include its requirement for repeated unreasonable conduct that create a risk to 

health and safety. The definition discounts single acts of ‘bullying’ even though they can also 

create a risk to health and safety and cause catastrophic harm. This aspect of the definition was 

challenged by the Law Society of New South Wales which called for a definition that included 

an ‘aggravated single incident’ and also by Omari who suggested that a single traumatic 

incident can be ‘re-lived’ by its victim as occurs with other trauma.34 There was a reluctance to 

extend the definition to include single incidents even though they have the potential to escalate 

and should not be ignored by employers. This was because doing so may have placed an 

unreasonable responsibility on employers and if the bullying was a physical assault, it may be 

captured by the criminal laws of each state and territory.35  

 

There is however also a disparity in that sexual harassment – which may also be a form of 

bullying – does not require repetition in order to be considered sexual harassment; once is 

enough.36 Workplace bullying, to be caught by the anti-bullying jurisdiction, must also occur 

while the worker is at work in a constitutionally-covered business, and must not be capable of 

being characterised as reasonable management action carried out in a reasonable manner. The 

definition is legally complex and is arguably inaccessible to the average worker.37  

By comparison, non-legal definitions, such as those of Sandvik et al and the Australian Human 

Rights Commission (AHRC) may be more user-friendly [emphasis added]: 

                                                           
32 See for example Annabelle M. Neall and Michelle R. Tuckey, ‘A methodological review of research on the antecedents and 

consequences of workplace harassment’ (2014) 87 Journal of Occupational and Organizational Psychology 225, 238; and 

National Tertiary Education Union Branch, Submission No 12 to House of Representatives Standing Committee on Education 

and Employment, Inquiry into Workplace Bullying, 7.  
33 Section 789FD of the Fair Work Act 2009 (Cth). 
34 Workplace Bullying: We just want it to stop, above n 6, 17. The author has also observed single incidents of workplace 

bullying to have such devastating effects that the target has been unable to return to work for years, if at all. 
35 Ibid. 
36 Victorian Equal Opportunity and Human Rights commission, Sexual harassment in the workplace 

<https://www.humanrightscommission.vic.gov.au/the-workplace/sexual-harassment-at-work>.  
37 Note though, that the jurisdiction does not require legal representation and permission for such representation is generally 

required: see section 596 of the Fair Work Act 2009 (Cth). 

https://www.humanrightscommission.vic.gov.au/the-workplace/sexual-harassment-at-work
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 [...] repeated and persistent negative actions towards one or more individual(s), which 

involves a perceive power imbalance and create a hostile environment.38  

 

According to the AHRC, bullying occurs when people repeatedly and intentionally use words 

or actions against someone or a group of people causing distress to those individuals and risking 

their wellbeing. These actions are usually done by people who have more influence or power, 

or who want to make someone else feel less powerful or helpless. Bullying is not the same as 

‘conflict’ between people (like having a fight) or disliking someone, even though people might 

bully each other because of conflict or dislike.39 

 

As ‘a severe and pervasive problem which violates victims’ human rights [workplace bullying] 

is often described as a form of psychological violence which can mentally injure or isolate a 

person in the workplace’40  

 

As highlighted above, concerns about the various definitions, their potential to silence, and their 

possible association with the claimed incidence/prevalence of bullying will be examined in 

Chapter Five and elsewhere in the thesis, with particular attention to the problem of ‘single-act’ 

bullying. 

 

Definitional problems: who are the real perpetrators? 

While the definitional issues surrounding ‘bullying’ as outlined above are central, another 

significant and related issue is that a dominant focus in bullying research has seen a 

concentration on individual acts, consequences and actors - that is, our gaze has specifically 

focused on targets, bystanders, and perpetrators.41 This focus is understandable given that, at 

least initially, workplace bullying was studied primarily from the perspective of industrial and 

                                                           
38 Pamela Lutgen-Sandvik, Sarah J. Tracy, S. and Jess Alberts, ‘Burned by bullying in the American workplace: prevalence, 

perception, degree and impact’ (2007) 44 (6) Journal of Management Studies 837, 838. 
39 Australian Human Rights Commission, What is bullying? Violence, Harassment and Bullying Fact Sheet (2011) 

https://www.humanrights.gov.au/what-bullying-violence-harassment-and-bullying-fact-sheet at 29 October 2018. 
40 Anne O’Rourke and Sarah Kathryn Antioch ‘Workplace bullying laws in Australia: Placebo or panacea?’ (2016) 45(1) 

Common Law Review 3, 4. 
41 Berlingieri, above n 31, 342; with much of the focus being on ‘targets’: Charlotte Rayner ‘From research to implementation: 

finding leverage for prevention", (1999) 20(1/2) International Journal of Manpower 28, 33. 

https://www.humanrights.gov.au/what-bullying-violence-harassment-and-bullying-fact-sheet
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organisational psychologists.42 Consequently, questions like ‘who does what to whom; when, 

where, why; and with what kinds of consequences’43 were fundamental. As explored in Chapter 

Five, while bullying research has now diverged across many fields including law, sociology, 

communications theory, industrial relations, and medicine,44 the traditional (psychological) 

approach, particularly throughout the 1990s, continues to be influential in framing bullying as 

an individual interpersonal or ‘relational’ issue.45 In other words, bullying has typically been 

seen, and continues to be seen, as an ‘individualised’ phenomenon rather than one in which 

organisations and systems of work are significant and where necessarily, power cannot be 

separated from social dimensions either within or outside the workplace.46  

 

EMIC?G THE SCENE: AN EPIDSETTIN 

If, as some have suggested, workplaces were historically viewed as ‘relatively benign, violence-

free’47 spaces, this is no longer (if it ever truly was) the case. As will be further explored below, 

the incidence and severity of some types of workplace violence, from ‘mobbing’ to murder 

appears to be escalating in many jurisdictions including Australia.48 The phenomenon threatens 

an increasing number of workers across the globe, and although it is difficult to pinpoint exact 

prevalence rates, some studies indicate that up to 12 per cent of workers may experience 

bullying at any one time, 49 while others that suggest between 20 and 65 per cent of workers 

have experienced bullying and harassment.50 An overlap between ‘domestic’ (or ‘family’) 

                                                           
42 Stale Einarsen, Helge Hoel, Dieter Zapf, and Cary L. Cooper, ‘The concept of bullying and harassment at work: the European 

tradition’ in Stale Einarsen, Helge Hoel, Dieter Zapf, and Cary L. Cooper (eds) Bullying and Harassment in the Workplace: 

Developments in Theory, Research, and Practice, (CRC Press, 2nd ed, 2011) 3, 9; David Beale and Helge Hoel, ‘Workplace 

bullying, industrial relations and the challenge for management in Britain and Sweden’ (2010) 16(2) European Journal of 

Industrial Relations 101, 101-102. 
43 Einarsen et al above 42.  
44 Ibid. 
45 Ibid. 
46 Berlingieri, above n 31. Interest in social relationships at work though dates to Elton Mayo’s work in the 1920s-1930s: 

Mogens Agervold ‘Bullying at work: A discussion of definitions and prevalence, based on an empirical study’ (2007) 48 

Scandinavian Journal of Psychology 161, 161. 
47 Chappell and Di Martino, above n 23, 11, 291. 
48 Ibid, 16-17, 21.  Elliott and Jarrett claim a huge upsurge in workplace murders committed by current and former employees, 

particularly against managers:  Robert H Elliott and Deborah T Jarrett, ‘Violence in the workplace: the role of human resource 

management’ (1994) 23(2) Public Personnel Management 287, 287. Peterson notes that by June 2016, there had been 1000 

mass killings (defined as four or more people shot in a single incident, excluding the shooter) in the US in 1260 days: Jordan 

B. Peterson, 12 Rules for Life: An Antidote to Chaos (Allen Lane 2018), 150. 
49 Neall and Tuckey, above n 32, 225-226. 
50 Judy Pate and Phillip Beaumont ‘Bullying and harassment: a case of success?’(2010) 32 (2) Employee Relations 171,171. 
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violence and workplace violence is also becoming apparent.51 As highlighted in the third edition 

of Violence at Work by the International Labour Office (ILO): 

Data and vignettes from particular events of workplace violence occurring in 

different countries around the globe suggest that this issue truly transcends the 

boundaries of particular countries, industry sectors and occupational groups. No 

country, work setting or occupation can claim realistically to be entirely free of any 

form of workplace violence although some countries, like some workplaces and 

occupations, are undoubtedly at higher risk than others. 52 

 

The apparent rise in the incidence of workplace violence as suggested by Chappell et al, may 

reflect a growing prevalence in Australia and internationally, or it may simply reflect an 

increased awareness and reporting of the problem.53 As noted by Lippel in 2016 though, in most 

other countries the reported incidents of workplace violence are likely to be just the tip of the 

iceberg.54 It may also be that the wide variation in reported prevalence is primarily due to the 

use of different categories and operationalisations of the bully concept,55 as alluded to above 

and as further addressed in Chapter Five. Acts of workplace violence do not occur in a vacuum56 

– that is, they are not usually context-free.  

 

Increasing workplace violence could also be in part, a correlation of other things such as 

growing economic uncertainty, the impact of the ‘baby boomer’ generation, multiculturalism 

in the workplace, drug and substance abuse, 57 and growing job insecurity58 (consequent to things 

like the increased ‘casualization’ of the workforce59 and decreasing hours of work due to things 

like technological change). Such changes to ‘work’ are often accompanied by an escalation in 

                                                           
51 Chappell and Di Martino, above n 23, 11, 292; Dianne R. Layden, ‘Violence, The Emotionally Enraged Employee, and the 

Workplace’, 35-61, 38 in Renée R. Curry and Terry L. Allison (eds), States of Rage: On Cultural Emotion and Social Change 

(NYU Press,1996). Spouses and other family members of employees may become perpetrators of workplace violence: Robert 

H Elliott and Deborah T Jarrett, ‘Violence in the workplace: the role of human resource management’ (1994) 23(2) Public 

Personnel Management 287, 290. 
52 Chappell and Di Martino, above n 23, 15. 
53 Though some suggest that it may not be a growing problem in terms of frequency of occurrence but rather that a change in 

focus from a collective to an individual personal perspective has emphasised the negative consequences for individuals: 

Agervold above n 46,161. 
54 Lippel, above n 27, 29. 
55 Agervold above n 46, 161. 
56 Robert H Elliott and Deborah T Jarrett, ‘Violence in the workplace: the role of human resource management’ (1994) 23(2) 

Public Personnel Management 287, 289-290. 

57 Ibid, 289. 
58 Vittorio Di Martino, Helge Hoel and Cary L. Cooper, Preventing violence and harassment in the workplace (Office for 

Official Publications of the European Communities, 2003) 15. 
59 For example, in the Australian Government’s ‘State of the Service Report 2015-2016’ which examines the federal public 

service, it is reported that the total number of fixed-term employees in 2015-16 was 17,923 or 11.5 per cent of the service, up 

13.9% from June 2015 (State of the Service Report 2015-2016, 7 and 9). 
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occurrence of workplace violence, including bullying, harassment and victimisation.60 This is 

perhaps unsurprising given the close links between a person’s identity and their work.  Further, 

other types of workplace change such as downsizing, on-going restructuring, workplace reform, 

and work intensification (where more is to be done in less time) may also lead to increasingly 

fragmented and chaotic workplaces.61 In turn, financial and other organisational and political 

reform pressures may intensify job insecurity leading to scapegoating and blame within 

organisations.62 Organisational change, negative leadership styles, lack of appropriate work 

systems, poor workplace relationships, and workforce characteristics are all recognised and 

interrelated risk factors for workplace bullying.63 Uncertainty and continuous change within 

organisations may influence the degree of ‘upwards bullying’.64 

 

Cultural and gender differences and societal change may also influence claimed prevalence 

rates,65 as can differences between ‘lay’ and operational definitions of harassment.66 Some 

suggest for example, that where there are relatively small differences in power and status 

between individuals occupying both formal and informal positions at work, and where a 

nation’s culture is more feminine (and less aggressive and dominating) there may be less 

bullying.67That is not to say of course, that there is no ‘horizontal’68 (or lateral) violence 69 

between peers or colleagues,70 or ‘upwards’ bullying by subordinates of those who occupy more 

senior positions within the organisation (for example, the bullying of managers by their own 

staff).71As Neall and Tuckey observed, from a theoretical standpoint, different pathways to 

                                                           
60 Chappell and Di Martino, above n 23, 17.  
61 Marie Hutchinson and Debra Jackson, ‘The construction and legitimation of workplace bullying in the public sector: insight 

into power dynamics and organisational failures in health and social care’ (2015) 22(1) Nursing Inquiry 13, 14; Omari, Maryam 

and Megan Paull, ‘Shut up and bill’: workplace bullying challenges for the legal profession’ (2013) 20(2) International Journal 

of the Legal Profession 141, 145. 
62 Ibid. 
63 Work Health and Safety (Preventing and Responding to Bullying) Code of Practice 2012 (No 1) (ACT), 7. 
64 Sara Branch, Sheryl Ramsay and Michelle Barker, ‘Managers in the firing line: Contributing factors to workplace bullying 

by staff: an interview study’ (2007) 13(03) Journal of Management & Organization 264, 273. 
65 Nielsen et al, above n 23, 956. 
66 Neall and Tuckey, above n 32, 238. 
67 Nielsen et al, above n 23, 95-96. 
68 Blanton, Lybecker and Spring (1998) define horizontal violence as injurious behaviour toward another worker of equal status 

within the organisational hierarchy: Christina Purpora, Mary A. Blegen, and Nancy A. Stotts ‘Horizontal Violence Among 

Hospital Staff Nurses Related to Oppressed Self or Oppressed Group (2012) 28(5) Journal of Professional Nursing 306, 306. 
69 See for example Vicki D Lachman, ‘Ethical Issues in the Disruptive Behaviors of Incivility, Bullying, and Horizontal/Lateral 

Violence’ (2014) 23(1) MedSurg Nursing 56, 59, where she cites 2011 research by Wilson et al in which 85 per cent of nurses 

in the study, most of whom had at least a bachelor’s degree, reported experiencing horizontal/lateral violence. See also Purpora 

et al, above n 68, 306 where the incidence of reported horizontal violence in hospitals varies between 16.6 per cent and 75 per 

cent. 
70 In Sweden the debate has focused mainly on bullying between colleagues as compared to British research which finds top-

down bullying is more significant: David Beale and Helge Hoel, ‘Workplace bullying, industrial relations and the challenge 

for management in Britain and Sweden’ (2010) 16(2) European Journal of Industrial Relations 101, 102, 106. 
71 Branch et al, above n 43. 
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harassment may exist via both the formal and informal organisational power structures that co-

workers and subordinates may access.72 Bullying is reportedly more prevalent in hierarchical 

cultures which endorse masculine values and more authoritative management styles.73 

 

If workplace bullying is not occurring more often, is it the case that there just seems to be more 

bullying because there is an increased reporting of such abuse? Or has there perhaps been a 

change in how the incidence or prevalence of bullying is measured and in research design?74 If 

there is greater reporting, does it reflect things like mounting community awareness and 

condemnation of workplace bullying or perhaps growing moral outrage, a desire for revenge, 

or a quest for justice on the part of targets and others, such as bystanders?75 Like family and 

domestic violence, workplace violence has largely been (and largely still is) a hidden issue 

which disproportionately affects socially and economically deprived groups across all societies, 

in particular women and young people;76 though it is becoming an increasingly recognised 

problem. Most (though not all) studies of age, harassment and bullying suggest that youth is 

associated with higher risks of exposure, and that younger employees generally experience 

more harassment than older workers.77 This finding is complicated though by the fact that 

prevalence data differ according to whether it is collected based on self-reporting or by 

behavioural experience, with self-labelling (without a definition of bullying) yielding the 

highest prevalence estimates with overall rates of 18 per cent.78  

 

Workplace violence may be observed across all genders and all types of industries, 

organisations and workplaces – both in the public and private sectors. Public sector institutions 

                                                           
72 Neall and Tuckey, above n 32, 238. 
73 Michelle R. Tuckey, Maureen F. Dollard, Patrick J. Hosking and Anthony H. Winefield, ‘Workplace Bullying: The Role of 

Psychosocial Work Environment Factors’, (2009) 16(3) International Journal of Stress Management 215, 219. 
74 For example, use of different definitions, measurement of different aspects of the phenomenon, the use of a range of 

operationalization and measurement methods, variation in reporting periods, use of unrepresentative samples, sampling 

techniques, and methodological artefacts: Nielsen et al, above n 23, 82-84; Morten Birkeland Nielsen, Stig Berge Matthiesen 

and Stale Einarsen, ‘The impact of methodological moderators on prevalence rates of workplace bullying. A meta-analysis’ 

(2010) 83 Journal of Occupational and Organizational Psychology 955, 956 and 970-971. 
75 Chappell and Di Martino, above n 23, 17; Sandra L. Bloom, ‘Commentary: Reflections on the Desire for Revenge’ (2001) 

2(4) Journal of Emotional Abuse 61, 62. 
76 Chappell and Di Martino, above n 23, 17; Martino, Hoel and Cooper, above n 37, 15. 
77 Duncan Lewis, Sabir Giga, and Helge Hoel ‘Discrimination and Bullying’ in Stale Einarsen, Helge Hoel, Dieter Zapf, and 

Cary L. Cooper (eds) Bullying and Harassment in the Workplace: Developments in Theory, Research, and Practice, (CRC 

Press, 2nd ed, 2011) 267, 273; see also Martino, Hoel and Cooper, above n 37, 14-15, 37. 
78 Morten Birkeland Nielsen, Stig Berge Matthiesen and Stale Einarsen, ‘The impact of methodological moderators on 

prevalence rates of workplace bullying. A meta-analysis’ (2010) 83 Journal of Occupational and Organizational Psychology 

955, 967. 
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in particular, may be high-risk settings for workplace bullying with the areas of highest risk 

including teaching, policing, and healthcare.79 Indeed, pervasive bullying is a factor in 

organisational and standard of care failures in public sector health agencies.80 

 

EPORTINGSETTING THE SCENE: R 

Prevalence and Possible Under-reporting 

Chapter Three explores how the incidence of workplace bullying in Australia currently needs 

to be extrapolated from various sources including government agencies, annual reports, courts 

and tribunals, and private sources. Whether one accepts Safe Work Australia’s conservative 

estimates of 6.8 per cent81or Omari’s higher figure of 22-33 per cent,82 there is a disparity 

between the asserted prevalence of workplace bullying and reported, let alone, prosecuted 

cases. Research suggests that reporting is low. For example, one survey revealed that 74 per 

cent of sexual harassment cases went unreported, often because workers feared the impact it 

would have on their employment.83 A US survey of clinicians in 2003 found that 40 per cent of 

clinicians have ‘kept quiet or remained passive during patient care events rather than question 

a known intimidator’.84 Mayhew’s work suggests that only a small number of bully incidents 

are likely to be formally reported and, because of this, official records are unlikely to provide a 

clear reflection of the actual incidence of workplace bullying and harassment.85Under-reporting 

by bullying targets is likely to occur for a range of reasons as discussed in Chapters Six and 

Seven. Rayner, for example, noted that the ‘currently bullied’ took less action than the ‘non-

bullied’ intended to take in the event of being bullied.86 She also observed, reflecting on the 

1997 UNISON study, being ‘too scared to report’, was, in the opinion of the surveyed workers, 

one of the top causes of bullying.87 Purpora et al noted that the internalized beliefs and feelings 

                                                           
79 Hutchinson and Jackson, above n 59, 13. 
80 Ibid 13-14. 
81 Thomson Reuters Workplace Insights, ‘Australia ‘has worst bullying rates’ Occupational Health News (5 February 2013) 

Thompson Reuters <http://sites.thomsonreuters.com.au/workplace/2013/02/28/australia-has-worst-bullying-rates/>. 

Significantly, those workers surveyed were given a specific, concise definition of bullying. 
82 Workplace Bullying: We just want it to stop, above n 6, 9. As Omari and Paull content, Australian research of bullying is 

fragmented: Maryam Omari and Megan Paull (eds), Workplace abuse, incivility and bullying: methodological and cultural 

perspectives 192. 
83 Claire Mayhew, ‘Young workers at risk: overlaps between initiation rites, pranks, bullying, sexual harassment and 

occupational violence’ (August 2007) 23 (4) Journal of Occupational Health and Safety Australia and New Zealand 334. 
84 Vicki D Lachman, ‘Ethical Issues in the Disruptive Behaviors of Incivility, Bullying, and Horizontal/Lateral Violence’ 

(2014) 23(1) MedSurg Nursing 56, 55. 
85 Mayhew, above n 83, 334. 
86 Charlotte Rayner ‘From research to implementation: finding leverage for prevention", (1999) 20(1/2) International Journal 

of Manpower 28, 32. 
87 Ibid. 

http://sites.thomsonreuters.com.au/workplace/2013/02/28/australia-has-worst-bullying-rates/
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of (nurse) workers prevented them from making their opinions known and that these beliefs 

were associated with, and predict horizontal violence. 88 Although the Drake survey reported 

that 50 per cent of targets sought some form of assistance in respect of the bullying,89 it needs 

to be said that seeking ‘assistance’ does not equate to ‘reporting’ bullying to a person or agency 

in a position to do something about it. 

 

Cover-ups and Minimising? 

Organisational participants sometimes inadvertently or intentionally cover-up or minimise  

the inappropriate workplace behaviour of their colleagues, including because of an inability to 

‘see the inappropriateness of their behaviours’.90 Victims of bullying may also dismiss or excuse 

bullying behaviour, including for fear of unsympathetic reactions, or being labelled as ‘weak’ 

or ‘socially undesirable’.91 Such phenomena can result in an under- reporting of bullying or 

other problematic behaviours.92 Consequently, both organisations and individuals can be denied 

the potential lessons and growth they could gain from handling workplace bullying well.93 It 

can also cause bullying to go underground, becoming invisible and, therefore, more pervasive 

and damaging. In some cases, organisations with a so-called ‘zero tolerance’ bullying policy 

may have very little reported bullying, leading the managers of those organisations to 

(erroneously) conclude that little or no bullying is occurring in their business, when it may be 

rampant.94  

 

Possible Rationales for Not Reporting  

Caponecchia and Wyatt argue that cultural values and practices may prevent targets from 

reporting bullying (because reporting is seen as a ‘weakness’), create an expectation that they 

                                                           
88 Purpora et al, above n 68, 312. 
89 Drake International survey, ‘Thought leadership in HR: Workplace bullying still rife in Australian companies’, (2009) Drake 

International, http://www.drakeintl.com/au/pdf/workplace-bullying-in-australian-companies.aspx. 
90 See for example, Blake E. Ashforth and Vikas Anand, ‘The Normalization of Corruption in Organizations’ (2003) 25 

Research in Organizational Behaviour 1, 2-4; Dennis J. Mober, ‘Ethics Blind Spots in Organizations: How Systematic Errors 

in Person Perception Undermine Moral Agency’ (2000 27(3) Organization Studies 413, 420. 
91 Matthew T. Theriot, Catherine N. Dulmus, Karen M. Sowers, and Toni K. Jonson ‘Factors relating to self-identification 

among bullying victims’ (2005) 27 Children and Youth Services Review 979, 981. 
92 Ibid, 990-991. 
93 Helge Hoel, Kate Sparks and Cary L. Cooper ‘The Cost of Violence/Stress at Work and the Benefits of a Violence/Stress-

Free Working Environment’ (Report Commissioned by the International Labour Organization (ILO) Geneva, 2001) 5, 55-56 
94 Nero Baldini, ‘Zero Tolerance to Bullying –Traps for the Unwary’ (Paper presented at the 10th International Conference on 

Workplace Bullying and Harassment:  In pursuit of healthy and sustainable work for all, Auckland, New Zealand, 19-22 April 

2016). 

http://www.drakeintl.com/au/pdf/workplace-bullying-in-australian-companies.aspx
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will endure it, or make it acceptable for ‘management’ to ignore reports.95 There is also evidence 

that young workers in particular, tend not to report workplace bullying and harassment, that the 

formal reporting of bullying behaviours was the reaction least used by targets, and that the most 

common response to bullying was to avoid/ignore the offender.96  Building and construction 

apprentices, for example, who are at high risk exposure to bullying, are unlikely to formally 

report it.97 Djurkovic et al found that targets of bullying were more likely to employ avoidance 

behaviours (such as ignoring the perpetrator) rather than being assertive (for example, 

confronting the perpetrator) or seeking formal help (including by reporting the perpetrator to 

the union) when exposed to bullying.98 

As further discussed in Chapters Six and Eight, targets of workplace abuse may not report 

because of a wide range of variables, including individual/psychological factors, 

organisational/institutional factors, and social/legal factors. For example, economic 

considerations such as a fear of job loss or the financial impact of leaving the employer may 

play a part, as may fear that the bullying may escalate. 99 Ignorance about how or who to report 

the behaviour to, the identity (and status) of the perpetrator, as well as not wanting to appear 

‘weak’ may also play a role in non-reporting.100 Inexperience about what is ‘normal’ workplace 

behaviour and what is not, may also play a role in silencing.101 The available legal remedies and 

other resolution strategies as discussed in Chapter Nine (including a lack of them or a failure to 

follow them) may also influence whether or not targets elect to speak-up. For example, a quarter 

of National Health Service staff in Scotland who had experienced workplace violence did not 

report it because they thought no action would be taken. A further 18 per cent kept quiet because 

they feared victimisation, while 16 per cent said they worried about what would happen if they 

did report it. 102 Some targets do complain but are subsequently silenced for a range of reasons. 

What about those who do report but who do not end up being ‘heard’? The mismatch between 

the alleged incidence of workplace bullying and harassment and the case law,103 begs the 

                                                           
95 Workplace Bullying: We just want it to stop, above n 6, 107. 
96 Nikola Djurkovic, Darcy McCormack and Gian Casimir, ‘The physical and psychological effects of workplace bullying and 

their relationship to intention to leave: A test of the psychosomatic and disability hypotheses’ (2004) 7(4) International Journal 

of Organization Theory and Behavior 469, 469-497. 
97 Darcy McCormack, Nikola Djurkovic, and Gian Casimir, Workplace bullying: the experiences of building and construction 

apprentices, (2013) 51 Asia Pacific Journal of Human Resources 406, 406–420. 
98 Djurkovic et al, above n 97. 
99 McCormack et al, above n 98, 413. 
100 Ibid, 413-414. 
101 Ibid, 406, 414. 
102 Anonymous, ‘Scottish staff reluctant to report bullies’ (2009) 23(21) Nursing Standard, 6. 
103 Easteal and Hampton searched the Australasian Legal Information Institute database using the terms ‘workplace’ and 

‘bullying’ for the six remedial pathways for bullying – discrimination and equal opportunity, occupational health and safety, 

industrial relation, workers compensation, tort and criminal and found less than 30 cases for all pathways other than workers 
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question of why the claimed high occurrence is not evidenced by litigation.104 Even the 

commencement of Australia’s national anti-bullying legislation on 1 January 2014, did not 

result in the predicted flood of applications by workers seeking anti-bullying orders.105 As 

indicated by Easteal and Hampton106 and Ballard and Easteal (2014)107 (and as outlined in 

Chapters Six and Seven) Australian targets of workplace bullying and harassment have access 

to a variety of legal causes of actions to seek redress of workplace abuse. These were not 

removed by the new anti-bullying jurisdiction. Despite access to a range of legal and non-legal 

avenues (for example, alternative dispute resolution), the chosen path is necessarily driven by 

the unique facts and circumstances of the case in question. Despite the range of legal remedies, 

there is no plethora of litigated cases and it is this disparity which underpins the primary 

questions and aims of this research project. 

 

H AIMS AND QUESTIONSRESEARC 

This thesis argues that workplace bullying in Australian workplaces is often silenced by the 

very organisational and legal processes that are ostensibly used to address it. By exploring how 

silence may compromise both the organisational and legal management of bullying complaints, 

this thesis aims to identify possible solutions to these deficiencies with a view to reducing harm 

while also making an original contribution to the literature. With a particular focus on the 

Federal statutory regimes available to address bullying behaviours in Australia, this thesis 

examines the sorts of phenomena, in particular silence, which contribute to the gap between the 

alleged incidence of workplace bullying and finally determined cases. The role of silencing, 

both in the under-reporting of workplace violence, and its contribution after bullying complaints 

are made, is the central focus of this work. Silencing is a complex process involving individual, 

organisational, and social/legal factors. Any sort of silencing may cause further harm to bully 

targets and others as it represents lost opportunities to prevent new cases of workplace bullying 

in the offending organisation. Silencing may result in a failure to hold the perpetrators (and the 

                                                           
compensation and industrial relations: Patricia Easteal and Josie Hampton ‘Who is the ‘Good’ Bullying Victim/Corpse’ (2011) 

10 (2) Canberra Law Review 63 – 83.  
104 Of course, it is likely that people are pursuing actions and responding to bullying in ways not captured by published 

judgements and I contend that this forms part of the silence of workplace abuse. 
105 The anti-bullying provisions introduced by the Fair Work Act 2009 (Cth) commenced on 1 January 2014. During the first 

reporting quarter from 1 January 2014 to 31 March 2014 there were only 151 applications for an order to stop bullying at work 

(Fair Work Commission ‘Quarterly Report: Anti-Bullying report Jan-Mar 2014’). 
106 Easteal and Hampton, above n 104.  
107 Allison J Ballard and Patricia Easteal, ‘Mapping the Legal Remedy Pathways for Workplace Bullying’ (2014) 39(2) 

Alternative Law Journal 94-98. 
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organisation) to account by driving bullying underground and therefore making the problem 

less visible. It is therefore vital for us to understand the wide-ranging and complex factors that 

may contribute to silencing. 

 

Consequently, wanting to better know and understand this silence - its nature, manifestations, 

and antecedents - and how it intersects with the key stakeholders playing a role in the bully 

problem (in particular, targets, organisations, and legal institutions and processes) was a key 

driver of this research. Accordingly, my research questions are directed towards exploring how 

targets and complaints of bullying are silenced before, during, and after a bullying complaint is 

made, as well as determining whether justice is experienced by the complainant targets.  

 

First, the silencing of individuals is explored by looking at the factors which motivate targets 

to either remain silent or to report bullying. It involves assessing the reasons targets either 

speak-up or remain silent about bullying against motives for voice and silence previously 

identified in the literature. Are these motives and perceptions realistic and representative? It 

also involves identifying, from the literature, some of the personal or psychological 

characteristics which may contribute to silencing or speaking-up about workplace bullying.  

This research addressed the following questions: 

• What factors influence the targets of workplace abuse to speak-up or stay silent about 

complaints of workplace abuse? 

• What factors prevent targets from complaining and/or accessing available legal and other 

pathways?  

 

Then, in relation to organisations, the research explores the intersection of silence and 

organisational strategies (including practices, processes, and policies) designed to prevent and 

manage bullying. It looks at how these strategies work in practice and explores how some 

organisational characteristics, behaviours, culture, and dynamics may be conducive to the 

silence (including the non-reporting) of workplace bullying. Thus, I ask: 

• Do organisations somehow silence complaints of workplace abuse?  
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As the primary focus of this research is on the silencing of workplace bullying, the ways in 

which this is facilitated by the law (including by lawyers and the available remedies), by 

organisations, and by individuals (particularly by the targets of bullying and ‘experts’ involved 

in resolution) are also explored. Additionally, the ways in which the available remedies and 

processes may themselves become sources of silencing and explore what justice ‘looked like’ 

to targets of workplace abuse and whether their experience in seeking redress afforded justice 

are also examined. Did silencing act as a barrier to justice, and if so, how and to what extent? 

• Do the available legal and related processes silence targets? 

• Do alternative dispute resolution processes silence targets and complaints of workplace 

abuse?  

• Do workplace investigation processes silence targets and complaints of workplace abuse?  

  

EARCHIS RESTHE IMPORTANCE OF TH 

This research is important because it explores what remains a significant malady in Australian 

workplaces and investigates how targets and complaints of workplace bullying are silenced. It 

also points to ways to ameliorate the many harms associated with workplace bullying. 

 

As a number of the explanations for the great divide between the incidence of workplace 

bullying and determined court and tribunal may be silence-based, a better understanding of this 

silence will help address the issue of workplace abuse and may lead to safer and more 

productive workplaces.  

 

Complaining about workplace bullying - whether that complaint is made in a legal, medical or 

some other context  - can signal the start of a long, lonely, painful, invidious and silent war of 

attrition between targets and perpetrators and those who support and advocate for them, whether 
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they ‘complain’ informally or in some official capacity.108 The ‘war’ between targets and 

perpetrators (categories which are not mutually exclusive)109 can rage for years and cause 

irreparable harm to the parties involved, with some targets never returning to work.110 Both 

targets and alleged perpetrators reporting severe mental health problems, and those accused 

may be dismissed or forced to resign.111 In worse case scenarios, targets of bullying may take 

their own lives because of the injuries inflicted upon them by perpetrators and by a system that 

should (ideally) protect them and provide some measure of ‘justice.’112 The ‘shell shock’ or 

post-traumatic stress disorder that may be suffered by targets of workplace violence is no less 

real than that suffered by soldiers engaged in physical combat situations.113 Even if targets 

physically survive the ‘war zone’ of workplace bullying, they may be so injured by what has 

happened that they are incapable of ever working again,114 or else require significant 

psychological support and therapy to recover. 115 

 

It is also hoped that by investigating the silence surrounding workplace abuse and its 

relationship with complaint ‘finalisation’,116 a better understanding of the roles of justice and 

fairness (if indeed they have a role) in resolving workplace bullying disputes, may be achieved. 

This desire points to the ancillary aims of my research, which are to determine the impact, if 

any, that silencing has on targets’ perceptions of fairness and ‘justice’, to identify how 

organisations might more justly manage (and ideally prevent) workplace abuse, and finally, to 

understand how workplace abuse might be better addressed by legal institutions and processes. 

 

                                                           
108 Luke Williams, Workplace bullying litigation - a nasty war of attrition, ABC News (online), 27 July 2012 

<http://www.abc.net.au/news/2012-07-27/williams-workplace-bullying/4156378>. 
109 Irena Pilch and Elzbieta Turska, ‘Relationships Between Machiavellianism, Organizational Culture, and Workplace 

Bullying: Emotional Abuse from the Target’s and the Perpetrator’s Perspective’ (2015) 128 Journal of Business Ethics 83, 84. 
110 Williams, above n 109. 
111 Moira F. Jenkins, Dieter Zapf, Helen Winefield and Aspa Sarris, ‘Bullying allegations from the Accused Bully’s 

Perspective’ (2012) 23 British Journal of Management 489, 499. 
112 Williams, above n 109. 
113 Tim Field, Bully Insight: How to predict, resist, challenge and combat workplace bullying, Overcoming the silence and 

denial by which abuse thrives, (Success Unlimited, 1996); Michael Langan, Bullying and Post-Traumatic Stress Disorder 
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115 See for example, Conversations with Richard Fidler, Sarah Kanowski ‘Jordan Peterson's rules for life’ (ABC Radio 14 

March 2018) <http://www.abc.net.au/radio/programs/conversations/conversations-jordan-peterson/9525644> at 12.57-13:36. 
116 Note that the ‘finalisation’ of a complaint of bullying does not necessarily equate to ‘resolution’ of the complaint, (or a final 

decision by a court or tribunal) though it may. 
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STRUCTURE  

The remainder of this thesis is structured into chapters as follows: 

Chapter Two - Approach: Disturbing the Sounds of Silence 

In this chapter, the manner in which the research was undertaken, including approaches taken 

to explore how silence may manifest in respect workplace bullying complaints and resolution 

is described. An explanation is provided for the research methodology, which included 

literature reviews of bullying, voice and silencing literature, an analysis of legal cases, 

particularly those determined under the national anti-bullying regime, a survey of targets of 

who participated in an alternative dispute resolution of their complaint, and a survey of 

workplace investigators involved in investigating allegations of workplace bullying or 

misconduct.  

 

Chapter Three – All about Bullying: Prevalence 

In this chapter, the claimed incidence/prevalence of workplace bullying in Australian 

workplaces is examined. Doing so is important because the thesis is significantly concerned 

with explaining, from the perspectives of voice and silence, the disparity between the alleged 

incidence of bullying and harassment and the (relatively) small number of finally decided 

relevant court and tribunal cases in respect. If the number of decided cases was essentially on 

par with the claimed incidence of bullying, there would be no question to answer. In later 

chapters, the ways in which prevalence data is necessarily influenced by research 

methodologies,117 the sorts of behaviours which may or may not be understood as bullying 

(Chapter Four) and by the bullying and associated concepts are named, defined, and understood 

(Chapter Five) are explored. 

 

Chapter Four – All about Bullying: Conduct and Consequences 

In this chapter, consideration is given to the myriad of workplace behaviours that are typically 

characterised as workplace abuse (and more typically in Australian parlance as workplace 

bullying and harassment). Seeking clarity and consensus around the sorts of actions that may 

                                                           
117 Neall and Tuckey, above n 33, 225-257. 
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amount to workplace bullying and harassment is important but difficult and is influenced by 

factors such as workplace, occupational, and general societal cultures and norms. In addition, 

the many individual, organisational, and societal costs and consequences of workplace bullying 

are considered. 

 

Chapter Five – What’s in a Name? The Language of Workplace Bullying 

Here, the various workplace behaviours that are typically characterised as workplace abuse are 

explored. There is a focus on the difficulties associated with defining workplace bullying, 

including how it is differently defined across jurisdictions – both internationally and 

domestically and also in respect of the different legal regimes applicable to complaints.  The 

ways in which definitional disparities may be problematic in terms of things like determining 

the true incidence of both bullying and the reporting of such behaviour and the role definitions 

may play in silencing workplace abuse is also considered. 

 

Chapter Six – Employee Voice or Silence? Definitions & Causes  

In this literature review chapter, the wide-ranging definitions and understandings of worker 

‘voice’ and ‘silence’ are explored. In addition, the factors that cause workers to rely on one or 

both of these strategies in relation to experiences and complaints of workplace abuse are 

examined. The different choices and decisions workers make when faced with workplace 

violence, including bullying and harassment, whether as targets or bystanders, are examined 

with a view to shedding light on the potential role of silence in the reporting, or not, of 

workplace bullying. 

 

Chapter Seven – Voicing and Silencing: A Theoretical Perspective 

In this second literature review chapter on voice and silence (or silencing), the history of voice 

and silence research from a theoretical perspective is explored. This is undertaken by reviewing 

the different approaches taken by the various academic disciplines that have seen voice and 

silence as being of research interest, resonance and relevance within their own field of academic 

and practitioner interest. 
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Chapter Eight – Navigating the Invisible Line between Voice and Silence  

Chapter Eight, also a literature review chapter, looks at the sorts of factors that deter the 

reporting of workplace abuse, including fear of retaliation and recriminations, economic 

uncertainty, and personal characteristics. In this chapter, the sorts of factors that make people 

more likely to speak-up or shut-up are explored with a view to shedding light on the reasons 

why targets (and others such as bystanders) do or do not complain.  In addition, attention is also 

given to the possible costs (to targets and organisations) of voice and silence in relation to 

workplace abuse.  

 

Chapter Nine – Mapping the Legal Remedies for Workplace Bullying 

In this chapter, the possible causes of action (legal pathways) and other strategies available in 

Australian jurisdictions – the different approaches which may be used to stop, challenge, and/or 

remedy workplace bullying are examined.  

After first briefly considering Australia’s national anti-bullying legislation, the legal and other 

pathways available to redress bullying are explored. Finally, insights into how lawyers have 

been navigating the complex legal landscape of workplace bullying to date and the possible 

impacts of those approaches are considered 

 

Chapter Ten – We just want it to Stop: The First 15 Months  

In Chapter Ten, the Australian anti-bullying jurisdiction which commenced in 2014, is explored 

in greater depth. While there is an emerging scholarship around the Fair Work Commission’s 

relatively new anti-bullying jurisdiction, which covers most, but not all, Australian workers and 

workplaces, the jury is still out on the effectiveness of the regime. Does it really deliver or is it 

merely a ‘Band-Aid’?  This chapter looks at possible explanations for the low uptake of the 

national anti-bullying jurisdiction.  

As people (particularly lawyers) become increasingly comfortable with the anti-bullying 

jurisdiction, the rights it creates and the way it works in practice, more anti-bullying 

applications may be made. However, the first 15 months of the jurisdiction have left some 
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practitioners and commentators underwhelmed and asking if it is a lame duck or an iron fist in 

a velvet glove. 

 

Chapter Eleven – Silenced by Workplace Investigations? 

In Chapter Eleven, the potential role of workplace investigations in silencing workplace 

bullying. The ways in which such investigations (and the commissioning organisations) may 

variously act to silence complaints are contemplated. In addition, consideration is given to the 

potential for compromise of investigations - investigations are not always seen as fair, just, and 

transparent processes by either targets or alleged perpetrators and consequently investigation 

outcomes may be viewed as flawed, including on account of (undue) influence on the 

investigator. In this chapter, recent Australian employment case law commenting on workplace 

investigations is reviewed, including from the perspective of the practitioners who conduct 

them. In drawing together the findings of a survey of investigators and a review of the case law, 

the ways in which organisations and employers manage allegations of misconduct and may 

(unduly) influence investigations, the selection of investigators, and the ‘truth’ of allegations is 

explored. Also considered is the centrality of procedural fairness, and the roles and power of 

witnesses. The possibility for investigations themselves to transform into a form of workplace 

bullying is also canvassed. 

 

Chapter Twelve – (Alternative) Dispute Resolution and Workplace Bullying 

In Chapter Twelve, the role of alternative dispute resolution processes such as mediation and 

conciliation is explored, particularly from the perspective of targets who have participated in 

such processes following a complaint of workplace bullying. The capacity of alternative dispute 

resolution processes to silence targets and complaints of bullying, including through 

confidential settlements, are also considered. 

 

Chapter Thirteen – Discussion: (Out)Rage, Relief & Reconciliation?  

In Chapter Thirteen, the range of factors which have the capacity to silence complaints of 

workplace bullying are discussed. The ways in these factors may contribute to an explanation 
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of the gap between the alleged incidence of workplace bullying, reporting, and finally 

determined court and tribunal cases is explained. In addition, a novel cone of silence model is 

employed to explain the various types of silences involved in complaints (and potential 

complaints) of workplace abuse as well as the disparity with alleged prevalence and finalised 

cases. 

 

Chapter Fourteen – Where to from here? The Way Forward 

In the concluding chapter, ways in which organisations might foster a workplace culture that 

manages complaints in a fair, just, and ethical manner are proposed. Would such a culture have 

a genuine zero tolerance of workplace bullying and harassment? How would it discourage 

spurious and vexatious complaints while encouraging genuine ones? Would (and could) it 

manage complaints and allegations of workplace bullying in a fair, independent and respectful 

way, and prevent retaliation against, and (re) victimisation of legitimate complainants, while 

also protecting the rights of those who are accused, sometimes falsely, of workplace bullying?  

Possible reforms to Australia’s existing statutory regimes and other legal causes of action used 

to combat workplace bullying to provide better outcomes are canvassed. Similarly, ways of 

improving legal and other processes often utilised in the course of resolving complaints, 

including alternative dispute resolution and workplace investigations are also considered. 

 

Summary 

Workplace violence (whether it is called workplace abuse, bullying, ‘bullying and harassment’, 

mobbing, incivility, aggression, or something else) is a source of significant harm to individual 

workers, their friends and families, organisations and society more broadly. Given this, an 

exploration of the roles of silence and silencing, both in facilitating or perhaps allowing the 

escalation of workplace abuse, along with the various harms its causes, is worthy of further 

investigation.
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Chapter Two 
Approach: Disturbing the Sounds of Silence 

People talking without speaking, People hearing without listening – Paul Simon (1963-1964) 

OVERVIEW 

This thesis seeks to explore the many ways in which the complex and diverse phenomenon of 

‘silence’ may impact on workplace abuse, and in particular, how silence (and lack of voice) 

may affect the resolution of complaints of workplace bullying and harassment. It contends that 

the silence of workplace abuse typically first manifests when people are subjected to this form 

of workplace violence but, for whatever reason (including a lack of awareness about what 

constitutes bullying and harassment) do not speak-up or complain about the abuse to someone 

in a position of authority. The first silence, it is argued, may occur simply because the worker 

does not know that the offending behaviour is wrong and can be challenged. It may be though 

that the worker does understand the behaviour for what it is, and yet remain fearful of speaking-

up about it. Silence plays role too when people do voice their concerns about abuse at work. It 

is claimed in this thesis that both pre- and ‘post-disclosure’ silence is fostered by the ways in 

which organisations manage complaints (both within the organisation and externally), including 

through the use of (private) alternative dispute resolution processes (such as mediation and 

conciliation) and workplace investigations. Worker silence is also promoted it is contended, by 

the ways in which lawyers, legal institutions, and associated legal processes, work in practice 

during efforts to resolve bullying and harassment concerns. 

 

As outlined in the first chapter and will be further explored throughout this thesis, the role of 

silencing, both in the under-reporting of workplace violence, and its contribution after 

complaints are made, is a complex process involving individual, organisational, and social/legal 

factors. As the silencing of any abuse may cause further harms to targets and may also result in 

perpetrators (and organisations) not being properly held to account, it is important to understand 

how abuse may be silenced. Acquiring such an understanding requires, at the very least, giving 

both targets and others impacted by bullying, the opportunity to voice their experiences and 

concerns, if any, about both the behaviour and also the ways in which their complaints are 

ostensibly ‘resolved’. Therefore, the research methodology was directed particularly towards 

understanding the gap and relationships between prevalence, reported cases, and reporting, 

including by generating ways to listen to the silence, to hear the voices of the silenced, and to 
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shed light the silence surrounding workplace abuse. A better appreciation of the silence of 

workplace abuse can be gained by examining the published research (particularly in relation to 

bullying, silencing, voice, alternative dispute resolution, and workplace investigations), 

integrating that information with an analysis of the available legal remedies and determined 

cases, and exploring through qualitative studies, how legal, organisational and other processes 

may be experienced as silencing mechanisms – both by targets and those involved in resolving 

bully complaints. 

 

The ways of thinking about and studying any social reality may involve a range of different 

principles underpinned by a number of different research approaches. As will be seen below, 

this thesis was necessarily approached using a diverse range of methodologies primarily 

because the phenomena of voice and silence and of workplace violence itself are extremely 

complex issues. Together they impact as a web of interrelated, non-homogenous,1 and 

multifaceted individual, organisational, social, cultural and legal problems. Workplace abuse 

(like voice and silence) is a phenomenon which is considered by many different academic 

disciplines, all of which bring their unique gaze and perspectives to consideration of the 

problem. As such, this is not a phenomenon which lends itself easily to a single research 

methodology. By way of example, an analysis of the legal causes of action, remedies and 

determined cases of workplace bullying in Australia (as undertaken in Chapters Nine and Ten), 

while helpful and necessary in understanding how the workplace bully problem is addressed by 

our laws and legal institutions, can only form part of the picture. Such analyses typically shed 

little insight into how or why bullying is ‘silenced’, although they may point to the existence of 

silence, and suggest a number of possible ways in which silence may manifest. Consequently, 

the research approach taken in this thesis, as will be further explained below, is an 

interdisciplinary mixed-method approach which uses on-line surveys, case review and analysis, 

and multiple literature reviews in an attempt to unearth the role silence plays in creating the 

disparity between the claimed epidemic of workplace bullying and tribunal and judicially-

determined cases. 

                                                           
1 Judy Pate and Phillip Beaumont ‘Bullying and harassment: a case of success?’ (2010) 32 (2) Employee Relations 171,174. 
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RATIONALE RESEARCH METHODS AND 

A mixed method approach was utilised throughout the data collection phase,2 with a primary 

focus on qualitative methods as these are understood as being suitable for researching sensitive 

(and often gendered) issues such as (sexual) harassment and workplace bullying. For example, 

Kennedy et al,3 Easteal and McOrmond–Plummer,4 Campbell,5 and Jordan6 all used qualitative 

methods when researching sexual assault. Campbell and Venema also used mixed methods 

when researching stakeholder perceptions of medical and criminal justice responses to rape. 7 

As Rayner states, qualitative research may also increase our understanding of the processes and 

factors involved in workplace bullying;8 and should therefore be encouraged. Consequently, the 

research methodology was particularly directed towards generating ways to listen to those 

impacted by workplace abuse as well as (some of) those tasked with resolving bullying 

complaints. This approach offered a good blend of stories and numbers, and a more complete 

(and interesting) understanding of the bully problem and the ways in which is silenced. 

  

Qualitative research approaches are generally concerned with exploring, understanding and 

describing the personal and social experiences of participants and the meanings particular 

phenomena hold for them.9 It has been characterised as a ‘naturalistic approach to the study of 

people, cases, phenomena, social situations and processes in their natural settings in order to 

reveal in descriptive terms the meanings that people attach to their experiences of the world’. 10 

                                                           
2 Jennifer C. Greene and Valerie J Caracelli, (Eds) Advances in Mixed-Method Evaluation: The Challenges and Benefits of 

Integrating Diverse Paradigms (Jossey-Bass 1997); and Gretchen B Rossman and Bruce L Wilson, ‘Numbers and Words 

Revisited: Being Shamelessly Eclectic’ (1994) 28 Quality and Quantity 315-327. 
3 Jessica Kennedy, Patricia Easteal and S. Caroline Taylor, ‘Rape Mythology and the Criminal Justice System: A Pilot Study 

of Sexual Assault Sentencing in Victoria’ (2009) 10 ACSSA Aware 13, 13-22. 
4 Patricia Easteal and Louise McOrmond–Plummer, Real Rape, Real Pain (Hybrid Publishers 2006) 221-234. 
5 Rebecca Campbell, ‘The Community Response to Rape: Victims' Experiences with the Legal, Medical, and Mental Health 

Systems’ (1998) 26(3) American Journal of Community Psychology 355 – 379. 
6 Jan Jordan, ‘What would MacGyver do? The meaning(s) of resistance and survival’ (2005) 11(4) Violence against Women 

531, 531-559. 
7 Campbell above n 5; Rebecca Campbell, ‘What Really Happened? A Validation Study of Rape Survivors’ Help-Seeking 

Experiences with the Legal and Medical Systems’ (2005) 20(1) Violence and Victims 55 – 68; Rachel M. Venema, ‘Police 

officer schema of sexual assault reports: Real rape, ambiguous cases, and false reports’ (2016) 31 Journal of Interpersonal 

Violence 872, 872-899. 
8 Charlotte Rayner ‘From research to implementation: finding leverage for prevention", (1999) 20(1/2) International Journal 

of Manpower 28, 29; Denise Salin, ‘Ways of Explaining Workplace Bullying: A Review of Enabling, Motivating, and 

Precipitating Structures and Processes in the Work Environment’ (2003) 56(10) Human Relations 1213, 1222. 
9 See for example, Kaya Yilmaz, ‘Comparison of Quantitative and Qualitative Research Traditions: epistemological, 

theoretical, and methodological differences’ (2013) 48(2) European Journal of Education 311, 312; Marianne Daher, David 

Carré, Andrea Jaramillo, Himmbler Olivares and Alemka Tomicic, ‘Experience and Meaning in Qualitative Research: A 

Conceptual Review and a Methodological Device Proposal’ (2017) 18 (3) Forum: Qualitative Social Research 1-24. 
10 Yilmaz above n 9 at 312. 
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Such approaches are particularly useful when the issues being investigated are complex (like 

workplace violence, bullying, voice and silence) or under-researched, or where there is a desire 

to understand processes, rather than simply measuring outcomes.11 As understanding processes 

in particular was one of the aims of this research, qualitative methodologies were considered to 

offer a suitable approach to explore workplace bullying and silence from the perspectives of 

both individual target and practitioner stakeholders. 

 

Three core principles: openness,12 foreignness13 and communication14 are central to qualitative 

research. Together these principles lend themselves to the study of phenomena such as 

workplace bullying, voice, and silence by allowing stakeholder behaviour (including target 

behaviour) to be observed from an almost deliberately detached position. Simultaneously, it is 

recognised that the information so generated is necessarily the joint product of both the studied 

and the researcher. As best practice in qualitative research is a ‘movable feast’, it is necessary 

to regularly revisit what makes good qualitative research.15 S shifting views about how to effect 

qualitative excellence highlight its complexity as compared to quantitative excellence, which is 

defined by reasonably static values such as validity, reliability, generalizability and 

objectivity.16 

 

In 2010, Tracy identified eight flexible criteria of qualitative research excellence which may be 

crafted according to the skills and preferences of the researcher (the Tracy criteria). These are: 

worthy topic, rich rigour, sincerity, credibility, resonance, significant contribution, ethics and 

                                                           
11 Jonathon Smith and Fraser Dunworth, ‘Qualitative methodology’ in Jaan Valsiner and Kevin J Connolly (eds), Handbook of 

Developmental Psychology (Sage 2003) 603–622.  
12 By using an inductive-deductive and theory-generating logic, qualitative research aims to systematically reconstruct social 

reality and (further) develop theories and understandings of social phenomena. Theoretical preconceptions by the researchers 

are understood as ‘sensitizing concepts’ that may be helpful in analysis. Openness also implies that research aims to study 

naturalistic behaviour: Carolin Demuth Aalborg and Gunter Mey Hochschule Magdeburg-Stendal ‘Qualitative Research in 

Developmental Psychology – Principles, Procedures, Perspectives’ (2013) 2(64) ISSBD Bulletin, 2. 
13 ‘Foreignness’ prohibits the researcher from equating his or her own concepts with those of the culture, group or person 

studied. If the researcher takes an explicit position of ‘foreignness’ it helps deter researchers from confusing their experiences 

and concepts with participant experiences and concepts: Aalborg and Magdeburg-Stendal, above n 12, 2. 
14 The ‘communication’ principle is based on the assumption that all data is jointly constructed by researcher and participant. 

It requires a much stronger reflection of the role of the researcher and consequently the conditions under which scientific 

knowledge is generated. Rather than being eliminated, the researcher’s influence is systematically included in the analysis. 

Research situations need to be understood not as unit but as sequence of events taking place between those (researchers and 

researched) involved: Aalborg and Magdeburg-Stendal, above n 12, 2. 
15 Sarah J Tracy, Qualitative Quality: Eight ‘Big Tent’ Criteria for Excellent Qualitative Research, (2010) 16(10) Qualitative 

Inquiry 837, 837. 
16 Ibid. 
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meaningful coherence.17 As outlined below, this research was framed in light of these qualities 

so far as possible.  

 

Worthy Topic: The ‘Tracy criteria’ suggest that in order to be ‘worthy’, qualitative research 

must be relevant, timely, significant, and interesting.18 Given Australia’s workplace bullying 

epidemic, exploring how this phenomenon is managed, resolved, and at times ‘silenced’ by 

organisations and legal responses, including by Australia’s national anti-bullying jurisdiction, 

is a topic worthy of research.  This issue is worthy of research because a better understanding 

of workplace abuse and its associated silences may lead to a greater understanding of how to 

deal with these problems more effectively.  

 

Rich rigour: This criterion requires that the research uses sufficient, abundant, appropriate and 

complex theoretical constructs, sample(s), context(s), data and time in the field and data 

collection and analysis processes.19 Qualitative surveys of targets who spoke-up about 

workplace abuse by engaging in a legal cause of action enabled me to explore targets’ 

perceptions of how alternative dispute resolution processes could silence workplace bullying. 

Surveys of people engaged by organisations to conduct workplace investigations into 

allegations of bullying and related misconduct allowed useful insights into how investigations 

may act to silence bullying.   

 

Although, as will be seen below in the section headed ‘Tools’, the target survey sample sizes 

obtained during this research were small, they provided naturalistic and valid information on 

the perceptions and lived experiences of targets who voiced concerns. Similarly, as will also be 

detailed below, the observations of experienced workplace investigators tasked with 

determining whether workplace bullying had or had not occurred, as well as the analysis of 

organisational and legal responses to bullying, provided helpful insights into role of silencing 

such investigations.  

                                                           
17 Ibid, 839. 
18 Ibid, 840. 
19 Ibid. 



 

 28 

 

Sincerity: This criterion requires that the research is characterised by self-reflexivity about the 

researcher’s subjective values, biases and inclinations and well as transparency about methods 

and challenges.20As is clear from the preface to this thesis, I came to this research with a range 

of insights gained from a personal experience of bullying, and also from the perspective of legal 

professional with experience in advising targets, alleged perpetrators, and organisations 

required to address these challenging behaviours. These experiences and my own value system 

have clearly grounded my choice of a research topic, but through the application of professional 

rigour, honesty and supervision, and the use of transparent and diverse methodologies, the goal 

of ‘sincerity’ in research has been achieved. 

 

Credibility: Credibility requires that the research is marked by features such as thick 

description, concrete detail, an explanation of tacit (non-textual) knowledge, showing rather 

than telling, triangulation, crystallization, multivocality, and member reflections.21 It is, in 

essence, about the trustworthiness, plausibility, and dependability of the research findings – 

providing enough detail for readers to enable them to come to their own conclusions about the 

landscape.22 Researchers can access tacit knowledge, which takes significant time in the field, 

not only by taking note of who is talking but also attending to who is not talking and what is 

not said; by looking beneath the surface to explore the issues that are assumed by participants.23 

Ironically, accessing the tacit knowledge associated with the ‘silencing’ of workplace bullying 

– noticing, analysing and attempting to unpack it – was one of the original catalysts for this 

thesis.  

 

Triangulation in qualitative research assumes that if two or more sources or types of data 

support the same conclusion, the research is more credible. Multivocal research includes 

multiple and varied voices, which provide empathic understanding and space for a variety of 

opinions in the qualitative report and analysis.24 Through listening to the distinct voices of 

                                                           
20 Ibid. 
21 Ibid. 
22 Tracy, above n 15, 842. 
23 Ibid, 843. 
24 Ibid, 844. 



 

 29 

targets and investigators, this research has sought not only to triangulate the data but also to be 

multivocal. 

 

Resonance: Resonance requires that the research influences, affects, or moves audiences 

through the medium of aesthetic, evocative writing, naturalistic generalisations and transferable 

findings.25 Transferability (a process performed by the audience) is assisted by gathering direct 

testimony and providing rich descriptions26 (for example, by documenting the voices of the 

bully targets and investigators) which allow the reader to apply the learnings from the research 

to their own situation. Naturalistic generalisations involve generating resonance with the reader 

by providing them with a vicarious experience, allowing them to make interpretive choices 

based on their own intuitive understanding of the scene, rather than being directed in their 

understanding.27 The surveys of bully targets and of the workplace investigators provide first-

hand voices which are rich in experience and should resonate with, and allow transference, to 

the (reading) audience. 

 

Significant contribution: This criterion requires that the research makes a significant 

contribution conceptually/theoretically, practically, morally, methodologically, and 

heuristically.28 Whether or not a significant contribution is made is determined by asking 

questions such as does the work improve practice or generate further research, does it make 

visible what is hidden or inappropriately ignored, and generate a sense of insight and deepened 

understanding?29 By peeling back the overt manifestations of how workplace abuse is managed 

by organisations and the law to reveal that it may at times be silenced, my research has sought 

to make the invisible visible and promote further research into the role of silence in disguising 

different forms of workplace violence.  

 

Heuristically significant work is that which develops curiosity in the reader, helps inspire new 

discoveries, or develops novel concepts that can be further questioned and explored in other 

                                                           
25 Ibid, 840, 845. 
26 Ibid, 845. 
27 Ibid. 
28 Ibid, 840. 
29 Ibid, 845-6. 
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settings. On the other hand, practically significant research asks whether the work helps shed 

light on, or frame contemporary problems by providing a story that may help liberate 

individuals from injustice.30 While both workplace bullying and silencing are age-old problems, 

they have taken on greater significance in recent decades and are very much a contemporary 

problem for employment and workplace relations lawyers and other practitioners, for targets 

and alleged perpetrators, and for organisations. As my research sheds light on this problem and 

will also (hopefully) inspire curiosity and concern in the reader, it can be said to be both 

heuristically and practically significant. 

 

Ethical: Tracy’s ethical criterion canvasses procedural, situational, relational and exiting 

ethics.31 Procedural ethics address things such as approval or authority to conduct the research, 

while situational ethics deal with those possibly subtle, unique and unpredictable moments that 

may arise in the field and addresses questions such as ‘are the research harms outweighed by 

the moral goals?’ or ‘do the ends justify the means?’ 32 Prior to undertaking that part of the 

research which required human ethics approval, specifically the surveys of targets and 

investigators, ethics approval was sought and obtained. This approval addressed the selection, 

recruitment and contact of proposed survey respondents. 33 Relational ethics on the other hand 

involves a researcher’s consideration and reflection of their character, actions and consequences 

on others. It requires a degree of reciprocity in which participants are not merely co-opted with 

the aim of getting a great story – mutual respect, dignity and connectedness between the 

researcher and the researched are also important.34 As will be discussed below, although remote 

research tools such as SurveyMonkey, were used, this research followed a ‘relational’ ethical 

approach in that throughout the study, ongoing professional or personal relationships with some 

participants, particularly the targets of workplace abuse, were developed. This occurred 

organically because a number of the surveyed targets (former clients) were not only very 

interested in the research and its outcomes, but were also willing to voluntarily contribute their 

voices in ways over and above that offered by formal survey questions. The participants were 

interested in learning about the research findings and in reading published articles related to 

these findings. ‘Exiting ethics’ countenance considerations that continue beyond data collection 

                                                           
30 Ibid, 846. 
31 Ibid, 847. 
32 Ibid. 
33 Ethics approval was submitted to the University of Canberra’s Committee for Human Research Ethics (UCCHRE) in early 

2014. This application was approved on 5 May 2014 as Project number 14-62. 
34 Tracy, above n 15, 847. 
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and encompass how researchers leave the scene and share research results, and include how 

best to present the research so as to avoid unintended or unjust consequences, such as the public 

and policy makers distorting and misreading the research (and thus potentially misusing it).35 

The ongoing dialogue between researcher and participants arguably made a positive 

contribution to exiting ethics. 

 

Meaningful coherence: Research, which is meaningfully coherent achieves its stated purpose, 

uses methods that partner well with the promoted theories and paradigms and connects literature 

reviews with research foci, methods and findings – which Tracy does not characterise as 

meaning the work cannot be ‘messy, disturbing, unexpected or jarring’.36 In this research 

methods and procedures that fit with the stated goals of the research have been used and efforts 

to meaningfully interconnect the literature, research, questions, findings and interpretations 

have been made. As will become apparent throughout the thesis, the goals of the research - to 

disturb the silence surrounding workplace abuse and to point to ways in which to ameliorate 

the harms cause by it – have been achieved.37 -. 

 

TOOLS 

As indicated above, a mixed method approach was used in the course of this thesis, including 

multiple literature reviews, an analysis of legal causes of action in Australia, a retrospective 

analysis of determined legal cases, and surveys of practitioners and targets of workplace abuse. 

 

Literature Reviews 

The methodology included literature reviews into workplace harassment and bullying, silence, 

voice, reporting behaviours, alternative dispute resolution (ADR), workplace investigations, 

and legal approaches and remedies. The legal, psychological and sociological aspects of 

bullying and silence, particularly in relation to targets (victims), perpetrators, organisations, 

legal institutions and processes, as well as definitional issues and the incidence/prevalence of 

                                                           
35 Ibid, 847-848, 
36 Ibid, 848. 
37 Ibid, 840. 
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workplace abuse were explored. These reviews provided insights into, and understanding of 

how organisational and legal processes may manipulate the ‘management’ of workplace 

bullying so that targets either do not complain at all, or are silenced by the processes ostensibly 

used to ‘report’, ‘remedy’ or ‘resolve’ the complaint. 

 

Analysis – Legal Causes of Action and Retrospective Case Analysis 

In addition to analysing the many legal causes of action available to complainants of workplace 

bullying, a retrospective analysis of anti-bullying applications brought in the first 15 months of 

Australia’s national anti-bullying regime under the Fair Work Act 2009 (Cth) was undertaken. 

This looked at factors such as the processing of complaints, gender, industry, ‘resolution’, and 

case law development. The decisions and single order made during the first 15 months of 

operation of the new anti-bullying statutory scheme were identified by conducting an anti-

bullying decision and order search38 on the FWC website’s decision database for the time period 

of 1 January 2014 to 30 June 2015. The search identified 112 separate decisions and orders 

(D&Os); a number of these related to the same anti-bullying applications, for example, 

decisions about jurisdictional objections, confidentiality orders, and final determinations in 

relation to a single matter.  

 

Data from the identified D&Os were collated in tabular form under a number of headings 

including date of the anti-bullying application, date of the decision or order, jurisdiction, 

decision-maker, identity of parties, whether or not the parties had legal or other representation, 

whether or not conferences and/or hearings were held, the number of alleged bullies, and the 

outcome of the application.39 In addition, notes were made of certain facts and issues identified 

and considered significant. By way of example, note was made of decisions in which the 

applicant was no longer working in the workplace in which the alleged bullying had occurred 

and the manner of the applicant’s separation, of the types of procedural and other deficiencies 

which led to applications being dismissed, and of the efforts made by the FWC to alert 

applicants to the procedural and other deficiencies in their applications.  

                                                           
38 The relevant FWC search function is accessible at <http://decisions.fwc.gov.au/>. 
39 This table is entitled ‘Supplementary Materials: Australia’s National Anti-Bullying Jurisdiction:  

Paper Tiger or Velvet Glove’ and is available at http://www.mdpi.com/2075-471X/5/1/4 

http://decisions.fwc.gov.au/
http://www.mdpi.com/2075-471X/5/1/4
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In addition, workplace investigations into bullying and harassment were examined by 

reviewing relevant Australian employment case law, particularly in the unfair dismissal, 

unlawful termination and general protections (adverse action) termination jurisdictions. 

 

Expert Stakeholder Survey 

In order to gain insight into whether workplace bullying complaints and/or complainants are 

silenced by workplace investigations, an on-line survey of workplace investigation practitioners 

was conducted. Survey questions were generally directed towards gaining an understanding of 

the experiences and qualifications of the investigators, including whether or not they understand 

the investigation process as a possible mechanism for silencing the targets and complaints of 

workplace bullying, and also whether they ever perceived any undue influence from 

organisations (or their representatives) in determining investigation outcomes. 

 

Twenty-five (25) workplace investigators40 were from four States and Territories (New South 

Wales, Victoria, South Australia and the Australian Capital Territory) invited to participate in 

a confidential on-line 30 question SurveyMonkey questionnaire about their experiences in 

conducting workplace investigations.41 The questions explored how respondents first became 

involved in conducting investigations, their qualifications, how investigation work was 

obtained, the degree of employer involvement throughout the process (including whether 

outcomes were ever pre-determined or erroneous or if investigators had ever been directed to 

change their findings or ‘doctor’ reports). In addition, questions were directed toward 

determining the impact (if any) of the formal/informal organisational power of participants, and 

the degree to which investigators perceived their own investigations to have been fair, 

independent, and unbiased. They also explored whether investigators considered targets were 

ever ‘bullied into silence’ by the process or the employer and any experience of differential 

treatment of pro-target or pro-perpetrator witnesses. Respondents were also asked about their 

perceptions regarding whether witnesses had ever engaged in coercive behaviours during the 

                                                           
40 The participants were selected on the basis that they were known by the (legal) practitioner author to have conducted 

workplace investigations. They were sent an email invitation to participate together with a hyperlink to the survey.  
41 Ethics approval, above n 33. 
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investigation, the strategies they employed by to determine truth-telling and facts, and the role 

if any of ‘gut feelings’ and intuition in investigations. 

 

The five individual investigators who responded to the survey questions provided experiential 

and observational insights into how the investigation process works ideally, and on the ground, 

as well as information about how procedural fairness (or natural justice) principles may be 

violated.42 Responses were analysed to determine to identify any underlying themes, and also 

for consistency with case law and critically reviewed research. A copy of the workplace 

investigator survey questions is provided at Appendix 1.  

 

Target Survey 

An on-line survey of past (legal) clients who had been ‘targets’ of workplace abuse was 

conducted to gain insight into their experience of the workplace abuse complaint process. In 

the survey, questions were directed towards obtaining a better understanding of how targets 

who complained about bullying and subsequently participated in ADR experienced both the 

process and outcome of complaining. Specifically, attention was directed towards identifying 

which variables, if any, affect target perceptions of the efficacy of ADR. In addition, exploring 

the question of whether an apparent ‘resolution’ of a complaint by ADR necessarily equates 

with feelings of satisfaction or justice was explored. 

To this end, 20 targets of workplace bullying were invited to participate in an on-line survey 

with ten responses received. A copy of the target survey questions is provided at Appendix 2. 

 

RVEY RESPONDENTSNT AND CONTACT OF SUSELECTION, RECRUITME 

As identified above, the sample size in respect of the client (target) and stakeholder 

(investigator) surveys were both small and therefore do not purport to be representative of all 

of the experiences and/or views of all people who formally complain about bullying or those 

involved in investigating such complaints. However, the samples were targeted and purposive. 

                                                           
42 The small sample size is adequate for preliminary informational purpose. A larger number of respondents would be necessary 

if the survey aims included prevalence of procedural issues. 
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Put quite simply, the aim was to learn from the experiences of those at the ‘coalface’ of 

workplace abuse. Identifying if, and how workplace bullying may be silenced could assist in 

improving the way ‘business is done’ in respect of responding to workplace violence and in 

minimising the future harms to targets. This approach is a type of non-probability sample design 

in which respondents are identified and chosen because they ‘hold a characteristic that is known 

or expected to be salient to the research study’. That is, because they have complained about 

workplace bullying or expressed an intention to do so, because they have acted as advocates for 

alleged targets and perpetrators, or because they have investigated allegations of workplace 

bullying, or mediated such disputes.43 

 

Selection of Target Survey Respondents 

Participants A (targets) were selected from a pool of past clients who had made a formal 

complaint in response to workplace bullying through one of the causes of action available under 

the Fair Work Commission’s jurisdiction (for example an unfair dismissal or general 

protections application).  Twenty bullying (20) targets who had participated in a formal tribunal 

or court-facilitated ADR process covered by the jurisdiction of the Fair Work Act 2009 (Cth) 

(e.g. an unfair dismissal application or a general protections application which raised a bullying 

issue) were asked if they would be prepared to respond to a survey about their experience of 

the process. Those who agreed were subsequently contacted via an email invitation and invited 

to respond to a short anonymous on-line survey on the ADR process. Respondents were 

provided with the Project Information form at Appendix 3 and Project Consent Form at 

Appendix 4. In addition, the unsolicited comments of some applicants about their experiences 

of the process were incorporated into the findings. A number of targets who were invited to 

respond to the survey also voluntarily provided information about their experience by way of 

email. Their permission to subsequently refer to this commentary as part of research findings 

was also obtained. 

 

Ten (50 per cent) of the 20 invited participants completed five survey questions designed to 

identify demographic factors such as age and occupation, type of ADR process, and whether or 

                                                           
43 Jane Richie, Jane Lewis, Gillian Elam, Rosalind Tennant and Nilufer Rahim, ‘Designing and Selecting Samples,’ in Jane 

Ritchie, Jane Lewis, Caroline McNaughton Nicholls and Rachel Ormos (eds) Qualitative Research Practice: A Guide for Social 

Science Students and Researchers (Sage 2014) at 143. 
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not they were legally represented or had other support. Respondents were also asked two open-

ended questions about how they had experienced the process and whether, if they were placed 

in the same position, they would do it again.   

 

Selection of Workplace Investigator Survey Respondents  

Participants B (investigator practitioners – both lawyers and non-lawyers) were either people 

personally known to the author in a professional capacity or who were identified through 

internet research as working in the field of workplace investigations.  Potential respondents 

were emailed an invitation to participate in an on-line survey.44 Additional respondents self-

selected following a conference presentation on preliminary research findings in November 

2016. These respondents were subsequently sent the same email invitation to participate as the 

original invitees. While the five investigator respondents (one of whom self-selected) are not a 

representative sample of investigator practitioners in a quantitative research sense, the 

respondents can be said to be representative because their backgrounds and experiences are 

likely reflect those typical of people working in the (small) field of Australian workplace 

investigations. Respondents were provided with the Consent Form at Appendix 5 and Project 

Information Sheet at Appendix 6. 

 

The survey questions for this group were designed to solicit information about factors such as 

occupation, qualifications (to conduct investigations), investigator recruitment, process 

(including perceptions of fairness, steps taken to ensure independence and involvement in 

formulating the terms of reference), influences (including the organisational status of the 

alleged perpetrator), impact on the person being investigated, and investigation findings. The 

respondents were asked if, in their view, investigations were ever flawed because of 

predetermined outcomes or other deficiencies and whether in such cases, they would still take 

the job. 

 

                                                           
44 Respondents signed a consent form and were provided with information about the survey as provided at Appendices 5 and 

6. 
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DATA ANALYSIS 

Analysing the Qualitative Data 

The analysis of qualitative research data involves aiming to uncover and/or understand the big 

picture - using the data to describe the phenomenon and what this means.45  The process of 

analysing the SurveyMonkey responses was lengthy and repetitive, requiring review of the data 

several times to develop the method outlined below. The survey analysis was grounded in 

phenomenological epistemology and sought to understand the everyday experiences of research 

participants in order to gain an understanding of the ways in which bullying may be silenced 

by individuals, experts, and advocates from their perspectives. 

 

Indeed, both qualitative and quantitative analysis involves labelling and coding all of the data 

in order that similarities and differences can be recognised.46Responses from even an 

unstructured qualitative interview can be entered into a computer in order for it to be coded, 

counted and analysed. As this was qualitative research no system for pre-coding data was 

developed, rather a method for identifying, labelling and coding data that was bespoke for the 

research (that is, content analysis) was assembled. The method that evolved included:  

1) reading through the responses and noted interesting, relevant, and unexpected information; 

2) identifying whether the responses could be linked and isolating major and minor themes 

using a template analysis;47 

3) comparing and contrasting the identified major and minor categories; 

4) reviewing the information to ensure that it was appropriately categorised; and 

5) returning to the original survey responses to ensure that all the relevant information had 

been captured. 

                                                           
45 Beverley Hancock, ‘Trent Focus for Research and Development in Primary Health Care: An Introduction to Qualitative 

Research (1998) 2, accessed at http://classes.uleth.ca/200502/mgt2700a/Articles/Qualitative%20Research.pdf. 
46 University of Surrey, Module 9: Introduction to Research: Analysing Qualitative Research, accessed at 

<http://libweb.surrey.ac.uk/library/skills/Introduction%20to%20Research%20and%20Managing%20Information%20Leicest

er/page_75.htm>. 
47 ‘Template analysis’ does not describe a single, clearly delineated method; it refers rather to a varied but related group of 

techniques for thematically organizing and analysing textual data. The essence of template analysis is that the researcher 

produces a list of codes (or a ‘template’) which represents themes identified in their textual data: Catherine Cassell and Gillian 

Symon (Eds), Essential Guide to Qualitative Methods in Organisational Research (Sage Publications, 2004) 227.  

http://classes.uleth.ca/200502/mgt2700a/Articles/Qualitative%20Research.pdf
http://libweb.surrey.ac.uk/library/skills/Introduction%20to%20Research%20and%20Managing%20Information%20Leicester/page_75.htm
http://libweb.surrey.ac.uk/library/skills/Introduction%20to%20Research%20and%20Managing%20Information%20Leicester/page_75.htm
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There is a significant volume of literature dealing with content and thematic analysis which can 

usefully inform the use of template analysis, including the work of Flick.48 

 

TIONLEGENDS OF CAU 

The methodologies used in this research have a number of limitations, including the small 

number of respondents to both the target and investigator surveys. As Tracy has warned, being 

mindful that research analyses may be misread, misappropriated, or misused, efforts were made 

to present the research in a way which minimises victim blaming and unjust appropriation of 

the findings,49including by acknowledging that small sample sizes that may not be 

representative. The investigators’ observations nevertheless reflected their lived experience of 

being tasked with determining whether workplace bullying had or had not occurred, as well as 

their views of appropriate organizational responses and this provided helpful insights into role 

of silencing such investigations. Listening to the distinct voices of both targets and investigators 

allowed triangulation of the data and multivocality.   

 

The use of saturation may not always be appropriate or applicable to all qualitative research 

methods, including narrative studies, e.g. Bowen50 posited that the concept of saturation is vague 

and the process lacks systematization and definitive rules, while Francis et al reported in a 

review of 15 studies that researchers who reported the use of ‘saturation’ were not clear in how 

they reached saturation.51  Five responses out of 25 invitations (or 20 per cent) is a reasonable 

response rate for an external on-line survey which was a targeted survey to a relatively small 

number of people working in this space, both lawyers and non-lawyers and arguably the 

response rate was representative of population of interest. Further it was a difficult to reach 

group and a sensitive topic, both factors which can reduce response rates.52 While the possibility 

                                                           
48 Uwe Flick, An Introduction to Qualitative Research (Sage, 2002). 
49 Sarah J Tracy, ‘Qualitative Quality: Eight ‘Big Tent’ Criteria for Excellent Qualitative Research’ (2010) 16(10) Qualitative 

Inquiry 837, 848. 
50 Bowen argued that researchers are not always transparent about how ‘saturation’ is reached, highlighting the practical 

constraints in terms of time and resources on how many participants can be interviewed - sometimes saturation cannot be 

reached. As O’Reilly and Parker (2012) explained though, this does not invalidate the findings; rather it means that the 

phenomenon has not yet been fully explored, and this should therefore be reported with the findings: Salma Patel, ‘Saturation 

in qualitative research samples’ (2015) http://salmapatel.co.uk/academia/saturation-in-qualitative-research-samples 
51 Janiece L. Walker, ‘The Use of Saturation in Qualitative Research’ (2012) 22(2) Canadian Journal of Cardiovascular 

Nursing 37, 40. 
52 Fluid Surveys Team, ‘Response Rate Statistics for Online Surveys -What Numbers Should You be Aiming For?’ (2014) at 

http://fluidsurveys.com/university/response-rate-statistics-online-surveys-aiming/ 

http://salmapatel.co.uk/academia/saturation-in-qualitative-research-samples
http://fluidsurveys.com/university/response-rate-statistics-online-surveys-aiming/
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of non-respondent bias is present, research has indicated that the difference between responders 

and non-responders in surveys may be small.53 One can only speculate on the reasons for the 

low response rates to the on-line surveys of workplace investigators and this would be a topic 

further of further research in its own right. Possibly however, investigators might be reluctant 

to respond to a survey which might expose a lack of personal and professional integrity. 

 

The chapters on legal causes of action, retrospective cases analyses, and client (target) surveys 

necessarily focus on those targets who have complained about workplace abuse by making a 

formal application of some type to the Fair Work Commission (FWC) or initiated some other 

type of claim. In respect of the retrospective case analysis, the complaints examined were anti-

bullying applications under the FWC’s national anti-bullying regime, and, in respect of the 

target surveys, related to cases where applications to the FWC and/or to a court by way of an 

unfair dismissal, unlawful termination, or general protections application had been made. 

Therefore, they could be said to be representative of those targets who choose to ‘break the 

silence’ but will not necessarily be representative of targets in general. As their stories may 

create a biased and non-representative view of workplace abuse, it was necessary to remain 

open to this possibility.  

 

Further, it may be that those targets who ‘self-selected’ in the sense of   choosing to consult a 

lawyer and to complain are ‘frivolous and vexatious’ complainants (to use the terminology of 

the Fair Work Act 2009 (Cth)) or that they are simply ‘whingers’ as opposed to genuine targets 

of workplace abuse.  As a researcher, it is necessary to keep an open mind to this possibility so 

as to help negate any bias caused by this. As a general rule though it might be said that the 

prohibitive cost of obtaining legal advice and assistance acts as a general deterrent not only to 

genuine complainants, but also to those who are not genuine. Of course, with every rule there 

are exceptions and similarly there are (rarely) complainants who, despite objective evidence to 

the contrary, insist they have been bullied. This research could have, on the balance of 

probabilities, incorporated some participants of this type, though it did not appear to do so. It is 

worth remembering that whether or not the target was bullied, is generally either supported or 

not supported by the facts and by a rigid objective analysis of the factual scenario. The lawyer 

                                                           
53 A. E. af Wåhlberg and L. Poom, ‘An Empirical Test of Nonresponse Bias in Internet Surveys’ (2015) 37 Basic and Applied 

Social Research 336, 342 
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does not simply accept that a client has been bullied merely because they claim to have been 

bullied. This fact should also help allay concerns that the sample may have included non-

genuine complainants. 

 

In order to improve data reliability and reduce the possibility of bias due to the small sample 

size and method of survey sample selection, the findings about target and investigator 

experiences were triangulated with the comprehensive case law review of the first 15 months 

of the anti-bullying jurisdiction and a factual analysis of those cases. 

 

Researcher Objectivity  

While the researcher’s personal experience and professional engagement with the workplace 

abuse of targets could be said to undermine objectivity, this suggestion is countered by legal 

training and experience which emphasises an understanding of the need to remain objective and 

also to engage in reflective practice. Whilst being on guard against any slippage in objectivity, 

by the same token, practical legal experience representing both targets and perpetrators helped 

inform the survey questions, as well as the analyses of the respondents’ experiences and 

litigated cases. 

 

Further, just as experiencing workplace abuse is troubling for those who go through it, vicarious 

trauma may also be experienced by those advising targets, conducting workplace investigations, 

and undertaking research in this area. This trauma may carry with it an accompanying potential 

for bias. The need to be on guard against the possibility of a personal (unconscious) bias was 

addressed by both acknowledging this potential, and also by highlighting the requirement for 

on-going objectivity in day-to-day legal practice both generally, and specifically in this area. 
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Chapter Three 
All about Bullying: Prevalence 

Half of all Australian employees will experience workplace bullying during their careers…. Robyn Powell (2016)1 

INTRODUCTION 

Central to this thesis is the purported existence of a so-called ‘silent epidemic’ of workplace 

bullying and harassment in Australian workplaces and a (consequent) gap between this alleged 

epidemic and the number of bully-related cases determined in our courts and tribunals. If the 

number of decided cases was essentially on par with the claimed incidence of bullying, there 

would be no question to answer. Is there really an epidemic or is it simply a case of public 

myth-making and a media ‘beat-up’? Or does it simply reflect the reality that many legal 

disputes, including bully disputes, are settled in the shadow of the law, without reference to 

courts and tribunals? In this chapter Australian media commentary on bullying and alleged 

‘evidence’ of prevalence is considered ahead of Chapter Four’s examination of those 

behaviours which may both be understood as bullying and influence claims of prevalence.  In 

Chapter Five, the language, meanings, and definitions of bullying - all of which may influence 

claimed prevalence rates – are considered. If what ‘counts’ as ‘bullying’ varies from state to 

state (or territory) and also between (legal remedy) jurisdictions, this is problematic with respect 

to accurately determining incidence.    

 

    A HIGH PROFILE ISSUE 

In Australia, workplace bullying has been a high-profile issue for at least two decades. Two 

workplace bullying cases that were subject to intense media scrutiny and public outrage were 

those of Brodie Panlock and Christine Hodder.2 Both workers committed suicide. Panlock, a 

young teenager, died in Melbourne, Victoria in 2006 while Hodder, a young mother committed 

suicide in 2005. 3 Both were subject to what was claimed to be severe, persistent, and prolonged 

                                                           
1 Robyn Powell, ‘Half of all Australian experience workplace bullying, survey finds’ ABC on-line 9 October 2016 

http://www.abc.net.au/news/2016-10-09/half-all-australians-experience-workplace-bullying-survey-finds/7916230 
2 Natasha Wallace, ‘Bullies and bullet: an ambo’s ordeal’ The Sydney Morning Herald, 15 July 2008, 

http://www.smh.com.au/national/bullies-and-bullets-an-ambos-ordeal-20080714-3f6f.html;  
3 Natasha Wallace, ‘Bullying caused woman's suicide, inquiry told’, Sydney Morning Herald, 9 July 2008 

http://www.smh.com.au/articles/2008/07/08/1215282835387.html 

http://www.abc.net.au/news/2016-10-09/half-all-australians-experience-workplace-bullying-survey-finds/7916230
http://www.smh.com.au/national/bullies-and-bullets-an-ambos-ordeal-20080714-3f6f.html
http://www.smh.com.au/articles/2008/07/08/1215282835387.html
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workplace bullying and harassment.4 Prior to taking her life, Hodder made two formal 

complaints to her employer, the Ambulance Service of New South Wales (ASNSW) about the 

bullying she was experiencing at Cowra Ambulance Station, in New South Wales (NSW), 

where she was stationed as the first female ambulance officer.5 Ms Hodder had the support of 

at least two of her work colleagues, both of whom were also (allegedly) subsequently victimised 

for providing that support.6 Hodder’s husband was quoted as saying: 

Every high-ranking ambulance person I spoke to was quite happy off the record to say 

this is really, really bad … and [they also] told me that they don’t see that much is going 

to happen [change].7 

 

During a subsequent NSW Parliamentary inquiry into the management and operations of the 

Ambulance Service of NSW, which reported on 21 October 2008, it was held that Ms Hodder 

had endured systemic harassment – harassment which was part of a culture of workplace 

bullying within ASNSW.8 The inquiry suggested that the then CEO of ASNSW, Greg Rochford, 

had dealt so poorly with a culture of bullying and harassment that the NSW State Government 

must urgently review his performance.9 The inquiry also found that successive NSW health 

ministers had failed to drive vital reforms to address: 

… highly dysfunctional environments characterised by low staff morale, unresolved 

conflict and a nepotistic old boys' club.10  

 

                                                           
4 Brodie Panlock worked full-time as a waitress from early 2005 until her death at age 19 on 23 September 2006. Co-workers 

and management were ‘extremely aggressive’ and ‘intimidating’ towards her and ‘were relentless in their efforts to demean 

her’. They would put fish oil in her bag, hold her down and pour oil and chocolate sauce over her and tell her she was worthless: 

Victoria, State Coroner, ‘Record of Investigation into Death (2008) Case No: 3625/06, 1-2, available at 

http://www.coronerscourt.vic.gov.au/resources/8c4c36a6-90eb-41d1-b352-89078d795cee/panlock.pdf; Christine Hodder 

worked as an ambulance officer at Cowra Ambulance Station from 1999 until her suicide in 2005. Hodder’s vehicle tyres were 

slashed at work, her work toilet area was urinated over, she was subjected to sexual discrimination and ostracism and she was 

constantly ridiculed by fellow officers in front of her patients: Luke Williams ‘Workplace bullying litigation – a nasty war of 

attrition’ ABC News online (27 July 2012) https://www.abc.net.au/news/2012-07-27/williams-workplace-bullying/4156378; 

Wallace above n 4; General Purposes Standing Committee No. 2, Legislative Council of NSW, The management and 

operations of the Ambulance Service of NSW (2008), 23. 
5 Wallace above n 4. 
6 Ibid; Natasha Wallace, ‘Ambos reject bullying claims’ Sydney Morning Herald, 11 July 2008 

http://www.smh.com.au/news/national/ambos-reject-bullying-claims/2008/07/10/1215658037479.html 
7 Wallace, above n 3.  
8 The management and operations of the Ambulance Service of NSW above n 5. 
9 Natasha Wallace, ‘Ambulance chiefs lashed in suicide inquiry’ Sydney Morning Herald, 21 October 2008, 

http://www.smh.com.au/news/national/ambo-chiefs-lashed-in-suicide-inquiry/2008/10/20/1224351155141.html. Rochford 

was still the CEO in mid-2010 when I complained! 
10 Ibid.  

http://www.coronerscourt.vic.gov.au/resources/8c4c36a6-90eb-41d1-b352-89078d795cee/panlock.pdf
https://www.abc.net.au/news/2012-07-27/williams-workplace-bullying/4156378
http://www.smh.com.au/news/national/ambos-reject-bullying-claims/2008/07/10/1215658037479.html
http://www.smh.com.au/news/national/ambo-chiefs-lashed-in-suicide-inquiry/2008/10/20/1224351155141.html
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Further, the inquiry noted that (at least) nine NSW-based paramedics had committed suicide 

between 1998 and 2008, not including those paramedics who killed themselves after leaving 

the service or (unsuccessful) suicide attempts.11 A decade on though, a further NSW State 

Government inquiry into workplace bullying in the emergency services (this time focusing on 

paramedics, police and firefighters) suggest little has changed, with one worker who left 

ASNSW in 2015 reporting: 

The behaviour I was subjected to in the workplace had a far more devastating effect 

on my mental health than anything I’ve ever seen over that 25 years [of working 

with the police and dealing with death and trauma on a regular basis before moving 

to work in an ASNSW call centre].12 

 

In 2009, Hartel noted [emphasis added]: 

Bullying breeds within organizations that tolerate it…..It is a huge mistake to think 

that bullying is about a single person…a bully cannot possibly have any influence 

unless people are colluding with the bully and there is a culture that supports it.  

The bottom line is you can’t be a leader unless you have power. It’s the same thing 

with a bully. If that bully is in a context where people or the system do not support 

the bully, the bully is either going to adopt different behaviour or … leave.13 

 

Hartel went on to observe that the example set by Australia’s Federal Government during 

Parliament’s question time was shocking and that the conduct of politicians demonstrates how 

bullying behaviour has become ingrained in public sector workplaces [emphasis added]: 

Look at the way they treat each other. Basically, that is bullying behaviour 

institutionalised…everyone that sees that believes that [it] is acceptable. Why 

would anybody in the public service think that sort of behaviour is unacceptable 

when it is what the leaders at the very top demonstrate on a daily basis?14 

 

Many leaders are concerned that if they move away from a ‘tough-love’ approach they will lose 

control of their organisation [and their workers]: ‘ 

                                                           
11 Wallace, above n 9. 
12 Cindy Modderman quoted in Brigid Glanville, ‘Bullying 'prevalent in emergency services' and NSW Parliament wants 

answers’ (ABC on-line 27 July 2017) <http://www.abc.net.au/news/2017-07-27/emergency-services-inquiry-ambulance-

worker-bullied/8745754>. 
13 Adam Coleman, ‘Bullies Still Ruling the Workplace’ (2009) April Government News 10. 
14 Charmine Hartel: Coleman, above n 13, 10. 

http://www.abc.net.au/news/2017-07-27/emergency-services-inquiry-ambulance-worker-bullied/8745754
http://www.abc.net.au/news/2017-07-27/emergency-services-inquiry-ambulance-worker-bullied/8745754
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Often people think if you are an effective leader you are essentially a bully or 

willing to engage in bullying behaviour. You know ‘you’ve gotta be tough’.15   

 

As Kelly16 observed [emphasis added]: 

A fish rots from the head. All the evidence with harassment is that it is led from the 

top. Not necessarily overtly led but if the CEO has a strong view against harassment 

then it won’t occur.17 

 

According to Kelly, the (claimed) high incidence of workplace bullying in the public sector is 

unsurprising. Kelly suggests that behaviour of this type may occur because public sector 

employers are under greater pressure than ever before, with bullying consequently being 

[emphasis added] ‘totally endemic [in some local governments with] managers [using] it to 

frighten staff.’ 18 

 

INCIDENCE 

In Australia, relevant data on workplace bullying, including prevalence has typically been 

extrapolated from various sources such as Federal, State and Territory court, tribunal, and safe 

work agency data, executive government annual reports and websites, worker’s compensation 

agencies, anti-discrimination tribunals, and private sources such as employee surveys. By way 

of example, Safe Work Australia (SWA) collects data on worker’s compensation claims for 

‘mental stress’ (which may be a de facto measurement for workplace bullying and harassment, 

though problematic in the sense that it relies on claims that have been made and does not include 

unreported injuries).19 Between 2000-01 and 2010-11, mental stress claims in Australia 

                                                           
15 Coleman, above n 13, 10. 
16 Coleman, above n 13, 10. 
17 Ibid. Lachman, similarly observed, ‘authentic leaders do not tolerate incivility and bullying, as they role model respectful 

treatment and see the need for trust between leaders and followers within the organisation’: Vicki D Lachman, ‘Ethical Issues 

in the Disruptive Behaviors of Incivility, Bullying, and Horizontal/Lateral Violence’ (2014) 23(1) MedSurg Nursing 56, 58. 

Omari and Paull contend that any anti-bullying polices must be reflected in the conduct of leaders who must model the 

behaviours expected of employees: Omari, Maryam and Megan Paull, ‘Shut up and bill’: workplace bullying challenges for 

the legal profession’ (2013) 20(2) International Journal of the Legal Profession 141, 157. 
18 Coleman, above n 13, 10. 
19 Safe Work Australia (SWA) is an independent national statutory agency established by the Safe Work Australia Act 2008 

(Cth). SWA leads the development of national policy to improve work health and safety and workers’ compensation 

arrangements across Australia. www.safeworkaustralia.gov.au. 

http://www.safeworkaustralia.gov.au/
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increased by 25 per cent.20 In the same period, there was a 29 per cent increase in median (work) 

time lost and median compensation attributable to mental stress.21 Mental stress claims not only 

accounted for the greatest increase in lost work time since 2000-01, but were also associated 

with the highest median compensation paid ($23,300).22 In addition, claims for ‘mental 

disorders’ represented 6.2 per cent of all serious injury claims in 2011-2012. More than one in 

10 claims made by female employees was for a mental disorder, compared to only one in 25 

for males.23 Mental stress (as a mechanism of injury for serious injury claims) also increased by 

9 per cent over the four years from 2008–09 to 2011–12, accounting for 6 per cent of all claims 

by 2011–12.24 During the same period, as noted in the Australian Capital Territory’s ‘State of 

the Service’ report, of 6000 Territory employees surveyed, 10 – 20 per cent claimed a first-

hand experience of workplace bullying.25 In 2014, Territory public servants made 3.6 mental 

health claims per 1,000 workers, as compared to 1.9 claims per 1,000 federal government 

workers, and a much lower 0.4 claims per thousand workers in the private sector. 26  

 

The Victorian State Services Authority’s People Matter Survey 2005 surveyed 14,000 public 

sector workers in 161 public agencies in Victoria. It found that more than one in five workers 

claimed to have been bullied or harassed by colleagues or managers over the previous year, 

with most harassment being ‘psychological’ and/or ‘verbal’ abuse.27 The survey also found a 

further 40 per cent of workers had witnessed others being abused.28 As at 2010, no 

comprehensive national survey into the actual incidence of workplace bullying in Australia had 

been conducted. 29 This fact was acknowledged in the 2012 Workplace Bullying: We just want 

it to stop report of the Australian Government’s House of Representatives Standing Committee 

on Education and Employment (HRSCEE) which stated that the prevalence of workplace 

                                                           
20 See Safe Work Australia, ‘Australian Workers’ Compensation Statistics 2011-2012’ (2014) 30. In 2013-2014 ACT public 

servants lodged 3.6 mental health claims per 1000 workers compared to 1.9 claims per 1000 workers in the Australian Public 

Service. Private sector workers lodged just 0.4 claims per 1000 in the same period (see Tom McIlroy, ‘ACT PS Leads in compo 

claims: mental health concerns (The Canberra Times 25 October 2014). Note however that not all targets of workplace abuse 

make worker’s compensation applications. 
21 Ibid, 44 (Table 29). 
22 Safe Work Australia, above n 18, 44. This needs to be considered in light of the fact that bullying can also lead to physical 

disease such as cardiovascular disease. 
23 Ibid at 16. 
24 Safe Work Australia ‘Comparative Performance Monitoring Report: Comparison of Work Health and Safety and Workers’ 

Compensation Schemes in Australia and New Zealand’16th Edition, October 2014 at 14. 
25 Tom McIlroy ‘ACT PS Leads in compo claims: mental health concerns (The Canberra Times 25 October 2014). 
26 Ibid. 
27Farrah Tomazin, ‘Bullying rife in public service’ The Age (on-line), 16 January 2006 

<https://www.theage.com.au/news/national/bullying-rife-in-public-service/2006/01/15/1137259945005.html>. 
28 Ibid.   
29 Australian Productivity Commission ‘Performance benchmarking of Australian business regulation: Occupational health and 

safety’ (2010) 287. 

https://www.theage.com.au/news/national/bullying-rife-in-public-service/2006/01/15/1137259945005.html
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bullying in Australia cannot be determined with any precision due to the absence of a national 

evidence base from which such indicators might be drawn.30  Given this, the We Just Want it to 

Stop report acknowledged that various studies had reported widely different estimates of the 

prevalence of bullying in Australian workplaces31 with a commonly accepted estimate of the 

occurrence being 6.8 per cent32 As will be seen below, in a national telephone interview survey 

Potter et al found prevalence rates of 9.4 to 9.7 per cent depending on which of two preferred 

definitions were used.33 

 

Turning to what has been found in other surveys – Coleman, in 2009 noted that a survey 

conducted by online recruiters ‘CareerOne’ reported that nearly two thirds of Australian 

workers claimed to have been bullied at work (most by a more senior person), and nearly one-

third to have been ‘sexually’ harassed.34 Coleman also reported that many targets of bullying 

developed mental health problems such as anxiety and depression.35  In the same year, a Drake 

International survey of more than 800 employees across Australia revealed bullying was ‘still 

rife’ in Australian workplaces. Over 50 per cent of survey respondents claimed to have 

witnessed bullying behaviour, with more than 25 per cent reporting being a bully target 

themselves. The poor organisational management of workplace bullying was reflected by 

claims that only 30 per cent of bullying targets and less than 50 per cent of witnesses were 

satisfied with the way their complaint was handled by the organisation. Further, more than 50 

per cent of respondents noted the bullying had persisted for over 6 months but only 50 per cent 

of those impacted sought assistance to address the bullying.36  

                                                           
30 House of Representatives Standing Committee on Education and Employment, The Parliament of Australia, Workplace 

Bullying: We just want it to stop (2012). 
31 Ibid, 8. The Committee also recommended that the Australian Minister for Employment and Workplace Relations 

commission research into the prevalence and long-term trends of workplace bullying in Australia, at pp xxii- xxiii. 
32 Ibid, 9-10. 
33 Rachael E. Potter, Maureen F. Dollard and Michelle R. Tuckey, Bullying & Harassment in Australian Workplaces: Results 

from the Australian Workplace Barometer Project 2014/2015 Report (Safe Work Australia, November 2016) 5. 
34 Coleman, above n 13, 10. 
35 Ibid. Coleman’s report was based on a survey by WorkPro, a web-based employee screening and induction service. In 

WorkPro’s 2011 Workplace Pulse Quarterly survey of more than 5,000 people applying for work through recruitment agencies, 

nearly one third of Australian workers claimed to have been bullied, 42 per cent to have witnessed bullying, and 23 per cent to 

have been a target in the previous two years. In WorkPro’s sixth quarterly survey conducted in October 2012, a sample of 6,452 

employees applying for work through recruitment agencies across Australia showed that 26 per cent of people claimed to have 

been bullied or discriminated against in the workplace in the last two years, mirroring the 2008 results when 27 per cent claimed 

to have been bullied or discriminated against (WorkPro, ‘Workplace Pulse Quarterly Survey: Bullying and Equal Employment 

Opportunity’ at 

<http://workpro.com.au/downloads/pdf/media/research/WorkPro%20Pulse%20survey%20results%20Nov%202012.pdf>.Wh

ile the survey sample only relates to people applying for work (and might therefore pick up a greater proportion of disaffected 

employees, it may provide insight into workplace abuse over time.  
36 Note, ‘Thought leadership in HR: Workplace bullying still rife in Australian companies’, (2009) Drake International, 

http://www.drakeintl.com/au/pdf/workplace-bullying-in-australian-companies.aspx. 

http://workpro.com.au/downloads/pdf/media/research/WorkPro%20Pulse%20survey%20results%20Nov%202012.pdf
http://www.drakeintl.com/au/pdf/workplace-bullying-in-australian-companies.aspx
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A few years later, in October 2012, the Workplace Bullying: We just want it to stop report noted 

that a 2011 longitudinal study on mental and physical health37 managed by the Australian 

National University (ANU) found that 6.8 per cent of workers had been bullied at work in the 

six months prior to being surveyed. The ANU study was consistent with data from the 2009-

2011 Australian Workplace Barometer (AWB) project which similarly found that 6.8 per cent 

of Australian workers had been bullied at work in the six months prior to survey, with 3.5 per 

cent having experienced bullying for more than six months.38 The We Just Want it to Stop report 

also indicated that the prevalence of workplace bullying could be far greater than 6.8 per cent. 

It highlighted comments by the Assistant Commissioner of Australia’s Productivity 

Commission suggesting that [emphasis added] ‘it is probably higher than that ... it could be over 

15 per cent’ and by Omari which indicated [emphasis added]: 

We are not capturing in whatever studies are done the actual rates of workplace 

bullying, which would be far higher than the 22 to 33 per cent [of workers bullied] 

that I have found. 39  

 

The AWB project, published by SWA, confirmed that the levels of bullying in Australian 

workplaces at 6.8 per cent in the second half of 2012, were significantly higher than those 

reported internationally (1-4 per cent).40 The SWA report, The Australian Workplace 

Barometer: Report on psychosocial safety climate and worker health in Australia, 41  was based 

on a sample of 5,743 workers from all Australian states and territories, except for Victoria and 

Queensland.42 A key issue identified in the report was that more than 40 per cent of participants 

were working more than the national standard of 38 hours each week. The SWA report provides 

                                                           
37 The Personality and Total Health Through Life (PATH) project. See Australian National University, Research School of 

Population Health ‘Personality & Total Health (PATH) Through Life’< https://rsph.anu.edu.au/research/projects/personality-

total-health-path-through-life>. 
38 Workplace Bullying: We just want it to stop, above n 30, 8-9. 
39 Ibid, 9. 
40 Thomson Reuters Workplace Insights, ‘Australia ‘has worst bullying rates’ Occupational Health News (5 February 2013) 

Thompson Reuters <http://sites.thomsonreuters.com.au/workplace/2013/02/28/australia-has-worst-bullying-rates/>. 

Significantly, those workers surveyed were given a specific, concise definition of bullying. 
41 Maureen Dollard, Tessa Bailey, Sarven McLinton, Penelope Richards, Wes McTernan, Anne Taylor and Stephanie Bond, 

The Australian Workplace Barometer: Report on psychosocial safety climate and worker health in Australia, (Safe Work 

Australia, December 2012). 
42 Ibid. Note however that other research suggests that somewhere between 10-20 per cent of British workers consider 

themselves to be bullied while 9 per cent of Swedish workers do: David Beale and Helge Hoel, ‘Workplace bullying, industrial 

relations and the challenge for management in Britain and Sweden’ (2010) 16(2) European Journal of Industrial Relations 

101, 103,105. 

http://sites.thomsonreuters.com.au/workplace/2013/02/28/australia-has-worst-bullying-rates/
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a helpful but not comprehensive semi-national picture. That same year, Caponecchia reported 

[emphasis added]:  

…different public sector agencies from around the country are indicating that 

between 15-25 per cent of their workforce report [being] bullied in the last 12 

months, and that figure has been pretty stable over the last few years. 43 

 

Then, in 2013, one private sector provider of Australian employee assistance programs,44 

Davidson Trahaire Corpsych (DTC), reported that it saw almost 9,000 employees annually 

seeking support to manage interpersonal issues with managers and/or perceived bullying and 

harassment.45 In addition, DTC claimed that the number of employees presenting with bullying 

concerns had increased by over 17 per cent in the previous two years and suggested that up to 

40 per cent of employees were currently experiencing, or had previously experienced bullying.46 

 

The most recent AWB report, relying on  population-based data from all Australian states and 

territories in 2014-2015, indicates that the national prevalence rate for workplace bullying was 

9.7 per cent (using a widely accepted international definition of workplace bullying)47 or 9.4 per 

cent (using an Australian definition).48 This data was collected through telephone interviews 

with employees from all Australian jurisdictions.49 Relying on either definition, the prevalence 

rate was up from both the 7.0 per cent in 2009-201150 and 6.8 per cent in the second half of 

                                                           
43 Jane Faure-Brac, ‘A slow poison: Behind the alarming statistics on workplace bullying are personal stories or grief and 

hardship, revealed during a parliamentary inquiry’ (2012) About the House 22. 
44 Employee Assistance Programs (EAPs) are programs provided by employers to help employees deal with issues that might 

adversely impact on their health and well-being and work performance. 
45 Michele Grow, ‘Workplace bullying: an EAP perspective’, (April 2013) (9) People + Culture Strategies. While it might be 

suggested that employee assistance providers have a vested interest in exaggerating the degree of workplace bullying and 

harassment, the counselling services EAP providers offer to employees are not confined to workplace bullying concerns. 
46 Ibid. 
47 ‘Bullying is a problem at some work-places and for some workers. To label something as bullying, the offensive behaviour 

has to occur repeatedly over a period of time, and the person confronted has to experience difficulties defending him or herself. 

The behaviour is not bullying if two parties of approximate equal ‘strength’ are in conflict or the incident is an isolated event’ 

(Lindström, Hottinen, & Bredenberg, 2000): Rachael E. Potter, Maureen F. Dollard and Michelle R. Tuckey, Bullying & 

Harassment in Australian Workplaces: Results from the Australian Workplace Barometer Project 2014/2015 Report (Safe 

Work Australia, November 2016) 5, where Potter et al also noted, but did not rely on Safe Work Australia’s 2013 definition 

‘Workplace bullying is defined as repeated and unreasonable behaviour directed towards a worker or a group of workers that 

creates a risk to health and safety. Unreasonable behaviour does not include reasonable management action, such as discussions 

about work performance, as long as they are taken in a reasonable way.’  
48 ‘Workplace bullying is defined as repeated and unreasonable behaviour directed towards a worker or a group of workers that 

creates a risk to health and safety. Unreasonable behaviour does not include reasonable management action, such as discussions 

about work performance, as long as they are taken in a reasonable way’:  Potter et al, above n 43, 5. 
49 The total number of participants for 2014/2015 was 4242 with 2404 females (mean age = 49.2) and 1838 males (mean age 

= 47.7 years): Potter et al, above n 47, 17. 
50 Potter et al, above n 47, 3. 
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2012.51 In 2009-2011 Australia had the sixth highest rate of workplace bullying when compared 

to 34 European countries. 52 Of the seven types of harassment measured by the AWB study, 

being ‘sworn or yelled at’ accounted for 37.2 per cent reported bullying, being ‘humiliated in 

front of others’ (23.2 per cent), being ‘physically assaulted or threatened’ by patients/clients 

(21.8 per cent), and ‘experiencing discomfort listening to sexual humour’ (17.9 per cent).53 

Further, negative comments based on race or ethnicity were experienced by 7.4 per cent of 

respondents with unfair treatment due to gender was experienced by 10.9 per cent.54 The AWB 

report also found that women were more likely to be bullied and experience unwanted sexual 

advances and unfair treatment because of their gender, and also to experience being physically 

assaulted or threatened by a client or patient, while men were significantly more likely to 

experience being sworn at or yelled at in the workplace.55 

 

The 2014-2015 AWB report also noted increases in bullying prevalence in most jurisdictions. 

When comparing rates from 2009-2011 to the 2014-2015 data, Western Australia, NSW, 

Tasmania, and the Australian Capital Territory all show increased prevalence, while the 

Northern Territory recorded the highest prevalence of bullying, though with a slight fall since 

2011. South Australia had the lowest rate of workplace bullying in the country, also declining 

since 2011.56 Industries with the highest levels of reported bullying were utilities (electricity, 

gas and water supply though caveats apply), health and community services, government 

administration, defence, transport and storage, mining, and education.57 

 

CONCLUSION 

Australia’s prevalence data, incomplete and piecemeal though it is, nevertheless suggests that 

workplace abuse is a tangible and extant problem in Australian workplaces. Even if only 3.5 

per cent of Australian workers are bullied annually,58 this still represents, based on Australian 

                                                           
51 Thomson Reuters, above n 36. Significantly, those workers surveyed were given a specific, concise definition of bullying. 
52 Potter et al, above n 47, 3. 
53 Ibid, 7. 
54 Ibid, 3. 
55 Ibid, 5. 
56 Ibid, 6-7. 
57 Ibid, 6. 
58 Workplace Bullying: We just want it to stop, above n 30, 8-9. 
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workforce participation rates as at August 2014,59 the bullying of approximately 407,500 

Australian workers each year. Relying on the higher rates suggested by some of the private 

surveys and the AWB project outlined above, the number of workers bullied in Australia each 

year could be as high as, or higher than 2.9 million. 60 That is a significant number of workers 

who are subjected to the morale and productivity-lowering adverse impacts of workplace 

bullying. Easteal and Hampton’s 2011 research, which looked at six of the predominant 

potential remedy pathways for workplace bullying, identified just 21 judgements in which 

workplace bullying was a relevant factor.61 Even assuming a 90-95 per cent ‘settlement’ rate for 

all workplace bullying cases in which litigation is commenced,62 based on the workforce 

participation rates identified above, the number of finally determined court or tribunal cases 

represents a paltry  0.00515-0.0007 per cent of all claimed incidences of workplace bullying. If 

settlements rates of 90-95 per cent are assumed, a mere 21 judgements in turn suggest that 

litigation was only ever commenced in around 105-210 workplace bullying matters. This 

suggests that the ‘silence’ of workplace bullying is attributable to more than the judicious 

settlement of cases, even though that phenomenon may also be a relevant factor. 

 

 

 

  

 

                                                           
59 Australia’s workforce participation rate in August 2014 was 11,638,400 with 764,100 people registered as unemployed 

(Australian Bureau of Statistics, ‘Labour Force Australia Sep 201’ (2014) Australian Bureau of Statistics 

<http://www.abs.gov.au/ausstats/abs@.nsf/mf/6202.0>). 
60 Patricia Easteal and Josie Hampton ‘Who is the ‘Good’ Bullying Victim/Corpse’ (2011) 10(2) Canberra Law Review 63, 

63-83. 
61 Ibid, 66. 
62 See for example, John Wade, ‘Don’t Waste My Time on Negotiation and Mediation: This Dispute Needs a Judge’ (2001) 

18(3) Mediation Quarterly 259, 269. 

 

http://www.abs.gov.au/ausstats/abs@.nsf/mf/6202.0
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Chapter Four 
All about Bullying: Conduct and Consequences 

The chief executive has been publicising that [the service] is staff-focused and that the behaviour you walk past is 

the behaviour you accept. Paramedics are offended and incensed by this rhetoric, as every day they either see, 

hear or know about colleagues who are being or have been treated so unjustly by an employer who repeatedly 

denies it – Steve Pearce (2017) 

INTRODUCTION 

In this chapter, consideration is given to the sorts of workplace behaviours that are habitually 

understood by the lay person as workplace bullying (or more typically in Australian parlance 

as ‘workplace bullying and harassment’).1 Seeking clarity and consensus around the types of 

conduct that may be characterised as workplace bullying and harassment is important but 

particularly difficult due to the complex and influential interactions between workplace, 

occupational, professional, legal and general societal norms and other factors. As the potential 

language and definitional problems, including their impact on the law relating to bullying will 

be more fully explored in Chapter Five, ‘What’s in a Word? The Language of Workplace 

Bullying’, here the focus is on conduct. The many individual, organisational, and societal costs 

of workplace bullying are also considered so as to set the scene for later consideration of the 

relevant legal issues. These costs are significant in human, social, reputational, legal and 

economic terms and cannot be understated;2 and yet especially in terms of the latter, not well 

measured or understood. It is important to understand that the estimated financial costs of 

bullying may only ‘account for officially reported grievances and do not, and indeed cannot, 

take account of the many unreported incidents.’3 There are many diverse factors which underpin 

and justify the current research, organisational, social policy and law reform focus on workplace 

violence, including bullying, both in Australia, and internationally. However, the many adverse 

consequences of bullying are necessarily a key driver of the reform agenda and also for this 

research. If there were no adverse consequences or ‘fall-out’ associated with workplace 

violence it would be unlikely to receive the attention it does. 

 

                                                           
1 Rospenda and Richman define ‘workplace harassment’ as ‘any negative interpersonal interactions that affects the terms, 

conditions, or employment decisions related to an individual’s job, or creates an intimidating, hostile or offensive work 

environment, but is not based on a legally protected characteristic’: Kathleen M. Rospenda and Judith A. Richman, ‘The factor 

structure of Generalized Workplace Harassment’ (2004) 19 Violence and Victims 221, 221-222. Apart from the legally 

protected characteristic aspect, which does not hold true in Australia where discrimination based on a protected attribute can 

still be harassment or bullying, this is a helpful definition. 
2 Judy Pate and Phillip Beaumont ‘Bullying and harassment: a case of success?’ (2010) 32 (2) Employee Relations 171,173. 
3 Ibid. 
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The Question of the Organisation as the Bully  

Traditionally, workplace bullying research has focused on the behaviours of individual 

perpetrators. More recently though, researchers have focused on characterising certain 

organisational practices themselves as bullying – framing some conduct by organisations as a 

form of ‘depersonalized’ or ‘institutionalized’ bullying.4 It has been argued that ‘in a critical 

sense, bullying can be attributed to the organisation and its practices’ and so can be regarded as 

bullying in its own right.5 The ‘routine subjugation’ of employees by organisational practices 

may constitute bullying and acknowledging this reality may allow organisations to listen to 

those who voices have traditionally not been heard.6 ‘Interpersonal’ and/or ‘covert’ bullying 

can be a product of a number of organisational practices. These include but are not limited to 

the use of statistics, call-handling times, forced job change, threats of job insecurity through 

control mechanisms,7 the (unreasonable) monitoring of performance and attendance, 

(unreasonable) threats of discipline or dismissal if goals are not met, the rigid application of 

policies without respect or recognition of individual circumstances,8 and the discriminatory 

application of sick leave policies.9 Organisational factors such as job design, workplace culture, 

organisational change and restructuring may both precipitate and perpetuate bullying, and even 

opportunistically be used as vehicles for bullying.10 An organisation’s response to employee 

resistance to perceived bullying may also be construed as bullying.11 Significantly, shifting 

analysis to the organisation rather than simply focusing on individuals, allows additional 

information to emerge, including for example, the use of ostensibly reasonable practices such 

as performance management as (unreasonable) tools of employee punishment.12 This alternative 

organisationally-focused approach also encourages connections to be made between different 

forms of institutionalized violence such as workplace bullying and racial, gender and sexual 

harassment.13  Further, it facilitates consideration both of organisations (and the powerful agents 

                                                           
4 Adriana Berlingieri, ‘Workplace bullying: exploring an emerging framework’ (2015) 29(2) Work, employment and society 

342, 344. Note though that some argue that ‘leadership problems and organisational problems cannot ‘harass’ an employee. 

Such behaviour is only possible for human beings’: Dieter Zapf, ‘Organizational, work group related and personal causes of 

mobbing/bullying at work’ (2009) 20(1/2/) International Journal of Manpower 70, 72.  
5 Andreas P. Liefooghe and KateKenzie Mac Davey, ‘Accounts of workplace bullying: The role of the organization’, (2001) 

10(4) European Journal of Work and Organizational Psychology 375, 377. 
6 Ibid, 378. 
7 Ibid, 381, 386,388. 
8 Jonathon Hamberger and Lyndal Dean, ‘The prevention and resolution of anti-bullying applications’ (Industrial Relations 

Society of NSW conference, Sydney, 21 February 2018). 
9 Liefooghe and Mac Davey, above n 5, 381. 
10 Marie Hutchinson, Lesley Wilkers, Margaret H. Vickers and Debra Jackson ‘I’m Gonna Do What I Wanna Do! 

Organizational Change as Legitimized Vehicle for Bullies’ (2005) Health Care Management Review 331, 332. 
11 Liefooghe and Mac Davey, above n 5, 385. 
12 Ibid, 388. See also Maryam Omari and Megan Paull, ‘Debate: ‘Robust performance management’ or workplace bullying? 

Not just the ‘what’ but the ‘how’ (2017) 37(5) Public Money & Management 315, 316. 
13 Berlingieri, above n 4, 344. 
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and institutional practices within them) as key actors in workplace bullying and of bullying 

itself as a (possible) form of organisational revenge and resistance.14 Workplace bullying does 

not occur in a vacuum. It occurs in socially-constructed settings which not only provide a 

context, but necessarily influence what is perceived as acceptable and unacceptable workplace 

behaviour.  While studies have shown that certain organisational characteristics (for example, 

empowerment and leadership) protect employees from negative workplace behaviours,15 a 

significant body of research into ‘organisations as perpetrators’ is lacking.  However, in 2004, 

Knefel and Bryant, touching on a related issue, defined organisational violence as violence: 

… committed by an organisation as a whole or by individual members with the 

help, encouragement, and support of the organisation, and may include violations 

of civil liberties and unsafe manufacturing or production activity. 16  

 

Organisations play a fundamental role in creating oppressive, hostile environments that provide 

the ‘smoking gun’ for violence within the workplace – ‘for bullying/violence to persist in 

organisations, permission must be given and benefits derived’ and the social culture or climate 

of the organisation may encourage it. 17 

 

Re-directing attention away from individual actors (targets, perpetrator, and bystanders) to 

organisational actors as alluded to above is timely and may shed more insight not only into its 

economic and other costs but also into how this apparently intractable social problem may be 

tackled. Considering organisations and organisational practices as ‘actors’ (including as 

perpetrators) could be said to offer  a more sophisticated, realistic, and pragmatic approach than 

one which merely focuses on possible antecedents, including the traits, motivations, or 

‘interpersonal’ issues of the individual actors.18 Individual managers are sometimes scapegoated 

                                                           
14 Ibid.  
15 Heather K. Spence Laschinger and Amanda Nosko ‘Exposure to workplace bullying and post-traumatic stress disorder 

symptomology: the role of protective psychological resources’ (0215) 23 Journal of Nursing Management 252, 253. 
16 Ann M. Callender Knefel and Clifton D. Bryant, ‘Workplace as combat zone: reconceptualizing occupational and 

organizational violence’ (2004) 25 Deviant Behavior 579, 582. Their working definition of ‘workplace violence’ is ‘any actual 

or attempted act of force—physical, verbal and sexual— against person(s) and/or organisation(s) that cause injury to intended 

and/or unintended target(s) occurring within and due to the occupational context.’ 
17 Ibid, 583; Paul McCarthy and Clair Mayhew Safeguarding the Organization against Violence and Bullying: An International 

Perspective (Palgrave MacMillan 2004) 38. ‘[Perpetrators’ will not exhibit [bullying] behaviour unless they are in an 

organisational culture that rewards, or at least is permissive of, such behaviours. Also, [sexual harassment] research has shown 

that even though some men have stronger proclivities for sexually harassing behaviours than do others, they will portray such 

behaviours only if they perceive the social climate to encourage them’: Dieter Zapf and Ståle Einarsen ‘Individual Antecedents 

of Bullying: Victims and Perpetrator’ in Stale Einarsen, Helge Hoel, Dieter Zapf, and Cary L. Cooper (eds) Bullying and 

Harassment in the Workplace: Developments in Theory, Research, and Practice  (CRC Press, 2nd ed, 2011) 186. 
18 Hutchinson et al, above n 10, 331-332; Liefooghe and Mac Davey, above n 5, 391. 
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and made to ‘shoulder responsibility for organisational factors’ beyond their control.19 Such 

blame-shifting is not always be fair or reasonable and the pathologising of individual actors 

(including some managers) may only serve to distract attention away from (bad) organisational 

practices.20 Taking a more holistic approach also presages the possibility that the organisational 

and legal processes which are ostensibly employed to address workplace bullying - for example, 

the mediation of bully disputes and the conduct of workplace investigations into bullying - may 

morph into bullying themselves, may exacerbate the bully problem, and may also silence the 

targets of bullying and any complaints they or others may make. The possibility of 

organisational bullying being fostered and ‘perpetrated’ by organisations, including through 

organisational behaviour, policies and practices, is canvassed more fully in Chapter Eleven, 

‘Silenced by Workplace Investigations?’ which looks at potential role of workplace 

investigations in silencing complaints of workplace bullying. In addition, Chapter Twelve 

‘(Alternative) Dispute Resolution and Workplace Bullying’ explores the potential role of 

conciliation and mediation in silencing workplace bullying complaints.   

 

OLD PROBLEM-: AN AGEBULLYING 

Regardless of what it is called - bullying, mobbing, incivility or aggression - bullying is an age-

old problem;21 likely an inherent part of the human condition. No doubt serfs and slaves were 

necessarily (and almost by definition) subjected to workplace bullying by their feudal overloads 

and ‘owners’ (just as modern slaves and trafficked people are).22  

 

Early organisational studies identified bullying at work as an issue in the 1920s. Employees 

participating in Western Electric Company’s Hawthorne studies, led by South Australian Elton 

Mayo, complained about workplace bullying.23 The Hawthorne studies began in the spring of 

1927 with five employees and continued until 1932 by which time 20,000 individual employees 

                                                           
19 Liefooghe and Mac Davey, above n 5, 377. 
20 Ibid. 
21 Shelley Hymel and Susan M. Swearer Napolitano, ‘Bullying: An Age-Old Problem That Needs New Solutions’ (2008) 135 

Educational Psychology Papers and Publications http://digitalcommons.unl.edu/edpsychpapers/135 
22 Julie Bishop, ‘Scourge of modern slavery must end’, The Australian, 25 August 2017 

http://www.theaustralian.com.au/opinion/scourge-of-modern-slavery-must-end/news-

story/7f82af9af13be339991be7cbd9b94d2c 
23 Fritz J. Roetlisberger and William J. Dickson, Management and the worker (Harvard University Press, 12th ed, 1961), vii. 

The Hawthorne studies looked at morale, human reactions, and productivity within the organisation. 

http://digitalcommons.unl.edu/edpsychpapers/135
http://www.theaustralian.com.au/opinion/scourge-of-modern-slavery-must-end/news-story/7f82af9af13be339991be7cbd9b94d2c
http://www.theaustralian.com.au/opinion/scourge-of-modern-slavery-must-end/news-story/7f82af9af13be339991be7cbd9b94d2c
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had participated.24 Employee complaints about work and working conditions were categorised 

into three separate classes,25 with Class C capturing complaints which would still, a century 

later, be considered as bullying complaints. Class C complaints canvassed ‘the hopes and fears 

of the employees’, ‘daydreaming, reverie, fantasy, and preoccupation’, socially-determined 

(rather than physical or logical) meanings, as well as ‘hygiene’ complaints relating to issues 

such as low pay rates, ‘earnings are not commensurate with length of service’, and 

organisational failure to take ability into account.26 The workers asked for a ‘court of appeal’ 

in relation to low pay rates and complained about the arbitrary definitions and equivocal 

reasoning of management.27 They categorised some bosses as ‘slave drivers’ or ‘bullies’ with 

such epithets generally being applied to supervisors who ‘bawled out’ subordinates without a 

hearing, often in front of other employees – and to [men] who were ‘arbitrary in their 

instructions and promiscuous in their reprimands’28 Other bosses who were accused of being 

‘watch dogs’, unfair, and secretive – they: 

…played politics, who had favourites … who [were] likely to distrust… 

subordinates, and who [were] always on the lookout for infractions of the rules …. 

[to] a man who was meticulous in his demands and who did not pass on to his 

subordinates information sent to the department by his superiors or by other 

organisations. 29  

 

Some supervisors were commonly described by the workers as ‘having it in for’ the employee.30 

While the Hawthorne studies were conducted under Mayo’s guidance, they were written up by 

Roetlisberger and Dickson who, in 1939, foreshadowed the sorts of difficulties still associated 

with understanding constructive management behaviours in contemporary Australian society. 

They observed, perhaps somewhat naively (given our benefit of decades of hindsight) 

[emphasis added]: 

In discussing the problem of handling people, most supervisors advocated a 

humane policy. The consensus of opinion was that the day of the ‘bully’ and the 

‘slave-driver’ had gone and the day of the ‘gentleman’ and ‘leader’ had arrived. It 

                                                           
24 Ibid, 3. 
25 Ibid, 258. 
26 Ibid, 259. In 1959, Frederick Herzberg constructed a two-dimensional paradigm of factors which motivated workers and 

concluded that things such as policy, supervision, interpersonal relations, working conditions, and salary were ‘hygiene factors’ 

rather than motivating factors. While an absence of hygiene factors can create job dissatisfaction, their presence does not 

motivate or create job satisfaction: Joseph E. Gawel ‘Herzberg’s theory of motivation and Maslow’s hierarchy of needs’ (1997) 

5(100) Practical Assessment, Research and Evaluation 1, 1. 
27 Roetlisberger and Dickson above n 23, 25. 
28 Ibid, 332-333. 
29 Ibid, 333. 
30 Ibid. 
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was rather difficult, however, for most of the supervisors to articulate this new 

conception of leadership. For some of them, it meant to ‘get around and say a cheery 

word’; for others in mean ‘to treat the employees as you would wish to be treated’; 

and for still others it meant ‘to treat them as human beings’, ‘to treat them all alike’, 

‘to show no favouritism,’ ‘to interview them occasionally’, ‘to listen to their 

grievances,’ ‘to give them service,’ ‘to give them a fair hearing,’ ‘to allow them to 

express their own ideas,’ ‘to sell yourself to them,’ ‘to encourage them’, ‘to keep 

them satisfied.31  

 

These early studies identified workplace bullying obliquely, almost as a research bi-product, 

and also highlighted the sorts of positive people management practices which may help 

counteract bullying: procedural fairness, consistency, support, encouragement, openness, and 

the valuing of employees’ ideas and opinions. By the same token, bad behaviours such as 

‘bawling out’, humiliating, micromanaging, withholding relevant information, differential 

treatment, and ‘having it in’ for someone are the sorts of negative behaviours which are still 

understood as workplace bullying and harassment in contemporary Australian workplaces.  

 

BULLYING CONDUCT?WHAT IS  

As the definitional and naming issues surrounding bullying and workplace violence are 

complex and therefore demanding of specific attention, they will be considered separately in 

Chapter Five, ‘What’s in a Word? The Language of Workplace Bullying’. Here though, as a 

starting point for further exploring the sorts of behaviours that may typically fall within the 

modern-day bully spectrum in democratic societies, Einarsen’s 2000 definition of bullying is 

referenced. Building on the definition used in 1991 by Olweus in relation to schoolyard 

bullying, Einarsen’s definition provides [emphasis added]:  

…bullying refers to situations where a person repeatedly and over a period of time 

is exposed to negative acts (i.e., constant abuse, offensive remarks or teasing, 

ridicule or social exclusion) on the part of co-workers, supervisors or subordinates, 

and where the person confronted have difficulties defending himself/herself against 

the mistreatment.32 

 

                                                           
31 Roetlisberger and Dickson, above n 23, 348. 
32 Morten Birkeland Nielsen, Stig Berge Matthiesen and Stale Einarsen, ‘The impact of methodological moderators on 

prevalence rates of workplace bullying. A meta-analysis’ (2010) 83 Journal of Occupational and Organizational Psychology 

955, 956. 
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Unlike Australia’s definition of workplace bullying under the Fair Work Act 2009 (Cth) (the 

FW Act) Einarsen’s European definition captures four key criteria that are commonly (though 

not universally) seen as features of workplace bullying: firstly, the target is exposed to direct or 

indirect, unwanted negative acts of a non-sexual and (mainly) non-violent nature; secondly, 

those negative acts are repeated (that is, bullying is systematic, aggressive behaviour repeatedly 

directed towards one or more employees) 33; thirdly, these events take place over a prolonged 

time period; and finally, there is a real or perceived imbalance of power between the parties (in 

other words, the target feels unable to neutralize or stop the negative behaviours).34  The FW 

Act definition only captures the first and second elements. For present purposes the first 

criterion is most significant: exposure to direct or indirect negative acts. This is because it is 

the quality and conduct of unwanted negative acts which encapsulate what is commonly 

understood by most lay persons to be bullying conduct.35 Further, it is the bullying behaviours 

of individual perpetrators that has been the focus of research directed towards understanding 

and measuring workplace violence. For example, behavioural checklists36 such as the Leymann 

Inventory of Psychological Terror (LIPT),37 the Negative Acts Questionnaire (NAQ), the 

Generalized Workplace Harassment Questionnaire (GWHQ), 38 and the Workplace Aggression 

                                                           
33 Under the section 789FD (1) of the Fair Work Act 2009 (Cth) in order for a worker to be ‘bullied at work’ the behaviour 

must be repeated. The requirement for repetition is also a factor in most scholarly definitions of bullying, though in reality, 

bullying can occur as serious one-off conduct, just as sexual harassment can. For example, in 2008, a 17 year-old diesel 

mechanic apprentice Daniel Bridgborn had brake cleaner sprayed on him by other apprentices as a ‘workplace prank’ and was 

set on fire, suffering serious burns: Sarah Farnsworth, ‘Apprentice set fire to colleague 'for a laugh', ABC News on-line, 1 July 

2010 at http://www.abc.net.au/news/2010-07-01/apprentice-set-fire-to-colleague-for-a-laugh/888452 
34 Nielsen et al, above n 32, 956-957. There is however, disparity between the way researchers and lay people understand 

bullying, for example, power imbalance and persistency are not always required in lay understandings of bullying: Nielsen et 

al, above n 32, 960. 
35 Note though that ‘the study of bullying at work has its roots in clinical work with severely traumatised people which presents 

a radically different context for the application of [a] definition than that of the general public’: Charlotte Rayner, Michael 

Sheehan and Michelle Barker ‘Theoretical approaches to the study of bullying at work’ (1999)20(1/2) International Journal of 

Manpower 11.12. 
36 Annabelle M. Neall and Michelle R. Tuckey, ‘A methodological review of research on the antecedents and consequences of 

workplace harassment’ (2014) 87 Journal of Occupational and Organizational Psychology 225, 238. 
37 Ibid. The version of the LIPT ‘consists of 45 items, each one measuring the exposure to workplace bullying within the 

previous 12 months with two response options (no or yes). It includes two additional questions on the frequency (i.e., daily, 

weekly, or monthly basis) as well as the duration of bullying (i.e., months and years). The 45 bullying behaviors are grouped 

in five sections according to the impact of each behavior to the victim: (1) social relationships at work (no possibility to 

communicate, verbal aggression, criticism, and indifference), (2) exclusion (isolation, rejection, and avoidance), (3) job tasks 

(no tasks, too many tasks, uninteresting tasks, humiliating tasks, tasks superior, or inferior to skills), (4) personal attacks (attacks 

on opinion or origins, rumours, gossiping, and ridicule), and (5) physical violence (physical threats including sexual 

harassment). According to Leymann’s definition, those who report exposure to at least one of the 45 bullying behaviors within 

the previous 12 months, weekly or more, and for six months or longer are defined as victims of bullying’ (footnotes omitted): 

Theodora Zachariadou, Savvas Zannetos , Stella Elia Chira, Sofia Gregoriou , and Andreas Pavlakis ‘Prevalence and Forms of 

Workplace Bullying Among Health-care Professionals in Cyprus: Greek Version of “Leymann Inventory of Psychological 

Terror” Instrument’ (2018) 9 Safety and Health at Work 340, 341. 
38 The NAQ consists of 22 items measuring exposure to negative acts that are typical of bullying: Jiro Takaki, Akizumi 

Tsutsumi, Yasuhito Fujii, Toshiyo Taniguchi, Kumi Hirokawa, Yuri Hibino, Richard J. Lemmer, Hitomi Nashiwa, Da-Hong 

Wang, Keiki Ogino, ‘Assessment of Workplace Bullying and Harassment: Reliability and Validity of a Japanese Version of 

the Negative Acts Questionnaire’ (2010) 52 Journal of Occupational Health 74, 75-76. The GWHQ is a 29-item instrument 

assesses harassing experiences across four empirically extracted factors: covert hostility, verbal hostility, manipulation, and 

physical hostility, finding covert hostility is the most commonly experienced type of harassment, followed by verbal hostility, 

http://www.abc.net.au/news/2010-07-01/apprentice-set-fire-to-colleague-for-a-laugh/888452
https://www.jstage.jst.go.jp/article/joh/52/1/52_O9011/_article/-char/en
https://www.jstage.jst.go.jp/article/joh/52/1/52_O9011/_article/-char/en
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Research Questionnaire (WAR-Q)39 are all commonly research instruments designed to 

measure acts of bullying. The NAQ for example considers negative acts such as being 

humiliated or ridiculed in connection with work, having key responsibilities removed or 

replaced with more trivial or unpleasant tasks, enduring persistent criticism of one’s work and 

efforts, and being the subject of excessive teasing and sarcasm as falling within the bullying 

spectrum. 40  

 

These instruments capture examples of the types of overt and covert (or ‘subterranean’) 

behaviours that may be understood as bullying:   

The academic bully plays a more subtle game. He – or, just as likely, she – might 

interrupt every time you speak in a committee meeting. Or roll [their] eyes at your 

new idea. Bullies may spread rumours to undermine a colleague’s credibility or shut 

their target out of social conversations.41 

 

‘Bullying’ per se is sometimes perceived to be of ‘a lower intensity and consequently of less 

significance than other forms of harassment or discrimination as Cassell notes [targets]:  

…subjected to deliberate and relentless actions including rudeness, intimidation, 

humiliation, suppression, exclusion, or similar behaviors perpetuated by 

administrators are likely to perceive the actions to be undeniably abusive in nature 

and in many instances (cases lacking elements of race, sex, disability, or other 

grounds recognized by law) are left with little or no legal recourse’. 42 

 

As suggested above, the range of behaviours which may be understood as ‘workplace violence’ 

is very broad and the dividing line between acceptable and non-acceptable behaviours at work 

is often fuzzy. As will be seen in in Chapter Ten, which considers the first 15 months of cases 

brought under the national anti-bullying regime, whether or not certain conduct amounts to 

                                                           
manipulation, and physical hostility with verbal and covert hostility, and manipulation being identified as significant predictors 

of psychological distress: Rospenda and Richman, above n 1, 221-238. 
39 Nielsen et al, above n 32, 958. The WAR-Q is a 60-item instrument including items referencing physical, sexual and racial 

harassment and other items which measure aggression: Steve Harvey and Loraleigh Keashly ‘Predicting the Risk for 

Aggression in the Workplace: Risk Factors, Self-Esteem and Time at Work’ (2003) 31(8) Social Behaviour and Personality 

807, 809. 
40  Nielsen et al, above n 32, 958. 
41 Piper Fogg: National Tertiary Education Union Branch, Submission No 12 to House of Representatives Standing Committee 

on Education and Employment, Inquiry into Workplace Bullying, 7.   
42 Macgorine A. Cassell ‘Bullying in Academe: Prevalent, Significant, and Incessant’ (2011) 4(5) Contemporary Issues in 

Education Research 33, 33. 
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bullying at law is also heavily reliant on circumstances, context, and the historical interactions 

between the different actors.  

 

Beyond these influences, an individual’s perception about what is or is not workplace violence 

is also influenced by a range of contextual, cultural,43 and organisational factors.  For example, 

some claim that bullying may be inadvertently used as a ‘management tool’.44 That is, 

managerial behaviour may be interpreted and experienced by recipients as bullying and 

harassment, regardless of intention. Managers may not see their behaviour as bullying but rather 

would characterise (and justify) their behaviour as simply taking a ‘firm management’ approach 

or ‘doing their best by [their] employer and staff’.45 As one clinical psychologist, working 

mainly within the Australian public sector observed, some managers ‘break-down’ on learning 

they have been accused of workplace bullying by their staff:  

‘They didn’t think they were bullying. They simply thought they were taking tough 

managerial decisions.46 

  

However, other managers are cognisant that their behaviour amounts to workplace bullying and 

harassment. While some may simply be ambivalent about this, others have been known to boast 

about being able to ‘get rid of’ staff by ‘managing’ them in particular ways, by using bullying 

as a strategy to force resignations and avoid redundancy payments.47  

 

Bullying behaviours exist on a spectrum  

Though some researchers have abandoned developing comprehensive lists of workplace 

bullying behaviours,48 it is still pertinent to consider the sorts of actions that may constitute 
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45 See for example Peter Carroll v Karingal Inc [2015] FWC 3709 an unfair dismissal matter at [60]-[62]. 
46 Adam Coleman, ‘Bullies Still Ruling the Workplace’ (2009) April Government News 10. See also Peter Carroll v Karingal 

Inc [2015] FWC 3709. 
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bullying or workplace violence.49 As indicated in Chapter One, the range of workplace 

behaviours that may be understood or construed as bullying are incredibly diverse and exist on 

a continuum from ostensibly mild and (seemingly) innocuous non-verbal actions (such as 

ignoring a colleague, eye rolling, sighing, back-turning and other rude gestures) through to 

serious and criminal acts of physical violence such as physical and sexual assault and murder.50 

Some though are critical of such an elastic definition of bullying because almost anything can 

potentially be called ‘bullying’ – from eyebrow-raising, giving ‘the evil eye’, pulling faces 

(which are often culturally-constructed activities): 

…to verbal expressions of preference towards particular people over others. A 

tyranny of sameness may be implicitly proposed in this pursuit to eradicate bullying 

behaviours. Yet, on the other hand, sometimes very egregious behaviours are 

named as bullying, when in fact they may constitute criminal hazing or 

sexual/gender harassment.51 

 

In addition, whether an individual or group focus is taken, organisational cultural differences 

in both understanding and interpreting bullying conduct are relevant. Hoel and Einarsen 

reported one of their interviewees in a study investigating the shortcomings of a Swedish 

ordinance on workplace victimisation as saying [emphasis added]: 

… you know that bullying in Sweden has a different face than in other countries. 

Here people are being excluded from the group in a silent way.52  

 

The following categorisation of possible bullying conduct is indicative only and incorporates 

just some of the spectrum of acts or omissions which may amount to workplace bullying, 

depending as always, on the facts of a given case, context, and the interactive history of the 

stakeholders: 
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Criticising: for example, by exposing individuals to verbal hostility;53 by undue public criticism 

and name-calling;54 by giving unfair, undeserved and destructive criticism of work product and 

performance.55  

Cyber-bullying: for example, by using social media, text messages, chat rooms, and email, etc., 

to bully; by masquerading as the target on-line.56 

Destroying: for example, by damaging and/or destroying personal property, reputation, health 

and well-being, identity theft (having one’s social media account/s hacked by a person pretends 

to be the target) or ideas or property theft. 57 

Excluding/Isolating: for example, by socially isolating and excluding from the peer group,58 

social events, relevant workplace meetings; by undeserved silence or hostility in response to 

friendly attempts to engage in conversation.59  

Gesturing: for example, by using non-verbal communication such as eye-rolling, ‘giving the 

bird’, etc., to offend or humiliate.60 

Gossiping and rumour-mongering: for example, by spreading malicious, false, misleading, 

defamatory, offensive or damaging rumours or information by way of direct speech, telephone 

calls, email, video, or text message.61  

Harassing: for example, through repeated sexual and non-sexual harassment and 

discrimination.62 

                                                           
53 Morten Birkeland Nielsen and Ståle Einarsen, ‘Outcomes of exposure to workplace bullying: A meta-analytic review’, (2012) 
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62 Safe Work Australia, Dealing with Workplace Bullying – A Worker’s Guide (Safe Work Australia 2016) 6. 
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Humiliating or ridiculing: for example, by copying people who do not need to know into emails 

critical of the target, by hinting that the worker should resign, move jobs or change employers;63 

by being ‘made a laughing stock of’; and through the use of offensive nicknames.64 

Inconsistency: for example, by increasing work pressure to perform on one individual/group 

beyond the level of expectations of others in the organisation.65 

Intimidating and threatening: for example, by yelling, verbal abuse, name-calling, making 

direct or indirect verbal or physical threats in relation to termination, demotion, physical 

safety.66  

Manipulating: for example, by professing ‘concern’ for the target, enabling them to misuse 

legitimate organisational processes as part of the bullying.67 

Mis(Managing), Marginalising/Side-lining: for example, by ignoring; by withholding the 

information, knowledge or experience needed to do the job;68 by unfairly reassigning work 

responsibilities or giving menial tasks; by ‘demoting’;69 by assigning unreasonable workloads 

and deadlines;70 by setting tasks unreasonably below or beyond a person’s skill level; by 

changing work arrangements such as rosters and leave to deliberately causes inconvenience.71 

Micromanaging: for example, by giving extremely close supervisory oversight or excessive 

monitoring of everything an employee does – their work, the time they arrive for and leave 

work, the breaks they take, who they speak to.72  

Obstructing: for example, by deliberately creating obstacles to effective work performance.73  
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Posting and publishing: for example, by sending offensive mail or emails; by posting videos, 

putting up offensive posters at work. 74 

Retaliating: for example, by engaging in negative acts such as performance management, as 

pay-back for complaining.75 

Scapegoating: for example, by placing the fault for failure on a stigmatized individual or group 

in the organisation, by blaming for everything that goes wrong, and displacing and projecting 

anger and frustration onto another person.76 

Touching: for example, by inappropriately pushing, pulling, hitting, punching, spitting, assault, 

battery.77 

Wounding, sexual assault, killing: for example, by sexual assaulting, stabbing, shooting (or 

threats of the same).78 

 

As indicated above, these sorts of behaviours are illustrative only and not intended to be 

exhaustive. They may be engaged in by clients, customers, patients, students, members of the 

public, and sideways, upwards and downwards co-workers, subordinates or managers 

respectively.79 They may be perpetrated by ‘organisations’ through their representatives 

(typically managers) by actions such as scheduling targets for (unnecessary) medical and 

psychiatric assessments,80 subjecting targets to performance management plans, alleging 

breaches of the organisation’s code of conduct, selecting targets for redundancy, and 

terminating targets’ employment.81 The degree to which employers and managers consciously 

encourage workplace bullying as a means of control and/or experience a gain from doing so, is 
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difficult to measure empirically.82 Bullying through unreasonable management action may first 

occur or be exacerbated after targets ‘complain’ about some organisational issue (for example, 

after targets complain about bullying and harassment or apply for sick leave or worker’s 

compensation on account of bullying or some other workplace illness or injury)83 they may be 

subjected to first instance or further bullying. 

 

It is probable that not all acts that fit within the bully spectrum have yet been identified or 

captured by academic research. Mass media reports evidence novel and creative bullying acts: 

smearing  faeces on toilet seats, locking targets  out of the workplace,84 shooting  bullet holes 

into walls to  ‘target’ practice,85 making false allegations86 interfering in the elections of 

volunteers, 87 unnecessarily performance managing,  assigning unsuitable duties and (mis)using 

job selection practices to selectively punish people who displease managers,88 making (false) 

accusations of self-harm, delaying pay processing, taking ‘non-witness’ statements about 

targets,89 spitting at and pouring fish sauce on employees,90 and ‘farting’ in an employee’s 

general direction.91 

 

OUT-THE FALLWORKPLACE BULLYING:  

The consequences of workplace bullying are generally examined at individual, dyadic, group, 

organisational, and societal levels.92 Workplace bullying and harassment have many serious 
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adverse personal, psychological, social and economic effects. 93 These impact not only on 

targets, perpetrators, and perpetrator-targets (or ‘bully-victims’94), but also on bystanders, 

families, friends (who may be characterised as ‘secondary victims’),95 human resource 

professionals,96 organisations, and the national and global economies. The adverse impacts of 

bullying include, but are not limited to finance-related,97 career and work-related,98 organisation-

related, health-related, and relationship-related detriment.  

 

Two meta-analyses (Hershcovis and Barling in 2009 and Lapierre, Spector, and Leck in 2005) 

which compared the impact of psychological aggression and sexual harassment on a range of 

outcomes (for example, job-satisfaction, stress, anger, and health), found that the effects of 

psychological aggression and bullying were significantly more severe than the effects of sexual 

harassment.99 In 1996, Leymann observed that the post-traumatic distress disorder symptoms 

of drivers who could not stop their trains from hitting people suiciding by train, were milder 

and less extensive than the trauma of victims of long-term mobbing which were at similar levels 

to those displayed by women who had been raped.100 Adverse health effects can also be 

compounded where bullying persists over extended periods of times (including repeated 

exposure to perpetrators) and where administrative interventions fail.101 

 

Impact of Bullying on individuals 

The negative impact of workplace violence and abuse on individual workers, like the behaviour 

itself, exists on a spectrum, and the negative consequences of bullying vary between 
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individuals.102 Co-worker ‘audiences’ or bystanders are included as individuals who may suffer 

as a result of workplace bullying as they may live in fear of being the next target, and typically 

report higher stress levels and intentions to leave than workers who are not exposed to 

bullying.103 They also report feelings of elevated negativity, decreased work satisfaction and 

overall work experience.104 

 

Consequent to the bullying, targets may experience employment disruption,105 and severe 

physical health,106 social, psychological, and psychosomatic problems.107 Post-traumatic stress 

disorder (PTSD) and depression, identity crisis, emotional damage (for example, humiliation, 

doubt and stress) and counterproductive work behaviours may occur.108 In 2004, Mayhew et al 

argued that the emotional/stress impact attributable to physical violence and bullying can 

impact similarly over time, and that the physical severity of an incident (for example, a slap to 

the face as opposed to denigration by co-workers) may be a poor predictor of the level of 

emotional/stress injury.109  

 

From a psychological perspective, targets of workplace bullying and harassment report high 

rates of psychological distress (for example, fear, stress, and depression).110 Other responses 

include reactions such as shock, despair, anger, helplessness, sleep problems, chronic fatigue, 

and increased suicide risk.111 Targets may feel sadness, shame, guilt, anxiety, distrust, disgust, 

disbelief, and powerlessness.112 They may suffer such severe blows to their self-esteem that they 
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may never recover. They may self-medicate with drugs and alcohol.113 Targets also may become 

socially isolated because their relationships with work colleagues, friends and families 

deteriorate and fail.114Post-traumatic stress syndrome, insomnia, various nervous symptoms, 

melancholy, apathy, lack of concentration, and socio-phobia also occur. 115 They may become 

homeless. In a worst-case scenario, they may take their own life,116 or the lives of others.117 

 

In addition, from a physical perspective, targets may suffer from a number of physical health 

problems such as decreased physical strength and musculo-skeletal complaints,118 increased 

cortisol level, elevated heart rate, and increased mortality.119Although isolated acts of bullying 

may be detrimental and mildly offensive, accumulated patterns of behaviour may constitute a 

greater risk to targets because they may be experienced as destabilizing, highly distressing and 

traumatic.120 Further, while complaining about workplace mistreatment triggers different forms 

of retaliation (referable to the social positions of the target and the perpetrator) and leads to 

‘lower professional, psychological, and physical well-being among mistreated employees’, 

there are also health and well-being costs associated with target silence (or enduring 

mistreatment without voicing resistance).121  

 

Gradations of Harm: Do I Stay or Do I Go Now? 

The degree of harm experienced may be linked to the ability of the targets to speak-up and 

complain about or challenge the behaviour, and also their capacity to (voluntarily) leave their 

employment and/or the organisation. For example, in 2003, Cortina and Mageley reported that 

employees who endured mistreatment in silence, were the ones who experienced the highest 
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Committee No .4 – Legal Affairs, Emergency Services Agencies, Uncorrected Proof, at Macquarie Room, Parliament House, 

Sydney on Monday, 22 September 2017; and Parker above n 111, 3.  
117 Knefel and Bryant, above n 16, 582. 
118 Parker, above n 111, 170-171. 
119 Nielsen and Einarsen, above n 53, 313. 
120 Ibid, 315. 
121 Lilia M. Cortina and Vicki J. Magley, ’Raising voice, risking retaliation: Events following interpersonal mistreatment in the 

workplace’ (2003) 8(4) Journal of Occupational Health Psychology 247, 247. 
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levels of psychological and physical harm.122 In some cases, a target’s ability to respond to 

attacks may be limited because they may need to negotiate responses that allow them to 

maintain their employment.123 In 2014, Parker argued that economic realities may limit a target’s 

response options, leading to decreased power (powerlessness) and silence in the workplace.124 

Some targets may have no choice but to remain, not only because no one takes their account of 

the abuse seriously, but also because they are financially dependent on the abuser,125 and may 

have few alternative employment options. 

 

Disruption to work-life is a common impact of workplace bullying and includes leaving or 

changing jobs, reduced productivity, job satisfaction, organisational commitment and loyalty,126 

and problems with relationships at work.127 Expulsion from organisations and difficulties for 

targets in finding a way back into the job market may occur due to health problems.128 Targets 

may experience a decline in work performance, morale and motivation,129 which may in turn 

lead to performance management by the organisation (which may also be or become a further 

manifestation of workplace bullying).130 Targets may start looking for alternative work, taking 

time off work (for example, using sick leave, annual leave, long service leave, leave without 

pay) to avoid the situation.131 They may be expelled from, or retire from the workforce earlier 

than planned132 (which clearly has the potential to diminish the quality of their lives in 

retirement) or they may face problems finding alternative employment.133  

 

Targeted workers sometimes choose to stay with the organisation in the hope that the behaviour 

will stop, or in the (often misguided) belief that if they ‘fight’ the bullying behaviour may be 

                                                           
122 Salin et al, above n 106, 1191. 
123 Parker, above n 111, 170. 
124 Ibid. 
125 Ibid, 171. 
126 Salin et al, above n 106, 1190; Fox and Cowan, above n 93, 116. 
127 Keashly, above n 105, 234. 
128 Mats Glambeki, Anders Skogstad, and Stale Einarsen, ‘Take it or Leave: a five-year prospective study of workplace bullying 

and indicators of expulsion in working life’ (2015) 53(2) Industrial Health 160, 162. 
129 Parker, above n 111, 171; Nielsen and Einarsen, above n 53, 315. 
130 See for example Geoffrey David Black v Telstra Corporation Limited [2009] AIRC 479; (15 May 2009) at [36] where 

Commissioner Bacon observed ‘The threat of placing people on performance and disciplinary processes can be an effective 

tool, but can nevertheless be used in an improper way to intimidate and bully employees. This is not a finding that was the case 

in this matter. It is an observation that in the substantive case it may well prove to be a relevant consideration’. 
131 Nielsen and Einarsen, above n 53, 310, 315. 
132 Glambeki et al, above n 128, 161. 
133 Ibid. 
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able to make it stop.134 Targets of bullying may have many reasons for staying on in an 

organisation after bullying, with many reporting a belief that the perpetrator should be the one 

to leave.135 For some targets, leaving may feel like self-betrayal, and could signal the beginning 

of a ‘lifelong ‘battle’’ to protect their reputation, identity, and self-esteem.136 Employees may, 

if they suffer a physical or psychological injury as a consequence of the bullying and 

harassment, make a claim for workers’ compensation, income protection, or disability support 

benefits.137 If the target makes a formal complaint and/or commences some form of litigation, 

they generally need to be able to fund these processes. They may also find themselves 

suspended from employment and/or the target of a workplace investigation even though they 

made the complaint about bullying.138 

 

Impact on organisations 

In economic terms alone, the costs of bullying are significant. Though there is a paucity of 

financial data on the true costs to employers and the economy of workplace bullying, in 2010, 

the Australian Productivity Commission estimated the cost to be in the order of between $6 and 

$36 billion.139  In terms of organisations, workplace violence has a range of potential adverse 

impacts. Organisations may suffer from increased absenteeism (due to fear, illness and 

injury),140 greater employee intention to leave,141 and higher staff turnover.142 These are all linked 

to potential increases in recruitment and training costs and to reduced morale, performance and 

productivity.143 Other negative organisational impacts include damaged reputations, legal 

issues, the creation of an unpleasant work environment,144 and damage to organisational 

                                                           
134 Mona Berthelsen, Anders Skogstad, Bjørn Lau, and Ståle Einarsen ‘Do they stay or do they go?: A longitudinal study 

of intentions to leave and exclusion from working life among targets of workplace bullying’ (2011) 32(2) International 

Journal of Manpower 178, 180. Berthelsen et al talk about an unfolding model of employee turnover is which ‘shock’ 

(which may be experienced as neutral, negative or positive, expected or unexpected) and may be bullying, a job offer, a marital 

status change, a job transfer, a goal conflict between the employee and the organisation that may trigger the enactment of a pre-

existing script that results in either the search for alternative job opportunities or the decision to stay on.  
135 Ibid, 180. 
136 Ibid.  
137 Glambeki et al, above n 128, 162. 
138 See for example, Romero v Farstad Shipping (Indian Pacific) Pty Ltd [2014] FCA 23. 
139 Australian Government Productivity Commission, Productivity Commission Research Report: Performance Benchmarking 

of Australian Business Regulation: Occupational Health & Safety (Australian Productivity Commission, March 2010) 279. 
140 Nielsen and Einarsen, above n 53, 310, 315. 
141 Ibid, 310; In A Sheehy v University of the Sunshine Coast - PR915756 [2002] AIRC 322; (22 March 2002) at [6] at least 

one third of the faculty apparently expressed and intention to leave on account of the Dean’s conduct. 
142 Bennett J. Tepper, ‘Consequences of abusive supervision’ (2000) 43 Academy of Management Journal, 178–90; Glambeki 

et al, above n 128, 161. 
143 Nielsen and Einarsen, above n 54; Parker, above n 111, 171. 
144 Einarsen, above n 86, 17; Glambeki et al, above n 128, 161. 
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cultures.145 Additional negative organisational consequences may include difficulty recruiting 

good staff on account of poor organisational reputation, increased product delivery costs, and 

increased legal fees associated with prosecutions, common law and other legal claims.146  The 

costs associated with staff turnover can be extensive as both targets and bystanders are affected 

negatively and are motivated to resign.147  

The conflict arising from bullying may also distract management time, energy and resources 

from other matters leading to: 

…a rise in accidents, strained loyalty, distrust, sabotage, resentment, uncivil 

climate, decreased communication and even violence.148 

 

The organisational detriments caused by workplace bullying, in turn lead to reduced business 

profitability, increased insurance premiums (including in relation to worker’s compensation), 

increased use of and cost to the health system, and a range of other adverse impacts on the 

economy.149  Further, the impact of workplace violence and bullying may have an indirect 

adverse impact on organisations through customer and client behaviour. As Mayhew et al 

contended in 2004, clients may express dissatisfaction to staff and external bodies, change their 

purchasing decisions, lodge complaints, or become litigious. These economic consequences 

will increase over time if the incidence and severity of forms of occupational violence goes 

unchecked or multiplies.150 

 

CONCLUSION 

There is a broad spectrum of behaviours that may be labelled by targets and others as workplace 

bullying. Educating workers and helping them understand the various ways in which workplace 

                                                           
145 James E. Bartlett and Michelle E Bartlett ‘Workplace Bullying: An Integrative Literature Review’ (2011) 13:69 Advances 

in Developing Human Resources 69, 69. 
146 Mayhew et al, above n 86, 130. 
147 Charlotte Rayner and Loraleigh Keashly, ‘Bullying at work: a perspective from Britain and North America’ in Suzy Fox 

and Paul Spector (Eds). Counterproductive work behaviors (2005, American Psychological Association) 271–96. 
148 Jonathan Marc Hamberger, Workplace Dispute Resolution Procedures in Australia (PhD Thesis, Macquarie University, 

2015) 10. 
149 See for example Helge Hoel, Michael J. Sheehan, Cary L. Cooper, and Ståle Einarsen, ‘Organisational Effects of Workplace 

Bullying’ in Stale Einarsen, Helge Hoel, Dieter Zapf, and Cary L. Cooper (eds) Bullying and Harassment in the Workplace: 

Developments in Theory, Research, and Practice (CRC Press 2nd ed, 2011) 129, 137-139. 
150 Mayhew et al, above n 86, 130. 



 

 71 

bullying and harassment behaviour manifests151 may help targets recognise that they have been 

or are being bullied, or conversely, that they are not being bullied. It may also help perpetrators 

and organisations understand how they may be engaging in, facilitating, condoning, or 

perpetuating workplace abuse.  

 

Bullying behaviours may be direct or indirect,152 subtle or covert,153 active or passive (acts of 

omission), perpetrated by individuals, groups, or organisations. The behaviours may be directed 

at persons or things important to the target, and ‘inherently’ abusive or ambiguously abusive 

(that is ‘normal’ daily interactions which may be abusive in certain contexts but not in others). 

154 However, described or defined though, bullying conduct may have huge costs and 

consequences for individuals, workplaces and the larger culture. For example, in 2009, Hartel 

observed that bullying was probably the single biggest factor keeping a work group from 

reaching its full potential in terms of productivity or creativity:  

Where there are bullies in the workforce do you think you are going to get much 

creativity? You’re not, because people will be too afraid to suggest anything. 155  

 

Further, one of the individual consequences of workplace bullying - expulsion from working 

life - has possible consequences all the way up to the societal level;156 including by rendering 

irreparable and life-long harms to individual employees. Although there is significant anecdotal 

evidence of work-related suicide on account of bullying (for example, Panlock and Hodder), 

the Australian evidence of work-related suicide following unreasonable work practices and 

bullying is thin.157 As indicated above, almost a decade ago the Australian Productivity 

Commission has suggested that the cost of workplace bullying to employers and the economy 

was in the order of between $6 and $36 billion.158 This is significant. The development of a 

                                                           
151 To this end, Leymann developed a typology of activities to describe mainly hostile activities in northern European countries 

called the Leymann Inventory of Psychological Terror or LIPT-questionnaire in 1990 (Heinz Leymann ‘The Content and 

Development of Mobbing at Work’ (1996) 5(2) European Journal of Work and Organizational Psychology’ 165-184 at 171). 
152 Work Health and Safety (Preventing and Responding to Bullying) Code of Practice 2012 (No 1) (ACT) 3. 
153 Marie Hutchinson, Margaret H. Vickers, Lesley Wilkes, and Debra Jackson ‘A typology of bullying behaviours: the 

experiences of Australian nurses’ (2010) 19 Journal of Clinical Nursing 2319-2328. 
154 Keashly, above n 84, 235. 
155 Coleman, above n 46, 10. 
156 Glambeki et al, above n 128, 161. 
157 Mayhew et al, above n 86, 120. 
158 Australian Government Productivity Commission, Productivity Commission Research Report: Performance Benchmarking 

of Australian Business Regulation: Occupational Health & Safety (Australian Productivity Commission, March 2010) 279. 

Note this estimate was apparently based on a 2001 paper so it is likely that the true costs are considerably higher: Paul McCarthy 
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consistent and comprehensive international definition of workplace abuse, together with 

exemplifying the wide-ranging sorts of conduct that may be captured by such a definition, 

together with more accurate tools for measuring prevalence and costs, would be helpful in 

producing more definitive estimates of the costs and other adverse impacts of workplace abuse 

to individual, organisations, and society. 

  

                                                           
and Clair Mayhew Safeguarding the Organization against Violence and Bullying: An International Perspective (Palgrave 

MacMillan 2004) 42.   
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Chapter Five 
What’s in a Name? The Language of Workplace Bullying  

The variety of behaviours which may be covered under the general rubric of violence at work is so large, the 

borderline with acceptable behaviours is often so vague, and the perception in different contexts and cultures of 

what constitutes violence is so diverse, that is becomes a significant challenge to both describe and define this 

phenomenon – Chappell and Di Martino 20061  

To put it bluntly, I am sure Mr Gillies did not expect flowers from the Employer for the way he was conducting 

himself? – Commissioner Cloghan 20162 

INTRODUCTION 

In this chapter the power of words and language are considered in the context of workplace 

bullying.3 The ways in which we name, label, define, classify, and speak (or not) about this 

important social issue may prove critical to how individuals and a community do (or don’t) 

understand, experience, describe and complain (or not) about it. As Silbey and Sarat observed 

in 1997, legal institutions cannot be understood without seeing the entire social environment 4 

- the law not only constructs authoritative visions of our social world, it also exerts force behind 

these interpretations. 5 While  

[L]aws may be human creations and thus apparently malleable, contradictory, and 

indeterminant [sic], subject to interpretation and reformation… to the defendant 

who goes to [gaol], the law is certainly less malleable and less subject to 

reinterpretation and more like something one bounces against.6  

 

If workplace bullying is not (legally or otherwise) defined in a shared, homogenous and easily 

understood way, it may be rendered less visible - a quality which may in turn facilitate the 

silencing of bullying complaints. Indeed, as highlighted in Chapter Three, even the wide 

disparities in the claimed prevalence of bullying may primarily be due to the use of different 

legal and other operationalisations of the bully concept, by the ways in which it is defined and 

delimited.7 As the critical theorists have observed: 

                                                           
1 Duncan Chappell and Vittorio Di Martino, Violence at Work (International Labour Office 2006) 16. 
2 Application by Gillies [2016] FWC 5722 at [66]. 
3 Parts of this chapter have been published in shortened form in Allison Ballard and Patricia Easteal, ‘What’s in a name? The 

language of workplace bullying’ (2018) 43(1) Alternative Law Journal 17-23. 
4 Susan S. Silbey and Austin Sarat, ‘Critical Traditions in Law and Society Research’ (1987) 21(1) Law and Society Review 

165, 165. 
5 Sally Engle Merry, ‘The Discourses of Mediation and the Power of Naming’ (1990) 2 Yale Journal of Law & the Humanities 

1, 2. 
6 Silbey and Sarat, above n 4, 168. 
7 Mogens Agervold, ‘Bullying at work: A discussion of definitions and prevalence, based on empirical study’ (2007) 40 

Scandinavian Journal of Psychology 161, 161. 
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…meaning and knowledge [are not only] a product of social power, this is a process 

that is not entirely knowable. There are great silences and omissions; many voices 

are unheard, not well understood, and even subjugated.8 

 

As Merry pointed out [emphasis added]: 

One aspect of the power of law is its ability to establish a dominant way of 

construing events and to silence others, thus channelling and determining the 

outcome of legal proceedings. Legal processes can be seen as performances in 

which problems are named and solutions determined. These performances include 

conversations in which the terms of the argument are established and penalties 

specified. The ability to structure this talk and to determine the relevant discourse 

within which an issue is framed - in other words, in which the reigning account of 

events is established - is an important facet of the power exercised by law.9 

 

Definitions can be approached inter alia from a language (or dictionary) perspective, from an 

academic (or scholarly) viewpoint, or from ‘government’ and legal perspectives. Accordingly, 

definitions vary widely across academic disciplines, States, linguistic traditions and cultures.10 

Looking at examples, the ways in which specific combination of words in different definitions 

may act to include and/or exclude certain behaviours from what we understand to be bullying 

are explored below. Additionally, the language of workplace violence, synonymous labels and 

both non-statutory and statutory definitions are considered from the perspective of possible 

impacts on the actions of targets and employers and the application of legal remedies.  

 

Shakespeare’s oft quoted words ‘a rose by any other name would smell as sweet’11 are 

frequently used to suggest that the names of things do not affect what or who they really are. In 

practice though, legal and social ‘realities’ are constructed through cultural and gendered filters 

and mirrors which create, reflect, and distort our perceived ‘reality’ of these phenomena. 12 And, 

language is one important lens. What we define as ‘reality’ is influenced by language and 

communication styles that affect ‘what we want to see, or choose to see, and by doing so…. 

                                                           
8 Silbey et al, above n 4, 169. 
9 Sally Engle Merry, ‘The Discourses of Mediation and the Power of Naming’ (1990) 2 Yale Journal of Law & the Humanities 

1, 2. 
10 Katherine Lippel, ‘Addressing Occupational Violence: An overview of conceptual and policy considerations through a 

gender lens’ Working Paper No 5/20106, International Labour Office, 7. 
11 Juliet in William Shakespeare, Romeo and Juliet 
12 Patricia Easteal, Less than Equal – Women and the Australian Legal System (Butterworths, 2001). 
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influences what we communicate to others [and]…creates social conventions [which] 

subsequently affect[s]…[the]… language we deem appropriate in certain circumstances’.13 The 

importance of the language used in bullying and bullying disputes is well-understood within 

Australia’s anti-bullying jurisdiction where labels have been abandoned in favour of more 

empowering approaches to dealing with domestic violence and bullying, including the careful 

use of language from the earliest stages of case management.14 Commissioner Peter Hampton, 

head of the jurisdiction, intentionally does not use terms such as ‘bully’ or ‘victim’ when 

dealing with disputes and these terms are not included in the  Fair Work Commission’s material 

because [emphasis added]: 

…they are loaded terms [and] the moment the Commission uses those terms it 

characterises the parties…..[generally though, the parties in this jurisdiction] can 

agree about how they will treat each other in the future [even] if they can't agree on 

how they have dealt with each other in the past.15  

 

Similarly, the use of terms such as ‘workplace psychopath’ are unhelpful. As Caponecchia et 

al have opined: 

[A]pproaches that label individuals for alleged unacceptable behaviours require 

greater scrutiny, regarding their validity, their efficacy, and the unintended side-

effects they can have on workplace relationships…….The stigma associated with 

the label ‘psychopath’ in the lay population means that calling a co-worker a 

‘psychopath’ has significant negative ramifications for all stakeholders (Edens 

2006), and could even trigger defamation proceedings……such labelling can [also] 

preclude the development of a more reasonable strategy to resolve the situation, and 

victimise someone regardless of the truth or otherwise of the accusation. 16 

 

 

RKPLACE VIOLENCE IN THE WO - OCIAL ISSUEHOW WORDS UNVEIL A S 

Just as it is difficult for seeing people to describe colour to a person born blind, it is also difficult 

to discuss, to complain about, or to remedy phenomena that have no name, or no common, 

                                                           
13 Patricia Easteal, Lorana Bartels, and Sally Bradford, ‘Language, gender and ‘reality’: Violence against women’, (2012) 40 

International Journal of Law, Crime and Justice, 326. 
14 Workplace Express, ‘Bullying, domestic violence experts say careful language is critical’ Workplace Express on-line (3 

November 2017) <https://www.workplaceexpress.com.au/nl06_news_selected.php?act=2&stream=8-

300&selkey=56225&hlc=2&hlw=>. 
15 Ibid.  
16 Carlo Caponecchia, Andrew Y. Z. Sun and Anne Wyatt ‘‘Psychopaths’ at Work? Implications of Lay Persons’ Use of Labels 

and Behavioural Criteria for Psychopathy’ (2012) 107 Journal of Business Ethics 399, 400-401. 
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shared or understood name or meaning. Indeed, once a phenomenon is named it may be more 

easily talked and thought about.  

 

Violence against women is an excellent example. Although intimate-partner violence (IPV) or 

domestic violence is, at the least, a biblical phenomenon, it was only in 1979, that a name - 

battered woman syndrome (BWS) - was given to medical or psychological conditions that result 

from long term spousal abuse. 17 This naming resulted in a proliferation of research into violence 

against women in the United States (US), subsequently documenting high rates of violence.18  

 

Just as naming BWS and IPV gave rise to a proliferation in diagnosis, research, and public 

awareness of violence against women, a similar sudden growth took place in relation to the 

social phenomenon of workplace abuse.19 Although the word ‘bully’ dates to the mid-16th 

century in Europe,20 research was largely anecdotal until the mid-1990’s when Heinz 

Leymann’s seminal work framed bullying (or more particularly ‘mobbing’) as a workplace 

phenomenon,21 although as observed in Chapter Four, Mayo’s work in the 1920s, also noted the 

bully problem. A Google Scholar search of ‘articles’ referencing ‘bullying’ or ‘mobbing’ and 

‘workplace’ for instance showed that for the seven decades from 1900-1970, these search terms 

produced only 358 ‘hits’.22 Apparently, little was being written – although it is possible that all 

research during this period has not been retrospectively uploaded into Google Scholar. In any 

case, for the three decades from 1971-2000, there were 4,760 hits, 23 and in the less than two 

                                                           
17 The term ‘battered woman syndrome’ was coined by Lenore Walker in 1979: Debby L Roth and E.M. Coles ‘Battered 

Woman Syndrome: A Conceptual Analysis of its Status vis-d-vis DSM IV Mental Disorders’ (1995) 14 Medicine and the Law 

648. 
18 Mieko Yoshihama, Breaking the Web of Abuse and Silence: Voices of Battered Women in Japan, (2002) 47(4) Social Work 

389. 
19 See for example, Judy Pate and Phillip Beaumont ‘Bullying and harassment: a case of success?’ (2010) 32 (2) Employee 

Relations 171,172, who note that the growing interest in bullying and harassment has been reflected in a growing body of 

literature. 
20 English Oxford Living Dictionaries accessed at <https://en.oxforddictionaries.com/definition/bully>. 
21 Claire P Monks, Peter K Smith, Paul Naylor, Christine Barter, Jane L Ireland, Iain Coyne, ‘Bullying in different contexts: 

Commonalities, differences and the role of theory’, (2009) 14 (2) Aggression and Violent Behaviour 146, 151; Maryam Omari 

and Megan Paull (eds), Workplace abuse, incivility and bullying: methodological and cultural perspectives 2. 
22Accessed on 18 April 2017 at 

<https://scholar.google.com.au/scholar?q=bullying+OR+mobbing+%22workplace%22&hl=en&as_sdt=0%2C5&as_ylo=190

0&as_yhi=1970.>. 
23Accessed on 19 April 2017 at 

<https://scholar.google.com.au/scholar?as_q=&as_epq=workplace&as_oq=bullying+mobbing&as_eq=&as_occt=any&as_sa

uthors=&as_publication=&as_ylo=1971&as_yhi=2000&btnG=&hl=en&as_sdt=1%2C5>. 

https://en.oxforddictionaries.com/definition/bully
https://scholar.google.com.au/scholar?q=bullying+OR+mobbing+%22workplace%22&hl=en&as_sdt=0%2C5&as_ylo=1900&as_yhi=1970
https://scholar.google.com.au/scholar?q=bullying+OR+mobbing+%22workplace%22&hl=en&as_sdt=0%2C5&as_ylo=1900&as_yhi=1970
https://scholar.google.com.au/scholar?as_q=&as_epq=workplace&as_oq=bullying+mobbing&as_eq=&as_occt=any&as_sauthors=&as_publication=&as_ylo=1971&as_yhi=2000&btnG=&hl=en&as_sdt=1%2C5
https://scholar.google.com.au/scholar?as_q=&as_epq=workplace&as_oq=bullying+mobbing&as_eq=&as_occt=any&as_sauthors=&as_publication=&as_ylo=1971&as_yhi=2000&btnG=&hl=en&as_sdt=1%2C5
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decades from 2001-2017, there were some 42,400 hits.24  This suggests that the highly emotive 

‘bully’ and ‘bullying’ labels, may have contributed to community and legal awareness of this 

serious social issue. 

 

PLACEVIOLENCE IN THE WORKND DEFINE HOW WORDS DESCRIBE A 

As has previously been highlighted, ‘bullying’ behaviour exists on a continuum of violence 

from the (relatively) trivial to the catastrophic even in the absence of a consistent and 

universally accepted definition. ‘Bullying’ has though also become a common way of naming 

an array of lower-level workplace aggression, including unreasonable work practices and 

inappropriate behaviours, some of which may be used tactically to disguise and mask sadistic 

behaviours.25 However, it needs to be understood that while some behaviours may in isolation 

appear ‘trivial’ to an objective observer not privy to the relevant context or history, bullying 

allegations [emphasis added] 

… are often, by their very nature, predicated upon a multitude of individual 

occasions of behaviour none of which, when viewed in isolation, may appear 

significant enough alone to substantiate the allegation…26  

but, which in composite, may indicate a sustained ‘campaign’ of bullying.27 In Australia, 

whether or not ‘administrative’ action would amount to ‘bullying’ is determined by a number 

of factors. Whether the action was undertaken in a ‘reasonable manner’ depends on the type of 

action, the facts and circumstances giving rise to the need for the action, the way in which the 

action impacts the worker, the circumstances in which the action is implemented and any other 

relevant matter.28 It is important to note too that differences between ‘lay’ and operational 

                                                           
24Accessed on 19 April 2017 at 

<https://scholar.google.com.au/scholar?as_q=workplace&as_epq=&as_oq=bullying+mobbing&as_eq=&as_occt=any&as_sa

uthors=&as_publication=&as_ylo=2001&as_yhi=2017&btnG=&hl=en&as_sdt=1%2C5>. 
25 For example, joking and initiation rites: Claire Mayhew, Paul McCarthy, Duncan Chappell, Michael Quinlan, Michelle 

Barker, and Michael Sheehan ‘Measuring the Extent of Impact from Occupational Violence and Bullying on Traumatised 

Workers’ (2004) 16(3) Responsibilities and Rights Journal 117, 118. 
26 Wearne v State of Victoria [2017] VSC 25 (8 February 2017) [160]. Vickers and others have long argued that ‘more subtle 

and insidious forms of abuse and victimisation… can inflict the most devastating effects on targets, depleting their productivity 

and that of those around them, while sabotaging morale and loyalty within the organization: Margaret H. Vickers, ‘The 

Traumatized Worker: A Concern for Employers and Employees’ (2004) 16 (3) Employee Responsibilities and Rights Journal 

113, 114. 
27 The idea of a ‘sustained campaign’ is captured in the s 789FD (1) FW Act statutory requirements for bullying: repeated, 

unreasonable conduct that creates a risk to a person’s health and safety. ‘Repeated’ is more than a single incident, 

‘unreasonable’ is determined having regard to all the circumstances, and the ‘risk to health and safety’ is ‘the possibility of 

being exposed to harm or danger…the possibility or risk must be rationale [sic] and not an ideation’: Application by Gillies 

[2016] FWC 5722 [9]-[13]. 
28 Comcare v Martinez (No 2) [2013] FCA 439 at [72], [73], [76], [82] and [83] per Robertson J. 

https://scholar.google.com.au/scholar?as_q=workplace&as_epq=&as_oq=bullying+mobbing&as_eq=&as_occt=any&as_sauthors=&as_publication=&as_ylo=2001&as_yhi=2017&btnG=&hl=en&as_sdt=1%2C5
https://scholar.google.com.au/scholar?as_q=workplace&as_epq=&as_oq=bullying+mobbing&as_eq=&as_occt=any&as_sauthors=&as_publication=&as_ylo=2001&as_yhi=2017&btnG=&hl=en&as_sdt=1%2C5
http://www.austlii.edu.au/au/cases/vic/VSC/2017/25.html
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definitions of bullying and harassment ‘create the potential for under-reporting and over-

reporting’.29 

 

Synonyms 

The many synonyms of ‘bullying’ are indicative of a broad range of harmful employment-based 

behaviours, most of which are reasonably consistent with ‘workplace bullying and harassment’ 

as we generally understand it, at least colloquially, in Australia.  These include: workplace 

abuse, workplace hostile behaviour, workplace anti-social behaviour, 30 mobbing,31 workplace 

bullying, 32 workplace incivility,33 workplace victimisation,34 counter-productive workplace 

behaviours,35 social undermining,36 workplace mistreatment,37 interpersonal mistreatment, 

38verbal abuse, psychological abuse,39 psychological terror,40 psychological harassment, 

personal harassment,41 power harassment, workplace aggression,42 victimisation,43 workplace 

harassment,44 workplace violence,45 abusive supervision,46 emotional abuse, unkind behaviours, 

                                                           
29 Annabelle M. Neall and Michelle R. Tuckey, ‘A methodological review of research on the antecedents and consequences of 

workplace harassment’ (2014) 87 Journal of Occupational and Organizational Psychology 225, 238. 
30 Ibid, 232. 
31 Heinz Leymann, ‘The Content and Development of Mobbing at Work’ (1996) 5(2) European Journal of Work and 

Organizational Psychology’ 165, 165-184. 
32 Stale Einarsen, Helge Hoel, Dieter Zapf and Cary Cooper, Bullying and harassment in the workplace: Developments in 

theory, research and practice (CRC Press, 2nd ed, 2011). 
33 Lynne M Andersson and Christine M Pearson, C.M., ‘Tit for tat? The spiralling effect of incivility in the workplace’ (1999) 

24 Academy of Management Review 452, 452-47. 
34 K. Aquion and K Lamertz, ‘A relational model of workplace victimization’ (2004) 89 Journal of Applied Psychology 1023, 

1023-1034. 
35 Counterproductive work behaviour is described by Suzy Fox, Paul Spector, and Don Miles ‘Counterproductive Work 

Behavior (CWB) in Response to Job Stressors and Organisational Justice: Some Mediator and Moderator Tests for Autonomy 

and Emotions’ (2001) 59 Journal of Vocational Behaviour 291, 292 as ‘an umbrella term that subsumes, in part or whole, 

similar constructs concerning harmful behaviors at work.’ However, James E Bartlett and Michelle E Bartlett ‘Workplace 

Bullying: An Integrative Literature Review’ (2011) 13:69 Advances in Developing Human Resources 69-84 suggest that 

workplace bullying is different to other forms of CWB. 
36 M.K Duffy, DC Ganster, and M. Pagon ‘Social undermining in the workplace’ (2002) 45 Academy of Management Journal, 

331, 331-351. 
37 Denise Salin, Aino Tenhiala, Marie-Elene Roberge, and Jennifer L Berdahl, ‘I wish I had….’ Target reflections on responses 

to workplace mistreatment’ (2014) 67(10) Human Relations, 1190; Karen P. Harlos and Craig Pinder, ‘Patterns of 

organisational injustice: A taxonomy of what employees regard as unjust (97-125) in J. Wagner (Ed.), Advances in qualitative 

organisational research, Volume 2 (Stamford, CT, 1999) 
38 Lilia M. Cortina and Vicki J. Magley, ’Raising voice, risking retaliation: Events following interpersonal mistreatment in the 

workplace’ (2003) 8(4) Journal of Occupational Health Psychology 247, 247. At [247] Cortina and Magley define 

interpersonal mistreatment as a ‘specific, antisocial variety of organisational deviance, involving a situation in which at least 

one organisational member takes counter-normative negative actions—or terminates normative positive actions—against 

another member….. [and includes behaviour] from subtle social slights to general incivility to blatant harassment and violence’. 
39 Loraleigh Keashly, ‘Interpersonal and Systemic Aspects of Emotional Abuse at Work: The Target’s Perspective’, (2001) 

16(3) Violence and Victims 233, 233. 
40 Leymann, above n 31, 165. 
41 Robyn Durling, ‘Anti-Bullying Legislation: BC Human Rights Coalition’ Paper submitted to the CLE, November 2010, 2. 
42 Joel H Neuman and Robert A. Baron, ‘Aggression in the workplace: A social-psychological perspective’ in Suzy Fox and 

Paul Spector (Eds.) Counterproductive work behaviors (American Psychological Association 2005) 13-40. 
43 Ståle Einarsen ‘The nature and causes of bullying at work’, (1999) 20 (1:2) International Journal of Manpower 17, 17. 
44 Neall and Tuckey, above n 24, 225-257, 232. 
45 Ibid, 232. 
46 Bennett J. Tepper, ‘Consequences of abusive supervision’ (2000) 43 Academy of Management Journal 178, 178-190. 
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forcing,47 psychological terror,48 and ‘dysfunctional organisation behaviour’ which is defined as 

‘motivated behaviour by an employee or group of employees that has negative consequences’ 

for an individual, for a group of individuals, or for the organisation itself. 49 Common themes 

across all these synonyms are negative interactions at work and harm to the target, with growing 

recognition that classifying behaviours as bullying is context-specific and subjective.50 

 

What images and emotions do all of these terms evoke? In one of Australia’s earliest bullying 

cases, brought under administrative and anti-discrimination law, Kelson v Forward, 51 the term 

‘bullying’ was not used; the discussion focused instead on ‘workplace harassment’ and ‘sexual 

harassment.’ Finn J noted that words such as these carry a pejorative meaning and need to be 

used with particular care.52 Further, they may strike alarm and fear into the hearts of employers, 

particularly because bullying allegations are often made in the context of ‘performance 

management’ and may therefore be seen as a defensive tactic against, and reaction to criticism.53 

In the 2003 case of Bruce Hill v Minister for Local Government, Territories and Roads 54, an 

unfair dismissal decision by the then Australian Industrial Relations Commission, the applicant 

complained he was only terminated after accusing his manager of ‘bullying and harassment’. 

In this case it was noted that a generally accepted definition of bullying [in text citations 

omitted] is: 

Persistent, offensive, abusive, intimidating, malicious or insulting behaviour, abuse 

of power or unfair penal sanctions which make the recipient feel upset, threatened, 

humiliated, or vulnerable, which undermines their self-confidence and which may 

cause them to suffer stress. 

[78] In her paper entitled Bullying & Harassment in the Workplace - Management 

Issues and Responsibilities, Diane Utatao sets out a table of the characteristics of 

workplace bullying. The characteristics include: 

                                                           
47 Claire P Monks, Peter K Smith, Paul Naylor, Christine Barter, Jane L Ireland, Iain Coyne, ‘Bullying in different contexts: 

Commonalities, differences and the role of theory’, (2009) 14 (2) Aggression and Violent Behaviour 146, 152; Maryam Omari 

and Megan Paull (eds), Workplace abuse, incivility and bullying: methodological and cultural perspectives 2. 
48 Heinz Leymann, ‘The Content and Development of Mobbing at Work’ (1996) 5(2) European Journal of Work and 

Organizational Psychology’ 165, 165-184 
49 Ricky W Griffin, Ann O’Leary-Kelly and Judith M Collins, Dysfunctional Behavior in Organizations: Non-Violent 

Dysfunctional Behaviour (Elsevier, 1998). 
50 Neall and Tuckey above n 24, 225-257; Omari, Maryam and Megan Paull, ‘Shut up and bill’: workplace bullying challenges 

for the legal profession’ (2013) 20(2) International Journal of the Legal Profession 141, 146. 
51 (1995) 60 FCR 39 [1995] FCA 1584. 
52 Kelson v Forward (1995) 60 FCR 39 [1995] FCA 1584 at [58]. 
53 In the practitioner author’s experience. See also Fiona Smith, ‘Performance Management: Are you a bully or a boss’, 

Financial Review, (Melbourne) 20 March 2013< http://www.afr.com/leadership/performance-management-are-you-a-bully-

or-a-boss-20130319-jysg3>. 
54 [2004] AIRC 394. 

http://www.afr.com/leadership/performance-management-are-you-a-bully-or-a-boss-20130319-jysg3
http://www.afr.com/leadership/performance-management-are-you-a-bully-or-a-boss-20130319-jysg3
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• a tendency to fixate on trivial criticisms and false allegations of 

underperformance; offensive words rarely appear, although swear words may 

be used in private 
• phase one bullying is control and subjugation; when this fails, phase two is 

elimination of the target; 
• the focus is on competence (envy) and popularity (jealousy) 
• the target is seen as a threat who must first be controlled and subjugated, and if 

that doesn't work, eliminated; 
• the bully is driven by envy (of abilities) and jealousy (of relationships); 
• the bully is inadequate in the area of interpersonal skills.55 

 

In 2012, Burgess and Trott made a submission to Australia Government House of 

Representatives Standing Committee on Education and Employment (HRSCEE) inquiry into 

workplace bullying observed that the phrase ‘workplace bullying’ may imply that the target is 

powerless, and that acknowledging feelings of powerlessness can in and of itself be 

humiliating.56 They suggested that using the phrase could therefore result in an unintended 

disincentive to even discuss the conduct or to engage in formal strategies to prevent it. 57 They 

therefore advocate for shunning that terminology in favour of something like ‘workplace 

incivility’ as it is broader and less emotive.58 Use of terminology such as ‘workplace incivility’ 

(or ‘serious workplace incivility’) instead of ‘workplace bullying’ might encourage people to 

talk about the problem and therefore de-escalate tensions and conflict.59  However, it might also 

be said that such terminology could significantly downplay the gravity and sometimes 

catastrophic consequences of bullying behaviour. One might expect that a comment from a 

(fictional) target to the effect of: ‘Oh, I suffered from a major depressive illness, anxiety, a loss 

of my career, and could never return to work because my boss was uncivil to me’ would not 

carry the same weight or have the same impact as the same person saying the boss had bullied 

them. Further it could also imply that the target (on account of some special weakness or 

fragility) was responsible for what happened, rather than attributing responsibility to the boss 

on account of his or her behaviour. 

 

                                                           
55 In Bruce Hill v Minister for Local Government, Territories and Roads [2004] AIRC 394; (26 April 2004) at [77] – [78]. 
56 Simon Burgess and Dale Trott, Submission No 286 to Australia Government House of Representatives Standing Committee 

on Education and Employment, Inquiry into Workplace Bullying, 21 September 2012, 2. 
57 Ibid.  
58 Ibid.  
59 Ibid. 
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Non-Statutory Definitions 

The on-line Oxford dictionary defines a ‘bully’ and the actions of a bully (to bully) as: 

Noun: A person who uses strength or influence to harm or intimidate those who are 

weaker  

Verb: Use superior strength or influence to intimidate (someone), typically to force 

them to do something.60 

 

The Australian Human Rights Commission (AHRC) description is similarly broad: workplace 

bullying as ‘verbal, physical, social or psychological abuse by your employer (or manager), 

another person or group of people at work’61  The Merit Protection and Review Agency’s 

(MPRA) definition discussed by Finn J in Kelson, was quite like that of the AHRC:  

…any type of behaviour that can be reasonably expected to cause a person to feel 

threatened, uncomfortable or unable to cope with their work environment.62   

 

It is interesting to note that Finn J saw the above definition as ‘inherently flawed,’ adding that 

‘far from being a common-sense, plain English one, it would require significant qualifications 

to be grafted on to it before it could be rendered serviceable.63 He believed that by focussing 

‘upon the feeling of the person said to be harassed’ there was no clarity concerning whether the 

precipitating behaviour ‘needed to be specific or whether it should be directed at, or ‘targeted 

at’, the person experiencing that feeling.’64 He was also concerned that the wording allowed 

properly motivated managerial decisions or actions to also be characterised as workplace 

harassment65 and concluded that [emphasis added]: 

…the definition lacks that vital element which gives the pejorative connotation to 

behaviour which attracts the description of workplace harassment. This is that 

element which differentiates the offensive from the inoffensive.66 

                                                           
60 English Oxford Living Dictionaries accessed at <https://en.oxforddictionaries.com/definition/bully>. 
61 Australian Human Rights Commission, ‘Workplace Bullying Violence and Harassment Fact Sheet’ (2011 

<https://www.humanrights.gov.au/workplace-bullying-violence-harassment-and-bullying-fact-sheet>. 
62 Kelson v Forward (1995) 60 FCR 39 [1995] FCA 1584 at [40]. 
63 Ibid [70] and [71].  
64 Ibid [72]. 
65 Ibid [74]. 
66 Ibid at [76]. 

https://en.oxforddictionaries.com/definition/bully
https://www.humanrights.gov.au/workplace-bullying-violence-harassment-and-bullying-fact-sheet
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University of Bergen psychologist, Ståle Einarsen’s definition added yet another element to the 

definition: intent.  He characterised mobbing, emotional abuse, harassment, mistreatment and 

victimisation as part of the bullying phenomenon asserting that the terms ‘bullying’ and 

‘mobbing’ could be used interchangeably and defined as [emphasis added]: 

The systematic persecution of a colleague, subordinate or superior, which, if 

continued, may cause severe social, psychological and psychosomatic problems for 

the victim.67  

 

In 1999, Harlos and Pinder also saw workplace mistreatment as systemic abuse, but expanded 

the definition to include interactional, distributive, or procedural abuse of employees that occurs 

at both interpersonal and institutional levels.68  

 

In 2003, the International Labour Organisation interpreted ‘workplace violence’ to emphasise 

offensive conduct as conduct which is unreasonable, takes place between workers and causes 

harm. It also distinguishes between internal and external violence, with the latter being 

perpetrated by someone who is not a worker at the relevant workplace, for example, a customer 

or client or an intimate partner of a worker at the workplace [emphasis added]: 

Any action, incident or behaviour that departs from reasonable conduct in which a 

person is assaulted, threatened, harmed, injured in the course of, or as a direct 

result69 of, his or her work: internal workplace violence is that which takes place 

between workers, including managers and supervisors; external workplace violence 

is that which takes place between workers (and managers and supervisors) and any 

other person present at the workplace.70 

 

                                                           
67 Ståle Einarsen ‘The nature and causes of bullying at work’ (1999) 20 (1:2) International Journal of Manpower 16. 
68 Mary M. Meares, John G. Oetzel, Annette Torres, Denise Derkacs and Tamar Ginossar, ‘Employee Mistreatment and Muted 

Voices in the Culturally Diverse Workplace’ (2004) 32(1) Journal of Applied Communication Research 4, 5. 
69 The reference to ‘direct result’ is understood to mean that there is a clear link with work, and that the action, incident or 

behaviour occurred within a reasonable period afterwards. 
70 International Labour Office Code of practice on workplace violence in services sectors and measures to combat this 

phenomenon, MEVSWS/2003/11, (8-15 October 2003) 4. The code is not legally and is not intended to replace national laws 

and regulations but rather is designed to provide guidance to ILO constituents and all those responsible for addressing 

workplace violence. Based on an analysis of the extent, nature and causes of workplace violence, it identifies the roles and 

responsibilities of governments, employers and workers: Code of practice on workplace violence in services sectors and 

measures to combat this phenomenon 1. 
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In 2007, Agervold argued that any bullying definition should consist of two parts: an objective 

identification of activities that need to be recognised as bullying and a subjective part which 

recognises an individual’s perception of being bullied. 71 

Statutory Definitions 

In Australia there are a range of statutory definitions of bullying. At a national level, s789FD 

of the Fair Work Act 2009 (Cth) (the FW Act) provides [emphasis added]: 

1) A worker is bullied at work if:  

a. while the worker is at work in a constitutionally-covered business:  

i. an individual; or  

ii. a group of individuals;  

  repeatedly behaves unreasonably towards the worker, or a group of workers of 

which the worker is a member; and  

b. that behaviour creates a risk to health and safety.  

2) To avoid doubt, subsection (1) does not apply to reasonable management action 

carried out in a reasonable manner.  

 

Section 789FD (2) of the FW Act is an ‘exclusionary provision’ essentially been borrowed from 

the federal worker’s compensation legislation. Under the latter, employers (and insurers) may 

seek to avoid liability for workplace injury, particularly for psychological injuries, caused by 

workplace bullying.72 The Law Council of Australia considered such exclusionary provisions 

may be a significant problem because even if an ‘administrative’ (or management) action is a 

‘contributing factor’ (even if only a minor factor), the injury may not be compensable.73 

 

There were previously other statutory definitions of ‘bullying’ under Australian law. South 

Australia for example, was the first Australian jurisdictions to provide a statutory definition of 

workplace bullying.74 Section 55A of the former Occupational Health, Safety and Welfare Act 

1986 (SA) dealt with ‘inappropriate behaviour towards an employee’, and like with the FW Act 

                                                           
71 Mogens Agervold, ‘Bullying at work: A discussion of definitions and prevalence, based on empirical study’ (2007) 40 

Scandinavian Journal of Psychology 161, 165. 
72 Michael Inman, ‘Bureaucrat's compensation denied as work counselling declared reasonable’ (January 3, 2014) Sydney 

Morning Herald <http://www.smh.com.au/national/bureaucrats-compensation-denied-as-work-counselling-declared-

reasonable-20140102-307yc.html#ixzz3GTtI3TAn>. 
73 Law Council of Australia, Safety Compensation and Rehabilitation Act Review (7 May 2013) at 5-6. Discussed in Allison 

Ballard and Patricia Easteal (2016) Australia’s National Anti-Bullying Jurisdiction:  Velvet Glove or Paper Tiger. Laws 5, 4. 
74 Angie Ng, Comparative Anti-workplace Bullying Public Policy in Australia, Canada and the United States (PhD Thesis, 

University of Sydney, 2012) iii.  

http://www.smh.com.au/national/bureaucrats-compensation-denied-as-work-counselling-declared-reasonable-20140102-307yc.html#ixzz3GTtI3TAn
http://www.smh.com.au/national/bureaucrats-compensation-denied-as-work-counselling-declared-reasonable-20140102-307yc.html#ixzz3GTtI3TAn
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definition,  provided that ‘bullying’ is behaviour that is directed towards an employee or a group 

of employees, that is repeated and systematic, and that a reasonable person, having regard to all 

the circumstances, would expect to victimise, humiliate, undermine or threaten the employee 

or employees to whom the behaviour is directed; and  that creates a risk to health or safety.75  

 

Also like the FW Act definition, the South Australian legislation did not include ‘very severe 

and isolated incidents, that is, one-off incidents of bullying’ and excluded a range of purportedly 

reasonable actions such as ‘reasonable action taken in a reasonable manner by an employer to 

transfer, demote, discipline, counsel, retrench or dismiss an employee’ and ‘reasonable 

administrative action taken in a reasonable manner by an employer in connection with an 

employee's employment’.76 Accordingly, some behaviours are ambiguous in the sense that they 

may be seen as legitimate and permissible in some contexts but not in others.  

 

Unlike Australia, notions of intent and harm appear in the statutory definitions in other 

jurisdictions. For example, in Canada, workplace bullying has been defined as [emphasis 

added]: 

the act of intentionally causing harm to others, through verbal harassment, physical 

assault or other [subtler] methods of coercion such as manipulation, including 

ignoring and isolating the person.77  

 

While this definition emphasises intent, unlike Australia’s definition, it is silent as to any 

relationship between the parties, though it does go further by giving examples of possible 

bullying behaviours. 

 

The Tasmanian Law Institute in its Bullying Issues Paper [emphasis added] noted: 

… the parameters of legal definitions need to be clear and able to be applied with 

certainty. However, as we have seen in the non-statutory domain, ‘bullying’ is 
                                                           
75 Safe Work SA, Submission No 82, to House of Representatives Standing Committee on Education and Employment, Inquiry 

into Workplace Bullying, 29 June 2012, 1, 3.  
76 Ibid. Section 55A Occupational Health, Safety and Welfare (Safework SA) 2005 (SA). Note that the OHSW Act has been 

replaced by the harmonised Work Health and Safety Act 2012 (SA): Safe Work SA, Submission No 82, to House of 

Representatives Standing Committee on Education and Employment, Inquiry into Workplace Bullying, 29 June 2012, 6. 
77 Robyn Durling, ‘Anti-Bullying Legislation: BC Human Rights Coalition’ Paper submitted to the CLE, November 2010, 2. 
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difficult to define……..definitions are particularly problematic for use in a legal 

framework. The specificity required of a legal definition …..depend[s] on the nature 

of the prescriptive or coercive measure with which the definition is concerned.78  

 

However, the only Australian legislation which appears to prescribe a coercive measure for 

bullying, the Defence Reserve Service (Protection) Act 2001 (Cth), prohibits the harassment of 

a person for prohibited reasons but is not particularly specific in its definition. At s23A (3) this 

statute simply defines ‘harass’ to include ‘abuse’ or ‘bully’ without more, and makes it an 

offence to engage in such behaviour. It appears that this provision has never been considered in 

a determined case. 

 

CORRELATE WITH : HOW SEMANTICS MAY AGETRANSLATION OF LANGU

INGEXCLUSION AND SILENC 

Within the various definitions described above, a number of themes about what constitutes 

bullying are apparent:79  

• intentional (persecutory + systematic + manipulating) acts or omissions;80 

• anti-social (unreasonable + unsolicited + offensive + unwelcome + uncivil + disrespectful 

+ harm-causing) acts or omissions; 

• non-verbal, verbal, or physical (verbal + ignoring + manipulation + isolation + threats + 

assaults) acts or omissions; 

• relational (between co-workers, manager and subordinates, or workers and others) acts or 

omissions; and 

• harmful (causes social + psychological + psychosomatic + physical injury and harms) acts 

or omissions.  

 

                                                           
78 Law Institute of Tasmania, Bullying: Issues Paper No 21 (Law Institute of Tasmania, May 2015) 2-3. 
79 According to the Australian Human Rights Commission (ND) ‘Violence, Harassment and Bullying and Homelessness’ at 2: 

‘Everyone has the right to be respected and safe, regardless of their race, ethnicity, religion, gender, sexual orientation, disability 

or age. Violence, harassment and bullying are violations of this human right’ 2.  
80 Note though, that not all bullying is intentional. 
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However, several important considerations appear to be lacking in the definitions of workplace 

bullying considered above. Firstly, some researchers suggest that the various ‘bully’ labels 

apply to the actions of a group of workers, while others construct it as the action of a single 

perpetrator. In Australia, it is commonly either. The case of Brodie Panlock (the R v Map 

Foundation case) is an example of workplace bullying and harassment conducted by multiple 

perpetrators,81 while Keegan v Sussan Corporation (Aust.) Pty Ltd82 involved only a single 

perpetrator; a new manager bullying an employee on her return from maternity leave. 

 

Secondly, another common definitional omission is the notion of power (although it is typically 

implied in the content of definitions where they refer to relations or interactions between 

subordinates and superiors and also in the dictionary definition which refers to ‘strength’, 

‘influence’ and ‘force’). A power differential (personal or positional) often exists between 

targets and perpetrators with the latter engaging in control-seeking behaviours.83 Consequently, 

when workers are not identified with political or social organisational power bases, they may 

be more likely to fall prey to bullying; a situation that may in turn escalate into learned 

helplessness and perpetuate the bullying/bullied cycle.84  

 

Thirdly, we would note that each of these statutes rely upon an interpretation of ‘reasonable’ in 

several contexts. Remembering that ‘just as language helps the speaker to perceive the world 

in a certain way, it also limits the possible other ways that it can be viewed.’85 The word 

‘reasonable’, like other so-called neutral legal terms, is interpreted through lenses that 

holistically serve as reflectors of the values and beliefs that dominate in the culture, which 

includes both the workplace and legal arenas.86 

 

                                                           
81 R v Map Foundation (Magistrates Court of Victoria, Lauritesen M, 8 February 2010). A summary of this case that led to the 

suicide of a young café worker, Brodie Panlock is at <http://www1.worksafe.vic.gov.au/vwa/vwa097-

002.nsf/content/LSID164635-1>.  
82 [2014] QSC 64. 
83 Michael Harvey, Darren Treadway, Joyce Thompson Heames, and Allison Duke, ‘Bullying in the 21st Century Global 

Organization: An Ethical Perspective’, (2009) 85(27) Journal of Business Ethics, 28. 
84 Ibid, 32. 
85 Easteal et al, above n 13, 326. 
86 See discussion by Fiona Pace, ‘Concepts of “Reasonableness” in Sexual Harassment Legislation: Did Queensland Get it 

Right?’ (2003) 3(1) QUT Journal of Law and Justice 189 of ‘reasonable’ and sexual harassment legislation for example. 

http://www1.worksafe.vic.gov.au/vwa/vwa097-002.nsf/content/LSID164635-1
http://www1.worksafe.vic.gov.au/vwa/vwa097-002.nsf/content/LSID164635-1
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Definitions that are too narrow, prescriptive or indeterminate may work to silence workplace 

bullying complaints.  And, in addition to how ‘reasonable’ is interpreted, the translation of  

s789FD of the FW Act (and no doubt other statutory provisions) is tricky on a number of levels 

including through qualification of its coverage.87 For example, under the FW Act, a worker 

subjected to alleged bullying must be employed in a ‘constitutionally-covered business’ to 

make an anti-bullying application. This excludes at the outset, all workers not employed in such 

a business. It also excludes people working in non-referring states such as Western Australia 

(other than those employed in ‘constitutionally-covered’ entities).  

 

Further, the bullying behaviour must be ‘repeated’.88 A requirement that conduct must be 

repeated or that it must occur at least weekly for a prescribed number of weeks,89 or that it meet 

some other quantitative measure before it can even be characterised as bullying, is challenging 

for a number of reasons, including that bullying behaviour may be discounted because it hasn’t 

(yet) been repeated. In Harpreet Singh 90, verbal and physical abuse by an employee to another 

employee was found not to fulfil the requirement that unreasonable behaviour must be repeated 

in order to be considered bullying. However, in other jurisdictions, some laws provide that 

bullying may include one single serious event.91 

 

Under the FW Act definition, in order to qualify as ‘bullying’, behaviour also must create a risk 

to work health and safety. This means that only workers who are still employed by the 

organisation can make an anti-bullying application because the FW Act requires a continuing 

risk to a worker’s work health and safety in order to enliven the jurisdiction of the Fair Work 

Commission (FWC). As there is no longer any such risk where a worker has resigned or been 

terminated from their employment, the FWC’s anti-bullying jurisdiction is not enlivened in 

such an event. So, where a worker has had to leave work because they could no longer cope 

                                                           
87 Section 789FD is also qualified by various other sections of the FW Act, including s 789FE and s789FF. 
88 Repetition is not only a requirement under the FW Act but is also common to many definitions of bullying. See for example, 

Carlo Caponecchia, Andrew Y. Z. Sun and Anne Wyatt ‘‘Psychopaths’ at Work? Implications of Lay Persons’ Use of Labels 

and Behavioural Criteria for Psychopathy’ (2012) 107 Journal of Business Ethics 399, 399. 
89 For example, some suggest that in order for conduct to be ‘bullying’ the actions should take place at least once a week and 

continue for six months, while others ask whether these thresholds are random and suggest a shorter time period or lower 

frequency may be appropriate: Mogens Agervold, ‘Bullying at work: A discussion of definitions and prevalence, based on 

empirical study’ (2007) 40 Scandinavian Journal of Psychology 161, 162 and 165. 
90 [2015] FWC 5850. 
91 For example, section 81.8 of Quebec’s Labour Standards Act provides that psychological harassment may include a single 

serious incidence of behaviour that has a lasting harmful effect on an employee: Lippel, n 10 above, 10. 



 

 90 

with the bullying, they cannot make an anti-bullying application. This was recognised by 

Hampton C, in Lynette Bayly 92 when he issued an interim order stopping the employer’s internal 

workplace investigation (and its possible consequent ability to sanction and dismiss the 

employee). In doing so the Commissioner recognised that if the employee were dismissed, her 

ability to have a stop bullying application heard and determined would be compromised 

[emphasis added]: 93 

What is clear, is that as a result of the prerequisites of s.789FF of the Act, the 

dismissal of Ms Bayly would significantly compromise, and potentially deny, her 

capacity to have the s.789FC application heard and determined. Further, in the 

absence of interim orders, this was a very real prospect given all of the particular 

circumstances evident here and the stated intention of BKI. This is a significant 

factor directly relevant to the balance of convenience and the exercise of any 

discretion.94 

 

However, even though (legal) definitions may sometimes be quite clear, some (claimed) targets 

will have difficulty accepting that what they have experienced is not bullying. To this end, it is 

important to clarify that to establish that workplace bullying (however named) has in fact 

occurred at law, generally more is required than simply a subjective feeling or perception of 

having been bullied. 

 

Furthermore, reflecting upon the words of Marshall McLuhan: ‘the medium is the message’.95 

In other words, the manner in which information (or behaviour) is communicated has more of 

a profound effect on the person receiving the information (the target) than the information itself.  

The effect of that behaviour is transformed by the way it is delivered. Interestingly, the research 

on bullying says just that - reasonable management directions given unreasonably can be 

considered bullying. In addition, then, to the indeterminacy of words (in definitions like this), 

the way in which the words are communicated also contributes to their meaning.   

73. This may give reason for pause. Of far greater concern, though, is the complete 

lack of differentiation between possible causes of the required feeling. That feeling 

may be caused by wholly offensive or by wholly inoffensive behaviour. Depending 

on the reason for, or purpose of, its taking a budgetary decision, a personnel 

decision, a decision on performance, or a disciplinary decision may properly be 

                                                           
92 [2017] FWC 1886; 263 IR 200. 
93 Lynette Bayly [2017] FWC 1886; 263 IR 200 at [46]. 
94 Ibid. 
95 Marshall McLuhan, Understanding Media: The Extension of Man (Mentor NY 1964). 

https://jade.io/article/219194/section/259881
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described in a given instance as (i) a harassing decision which could reasonably be 

expected to cause a person to have the required feeling; or (ii) an entirely 

unexceptionable decision notwithstanding it could reasonably be expected to cause 

a person to have that feeling.96 

 

CONCLUSION 

It is important that the bully phenomenon is not trivialised and also that recognition is given to 

the constellation of behaviours which may constitute bullying. Just as a kaleidoscope creates 

infinite patterned bursts of colour through a process of continually re-focusing, so too will 

workplace bullying remain somewhat elusive (and illusive) until greater consensus is reached 

about what it is, and what it is not. Using the ‘wrong’ words to name and describe social 

problems may not only distort perceptions but also can affect the decisions made by leaders 

(such as law and policy makers) to address those problems.97  It must be remembered that 

decision-makers’ and employers’ interpretation of words like ‘reasonable’ are taking place in 

socio-legal arenas in which these so-called objective standards are, in reality, neither neutral 

nor inevitable.  

 

Therefore, as hegemonic discourses produce dominant versions of meaning and as bullying is 

about unequal power relationships, it would make sense to have a universal name to gather the 

many ‘approximate synonyms’ for workplace bullying and harassment under the one banner of 

bullying. Having an unambiguous and comprehensive definition with more determinate 

language would help combat some of the confusion and silence surrounding workplace 

bullying. It would appear that consensus is yet to be reached on an appropriate name and 

definition for the relevant offending behaviour, both locally and internationally. 

  

                                                           
96 Kelson v Forward (1995) 60 FCR 39 [1995] FCA 1584 at [73]. 
97 Jason Burke, ’Exploding the myth of the lone wolf’, The Guardian Weekly (London) 5-11 May 2017, 27. 
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Chapter Six 
Employee Voice or Silence? Definitions & Causes  

It took a while for the stories to begin to emerge. Even now, there are people reluctant to talk about it. They feel 

either loyal to the cause or they have been convinced to keep quiet to protect the legacy. Or, years later, they are 

still frightened. There are a number of reasons why such unacceptable behaviour went unchallenged for so long. 

People who are mistreated at the workplace are sometimes too scared or too embarrassed to talk about it. 

Perpetrators are often in positions of power, so people fear retribution. – Niki Savva1 

 

And then I explained to him how naive we were, that the world did know and remain silent. And that is why I swore 

never to be silent whenever and wherever human beings endure suffering and humiliation. We must always take 

sides. Neutrality helps the oppressor, never the victim. Silence encourages the tormentor, never the tormented. 

Sometimes we must interfere. When human lives are endangered, when human dignity is in jeopardy, national 

borders and sensitivities become irrelevant. Wherever men or women are persecuted because of their race, 

religion, or political views, that place must – at that moment – become the center of the universe – Elie Wiesel2 

 

NINTRODUCTIO 

In this literature review chapter, the definitions, causes, and manifestations of employee (or 

worker) voice and silence in organisations are explored. In particular, the sorts of factors which 

influence workers to either speak-up and report workplace abuse or, alternatively, to remain 

‘mum’ (or mute) are considered.  Possible intersections with complaints of workplace abuse 

and how codes of silence may undermine the disclosure of abuse and allow destructive 

behaviours and toxic workplaces to thrive are examined. While the failure to report workplace 

abuse, including its under-reporting, is one potential explanation for the silence of workplace 

bullying, such non-disclosure (and its costs) is further explored in Chapter Eight, ‘Navigating 

the Invisible Line between Voice and Silence’. Here though the different choices workers make 

when faced with workplace bullying, whether as targets or bystanders, are examined with a 

view to shedding light on the roles of voice and silence in organisations. 

 

Since workplace bullying often thrives in environments where workers do not speak-up about 

unreasonable behaviours, whether for fear of being victimised or becoming a target,3 or for 

some other reason, gaining a better understanding of employee4 voice and silence is 

                                                           
1 Niki Savva, The Road to Ruin (Scribe Publications 2017) 38. 
2 Elie Wiesel, Nobel Peace Prize acceptance speech, Oslo, Norway, 10 December 1986. 
3 House of Representatives Standing Committee on Education and Employment, Parliament of Australia, Workplace Bullying: 

We just want it to stop, (2012), 109. The number and gravity of employee allegations about things like harassment may trigger 

denials and counter-charges from the organisation: Craig Pinder and Karen Harlos, ‘Employee silence: Quiescence and 

acquiescence as responses to perceived injustice’ in G.R Ferris (ed.) Research in Personnel and Human Resource Management 

Volume 20 (JAI Press, 2001) 331, 332. 
4 While the term ‘employee’ is sometimes (legally) considered a sub-set of ‘worker’ here the terms are used interchangeably.  
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fundamental to grasping and tackling the bully problem. Worker complaints may be 

deliberately silenced by other organisational actors (such as managers),5 or by external actors 

including workplace investigators, alternative dispute resolution practitioners, or lawyers who 

may strive to convince the grievant that there is no case to answer. As Argyris observed in 1977, 

there are many (often unwritten) organisational norms which caution employees not to confront 

certain company policies and objectives, particularly those senior management are ‘excited 

about’.6 Therefore, upwardly communicating the truth about serious workplace concerns may, 

in addition to confronting company policy, violate other organisational norms. It is (apparently) 

unacceptable to openly confront organisational norms that instruct you not to confront policies 

and objectives – in other words, there are ‘norms embedded within norms’ and these inhibit 

both voice and organisational learning.7  

 

Even though formally empowering employees to speak-up (including through providing 

statutory rights and obligations) recognises an employee’s personal responsibility8 to other 

workers (and to themselves),9 this purported empowerment does not ensure that workers will in 

fact exercise those responsibilities or rights. 10 Nor does it diminish an employer’s obligation to 

intervene when bad behaviours occur within the workplace.11 Despite organisational 

‘assurances’ that speaking-up about workplace concerns is ‘safe’ (and despite most Australian 

workers having a statutorily enshrined right to do so)12 many employees still reasonably 

consider that doing so is risky business.13  

 

                                                           
5 Fiona Creaser, ‘Workplace Bullying in Japan: A Study of Two Cases’ (abstract of paper presented at the 10th International 

Conference on Workplace Bullying and Harassment, Auckland, New Zealand, 19-22 April 2016) Book of Proceedings, 64. 
6 Chris Argyris, ‘Double Loop Learning in Organizations’ 55 (9) Harvard Business Review, 115-125 

<https://hbr.org/1977/09/double-loop-learning-in-organizations>. 
7 Argyris was referring specifically to ‘double-loop learning’ which emphasizes that underlying assumptions, norms, and 

objectives must be open to confrontation and any incongruities between what an organisation openly espouses as its objectives 

and policies and what its policies and practices actually are can be challenged: Argyris, above n 6, 115-125.  
8 ‘Every employee regardless of their classification has a responsibility to treat other employees with respect and allow them 

to carry out their work in a safe environment free from the fear of verbal abuse or bullying’: R White v Caterpillar of Australia 

Ltd - AIRC 1193; (14 November 2001) at [216]. 
9 Workplace Bullying: We just want it to stop, above n 3, 76. 
10 Ibid, 75. 
11 Ibid; ‘The onus rests heavily on management to ensure that any intimidation of employees is dealt with in a serious manner. 

A predominantly male workplace is commonly used as an excuse for the existence of standards of behaviour which are less 

than acceptable. This is an excuse which has no validity and assumes that male employees should accept workplaces where 

verbal abuse, foul language and physical threats are part and parcel of everyday work. Such behaviour should not be accepted 

by any employees: R White v Caterpillar of Australia Ltd - PR910858 [2001] AIRC 1193; (14 November 2001) at [216]. 
12 See for example section 341 of the Fair Work Act 2009 (Cth). 
13 Sonya Fontenot Premeaux and Arthur G. Bedeian ‘Breaking the Silence: The Moderating Effects of Self-Monitoring in 

Predicting Speaking Up in the Workplace’, (2003) 40(6) Journal of Management Studies 1537, 1538. 

https://hbr.org/1977/09/double-loop-learning-in-organizations
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Clearly then, there is a gulf between being (theoretically) ‘authorised’ to speak-up and the 

reality and day-to-day practicalities of deciding whether or not to do so.  This is possibly best 

exemplified by the rights to employee voice14 or dissent ostensibly authorised and encouraged 

by whistle-blowing legislation.15 When employees exercise this ‘right’, much to their 

discomfort, they may learn that the act of complaining leads directly to workplace bullying 

(although this link is not always made).16 As Near and Miceli point out, conceptually, the act of 

‘whistle-blowing’ (and presumably other forms of voice) represent a challenge to an 

organisation's formal authority structure.17 Therefore, perhaps not surprisingly, whistle-blowing 

is often considered an anathema - a not-to-be tolerated threat to the structure (or hierarchy) 

which provides the operational foundation of most bureaucratic and commercial organisations.18 

Whistle-blowing can also represent a challenge to peers who may perhaps embrace a workplace 

culture which is not consistent with the organisation’s stated ethos.19  Just as whistle-blowing 

(ostensibly) provides a right to complain about a range of workplace issues including bullying, 

it could similarly be said that Australia’s national anti-bullying regime empowers Australian 

employees with a ‘right’ to speak-up and voice complaints about workplace abuse by making 

an anti-bullying application. However, as we shall see in Chapter Ten: ‘We Just Want it to Stop’ 

- The First 15 Months of Australia’s Anti-Bullying Jurisdiction, workers often fail to exercise 

their statutory rights (and protections) in respect of workplace bullying; an outcome which was 

not necessarily predicted when the national legislative regime was introduced in early 2014. 

Further, employees have even (allegedly) been bullied for, or perhaps despite, using the new 

law.20  

                                                           
14 If ‘employee silence’ is defined as an employee’s ‘motivation to withhold or express ideas, information and opinions about 

work-related improvements’ according to Van Dyne et al, then employee voice can be seen as the anti-thesis to that: Jimmy 

Donaghey, Niall Cullinane, Tony Dundon and Adrian Wilkinson ‘Reconceptualising employee silence: Problems and 

Prognosis’ (2011) Work, Employment and Society 2. While there may be cases where ‘management’ feels thwarted by an 

inability to speak-up or address complaints for fear of union disputes or becoming subject to a discrimination complaint, this 

situation does not the same as employee silence. 
15 Here, the preferred definition of whistleblowing is that used by Near and Miceli: ‘The disclosure by organization members 

(former or current) of illegal, immoral, or illegitimate practices under the control of employers, to persons or organizations that 

may be able to effect action’: Janet P. Near and Marcia P. Miceli ‘Organizational dissidence: The case of whistle-blowing’ 

(1985) 4(1) Journal of Business Ethics 1, 4.  
16 Stig Berg Matthieson, Brita Bjorkelo and Ronald J. Burke, ‘Workplace Bullying as the Dark Side of Whistleblowing’ in 

Stale Einarsen, Helge Hoel, Dieter Zapf, and Cary L. Cooper (eds) Bullying and Harassment in the Workplace: Developments 

in Theory, Research, and Practice, (CRC Press, 2nd ed, 2011) 301 – 324, 304. 
17 Near and Miceli above n 15, 4. 
18 Ibid. 
19 An example of this would in the case of corruption, for example, where police are ‘on the take’ or in case of corporate 

wrongdoing. 
20 See for example Lynette Bayly [2017] FWC 1886 (5 April 2017) where an executive director claimed that her employer only 

levelled misconduct allegations against her in response to a bullying complaint she made against other executives early in 2017. 
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CODES OF SILENCE 

Bullying cultures at work are often supported by a code of silence which undermines disclosure 

and allows destructive bullying behaviours to flourish.21  Morrison and Millikin who 

conceptualized organisational silence as a collective phenomenon, argue that where 

organisations possess a systemic culture of silence, employees will not express their ideas or 

speak the truth for fear of negative repercussions and/or because they believe their opinions are 

not valued.22 Pinder and Harlos describe codes of silence as long-held employee silences 

attributable to organisational norms and practices which block the disclosure of workplace 

abuse and other unacceptable behaviours.23 These codes can be upheld, but they are sometimes 

broken by perpetrators, witnesses, and targets through public (or other) revelations.24 Bruneau 

regards codes of silence as a narrow example of socio-cultural silence: ‘the characteristic 

manner in which entire social and cultural orders refrain from speech and manipulate both 

psycholinguistic and interactive silences’.25  

 

Deciphering the code (or codes) of silence with a view to better understanding the sorts of 

factors which influence why targets and others do not speak-up and report workplace abuse 

(despite being empowered to do so by their employing organisation and/or by the law) may 

provide important clues to solving the apparently intractable bully problem.26 As Schmitz and 

van Heugten pointed out in 2016, although the negative impacts of bullying and harassment at 

personal, interpersonal, and organisational levels are well-established, efforts to intervene are 

                                                           
21 Australian Council of Trade Unions, Australian Council of Trade Unions (ACTU) Submission To the House Standing 

Committee on Education & Employment, Inquiry into Workplace Bullying, 4 July 2012, 

<https://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=ee/bullying/subs.ht

m>; Jaimee Stuart, ‘A Literature Review of Bullying in the Context of the International Armed Forces Narrative’ (abstract of 

paper presented at the 10th International Conference on Workplace Bullying an Harassment, Auckland, New Zealand, 19-22 

April 2016) Book of Proceedings, 51. 
22 Linn Van Dyne, Soon Ang, and Isabelle C. Botero, ‘Conceptualizing Employee Silence and Employee Voice as 

Multidimensional Constructs’ (2003) 40 (6) Journal of Management Studies 1359, 1364. 
23 Pinder and Harlos, above n 3, 332. 
24 Ibid, 333. 
25 Ibid, 344. 
26 The Bullying & Harassment in Australian Workplaces report released by Safe Work Australia in November 2016, shows 

than the national average of Australian workers experiencing bullying jumped almost 40 per cent, from 7 per cent to 9.6 per 

cent between 2011 and 2015, suggesting that Australia may now have a greater incidence of workplace bullying that 34 

European countries which last collected similar data in 2010. Workers in the utilities (electricity, gas and water supply), 

Government administration and defence industries reported the highest levels of harassment, while the Australian Capital 

Territory (ACT) and the Northern Territory (NT) are bullying hotspots with rates of 9.9 per cent and 14 per cent respectively, 

noting that NT’s rate had dropped from 15% in 2011 while the ACT’s had more than double in that period: ‘Workplace bullying 

soars to new levels: report’, Workplace Express, 25 November 2016. 

https://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=ee/bullying/subs.htm
https://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=ee/bullying/subs.htm
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often ineffective.27 This lack of efficacy occurs in part because outside of the province of 

academic research, there is resistance at personal and organisational levels to even 

acknowledging the bully phenomenon – breaking the silence could therefore be the key to 

systemic change.28 

 

FINITIONAL ISSUES N AND COMPLEXITY: DEPARTNERS IN CONFUSIO 

Just as the definitional issues in respect of the phenomenon of workplace abuse and ‘bullying’ 

are complex and may play a role in silencing complaints (as we saw in Chapter Five: ‘What’s 

in a Name – The Language of Workplace Bullying’) so too the concepts of ‘silence’ and ‘voice’ 

(including with respect to human behaviour within organisations) are fraught with challenges 

and contradictions. Addressing these differences is relevant to understanding how voice and 

silence may each be characterised within organisations as constructive and destructive.  

 

From a dictionary perspective, ‘silence’ may variously be understood as dumbing, hushing, 

muting, oblivion, obscurity, quelling, quietening, resistance,29 secrecy, shushing, shutting-up, 

stilling, and stubbornness. Crowds, critics, dissent, and opposition may be silenced. ‘Voice’ on 

the other hand can be a medium of complaint, dissension or expression (for example, a political 

party may be the ‘voice of the workers’ or the ‘voice of the people’).30 While ‘voice’ may mean 

to express, to vent, to utter, to broach, or to air (where ‘airing’ also implies exposing or parading 

of one's views, perhaps to gain relief, sympathy, or attention as in publicly airing differences) 

31 - it does not necessarily imply a vocal utterance;32 though it usually denotes some form of 

expression in words. Similarly, ‘silence’ may be acoustic (sound-based) or pragmatic (that is, 

speech-related or ‘rooted in the human domain … usually reflect[ing] an absence of speech for 

instrumental or strategic purposes’).33 This discordance is also evident in popular cultural norms 

                                                           
27 Cathryne L. Schmitz and Kate van Heugten, ‘Changing the Organizational Narrative’ (abstract of paper presented at the 10th 

International Conference on Workplace Bullying and Harassment, Auckland, New Zealand, 19-22 April 2016) Book of 

Proceedings, 30. 
28 Ibid. 
29 Note that ‘voice’ may also be construed as resistance: see for example, Karen Harlos, Organizational injustice and its 

resistance using voice and silence (PhD thesis, the University of British Columbia, 1998). 
30 Miriam Webster on-line dictionary < https://www.merriam-webster.com/dictionary/voice>. 
31 Ibid. 
32 For example, a protest or union blockade, could (in theory) be silent and the ‘voice’ component of the activity may be 

established by the mere physical presence of a group of people at the event. However, Morrison sees voice as a ‘verbal 

expression’ where a message is conveyed from a sender to a recipient (Morrison, 2011, 373). 
33 Pinder and Harlos, above n 3, 338. 
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and truisms about silence: silence is golden,34 silence is a source of great strength,35 silence is a 

means of avoiding misfortune,36 silence is a true friend who never betrays,37 and silence is true 

wisdom’s best reply.38 And yet, silence may also equal exclusion,39 strengthen authority,40 

encourage the tormentor (but never the tormented),41 lead to sadness, and be an image of death. 

42 In the end, we will remember ‘not the words of our enemies but the silence of our friends’.43  

 

So ‘silence’ may be positively associated with ideas of wealth, strength, truth, friendship, and 

wisdom and yet negatively associated with notions of sadness, oppression, torment, betrayal 

and death. Sometimes it is considered smart to speak-up, sometimes not. Silence may play a 

role in resisting oppression as reflected in Che Guevara’s observation that ‘silence is argument 

carried out by other means’,44 but conversely, it may also be the very thing that allows evil to 

triumph: 

…throughout history, it has been the inaction of those who could have acted; the 

indifference of those who should have known better; the silence of the voice of 

justice when it mattered most; that has made it possible for evil to triumph.45  

 

                                                           
34 The first recorded English use this phrase was a translation from German, in Thomas Carlyle’s, ‘Sartor Resartus’ (1831) in 

which a character expounds on the virtues of silence: The Phrase Finder < http://www.phrases.org.uk/meanings/silence-is-

golden.html>. 
35 Lao Tzu, Chinese philosopher: Quodid <http://quodid.com/quotes/5071/lao-tzu/silence-is-a-source-of-great-strength>. 
36 Saskya Pandita, leader, 1182-1251: BrainyQuote <https://www.brainyquote.com/quotes/saskya_pandita_403312>. 
37 Confucius, Chinse philosopher, 551 BC - 479 BC:goodreads <https://www.goodreads.com/quotes/3215-silence-is-a-true-

friend-who-never-betrays> 
38 Euripides, Greek poet, 480 BC - 406 BC: philosiblog <https://philosiblog.com/2013/05/13/silence-is-true-wisdoms-best-

reply/>. 
39 Michael Hvid Jacobsen and Poul Poder, The Sociology of Zygmunt Bauman: Challenges and Critiques (Routledge, 2016) 

149. 
40 Avery Blank ‘6 Ways Leaders Use Silence to Increase Their Power (And You Can, Too) Forbes online (20 June 2017) 

<https://www.forbes.com/sites/averyblank/2017/06/20/6-ways-leaders-use-silence-to-increase-their-power-that-you-can-do-

too/#3beb7e6d27c8>. 
41 Elie Wiesel, American novelist and Holocaust survivor (1928-2016) in his Nobel Peace Prize acceptance speech, Oslo, 

Norway, 10 December 1986. See also, Sandra Fluke ‘Silence Encourages the Tormentor, Never the Tormentor’ Huffpost online 

(24 December 2014)<https://www.huffingtonpost.com/sandra-fluke/silence-encourages-the-to_b_6044562.html>. 
42 Jean-Jacques Rousseau, French philosopher, (1712-1778): brainyquote 

<https://www.brainyquote.com/quotes/jeanjacques_rousseau_147588>. 
43 Martin Luther King: goodreads <https://www.goodreads.com/quotes/11236-in-the-end-we-will-remember-not-the-words-

of>. 
44 Che Guevara, Argentinian revolutionary (1928-1967): Forbes Quote: Thoughts on the Business of Life 

<https://www.forbes.com/quotes/1694/>. 
45 Haile Selassie: Stanislas Kamanzi ‘Preventing Genocide: The Role of the United Nations’ (2004) ILSA Journal of 

International and Comparative Law 329, 329.  

http://quodid.com/quotes/5071/lao-tzu/silence-is-a-source-of-great-strength
https://www.brainyquote.com/quotes/saskya_pandita_403312
https://www.goodreads.com/quotes/3215-silence-is-a-true-friend-who-never-betrays
https://www.goodreads.com/quotes/3215-silence-is-a-true-friend-who-never-betrays
https://philosiblog.com/2013/05/13/silence-is-true-wisdoms-best-reply/
https://philosiblog.com/2013/05/13/silence-is-true-wisdoms-best-reply/
https://www.forbes.com/sites/averyblank/2017/06/20/6-ways-leaders-use-silence-to-increase-their-power-that-you-can-do-too/#3beb7e6d27c8
https://www.forbes.com/sites/averyblank/2017/06/20/6-ways-leaders-use-silence-to-increase-their-power-that-you-can-do-too/#3beb7e6d27c8
https://www.huffingtonpost.com/sandra-fluke/silence-encourages-the-to_b_6044562.html
https://www.brainyquote.com/quotes/jeanjacques_rousseau_147588
https://www.goodreads.com/quotes/11236-in-the-end-we-will-remember-not-the-words-of
https://www.goodreads.com/quotes/11236-in-the-end-we-will-remember-not-the-words-of
https://www.forbes.com/quotes/1694/
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Brinsfield et al define ‘voice as ‘the expression of ideas, information, opinions, or concerns and 

silence as the withholding of them.’46 Similarly, Morrison and Milliken define employee silence 

as ‘intentionally withholding ideas, information, and opinions with relevance to improvements 

in work and work organisations,’47 while Pinder and Harlos see it as ‘withholding genuine 

expression about behavioural, cognitive and/or affective evaluations of organisational 

happenings to those seen as capable of effecting change or redress’.48 In 2014, Wilkinson et al 

defined employee voice broadly as the ways in which employees attempt to have a say and 

potentially influence organisational affairs relating to issues affecting their work and the 

interests of managers and owners.49  

 

Silence and Voice: Extraordinary Shape-Shifters 

As highlighted above, voice and silence are closely intertwined and complicated concepts. 

While they may be ‘two sides of the same coin’, to properly examine and understand any coin 

it is necessary (and helpful) to examine it from both sides,50 not only because juxtaposed 

episodes of voice and silence are revealing of organisations and the people who work within 

them; 51 but also because doing so provides the only window to complete understanding of the 

voice-silence dichotomy. While from an organisational perspective, expressing (voice) and 

withholding (silence) behaviours might superficially appear to be polar opposites because 

silence implies not speaking-up about important organisational issues and problems, while 

voice implies the opposite, employee silence and voice are best conceptualized as separate 

(though perhaps inseparable) multi-dimensional constructs.52 As Dyne et al pointed out in 2003, 

the absence of voice does not necessarily imply intentional silence53 or agreement, though it 

may.  As such, voice and silence may be said to represent a basic dilemma for any organisation. 

On the one hand (good, smart, constructive) ‘voice’ may provide organisations with valuable 

                                                           
46 Chad T. Brinsfield, Marissa S. Edwards, and Jerald Greenberg, ‘Voice and Silence in Organizations: Historical Review and 

Current Conceptualizations’ in Jerald Greenberg and Marissa S. Edwards (eds) Voice and Silence in Organizations (Emerald 

Group Publishing Limited, 2009) 3, 4. 
47 Van Dyne et al, above n 22, 1360. 
48 Karen Harlos, ‘Employee silence in the context of unethical behavior at work: A commentary’ (2016) 30 (3-4) German 

Journal of Human Resource Management 345, 345-355. 
49 Adrian Wilkinson, Jimmy Donaghey, Tony Dundon, and Richard B Freeman, ‘Employee voice: charting new terrain’ in 

Adrian Wilkinson, Jimmy Donaghey, Tony Dundon, and Richard B Freeman (eds), Handbook of Research on Employee Voice 

(Elgar Publishing, 2014) 3, 4. 
50 Chad T. Brinsfield, ‘Employee voice and silence in organizational behaviour’ in Adrian Wilkinson, Jimmy Donaghey, Tony 

Dundon, and Richard B Freeman (eds), Handbook of Research on Employee Voice (Elgar Publishing, 2014) 114-134, 115. 
51 Brinsfield et al, above n 46, 4. 
52 Van Dyne et al, above n 22, 1359. 
53 Ibid, 1361. 
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ideas, information and insights which may either improve organisational effectiveness54 or help 

avoid catastrophe55 - noting that some incidences of voice may be characterised by one party as 

‘destructive’ and by another as constructive for bringing those same things to light!56 In 

addition, the health of organisations and the quality of organisational decision-making may be 

enhanced by free and open debate and dissent.57  

 

On the other hand, however, potentially any manifestation of voice, be it perceived as good/bad, 

smart/stupid, constructive/destructive, well-intentioned or otherwise, may, as alluded to above, 

challenge an organisation's authority structure. Such a ‘challenge’ might include for example, 

usurping management's ‘right’ to make decisions, ignoring the ‘chain of command’,58 holding 

key stakeholders up to ridicule,59 and pushing the organisation towards chaos and anarchy.60 

Arguably then, many organisations are caught in a disturbing and possibly unresolvable 

paradox - employees may know certain (though perhaps controversial and unpleasant) truths 

about organisational issues and problems which it would be helpful and instructive for ‘the 

organisation’ to know about, and yet they dare not speak and voice that truth, 61 for fear of being 

ostracised, ridiculed or punished by the organisation. Silence too, is similarly rife with 

contradictions. For example, in 2001, Pinder and Harlos recalled Jensen’s 1973 theory which 

proposed five dualistic functions of silence: (1) bringing people together and pushing them 

apart; (2) harming and healing people; (3) sharing information and hiding information; (4) 

signalling deep thought and/or no thought; and (5) conveying both assent and dissent.62  

                                                           
54 Brooke E. Harrington, ‘Organizational performance and corporate social capital: a contingency model’ in Shaul M. Gabbay, 

Roger Th. A. J. Leenders (ed.) Social Capital of Organizations (Research in the Sociology of Organizations, Volume 18 

(Emerald Group Publishing Limited, 2001) 83-106; Premeaux and Bedeian, above n 13, 1538. 
55 For example, a Presidential Commission established to look into the Challenger disaster brought to light cultural problems 

at NASA, such as failing to voice all problems to the launch decision team: Elizabeth Howell, ‘Challenger: Shuttle Disaster 

That Changed NASA’ Space.com (online) 30 November 2017 <https://www.space.com/18084-space-shuttle-challenger.html>. 

Voice (or rather the lack of it) is often given as a reason for catastrophic organisational failure with the cases of Enron, 

Bundaberg Hospital, British Petroleum (BP) Deepwater, Volkswagen (VW) all examples of where things have gone wrong: 

Adrian Wilkinson and Michael Barry, ‘Voices from across the divide: An industrial relations perspective on employee voice’, 

(2016) 30 (3-4) German Journal of Human Resource Management 338, 338. 
56 For example, while the Catholic Church tried for decades to silence the voice around child abuse which it would (generally) 

have regarded as damaging on account of the harm it could do to the institution, the actuation of that voice should ultimately 

result in a more moral institution, help prevent further harm to children and families, and help remedy the harm already done. 
57 W. Charles Redding, W. C. ‘Rocking boats, blowing whistles, and teaching speech communication’ (1985) 34 

Communication Education 245, 251. 
58 Near and Miceli, above n 15, 1. 
59 Frances Milliken and Elizabeth W. Morrison, ‘Organizational silence: a barrier to change and development in a pluralistic 

world,’ (2000) 25 (4) Academy of Management Review 706, 706. 
60 Near and Miceli, above n 15, 1. 
61 Milliken and Morrison, above n 59, 706. 
62 Pinder and Harlos, above n 3, 338. 

https://www.space.com/18084-space-shuttle-challenger.html
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Given such far-reaching theoretical dichotomies, it is predictable that workers may be confused 

in practice about the relative worth of staying silent or speaking-up about workplace concerns. 

Voice and silence are both indicators of organisational justice or injustice. 63 They may also 

both be forms of active resistance to organisational injustice and mistreatment,64 with resistance 

typically coming from employees who are still members of the organisation and who wish to 

maintain that status.65 In this sense, voice may be characterised as a constructive act.66 It may 

also be described as a destructive act. 67 Silence may be quiescent (fear and anger-based) or 

acquiescent (futility and resignation-based).68 Accordingly, in 2003 Dyne et al building on the 

work of Pinder and Harlos, differentiated three types of silence (acquiescent silence, defensive 

silence, and pro-social silence)69 and three parallel types of voice (acquiescent voice,70 defensive 

voice, and pro-social voice), observing that withholding significant information is not 

characterised simply as an absence of voice.71 Silence can be active, conscious, intentional, and 

purposeful.72 Voice includes vocalizing dissent or dissatisfaction with organisational conduct73 

and is one way in which employees respond to experiences of workplace mistreatment.74  

Silence too, may be constructed as protest through things like neglect (for example, job 

withdrawal, low commitment, lateness, absenteeism, presenteeism,75 ‘accidents’, increased 

error rates, internal political activity, and sabotage, etc.).76 Like voice, silence it can be an 

                                                           
63 Karen Harlos, Organizational injustice and its resistance using voice and silence (PhD thesis, the University of British 

Columbia, 1998) 2. 
64 Harlos, above n 63; Lilia M. Cortina and Vicki J. Magley, ’Raising voice, risking retaliation: Events following interpersonal 

mistreatment in the workplace’ (2003) 8(4) Journal of Occupational Health Psychology 247, 247-248. 
65 Lilia M. Cortina and Vicki J. Magley, ’Raising voice, risking retaliation: Events following interpersonal mistreatment in the 

workplace’ (2003) 8(4) Journal of Occupational Health Psychology 247, 247. 
66 Ibid, 248. 
67 William I. Gorden, ‘Range of Employee Voice’, (1988) 1(4) Voice Employee Responsibilities and Rights Journal 283, 283. 
68 Pinder and Harlos, above n 3, 331-369. 
69 That is, silence that is proactive and other-oriented, based on altruism and cooperation: Linn Van Dyne, Soon Ang, and 

Isabelle C. Botero, ‘Conceptualizing Employee Silence and Employee Voice as Multidimensional Constructs’ (2003) 40 (6) 

Journal of Management Studies 1359, 1360. 
70 Voice which reflects motives of disengagement: Van Dyne et al, above n 22, 1361. 
71 Van Dyne et al, above n 22, 1359. 
72 Pinder and Harlos, above n 3, 333-334, 350. 
73 Cortina and Magley, above n 64, 247-265. 
74 Jennifer Butler Ellis and Linn Van Dyne, ‘Voice and Silence as Observers’ Reactions to Defensive Voice: Predictions Based 

on Communication Competence Theory’ in Jerald Greenberg and Marissa S. Edwards, Voice and Silence in Organizations 

(Emerald Group Publishing, 2009) 123, 123. 
75 Australian research into the cost of work-related stress found that employers bear significant costs on account of increased 

absenteeism (time taken off work due to work-related stress) and presenteeism (‘the lost productivity that occurs when 

employees come to work but as a consequence of illness, or other conditions, are not fully functioning’) with some studies 

showing the presenteeism can reduce individual productivity at least a third. Econtech (2008) estimated by that stress-related 

absenteeism and presenteeism together directly cost Australian employers about $10.1 billion per year with a cost to the 

economy of around $14.8 billion per year: Australian Government, Productivity Commission Research Report: Performance 

Benchmarking of Australian Business Regulation: Occupational Health & Safety, (Productivity Commission March 2010) 285-

186. 
76 Dan Farrell, ‘Exit, Voice, Loyalty, and Neglect as Responses to Job Dissatisfaction: A Multidimensional Scaling Study’ 

(1983) 26(4) Academy of Management Journal 596, 598. 
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expression of dissent or dissatisfaction,77 though arguably employees could also engage in such 

behaviour as an unconscious response to a work situation rather than as a form of deliberate 

protest.  

 

Manifestations of Voice and Silence 

In 2003, Cortina and Magley theorised that workers resist or respond to workplace 

mistreatment78 by using three main types of public voice. Public voice had the potential to alert 

organisations to internal wrongdoing through social support-seeking (or expressing discontent 

to colleagues), confronting (or communicating dissatisfaction directly to the perpetrator)79 and 

whistle-blowing (or reporting the situation to organisational authorities).80 In contrast, in 

Australia ‘whistle-blowing’ is characterised as a complaint to an external authority as opposed 

to an internal complaint within an organisation. Cortina and Magley argued that social support-

seeking and confrontation strategies are more commonly accessed than whistle-blowing.81 They 

claimed that victims of both sexual and non-sexual harassment are (reportedly) more likely to 

voice by confronting the perpetrator and through social support-seeking behaviours than by 

whistle-blowing.82  

 

Other types of public voice, could include the use of (external) employee voice such as reports 

to law enforcement officials, lawyers, the media, government (local, state and federal) 

agencies,83 and politicians. Other forms of employee voice include union-based voice (for 

example, strikes and ‘walk-offs’)84 and organisationally-based grievance processes (for 

example, staff suggestion schemes, open-door policies,85 and joint consultative committees). 

                                                           
77 Ibid, 598. 
78 ‘Interpersonal mistreatment’ as defined by Cortina and Magley in 2003 includes anything from subtle social slights through 

general incivility to blatant harassment and violence. These sorts of behaviours encompass what I define as including workplace 

abuse. 
79‘Confrontation’ involves clear, direct opposition to the wrongdoer, potentially making the wrongdoer angry, aggressive, and 

vindictive’: Cortina and Magley, above n 65, 249. 
80 Cortina and Magley, above n 65, 249.  
81 Ibid. 
82 Ibid, 247-265. 
83 Stig Berge Matthiesen, Brita Bjørkelo, and Ronald J. Burke, ‘Workplace Bullying as the Dark Side of Whistleblowing’, in 

Stale Einarsen, Helge Hoel, Dieter Zapf, and Cary L. Cooper (eds) Bullying and Harassment in the Workplace: Developments 

in Theory, Research, and Practice, (CRC Press, 2nd ed, 2011) 301, 305. 
84 For example, in 1996, Aboriginal stockman Vincent Lingiari, tired of Aborigines being 'treated like dogs' in their own 

country, led two hundred employees of Wave Hill station and their families, in a 'walk-off', demanding better pay and rations, 

and protection of the Aboriginal women and adding his voice to emerging cause of indigenous land rights: Ted Egan, ‘Lingiari, 

Vincent (1919–1988)’, Indigenous Australia (online) <http://ia.anu.edu.au/biography/lingiari-vincent-14178>.  
85 Harlos, above n 63, 1. 

http://ia.anu.edu.au/biography/lingiari-vincent-14178
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Hamberger, though not specifically referring to employee voice, distinguishes between two 

different manifestations of workplace conflict: disagreement – where one or more employees 

disagree with a management decision and informally express voice ‘through mechanisms such 

as absenteeism, sabotage, withholding effort, shirking and so on’ and dispute – a more formal 

level of disagreement, where voice is expressed in ‘the form of strikes, lockouts, bans or 

limitations’.86   

 

Interestingly, by using techniques such as agenda-setting and organisational structures, 

organisations can in fact perpetuate employee silence by engineering workers out of the voice 

process.87 The use of this approach (implicitly or explicitly) acknowledges that there are certain 

areas of organisational life in which silence is expedient both for management and maintenance 

of the status quo.88 Organisational voice mechanisms may be shallow or deep, or geared towards 

minor operational tasks rather than issues of a fundamental, power-sharing nature – so even 

though a so-called employee voice mechanism may exist, it might be little more than a ‘hollow 

shell’89 – in other words, a type of ‘Clayton’s voice’ (the voice you have when you’re not having 

a voice). 

 

CONCLUSION 

Voice and silence are complex phenomena which influence employee motivation to report 

organisational wrongdoing (or not). There are many different types of employee voice and 

silence, with both motivated by a multitude of rationales, beliefs systems, and possible concerns 

about consequences. Voice and silence in organisations serve a range of functions in 

organisations – some of which are constructive and some which are not.  

 

Better understanding the potential roles of voice and silence, and their intersection with 

complaints of workplace abuse, is no easy task. However, doing so is vital to understanding the 

                                                           
86 Jonathan Marc Hamberger, Workplace Dispute Resolution Procedures in Australia (PhD Thesis, Macquarie University, 

2015) 7. A copy of this thesis was provided on request to the author as is available at. 

<https://www.researchonline.mq.edu.au/vital/access/services/Download/mq:45155/SOURCE1>. 
87 Donaghey et al, above n 14, 51. 
88 Ibid, 56. 
89 Ibid, 57. 

https://www.researchonline.mq.edu.au/vital/access/services/Download/mq:45155/SOURCE1
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factors which influence targets, bystanders and others to speak-up and report bullying. Despite 

ostensibly being empowered to speak-up by their employing organisation and by the law, many 

workers elect not to do so. These issues are further considered in the following two chapters. 

Suffice to say here that breaking the code of silence may allow to vital insights into preventing 

and remedying workplace violence, such as bullying and harassment. As will be seen in the 

next chapter, the prevention of this behaviour probably demands an interdisciplinary approach 

and dialogue rather than one in which refuge is sought in academic silos. 
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Chapter Seven 
Voicing and Silencing: A Theoretical Perspective 

[Where] there is tyranny afoot…the person subjugated has a moral obligation to speak-up. Why? Because the 

consequence of remaining silent is worse. Of course, it’s easier in the moment to stay silent and avoid conflict. 

But in the long term, that’s deadly. When you have something to say, silence is a lie – and tyranny feeds on lies – 

Jordan B. Peterson1 

 

INTRODUCTION 

In this second literature review chapter on ‘voice’ and ‘silence’ (or silencing), the history of 

voice and silence research is considered from a theoretical perspective by reviewing the 

approaches taken by the different academic disciplines. The phenomena of voice and silence 

are complex and multi-faceted and have resonance and relevance across a range of disciplines 

and, as will be seen, each field of academic research offers unique insights and perspectives. 

However, the various disciplines appear at times to inhabit an ‘epistemological Towers of 

Babel’ when it comes to speaking a common language about the same sorts of phenomena.2 

 

DISCIPLINARY -SSPERSONALITIES: A CRODISORDERED MULTIPLE 

CONSTRUCTION 

The terms voice and silence are used in different ways in different disciplines including 

organisational behaviour, human resource management, unionism,3 employment and industrial 

relations,4 behavioural and organisational psychology, workplace deviance,5 law and justice 

studies,6 political science, economics,7 ethics, communication studies,8philosophy,9 sociology, 

                                                           
1 Jordan B. Peterson, 12 Rules for Life: An Antidote to Chaos (Allen Lane 2018) 91. 
2 Robert A. Miller, ‘The Four Horsemen of Downsizing and the Tower of Babel’ 2001 29(1-2) Journal of Business Ethics 147, 

148. 
3 Richard B. Freeman and James L. Medoff, What Do Unions Do? (Basic Books, 1984). 
4 Chad T. Brinsfield, ‘Employee voice and silence in organizational behaviour’ in Adrian Wilkinson, Jimmy Donaghey, Tony 

Dundon, and Richard B Freeman (eds), Handbook of Research on Employee Voice (Elgar Publishing, 2014) 114, 114. 
5 Lilia M. Cortina and Vicki J. Magley, ’Raising voice, risking retaliation: Events following interpersonal mistreatment in the 

workplace’ (2003) 8(4) Journal of Occupational Health Psychology 247. 247-265. 
6 John W. Thibaut and Laurens Walker, Procedural Justice: A Psychological Analysis (Lawrence Erlbaum Associates 

Publishers, 1975). 
7 Albert O. Hirschman, Exit, Voice, and Loyalty: Responses to Decline in Firms, Organizations, and States (Harvard University 

Press, 1970). 
8 Linn Van Dyne, Soon Ang, and Isabelle C. Botero, ‘Conceptualizing Employee Silence and Employee Voice as 

Multidimensional Constructs’ (2003) 40 (6) Journal of Management Studies 1359, 1365. 
9 Roy J. Adams, ‘Efficiency, Equity, and Voice as Moral Imperatives’ in Victor G. Devinatz (ed), ‘Symposium on John W. 

Budd: Employment with a Human Face: Four Views on Efficiency, Equity, and Voice in the World of Work’ (2005) 17(2) 

Employee Responsibilities and Rights Journal 111, 112; John W. Budd, Employment with a Human Face: Balancing Efficiency, 

Equity, and Voice, (Cornell University 2004) 7. 
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and theology.10 Further, there is little inter-disciplinary overlap or acknowledgement of their 

connotations or ‘ideological baggage’: 

 ……some refer to involvement, others to participation, while yet others refer to 

empowerment or engagement as if they are interchangeable…few appreciate the 

historical pedigree of employee, where for instance, Karl Marx and Adam Smith 

expressed interest in the ways and means in which labour expressed its voice….11  

 

There has been little attempt to move beyond the academic silos and broaden the existing 

conceptualizations of voice which are artefacts of these disparate disciplines,12 though in 2004, 

Budd postulated a new academic discipline of human resources and industrial relations that 

includes pluralist industrial relations, unitarist human resource management, and critical 

industrial relations.13 This discipline would incorporate ‘scholars from multiple disciplines, 

including economics, history, law, political science, psychology, and sociology’.14 A decade 

later, Lewin suggested that it would be helpful to better understand the extent of voice across 

different constituencies (for example, employees, customers, vendors, and/or shareholders) as 

this would allow employment relationship conflict scholars (and no doubt others) to escape 

their ‘relatively narrow research silo to consider broader, deeper organisational constituency 

relationship conflict’.15 In 2014, Wilkinson and Barry observed that existing conceptualizations 

of voice were incomplete and would remain so while researchers are blinkered by their 

disciplinary approaches.16 Further, they concluded that there are opportunities to explore new 

agendas, including a diversity voice agenda, to capture missing and neglected labour force 

voices and the exploration of social media as a form of voice.17 As academics, policy-makers 

and practitioner actors continue to define and interpret the concepts of voice and silence in 

                                                           
10 John W. Budd, Employment with a Human Face: Balancing Efficiency, Equity, and Voice (Cornell University 2004) 7. 
11 Adrian Wilkinson, Jimmy Donaghey, Tony Dundon, and Richard B Freeman, ‘Employee voice: charting new terrain’ in 

Adrian Wilkinson, Jimmy Donaghey, Tony Dundon, and Richard B Freeman (eds), Handbook of Research on Employee Voice 

(Elgar Publishing, 2014) 3, 4. 
12 Adrian Wilkinson and Michael Barry, ‘Voices from across the divide: An industrial relations perspective on employee voice’, 

(2016) 30 (3-4) German Journal of Human Resource Management, 338, 338; Karen E. Boroff and David Lewin, ‘Loyalty, 

Voice, and Intent to Exit a Union Firm: A Conceptual and Empirical Analysis’ (1997) 51(1) Industrial and Labor Relations 

Review 50, 51.   
13 This school of thought views employment relationship conflict as class-based or social rather than limited to either a pluralist 

or unitarist view of conflict confined to the employment relationship: Budd, above n 10, 6. 
14 Budd, above n 10, 6. 
15 David Lewin, ‘Individual voice: grievance and other procedures’ in in Adrian Wilkinson, Jimmy Donaghey, Tony Dundon, 

and Richard B Freeman (eds), Handbook of Research on Employee Voice (Elgar Publishing, 2014) 281, 295. 
16 Wilkinson and Barry, above n 12, 342. 
17 Ibid.  
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different ways,18 it may be, as Wilkinson and Barry suggest, time to develop a new lens,19 so as 

to further develop our understanding of the phenomena. 

 

The remaining sections of this chapter will be devoted to providing an overview of the 

chronological development of voice and silence from a conceptual (and primarily 

organisational behaviour) perspective.  

 

EWE: HISTORICAL OVERVIOF VOICE AND SILENC CONCEPTUAL ORIGINS 

Scholars are mixed in their use, evaluations, and constructions of voice and silence. As alluded 

to above, from a research perspective the concepts of voice and silence are quite elastic and 

have a long history which encompasses (but is not limited to) notions of employee (and other 

actor) participation, engagement, involvement, and empowerment.20 As will been explored 

below, there are a range of different types, purposes, mechanisms, and outcomes involved in 

voice and silence.21  

 

Types of Voice 

Voice may be collective or individual,22 direct or indirect,23 formal or informal. For example, 

informal employee voice may involve discussing workplace concerns with friends, colleagues, 

family, a union representative, an internal industrial relations or human resource management 

specialist, or a supervisor/manager while formal employee voice might include strategies such 

as filing collective bargaining, grievances, striking,24 or filing a lawsuit. Employee voice 

exercised ‘ex-post’ (or after management makes disagreeable decisions) might be labelled 

reactive employee voice25 while ‘ex-ante’ voice, or voice that occurs before something bad or 

                                                           
18 Wilkinson et al, above n 11, 3. 
19 Wilkinson and Barry, above n 12, 342. 
20 Wilkinson et al, above n 11, 3. 
21 For example, voice may be an expression of collective organisation which provides a countervailing source of power to 

management (purpose) via union representation, collective bargaining and industrial action (mechanism) leading to partnership 

and derecognition (outcome) or voice may be articulation of individual dissatisfaction which rectifies a problem with 

management (purpose) via complaint to the line manager or filing a grievance (mechanism) leading to exit or loyalty (outcome): 

Wilkinson et al, above n 11,  5. 
22 Adams, above n 9, 113. 
23 W. Charles Redding, ‘Rocking boats, blowing whistles, and teaching speech communication’ (1985) 34 Communication 

Education 245, 246. 
24 Teresa Ghilarducci, ‘Freeman & Medoff, What Do Unions Do?’ (1985) 12 (1) Journal of Legislation 119. 
25 Lewin, above note 15, 283, 291. 
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disagreeable has happened might be considered proactive voice.26 As Ghilarducci contends, just 

as ‘citizens can criticize the government without emigrating’ so too can ‘unhappy workers… 

influence their working conditions without quitting’.27  

 

Characterisations of Voice 

Budd sees employee voice28 as one of three fundamental, sometimes conflicting, sometimes 

complementary, pillars of the (modern) employment relationship (and society) in democracies, 

the others being efficiency and equity.29 Lewin suggests that the concept of employee voice 

within the employment relationship is quite new since until relatively recently, people worked 

in ‘a serf, slavery or indentured servitude context during which survival was the ultimate 

objective.’30 Following on from the demise of the master-servant working relationship, and over 

the past two decades in particular, there has been a growing interest in employee silence and 

voice by organisational and other researchers,31 though the concepts certainly pre-date the 21st 

century. Ideas related to voice and silence were, for example, referred to in Mayo’s Hawthorne 

Studies in the 1920s where it was recognised that employees were often reluctant to express 

themselves across hierarchical levels of an organisation,32 and in 1957, William H Whyte wrote 

about the incongruity of individual voice in organisations.33 Earlier than this though, both Karl 

Marx and Adam Smith were interested in how labour (or the workers) expressed its voice.34   

 

In the 1970s, seminal early ‘voice’ researcher, economist, Albert O. Hirschman, formulated the 

concepts of individual ‘voice’ and ‘exit’ strategies in response to concerns about certain events 

within an organisation.35 Hirschman posited two types of responses to unsatisfactory situations 

at work: ‘exit’ or leaving the organisation without trying to fix things (a strategy which may be 

equated with silence) and ‘voice’ or speaking-up and trying to fix or remedy the problem, 

                                                           
26 Ibid, 295. 
27 Ghilarducci, above n 24, 121. 
28 Budd defines voice simply as the ability to have meaningful input into decisions. Voice ‘includes not only free speech, 

supported by protection against unfair dismissal and grievance procedures, but also direct and indirect participation in 

workplace decision making’:  Budd, above 10, 13. 
29 Budd, above n 10, 13. 
30 Lewin, above n 15, 281.  
31 Karen Harlos, ‘Employee silence in the context of unethical behaviour at work: A commentary’, (2016) 30(3-4) German 

Journal of Human Resources Management 345, 345-346. 
32 Brinsfield, above n 4, 114. 
33 William I. Gorden, ‘Range of Employee Voice’, (1988) 1(4) Voice Employee Responsibilities and Rights Journal, 283, 283. 
34 Wilkinson et al, above n 11, 3. 
35 Originally these events were primarily focused on customer, as opposed to employee dissatisfaction:  Hirschman, above 7. 
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usually from within the organisation.36 Hirschman argued that ‘loyalty’ to the organisation (or 

to the product)37 may modify an individual’s preferred response to ‘cut and run’ (or exit) and 

that this modification fostered a ‘stand and fight’ (or voice) approach. Hirschman considered 

‘exit’ to be the traditional ‘American way’, going so far as to suggest that the nation was built 

upon countless citizen decisions favouring exit over voice.38 A preference for a neat exit ‘over 

the messiness and heartbreak of voice’ has, in Hirschman’s view, persisted in US culture since 

the 17th century when many immigrants left Europe for a brave new world.39 A similar claim 

could be made in respect of Australia’s free settlers, though for many of its (convict) founders, 

exit from Britain was not generally a voluntary or intentional decision.40  

 

Hirschman argued that there was too much acceptance of a ‘go-west-exit as opposed to stay-

and-solve-problems mentality’: 41  

Why raise your voice in contradiction and get yourself into trouble [if] you can ….. 

remove yourself entirely from [an]…. environment should it become too unpleasant?42  

 

Although as Gorden highlights while ‘an individualistic leave-if-you-don't-like-it mindset’ may 

work in affluent economies which are short on labour, it presents ‘an impractical alternative in 

times of underemployment’.43 Hirschman also acknowledged that ‘exit’ could be voice-like, 

particularly where a spectacular exit combined both ‘deviance’ and ‘defiance’. In making this 

observation, he was referring specifically to the hippy counter-culture,44 though the same might 

be said of whistle-blowers and other aggrieved employees who voice their concerns to the 

media or to external integrity bodies. The departure of competent employees from an 

organisation may silence those who remain as well as removing any ‘collective thrust’ for 

organisational change. In his work, Hirschman sought to identify ‘repairable lapses’ in 

                                                           
36 Hirschman, above n 7. 
37 Hirschman looked at voice and exit largely from an economic perspective, but he also considered the ways in which people 

deal with disagreeable situations politically, culturally and professionally: William Yardley, ‘Albert Hirschman, Optimistic 

Economist, Dies at 97’, New York Times on-line, Business Day, 23 December 2012 

<https://www.nytimes.com/2012/12/24/business/albert-o-hirschman-economist-and-resistance-figure-dies-at-97.html>. 
38 Hirschman, above n 7, 272. 
39 Ibid, 272. 
40 For example, in 1788 a man of 60 was transported for 14 years for stealing a tea-kettle, a boy of 13 was transported for seven 

years for housebreaking and a woman for five years for stealing 18 pence: ‘Convict Days: First Transport of Prisoners’ The 

Northern Star (Lismore), 24 July 1914, 8. 
41 Gorden, above n 32, 284. 
42 Hirschman, above n 7, 272. 
43 Gorden, above n 32, 284. 
44 Hirschman, above n 7, 273. 

https://www.nytimes.com/2012/12/24/business/albert-o-hirschman-economist-and-resistance-figure-dies-at-97.html
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organisational performance, 45 arguing that the things employees do in response to such lapses 

can alert management to its failures. 46 

 

In 1974, Barry, critiquing Hirschman's exit-voice-loyalty (EVL) framework, suggested that 

loyalty could be inversely related or unrelated to the exercise of voice, proposing that once a 

customer 47 (and, presumably, an employee) decides to stay with the organisation, the employee 

has an additional choice to make between voice and silence.48 In 1997, proceeding from Barry's 

amended version of Hirschman's model, Boroff et al suggested that loyalty may be uncorrelated 

with voice but positively correlated with silence.49 More than two decades earlier though, Birch 

had placed loyalty within a family of concepts which included allegiance and fidelity, 

illustrating this by reference to a ‘loyal party member’ who accepts what his leaders decide and 

is not a ‘constant critic’ (or union representative).50  

 

Making Theoretical Waves 

In the sea of voice and silence research, it seems that there is little agreement on definitions, 

terminology, motivations (individual or organisational), manifestations or characterisations of 

the behaviours, or outcomes. In 2009, Brinsfield et al, not referencing the earlier work of Marx, 

Smith, or Mayo, identified three main waves of research on voice and silence in organisations, 

identifying a first wave from the 1970s to the mid-1980s which focused on conceptualising 

voice and silence, a second wave from the mid-1980s to 2000 which addressed speaking-up 

behaviour with a limited focus on silence, and a current (or third wave) from 2001 through to 

200951 which examined voice in a highly nuanced way.52  

 

                                                           
45 Ibid, 1. 
46 Ibid, 4. 
47 Hirschman’s original EVL framework focused on customers and more broadly on citizens rather than employees, proposing 

that dissatisfied customers could either exercise voice or exit to other firms and that dissatisfied citizens could either exercise 

voice or exit to other political jurisdictions or even nations: Lewin, above n 15, 295. 
48 Boroff and Lewin, above n 12, 58-59. 
49 Ibid, 59. 
50 Ibid. 
51 Chad T. Brinsfield, Marissa S. Edwards, and Jerald Greenberg, ‘Voice and Silence in Organisations: Historical Review and 

Current Conceptualizations’ in Jerald Greenberg and Marissa S. Edwards (eds) Voice and Silence in Organisations (Emerald 

Group Publishing Limited, 2009) 3. 
52 Ibid. 
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Brinsfield et al outlined key concepts in the study of voice and silence in organisations 

chronologically,53 positing the first wave as encompassing Hirschman’s work on organisational 

change and exit (upward voice) and loyalty (upward silence), the MUM effect54 (upward 

silence), the spiral of silence (upward, downward, lateral or external silence),55 whistle-blowing 

(external voice),56 and procedural justice (upward voice).57 The second wave began with 

principled organisational dissent (upward or external voice or silence),58 followed by issue-

selling (upward voice),59 complaining (upward, downward or lateral voice),60 organisational 

citizenship behaviour voice (upward, downward or lateral pro-social voice),61 organisational 

citizenship behaviour silence (upward, downward, lateral, or external silence),62 social 

ostracism (lateral and downward silence),63 and ‘deaf ear’ syndrome (upward silence).64 The 

third wave began with organisational silence (upward silence) 65 followed by employee silence 

(upward silence),66 job withdrawal (upward silence),67 organisational learning (upward, 

                                                           
53 See Table 1 Key concepts in the study of voice and silence in organizations in Brinsfield above n 51, 5-7. 
54 The MUM effect recognised employee reluctance to convey bad new upwards because of the discomfort associated with that 

information: Mary Charles Conlee and Abraham Tesser, ‘The Effects of Recipient Desire to Hear on News Transmission’ 

(1973) 36 Sociometry 588, 588-599. 
55 The spiral of silence recognised employee’s fear of isolation and feelings of doubt which act to discourage the expression of 

ideas which conflict with public opinion: Elizabeth Noelle-Neumann, ‘The spiral of silence: A theory of public opinion’ (1974) 

24 Journal of Communication 43, 43-51. 
56 Whistle-blowing is the disclosure, usually by employees, or perceived organisational wrong-doing to external authorities: 

Janet P. Near and Marcia P. Miceli, ‘Organisational dissidence: The case of whistle-blowing’ (1985) 4 Journal of Business 

Ethics 1, 1-16. 
57 Procedural justice is the perceived fairness of processes that lead to a decision and is promoted by granting voice in decision-

making: Thibaut and Walker, above n 6. 
58 Principled organisational dissent occurs where employees protest or try to change the organisational status quo because they 

conscientiously object to current policies or practices: Jill W. Graham, ‘Principled organisational dissent: A theoretical essay’, 

in B.M. Staw and L.L Cummings (eds) Research in organisational behaviour (Volume 8, JAI Press, 1986) 1-52, 2 
59 Issue selling to management considers employee behaviours directed towards influencing others’ attention to and 

understanding of issues (‘wicked problems’ as opposed to selling solutions or projects): Jane E. Dutton and Susan J. Ashford, 

‘Selling issues to top management’ (1993) 18 Academy of Management Review 397, 398. 
60 Complaining is defined as expressions of dissatisfaction for the purpose of venting emotions and/or achieving intrapsychic 

or interpersonal goals: Robin M. Kowalski, ‘Complaints and Complaining: Functions, Antecedents and Consequences’ (1996) 

119 (2) Psychological Bulletin 179, 179. 
61 Organisational citizenship voice behaviour is the discretionary expression of work-related ideas, information or opinions 

based on cooperative motives: Van Dyne et al, n 8 above, 1359-1392. 
62 Organisational citizenship silence behaviour is based on altruism or cooperative motives - work-related ideas, information 

or opinions may be withheld to benefit the organisation or others: Van Dyne et al, n 8 above, 1359-1392. 
63 Social ostracism is the act of being excluded or ignored – being given ‘the silent treatment’: Kipling D. Williams, Wendelyn 

J. Shore and Jon E. Grahe, ‘The Silent Treatment: Perceptions of Its Behaviors and Associated Feelings’ (1998) 1(2) Group 

Processes and Intergroup Relations 117, 117-141. 
64 ‘Deaf ear’ syndrome refers to the organisational norms that develop discouraging employees from opening and directly 

expressing dissatisfaction. It is associated with inadequate organisational policies and procedures, managerial rationalisations, 

and inertial tendencies: Ellen Pierce, Carol A. Smolinksi and Benson Rosen, ‘Why Sexual Harassment Complaints Fall on 

Deaf Ears’ (1998) 12 (3) Academy of Management Executive 41, 41-54.  
65 Organisational silence was characterised as a collective-level phenomenon in which employees withheld information, 

opinions and concerns about workplace issues: Elizabeth W. Morrison and Francis J Milliken, ‘Organisational Silence: A 

Barrier to Change and Development in A Pluralistic World’ (2000) 25 Academy of Management Review 706, 706-725. 
66 Employee silence was characterised as withholding genuine expression about the employee’s behavioural, cognitive and 

affective evaluations of organisational concerns to those capable of effecting change or redress: Craig Pinder and Karen Harlos, 

‘Employee silence: Quiescence and acquiescence as responses to perceived injustice’ in G.R Ferris (ed.) Research in Personnel 

and Human Resource Management Volume 20 (JAI Press, 2001) 331, 334. 
67 Job withdrawal canvases employee beliefs that speaking-up is futile, leading to employees disengaging and withdrawing: 

Pinder and Harlos, above n 66, 331-369. 
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downward or lateral voice),68 and finally, employee voice (upward, downward, lateral or 

external voice).69 These waves are illustrated in the table below. 

 

Table 1: Theoretical Waves of Voice and Silence 

 

Noting that Brinsfield et al’s current wave of voice and silence research ended in 2009, 

constituents of a fourth wave might include a greater focus on a human rights voice (upward, 

downward, lateral or external voice). Budd (2004) of course referenced such a voice in 

observing that while efficiency in employment relationships is essentially derived from property 

rights (which encompass the desire of business owners and shareholders to produce efficient 

outcomes and maximize profit and investment returns) equity and voice stem from concerns 

about the treatment and rights of employees as human beings.70 Government regulation and 

unions are seen by business as interfering with, and restricting property rights and efficiency to 

the extent that they constrain business (or organisational) freedom to put ‘resources’ to their 

most economically productive use.71 However, since property rights are also a fundamental 

basis of freedom and, therefore, a basic human right, there is inherent conflict between ensuring 

organisations do not produce outcomes that compromise the value of human life.72 Therefore, 

                                                           
68 Organisational learning (a process of detecting and correcting errors or features of knowledge or knowing that inhibit 

learning) is characterised as requiring information and knowledge-learning across employees: Chris Argyris, ‘Double Loop 

Learning in Organisations’ 55 (9) Harvard Business Review 115, 115-125. Double-loop learning emphasizes that underlying 

assumptions, norms, and objectives must be open to confrontation and any incongruities between what an organisation openly 

espouses as its objectives and policies and what its policies and practices actually are can be challenged. 
69 Employee voice is a broad term which encompasses all forms of speak-up behaviour, differentiated by the stimulus for, and 

intent of the communication.   
70 Budd, above n 10, 5. 
71 Ibid. 
72 Ibid.  
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clashes between employee voice and equity on the one hand, and efficiency, on the other, may 

also be seen as conflicts between two competing human rights - the rights of employees (labour) 

to be treated fairly and justly as opposed to the right to own and use property freely.73 Gorden 

(1988) argues that not allowing employees a say in (work) policies and practices impacting on 

their employment is to treat them ‘as less than human’ or as slaves, and that not being allowed 

involvement in the determination, evolution, and restructure of one’s labour is be ‘robbed of 

voice’.74 

 

Next, voice and silence are summarised from the different theoretical perspectives. 

 

Organisational Behaviour Perspectives 

Most of the research focus on voice and silence has originated from within the discipline of 

organisational behaviour (OB). This perspective has been summarised in the section Making 

Theoretical Waves, above, although some key research from other disciplines was also 

included. In 2011, Morrison75 identified three common threads with respect to voice: voice as 

being an act of verbal expression, voice as being discretionary, and voice as being constructive 

intent. 76 From this (narrow) pro-social perspective, venting or complaining for any purpose 

which is not directed towards employer best interests simply doesn’t make the cut as employee 

‘voice’.77 As Wilkinson and Barry pointed out in 2016 this approach leaves little room to 

consider voice as a form of criticism or dissent or as a way for employees to challenge 

organisational decision-making.78 Also, as Budd argues, voice does not need to fulfil a 

constructive purpose, it is enough that it is a means of employee self-determination and an 

expression of human dignity.79 Other OB scholars though have recognised the ‘white spaces 

that separate the spoken word, acknowledging that there is often far more to silence than 

nothingness’,80 while Pinder and Harlos understood employee silence as including, but not 

being limited to, lack of speech or formal voice, observing that it may in fact occur in the midst 

                                                           
73 Ibid. 
74 Gorden, ‘Range of Employee’, (1988) 1(4) Voice Employee Responsibilities and Rights Journal, 283, 291. 
75 Elizabeth W. Morrison, ‘Employee Voice Behavior: Integration and Directions for Future Research’ (2011) 5(1) The 

Academy of Management Annals 373, 373. 
76 That is, done for the purpose of bringing about improvement and positive change. 
77 Wilkinson et al, above 11. 4. 
78 Wilkinson and Barry, above n 12, 339. 
79 Ibid, 340. 
80 Brinsfield et al, above n 51, 4. 
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of sound or language.81 Pinder and Harlos also suggest that as most OB theorists adopt a 

definition of silence as a lack of voice (and as denoting endorsement) they overlook much of 

silence’s communicative significance as well as ‘its behavioural, emotional, and cognitive 

components’.82 In 2016, Wilkinson and Barry83 claimed that a notable omission in OB research 

is the issue of who decides whether voice is constructive. They suggest this ‘reflects the 

preferences of those in power’ who can ignore inconvenient voice as not constructive or as 

complaining.84 Wilkinson and Barry also ask provocatively if suggesting a manager be sacked 

for racist or sexist behaviour would be construed as ‘constructive’,85 and argue that the OB 

perspective ignores the historical and well-documented role of employee representation, 

instead, relying on a unitarist assumption that management and workers only seek voice to share 

information to improve organisational processes.86 These lens they argue, ignores the power-

centred role of management in structuring employee voice and silence on a range of 

employment relationship issues.87 

 

Human Resource Management Perspectives 

Budd suggests that human resource management (HRM) theories assume that ‘conflict between 

employers and employees can be resolved by effective corporate and management policies 

which align the interests of employers and employees’ (thereby removing conflicts of interest).88 

From an HRM perspective, unions and government regulation are either unnecessary or 

intrusive. 89In 2003, Colvin found that ‘high involvement’ type human resource management 

practices were significantly negatively associated with employee discipline, dismissal, and 

grievance filing and grievance appeals, suggesting lower levels of workplace conflict where 

high involvement HRM practices are in place.90 More recently though, in 2013, Marchington 

and Suter found that informal, rather than formal employee involvement and participation 

                                                           
81 Pinder and Harlos, above n 66, 334. 
82 Ibid, 337. 
83 Wilkinson and Barry, above n 12, 339. 
84 Ibid. 
85 Ibid. 
86 Ibid, 341. 
87 Ibid. 
88 Budd, above 10, 4. 
89 Ibid, 6. 
90 Lewin, above n 15, 294. 
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practices, were positively associated with both employee and manager job satisfaction, 

employee commitment to the organisation, and employee commitment to their manager.91 

 

Union Perspectives 

For ‘union’ voice scholars, unions are seen as the only source of genuine independent ‘voice’ 

in organisations,92 although such as stance is arguably a necessary complement to the continued 

existence of unions – where there are other competent sources of voice, the value to employees 

of union membership may be negligible. While a fall in private unionism commenced in the 

1980s,93 as early as 2000, this decline in union membership in Australian workplaces in 

particular was identified as a concern that employee capacity to initiate issues and articulate 

grievances with management would be reduced.94 That said, there is a positive relationship 

between union presence and a range of alternative voice mechanisms in organisations,95 

although the extent to which employees (whether or not union members) in modern economies 

actually exercise formal voice is not fully understood.96 It has been suggested that for every 

grievance settled through a formal (unionized) grievance process, about 12 are settled 

informally, through discussions between aggrieved employees and their immediate 

supervisor/manager, indicating that informal employee voice is exercised more commonly than 

formal employee voice.97  

 

Voice is seen by unions as an (preferable)98 alternative to exit from the organisation,99 and as a 

way of expressing (individual) employee preferences to management whether by filing 

grievances or through individual acts of dissent such as absence, ‘shirking on the job’, 100 ‘go-

slows’ and ‘work-to-rule’. Union voice is seen as a desirable ‘collective voice’ which allows a 

                                                           
91 Ibid. 
92 John Benson, ‘Employee Voice in Union and Non-Union Australian Workplaces’ (2000) 38(3) British Journal of Industrial 

Relations 453, 453. 
93 Jonathan Marc Hamberger, Workplace Dispute Resolution Procedures in Australia (PhD Thesis, Macquarie University, 

2015) 11. 
94 Benson, above n 92, 453. 
95 Ibid, 457. 
96 Lewin, above n 15, 294. 
97 Lewin, above n 15, 283. 
98 If all workers left the organisation in response to a grievance rather than making a complaint, unions would be unlikely to 

survive. 
99 Wilkinson et al, above 11, 7; Wilkinson and Barry, above n 12, 339; Benson, above 92, 453. 
100 Benson, above 92, 455. 
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union to channel employee discontent into improved workplace conditions.101 Grievance 

procedures (voice) are said to be pervasive in unionized firms, but are also common in non-

union organisations.102 And while the emergence of HRM as a discipline in Western societies 

coincided with the development of numerous alternative voice mechanisms for employees (for 

example, information-sharing, collective-decision-making, employee participation schemes, 

and quality circles) because such mechanisms may be management-sponsored and incorporated 

into management processes,103 employee trust in their impartiality and efficacy likely undermine 

any claims that they offer genuine avenues of voice  

 

As opposed to individual voice, the collective voice of employees at work can be fostered 

through ‘independent’ structures such as unions. In 2000, Benson found that unionised 

workplaces in Australia were more likely to have a range of voice mechanisms (for example, 

management-union negotiations, quality circles, staff suggestion schemes, employee surveys, 

management-staff meetings, semi-fully autonomous work groups, grievance/disciplinary and 

equal employment procedures, management-employee consultative committees, work 

evaluation/appraisal schemes, and employee health and safety and board representatives).104 

 

Industrial Relations Perspectives 

From an industrial relations perspective (which has clear overlaps with the union perspective) 

voice may be either a means to challenge management or a vehicle for employee self-

determination. As Lewin notes that ‘generations of industrial relations scholars have celebrated 

unionized grievance procedures’ (or voice) for their contribution to maintaining industrial 

peace, production, and promoting industrial democracy, though other empirical evidence paints 

a less glowing picture of such procedures.105 Industrial relations take a broad view of voice, 

linking it with employee participation and industrial democracy. In addition, voice is seen an 

expression of separate and distinct employee (rather than organisational) interests which 

emphasises formal organisational mechanisms of employee voice (for example, trade unions, 

                                                           
101 Richard B. Freeman and James L. Medoff, What Do Unions Do? (Basic Books, 1985). 
102 Boroff and Lewin, above n 12, 50. 
103 Benson, above 92, 453. 
104 Ibid, 456. 
105 Lewin, above n 15, 282. 
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collective bargaining, arbitration, speak-up schemes and grievance procedures). 106 Budd argues 

that in democratic societies, voice, together with (economic) efficiency107 and (employment) 

equity,108 are moral imperatives that need to be balanced in the (ideal) employment relationship 

and within this context, voice guarantees individual and collective employee input in 

determining workplace issues of importance to workers.109 Budd asserts that ‘intrinsic voice is 

important whether or not it improves economic performance, and whether or not it alters the 

distribution of economic rewards’.110 Additionally, Budd claims that while industrial relations 

principles111 embrace the benefits of economic markets, they also recognise the necessity of 

non-market institutions (for example, government law and regulation and unions) to balance 

the unequal bargaining power between employers and employees, and to deliver outcomes that 

foster both economic prosperity and respect for human life.112  

 

Economics Perspectives 

Hirschman’s pioneering work in the 1970s as discussed above, also sets the (modern) scene for 

the economist’s view of voice and silence. Hirschman’s theory assumes that economic agents 

(individuals in a market) can register displeasure either by exiting a market – ‘voting with their 

feet’ or by accessing existing institutions to modify the market, that is, using ‘voice’ instead of 

‘exit’.113 Hirschman’s argument has been adopted by labour economists to analyse unionism to 

find that union membership, by providing a worker ‘voice’ mechanism, reduces voluntary 

employee turnover and increases job tenure, training, and productivity.114 However, only a small 

portion of this research treats grievance procedures (as distinct from unionism) as a voice 

mechanism.115 Looking from an economist’s perspective, voice is often assumed to be about 

rational actors (employees and employers) making logical decisions in pursuit of shared 

performance improvement or other organisational goals – voice is premised on an economic 

exchange that brings with it certain assumed costs and benefits.116 Where markets are operating 

                                                           
106 Wilkinson and Barry, above n 12, ‘338-340. 
107 ‘Efficiency’ is characterised by the economical production of goods and services. 
108 ‘Equity’ is defined as granting employees fair compensation and working conditions. 
109 Victor G. Devinatz (ed), ‘Symposium on John W. Budd: Employment with a Human Face: Four Views on Efficiency, 

Equity, and Voice in the World of Work’ (2005) 17(2) Employee Responsibilities and Rights Journal 109, 109. 
110 Adams, n 9 above, 111. 
111 Here, Budd is referring to mainstream U.S. principles but the argument can be generalised to other modern industrial 

democracies such as Australia. 
112 Budd, above n 10, 4. 
113 Ghilarducci, above n 24, 119.  
114 Boroff and Lewin, above n 12, 51. 
115 Ibid. 
116 Wilkinson et al, above n 11, 4, 8. 
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efficiently, supporters of conventional economics simply want them left alone regardless of the 

status of voice in the mix; from this perspective, voice has no inherent value, it is only 

considered desirable if it is demonstrably capable of repairing some market 

failure.117Economists (not unnaturally) have emphasized the economic outcomes associated 

with grievance procedures.118 While in mainstream (American) thought, voice, particularly 

collective voice, is considered either ‘unwarranted interference with the market and perhaps 

with one’s individual autonomy’ or ‘at best an instrumental means of repairing a market failure’ 

there are other philosophical justifications for voice independent of any implications for 

(economic) efficiency or (employment) equity.119 

 

Law and Justice Perspectives 

The law, through legislation and regulation, offers employees potential external voice regarding 

certain aspects of their employment relationships.120 For example, and as further explored in 

Chapter Nine: ‘Mapping the Legal Remedy Pathways for Workplace Bullying’, employees who 

experience workplace concerns or adverse actions such as workplace abuse may, depending on 

the factual circumstances, have a number of potential causes of action open to them.  

 

While law and justice scholars may reduce employee voice to problems of statutory mandates 

or infringements of contractual (employment) rights,121 they are also concerned with constructs 

like procedural justice. In 1975, Thibaut and Walker, combining psychological theory and legal 

literature, examined inquisitorial and adversarial procedures to determine which approach 

better served the realisation of justice.122 They found (somewhat controversially) that the 

adversarial system was more appealing for three main reasons: firstly, two lawyers are involved 

instead of one; secondly, the lawyer is aligned with the client rather than the 

adjudicator/arbitrator; and thirdly, the lawyer is chosen by the client rather than by the 

adjudicator/arbitrator.123 From a voice perspective, what Thibaut and Walker essentially 

                                                           
117 Adams, above n 9, 112. 
118 Boroff and Lewin, above n 12, 51. 
119 Adams, above n 9, 112. 
120 Lewin, above n 15, 281. 
121 Wilkinson et al, above n 11, 4. 
122 Shari Seidman Diamond and Hans Zeisel, ‘Book Review: Procedural Justice: A Psychological Analysis’ (1975) 1997 Duke 

Law Journal, 1289, 1289. 
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demonstrated was that where a client is given greater voice (for example, by having their own 

lawyer who speaks for them) they will be more satisfied with the outcome, whether or not that 

result is positive for them.  

 

Intuitively one might believe that an inquisitorial system would be fairer - however, unchecked 

power can dampen both voice and justice.124 In 1980, Leventhal proposed six influences on 

perceptions of procedural injustice: representativeness, consistency, impartiality, accuracy (of 

information use to make decisions), challenge (whether decisions are correctable) and ethicality 

(whether decision-makers are ethical).125 In 1995 though, Rudman et al suggested that 

procedural justice issues (rather than gender socialization issues) are the main deterrent to 

reporting (sexual) harassment.126 Therefore, promoting informal grievance procedures or 

providing (target) advocates to increase (perpetrator) confrontation rates may not be the optimal 

way to increase reporting rates.127 Since targets of harassment have a right to be angry, they may 

require no encouragement to report where the formal grievance system is trustworthy, neutral, 

confidential, committed to preserving target dignity, and offers protection from reprisals.128 

Further, providing complainants with a legal advocate may curb perceptions that harassers, who 

can usually afford to hire lawyers, are advantaged by the system. 129 

 

Political Science Perspectives 

Political scientists may view voice in terms of interest articulation,130 or rights linking it to 

industrial citizenship, industrial or organisational democracy (which also brings in notions of 

free speech and human dignity), legal protections, and democratic humanism.131 For example, 

in 2004, Budd conceived of voice as having two elements: an industrial democracy element 

rooted in political theories of self-determination, and an employee decision-making element 

                                                           
124 Sally Prior, ‘Innocent but rot in hell’, The Sydney Morning Herald (online) 16 March 2012 

<http://www.smh.com.au/entertainment/innocent-but-rot-in-hell-20120315-1v7sv.html>. 
125 Karen Harlos, Organizational injustice and its resistance using voice and silence (PhD thesis, the University of British 

Columbia, 1998) 15. 
126 Ibid, 358. 
127 Ibid. 
128 Ibid. 
129 Ibid.  
130 Dan Farrell, ‘Exit, Voice, Loyalty, and Neglect as Responses to Job Dissatisfaction: A Multidimensional Scaling Study’ 

(1983) 26(4) Academy of Management Journal 596, 598. 
131 Wilkinson et al above n 11, 7-8. 

http://www.smh.com.au/entertainment/innocent-but-rot-in-hell-20120315-1v7sv.html


 

 120 

stemming from the importance of autonomy for human dignity.132 In this concept, voice is 

closely related to, but distinct from democracy, as certain aspects of voice may go beyond 

democratic conceptions of voice or participation.133 In Birch’s view, Hirschman was wrong 

about the claimed voice-inducing property of loyalty in both economic and political contexts.134  

 

Ethics and Communication Perspectives 

The ethics and communication fields do not focus on silence as the absence of voice, instead 

emphasizing circumstances when silence is valuable and appropriate.135 Silence is seen as a 

necessary substructure which gives meaning to spoken communication - ‘it simply is’ – ‘it is a 

primary reality’ and while ‘silence can exist without speech…speech cannot exist without 

silence.’136 In 1983 Bok contrasted appropriate silence (the intentional concealment of secret 

information such as trade secrets and professional confidences) with abusive concealment (for 

example malicious deception, consumer fraud, insider trading, and false advertising) and 

stressed the importance of using personal judgment and moral standards in deciding what 

information to voice and what to withhold.137  

 

Similarly, the communication literature emphasizes the positive aspects of silence, seeing both 

silence and voice as critical to positive two-way social interaction.138 Brown and Levinson stress 

the value of silence in upholding cultural norms about appropriate versus inappropriate 

communication.139 Budd argues that the decisions made by employees, managers, policy 

makers, and organisations are shaped by many factors, including a critical but often overlooked 

factor: ethics. He argues that in light of the: 

…close connection between the employment relationship and concerns for dignity, 

respect, justice, and fairness, a serious treatment of ethics in human resources and 

industrial relations is long overdue. 140 

                                                           
132 Budd, above n 10, 23-24. 
133 Ibid, 24. 
134 Boroff and Lewin, above n 12, 59. 
135 Van Dyne et al, above n 8, 1364. 
136 Richard L. Johannesen, ‘The Functions of Silence: A Plea for Communication Research’ (1974) Winter, Western Speech, 
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Philosophical Perspectives 

Budd observed that the employment relationship’s objective of equity141 is supported by various 

ethical theories, including Immanuel Kant’s view that human actions must ‘always treat 

humanity, whether in your own person or in the person of any other, never simply as a means, 

but always at the same time as an end’.142 This position arises from an acknowledgement of the 

basic value of human life and holds that  (employment) equity (for example, fair wages, non-

discriminatory management, etc.) should be a means, not an end143 Treating people only as a 

means of increasing wealth or aggregate welfare ‘violates the intrinsic value and sanctity of 

human life.’144 With respect to voice specifically, Bowie, claims that ‘Kantian moral philosophy 

requires a vast democratization of the workplace’ because ‘unilateral rule-making treats 

workers as means only’, an approach which demeans human dignity145  

 

Psychological Perspectives 

From a psychological perspective, (individual) silence has been construed as a state in which 

we ‘commune with ourselves’146 while interactive silence has been understood as providing 

opportunities for self-evaluation or self-revelation as well as facilitating decision-making by 

affording people time to consider the meanings of others' utterances and/or to ‘interpret the 

significance of ambiguous or threatening circumstances’147 Morrison and Milliken argue that 

organisational silence may give rise to cognitive dissonance:148   

an aversive state that arises when there is a discrepancy between one's beliefs and 

one's behaviour [and in which individuals] are typically motivated to try to restore 

consistency by changing either their beliefs or their behavior. Yet, in the context of 

organisational silence, it may be very difficult for employees to reduce 

                                                           
141 Budd defined equity in the employment relationship as ‘a set of fair employment standards that respect human dignity, the 

sanctity of human life, and liberty and cover both material outcomes and personal treatment. Essential elements include fair 

outcomes pertaining to wages, hours, safety and health, child labour, retirement, health and disability insurance, and family 
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in both the distribution of economic rewards (such as wages and benefits) and the administration of employment policies (such 

as non-discriminatory hiring and firing)’: Budd, above n 10, 7-8. 
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147 Ibid, 341. 
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dissonance….. [leading to the individual existing] in a state of prolonged 

dissonance, which is likely to give rise to anxiety and stress…  149 

 

Silence: Organisational Influencers 

Within an organisational context, the current literature indicates that structure, occupation or 

industry, and organisational culture may play a role in both incidence and silencing.150 The 

degree to which workplaces encourage or control bullying is increasingly seen as a reflection 

of management policy and not simply as management neglect. Achievement-oriented 

workplaces with high workloads are more likely to accept behaviours like bullying, normalising 

them as part of how the workplace functions.151 Ferris refers to this phenomenon as a ‘see no 

evil’ approach to bullying.152 On the other hand, Braithwaite et al contend that bureaucratic rule-

oriented organisations are more likely to attribute blame to both parties, (erroneously) seeing 

bullying as a personality conflict rather than as a conflict that reflects organisational practices 

and philosophy.153 Davies asserts that some organisations have a ‘culture of concealment’ in 

which managers tend to deliberately ignore or suppress criticism.154 Parker claims that bullies 

employ a range of tactics to silence targets.155 Increased politicisation and financial compliance 

which focus on throughput and revenue rather than outcomes are likely to discourage the 

voicing of any concerns which are in conflict with those goals.156 

 

Silence: Legal Influencers 

In 1997 Boroff et al argued that employees' fear of reprisal for exercising voice blurs the 

distinction between distributive justice (which focuses on the fairness of outcomes) and 

procedural justice (which focuses on the fairness of the process which determines outcomes) 
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suggesting that the sharp distinction between these two types of organisational justice warrants 

re-thinking and perhaps reconceptualization.157  

 

In Australian workplaces, the manner of speaking-up about, or reporting workplace bullying 

and harassment, can take various forms. It might for example, be by way of an informal 

complaint to a manager or team member, lodging a formal complaint under organisational 

grievance procedures, making a workers’ compensation claim for an injury caused by that 

behaviour, or by commencing some form of litigation. However, before an employee can take 

any legal action to seek a remedy, they need to be aware that they have a cause of action, and 

also be prepared to surmount the other factors that foster silencing of their grievance. 

 

Silence: Cultural and Societal Influencers 

In the real world, as Ghilarducci points out, while some employees enjoy both voice and exit 

power, others have neither. Those with power are at little risk of ever being unemployed – they 

are typically highly paid and educated, white males working in unionised workplaces.158 Those 

without such power, typically ‘females and blacks’ are likely to be non-union members, face 

high unemployment rates, and be extremely reluctant to leave even a bad job.159 In 2014, 

Morrison observed that employees who grew up in high power-distance cultures, or cultures 

emphasizing respect for older people, are more likely to be silent on account of learned schemas 

about appropriate behaviour in hierarchical settings.160 Socio-cultural silence has been said to 

result from institutional prohibitions and cultural norms concerning verbal behaviour effected 

through individual-level silence, for example, legal institutions provide ‘a right to remain silent’ 

or demand ‘silence in the court’.161 Norms for socio-cultural silence, which often function as a 

control mechanism, exist across members of a culture and in respect of authority figures.162 

Where, as in Sweden, open conflict and displays of emotion are viewed as a threat to the norms 

for healthy dialogue, misgivings are more likely to manifest with silence and social exclusion.163  
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Lippel notes that some types of violence disproportionately affect women, while others affect 

women and men in similar ways, there is reason to believe that in some regions it is more 

difficult for women to report than it is for men, though the contrary may be true where reporting 

is perceived to go against cultural perceptions of masculinity, or is workplace culture dictates 

no support for targets.164 

 

CONCLUSION 

There is undeniable concern on the part of many scholars about the lack of conceptual 

integration of voice and silence research across different disciplines. Hirschman’s pioneering 

exit-voice-loyalty model while offering a useful springboard, does not adequately explain why 

some employees complain (voice) while others choose to leave (silence), although they could 

use voice. Further, it is not a theory which is capable (nor arguably was it ever designed to do 

so) of addressing the many causes, manifestations, and functions of employee voice and silence 

in the complicated organisational, industrial relations, legal, social, cultural and political spaces 

which dominate modern democratic societies.   

  

                                                           
164 Catherine Lippel, Working Paper No. 5/2016: Addressing Occupational Violence: An overview of conceptual and policy 

considerations viewed through a gender lens (International Labour Office, 2016), 58. 
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Chapter Eight 
Navigating the Invisible Line between Voice and Silence  

I should concede, in fairness, that I have not been able to explain in a way that I find completely satisfactory the 

reasons for the plaintiff’s failure to complain specifically about the latter conduct: I am sure they involved fear of 

reprisal, shame and embarrassment and a sense of subordination and overwhelming powerlessness…..bullying 

behaviour involving grossly improper conduct, including racist and sexist vilification, is notoriously under-

reported even in the workplace and the undoubted fact that many victims seem unable or unwilling to take action 

at least for a considerable period of time shows that such responses are well within the range of ordinary human 

conduct and we should not be altogether surprised when it occurs. It is a regrettable commonplace of human 

experience that so often bullies seem to be able successfully to identify their marks. – Adams J1 

Many of the people who have come forward also mentioned a different fear, one less visceral but no less real, as 

a reason for not speaking out: if you do, your complaint becomes your identity.2 

 

INTRODUCTION 

In this chapter,3 following on from Chapters Six and Seven, factors that deter the reporting of 

workplace abuse are considered with a view to shedding light on the reasons why targets (and 

others such as bystanders) do or do not complain. Relevant factors include fear of retaliation 

and recrimination,4 economic uncertainty, and a range of individual characteristics. What sorts 

of factors encourage people to speak-up or not about workplace bullying? What role do voice 

and silence play in the intersection of a (reportedly) high incidence and low levels of reporting 

and finalised court and tribunal cases?  In this chapter, further attention is also given to the 

possible costs (to targets and organisations) of voice and silence in relation to workplace abuse.  

 

While targets and others may have many early opportunities to voice concerns about 

unacceptable behaviour directed towards themselves or others at work,5 employees often choose 

to remain silent. This is true even though speaking-up is seen as a preventative strategy, 

particularly in respect of inappropriate workplace conduct such as bullying.6  And while many 

targets do attempt to stop bullying with various coping strategies, few manage to stop the 

conduct without outside help.7 If confronting the bully or reporting to management fails, targets 

may try to suppress their negative feelings and live-up to a perpetrator’s demands and/or seek 

                                                           
1 Naidu v Group 4 Securitas Pty Ltd and Anor [2005] NSWSC 618 (24 June 2005) at [15]. 
2 Stephanie Zacharek, Eliama Dockterman and Hayley Sweetland Edwards, ‘The Silence Breakers’ Time Magazine 18 

December 2017 http://time.com/time-person-of-the-year-2017-silence-breakers/ 
3 This chapter was published in large part as Allison J Ballard and Patricia Easteal, ‘Shutting-up or speaking-up: Navigating 

the invisible line between voice and silence in workplace bullying’ (2017) 42(1) Alternative Law Journal 47–54.  
4 A Sheehy v University of the Sunshine Coast [2002] AIRC 322; (22 March 2002) at [6]. 
5 House of Representatives Standing Committee on Education and Employment, Parliament of Australia, Workplace Bullying: 

We just want it to stop, (2012) 76. 
6 Ibid, 75-76. 
7 Annie Hogh, Eva Gemzøe Mikkelsen, and Åse Marie Hansenin, ‘Individual Consequences of Workplace Bullying/Mobbing’ 

in Stale Einarsen, Helge Hoel, Dieter Zapf, and Cary L. Cooper (eds) Bullying and Harassment in the Workplace: Developments 

in Theory, Research, and Practice, (CRC Press, 2nd ed, 2011) 267, 273; Vittorio Di Martino, Helge Hoel and Cary L. Cooper, 

Preventing violence and harassment in the workplace (Office for Official Publications of the European Communities, 2003) 

107- 128, 117,118. 

http://time.com/time-person-of-the-year-2017-silence-breakers/
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support from colleagues and/or superiors.8 When voice (or speaking-up) strategies fail, 

employees may reach-out to a union or an employee assistance provide (EAP), or take short or 

long-term sick (personal) or other leave, after which they may either resign or find themselves 

terminated from their employment.9  

 

On the other hand, some workers, despite being aware of existing or potential workplace 

problems that are having (or may have) detrimental effects on them, on others, on work teams, 

or on the organisation as a whole, may never even attempt to address the issue. This inaction 

may result from fear of retribution, reprimand, dismissal, or some other adverse action by the 

employer, supervisors, or co-workers.10 Workplace abuse or violence (defined here to include 

workplace bullying and sexual and non-sexual harassment) is one such problem.11 Abuse at 

work may be chronic and pervasive or it may be an isolated issue or single incident. Employees 

are able to resist workplace abuse and other organisational wrongdoing by using a number of 

active strategies (for example, using ‘exit’ and ‘voice’)12 and passive strategies (for example, 

ignoring the problem or doing nothing). While passive strategies (e.g. deciding to stay) may be 

characterised as forms of strategic silence, active exit (e.g. deciding to leave) strategies may 

also be strategies of silences - unless employees use exit interviews to voice concerns and 

speak-up about their real reasons for leaving (or later make a public or whistle-blowing 

complaint). As Farrell observed in 1993, where ‘exit’ from an organisation is silent, 

recuperative measures may not follow, whereas voice may alert management to problems which 

can be addressed.13 Voice can therefore be seen as constructive. Where employees do use 

departure from an organisation as an opportunity to finally ‘blow the whistle’ on the alleged 

(mis)conduct which motivated their departure from the organisation, exit may also be a form 

of voice. Exiting an organisation is seen as a permanent strategy in the sense that it severs (at 

least in the immediate term) the relationship between the employee and the organisation.14 

Deciding to stay though may be either a permanent or a temporary strategy since employees 

may later reassess a decision to stay. Exit may occur because the situation has become 

                                                           
8 Hogh et al, above n 7, 273; Di Martino et al, above n 7, 118. 
9 Hogh et al, above n 7, 273; Di Martino et al, above n 7, 118. 
10 Amy Gallo, ‘How to Speak Up about Ethical Issues at Work’ (4 June 2015) Harvard Business Review 

https://hbr.org/2015/06/how-to-speak-up-aboutethical-issues-at-work; Kimberley Parker, ‘The Workplace Bully: The Ultimate 

Silencer’ (2014) 18(1) Journal of Organizational Culture, Communications and Conflict 169, 177. 
11 Parker, above n 10, 169. 
12 Lilia M. Cortina and Vicki J. Magley, ’Raising voice, risking retaliation: Events following interpersonal mistreatment in the 

workplace’ (2003) 8(4) Journal of Occupational Health Psychology 247, 247. 
13 Dan Farrell, ‘Exit, Voice, Loyalty, and Neglect as Responses to Job Dissatisfaction: A Multidimensional Scaling Study’ 

(1983) 26(4) Academy of Management Journal 596, 599. 
14 Cortina and Magley, above n 12, 247. 
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intolerable15 or because the worker feels that complaining is, or has been a futile exercise. Active 

voice strategies may precede exit or substitute for it.16 

 

There are sound arguments to support the view that there is a moral imperative to resist and 

challenge workplace bullying, to speak-up and ‘voice’ concerns about workplace abuse.17 But 

because workers are normally dependent on employers for their livelihoods, salary, and other 

benefits, it is not always possible for workers to act as free moral agents.18 There are many 

complex and overlapping factors which influence workers’ decisions to remain silent or to 

speak-up about bullying or other forms of organisational misconduct. Some reasons may derive 

from cultural factors; complaining, for example, is seen as insulting behaviour in some cultures 

and as causing unwelcome outcomes in others.19 

 

Like workplace bullying, the phenomena of voice and silence are complex, multifaceted, and 

interrelated. Just as acts of sexual harassment20 and other forms of workplace bullying exist 

along a continuum of violence,21 the voice and silence surrounding such abuse also occurs along 

parallel, intersecting, and overlapping continuums. For example, while workers may not 

‘vocalise’ concerns about workplace violence to anyone at all, they may use active behaviours 

that could be characterised manifestations of ‘voice’ – paradoxically, a silent (but nevertheless 

real and present) voice. This active ‘silent voice’ may be constructive22 such as applying for 

promotions and transfers within an organisation, or outside of it, in order to escape a toxic 

workplace. Withdrawal is also an important tool for surviving workplace bullying as it helps 

targets to ‘manage the terror of work by choosing silence as often as possible’.23 Alternatively, 

                                                           
15 Ibid. 
16 Ibid. 
17 Marissa Edwards, Neal Ashkanasy and John Gardner, ‘Deciding to Speak Up or to Remain Silent Following Observed 

Wrongdoing: The Role of Discrete Emotions and Climate of Silence’ in Jerald Greenberg and Marissa Edwards (eds), Voice 

and Silence in Organizations (Emerald Group, 2009). Blaug observes that ‘Where something appears to us to be of moral 

import, such as the suffering of another, we weigh up our actions in moral terms. What should we do? What is the ‘right’ thing 

to do? What sort of person am I?’: Ricardo Blaug, How Power Corrupts Cognition and Democracy in Organisations (Palgrave 

Macmillan, 2012) 51. 
18 Gallo, above n 10. 
19 Commonwealth Ombudsman, Australian government, Better Practice Guide to Complaint Handling (April 2009) 12–13 

<https://law.unimelb.edu.au/__data/ assets/pdf file/0007/1586203/FinalOnlinePDF-2012Reprint.pdf>. 
20 Skye Saunders, Whispers from the Bush: The Workplace Sexual Harassment of Australian Women (Federation Press, 2015) 

7. 
21 Pamela Lutgen-Sandvik, Gary Namie and Ruth Namie, ‘Workplace Bullying: Causes, Consequences, and Corrections’ in 

Pamela Lutgen-Sandvik and Beverly Davenport Sypher (eds) Destructive Organizational Communication: Processes, 

Consequences and Constructive Ways of Organizing (Routledge, 2009).  
22 Some researchers have characterised strategies such as ‘exit’ as destructive in the sense of being harmful to the organisation: 

see Dieter Zapf and Claudia Gross, ‘Conflict Escalation and Coping with Workplace Bulling: A Replication and Extension’ 

(2001) 10 Journal of Work and Organisational Psychology 497–522, 504–505. 
23 Parker, above n 10, 179. 
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silent voice may be destructive/dysfunctional, for example, engaging in sabotage24 or 

‘presenteeism’ (which may encompass turning up for work when unwell but doing little, or 

working to less than capacity).25 Bullied workers may also present to work, even if unwell, for 

fear of what will happen in their absence if they are not there to defend themselves.26 

I mean, we’ve been bullied and intimidated for so long now that I have no idea 

what the future holds. I probably have made some enemies because of this, but 

I did have to be a patient advocate. I think that I’ll just keep going to work and... 

I don’t know, I don’t know. I can’t...I have no idea. Um...just get some normality 

back in my life. That would be good, I think. – Toni Homan, 200527 

 

On the other hand, silence may also be passive/inactive. This type of silence generally 

encompasses situations where no words are ever spoken and/or where the target and others fail 

to take any form of concrete action in response to the abuse. Where such inaction is 

accompanied by a belief on the part of the victim that things will improve, it may be construed 

constructively/positively as ‘loyalty’ to the organisation28 or as a form of ‘stewardship’.29 It may 

though also be construed negatively as a passive and destructive ‘neglect’ where it involves 

remaining employed at the organisation, albeit with reduced commitment.30 Negative 

passive/inactive silence may also encompass speaking to (powerless) others about the problem 

in a way that does not challenge the status quo or confront the abuse (or the abuser).31 This could 

be characterised as ‘voicing silence’. Many targets try to respond positively and constructively 

to bullying before eventually withdrawing or disengaging from their work and the 

organisation.32 

 

As has been observed elsewhere in this thesis, there is a significant disparity between the 

apparent epidemic of bullying in Australian workplaces and the relatively few cases that are 

                                                           
24 Maureen Ambrose, Mark Seabright and Marshall Schminke, ‘Sabotage in the Workplace: The Role of Organizational 

Injustice’ (2002) 89(1) Organisational Behaviour and Human Decision Processes 947–965. 
25 See, for example, Heidi Janssens et al, ‘Association between Psychosocial Characteristics of Work and Presenteeism: A 

Cross-Sectional Study’ (2016) 29(2) International Journal of Occupational Medicine and Environmental Health; Stale 

Einarsen et al (eds), Bullying and Harassment in the Workplace: Developments in Theory, Research and Practice (CRC Press, 

2nd ed, 2011) 136. 
26 Lutgen-Sandvik et al, above n 21. 
27 ABC, ‘At Death’s Door’, Australian Story, 27 June 2005 (Toni Hoffman) 

<http://www.abc.net.au/austory/content/2005/s1402495.htm>. 
28 Albert O Hirschman, Exit, Voice, and Loyalty: Responses to Decline in Firms, Organisations, and States (Harvard University 

Press, 1970). 
29 Subrahmaniam Tangirala and Rangaraj Ramanujam, ‘The Sound of Loyalty: Voice or Silence?’ in Jerald Greenberg and 

Marissa Edwards (eds), Voice and Silence in Organisations (Emerald Group, 2009) 212. 
30 Zapf and Gross, above n 22, 504. 
31 This is akin to what Ghilarducci termed ‘informal employee voice’: Teresa Ghilarducci, ‘Freeman & Medoff, What Do 

Unions Do?’ (1985) 12 (1) Journal of Legislation 119, 119. 
32 Ibid 503–504; Parker, above n 10, 179. 

http://www.abc.net.au/austory/content/2005/s1402495.htm
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determined by our courts and tribunals.33 This disparity is reflected in the paucity of orders 

issued since 1 January 2014 under the Fair Work Commission’s (FWC) anti-bullying 

jurisdiction.34 It is important to note though that this jurisdiction only provides a process and 

remedy for targets/victims who ‘remain and complain’ - that is, those who are still in the 

employment relationship, both when they apply and if and when any orders are finally made.35 

The anti-bullying regime does not capture statistics or provide redress for those who engage in 

‘active silence’ by leaving the employing organisation – similar to what Lewin referred to as 

reactive employee voice.36 Nor does it support those who, having made an anti-bullying 

application, are for whatever reason, ‘unable to stay the course – even in the context of [the 

FWC’s] facilitative process and the inquisitorial nature of [its] determinative procedures’.37 The 

extent of this phenomenon is considered in Chapter Ten: ‘We Just Want it to Stop – The First 

15 Months of Australia’s National Anti-Bullying Jurisdiction’. 

 

TO SILENCE FACTORS CONTRIBUTING 

Many diverse factors can be said to ‘conspire’ to silence employees in the face of organisational 

concerns about phenomena like workplace abuse. In 2003, Milliken, Morrison, and Hewlin 

identified a number of problems workers felt unable to raise with management,38 with the most 

common issues being either directly or indirectly related to procedural, distributive, and 

interpersonal justice, including problems with organisational processes and performance, or 

concerns about ethical or fairness issues, and harassment and abuse.39 Somers contends that 

while injustice (and perhaps even perceptions of it) may harm organisations, tackling it is no 

easy task and it is not uncommon for problems stemming from injustice to be denied or 

suppressed.40 Morrison argues that workers continually face choices about whether to voice 

(that is, to speak-up) or to remain silent about significant workplace issues and that the ways in 

                                                           
33 Allison Ballard and Patricia Easteal, ‘Mapping the Legal Remedy Pathways for Workplace Bullying: A Preliminary 

Overview’ (2014) 39(2) Alternative Law Journal 94–98. 
34 Allison Ballard and Patricia Easteal, ‘Australia’s National Anti-Bullying Jurisdiction: Paper Tiger or Velvet Glove’ (2016) 

5(1) Laws 4. 
35 Peter Hampton, ‘The Anti-Bullying Jurisdiction of the Fair Work Commission’ (Paper presented during Law Week, 

University of Melbourne, 16 May 2016). 
36 David Lewin, ‘Individual voice: grievance and other procedures’ in in Adrian Wilkinson, Jimmy Donaghey, Tony Dundon, 

and Richard B Freeman (eds), Handbook of Research on Employee Voice (Elgar Publishing, 2014) 281-297, 283, 291. 
37 Ibid. 
38 Mark Somers, ‘The Sounds of Silence: A Perspective on Applied Research on Organisational Justice’, (2009) 2 Industrial 

and Organisational Psychology 215, 215. 
39 Ibid. 
40 Ibid.  
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which individuals resolve these choices have important implications both for team and 

organisational performance.41  

 

Like everything to do with voice and silence, the sorts of factors that influence the ‘choices’ 

individual employees make around silence and voice are comprised of a complex set of multi-

faceted, and often overlapping individual, organisational, cultural, societal, and legal concerns. 

These considerations will be expanded upon below, but by way of example, individual 

considerations influencing silence may include embarrassment,42 shame, self-preservation, fear 

of reprisal,43 role conflict, career and reputational harm, 44 and personal characteristics such as 

age, gender, and health status.45 Organisational considerations may include the target’s status 

and position with the organisation, the organisational status of (alleged) perpetrators, 46 a lack 

of faith that the organisation will act (typically based on observations about organisational 

responses to earlier complaints), as well as specific workplace and organisational culture and 

organisational climate issues. Broader cultural and societal considerations around silence may 

include extra-organisational and individual factors such as cultural expectations, economic 

status, race, age, gender47, health, and disability.48 From a legal considerations perspective, 

complaints may be silenced by a lack of access to the legal system (on account of things like 

cost), a lack of knowledge about legal rights, options, and processes used in addressing 

complaints,49 and a perception that there is a lack of consequences for the perpetrators of 

workplace bullying and harassment.50 

 

                                                           
41 Elizabeth W. Morrison, ‘Employee Voice Behaviour: Integration and Directions for Future Research’ (2011) 5(1) The 

Academy of Management Annals 374, 374 - 412. 
42Chris Argyris, ‘Double Loop Learning in Organizations’ 55 (9) Harvard Business Review, 115-125 

<https://hbr.org/1977/09/double-loop-learning-in-organizations>. 
43 Karen E. Boroff and David Lewin, ‘Loyalty, Voice, and Intent to Exit a Union Firm: A Conceptual and Empirical Analysis’ 

(1997) 51(1) Industrial and Labor Relations Review 50, 58. 
44 David Lewin, ‘Individual voice: grievance and other procedures’ in in Adrian Wilkinson, Jimmy Donaghey, Tony Dundon, 

and Richard B Freeman (eds), Handbook of Research on Employee Voice (Elgar Publishing, 2014) 281, 292. 
45 Eric H. Neilsen and Jan Gypen, ‘The Subordinate’s Predicaments’, (1979) 57(5) Harvard Business Review 133, 137. 
46 For example, targets may be concerned that dispute resolution processes are biased in favour of alleged perpetrators who 

typically carry higher organisational status than alleged victims: Laurie A. Rudman, Eugene Borgida and Barbara A. Robertson, 

‘Suffering in Silence: Procedural Justice Versus Gender Socialization Issues in University Sexual Harassment Grievance 

Procedures’ (1995) 17(4) Basic and Applied Psychology 519, 521-522. 
47 Ghilarducci, above n 31, 120; Abigail Gray, Suzie Forrell, and S Clarke, Justice Issues Paper 10: Cognitive impairment, 

legal needs and access to justice, (Law and Justice Foundation of NSW, 2010) 2. 
48 Gray et al, above n 47, 1. 
49 Ibid, 5. 
50 Neilsen and Gypen, above n 45, 137; Frances Milliken and Elizabeth W. Morrison, ‘Organisational silence: a barrier to 

change and development in a pluralistic world,’ (2000) 25 (4) Academy of Management Review 706, 706-707. 

https://hbr.org/1977/09/double-loop-learning-in-organizations
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E GOLDEN?IS SILENC –FACTORS  ’INDIVIDUALS FAILURE TO DISCLOSE: 

In circumstances of workplace abuse, employee silence may be expressed through an 

individual’s intentional departure from the organisation in which they have been bullied or 

harassed - that is, they may choose a silent ‘exit’ (or withdrawal) strategy rather than choosing 

to directly confront the behaviour or the perpetrator.51 Other potential silence influencers 

include, but are not limited to, ignorance (for example, that certain behaviour amounts to 

bullying, or even where awareness is present, a lack of knowledge about how to remedy the 

situation), power inequities (formal and informal), fear of retribution for speaking up, fear of 

feed-back, self-preservation, fear of career and reputational harm, role conflict, age, race, 

gender, health status, and psychological investment.52 Targets of workplace violence including 

bullying may experience a range of feelings including disbelief, shame, shock, self-blame, 

embarrassment, shame, self-doubt, fear, minimisation, and denial.53 These emotions may deter 

disclosure or formal reporting in cases of sexual assault, sexual harassment, and family 

violence;54 and they are similarly likely to deter bully reporting. Other deterrents identified by 

survivors of sexual assault include fear of retaliation by perpetrator, financial dependence on 

the perpetrator,55 not being ‘allowed’ to obtain help, not wanting family members to be 

prosecuted, lack of resources (transport, childcare, money, insurance), cultural or language 

barriers to obtaining help, guilt, self-blame, low self-esteem, concerns about confidentiality, 

and fear of not being believed.56 

 

Shame and Embarrassment 

One of the key deterrents to reporting sexual assault or exploitation by health practitioners (who 

are in a position of authority) has been identified as shame, while other deterrent factors may 

derive from an unequal relationship of trust.57 Targets often prefer to ‘put up with it’ rather than 

‘making a fuss’,58 with young sexual harassment targets in one study of rural workplaces fearful 

                                                           
51 Neilsen and Gypen, above n 45, 136. Rudman et al noted that within academia, the preference for withdrawal has severe 

costs in terms of missed educational opportunities when students drop courses, switch majors, quit research projects, or leave 

the institution altogether as a result of sexual harassment: Rudman et al, above n 46, 521. 
52 See for example, Boroff and Lewin, above n 43, 58, 60; William I. Gorden, ‘Range of Employee’, (1988) 1(4) Voice 

Employee Responsibilities and Rights Journal 283, 285. 
53 Pamela Lutgen-Sandvik, Sarah Tracy and Jess Alberts, ‘Burned by Bullying in the American Workplace: Prevalence, 

Perception, Degree and Impact’ (2007) 44(6) Journal of Management Studies 837–862. 
54 Anna Carline and Patricia Easteal, ‘Shades of Grey: Domestic and Sexual Violence Against Women: Law Reform and 

Society’ (Routledge, 2014). 
55 Financial dependence on the abuser is also a disempowering factor in workplace bullying: Parker, above n 10, 172. 
56 Marjorie Sable et al, ‘Barriers to Reporting Sexual Assault for Women and Men: Perspectives of College Students’ (2006) 

55(3) Journal of American College Health 59. 
57 Patricia Easteal, ‘Suppressing the Voices of the Survivors: Sexual Exploitation by Health Practitioners’ (1998) 33(3) 

Australian Journal of Social Issues 211–229. 
58 Catherine MacKinnon, ‘Sexual Harassment of Working Women – A Case of Sex Discrimination’ (Yale University Press, 

1979) 40. 
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of risking their employment, their reputation, and ‘the quality of their social fabric’ if they 

complain.59 These finding have resonance with workplace bullying. Workers may feel 

uncomfortable sharing information that could be interpreted as negative or threatening to those 

above them in the organisational hierarchy, with one study identifying a fear of being ‘viewed 

or labelled negatively, and as a consequence, damaging valued relationships’ as a barrier to 

reporting.60 Some ‘loyal’ workers remain silent because they are concerned about causing 

disruption to the organisation if they complain.61  

 

In 1977, Argyris observed that where employees adhere to an organisational norm to ‘hide 

errors,’ they are also violating another organisational norm requiring them to ‘reveal errors.’ 

Employees risk getting into trouble and being punished by management if they hide the error 

and it is later discovered. However, if they reveal the error, they run the risk of exposing a 

whole network of camouflage and deception. Employees are therefore caught in a ‘double 

bind’, because whatever choice they make, the impact may counterproductive to the 

organisation.  Further their actions may be personally abhorrent (and so a first source of 

shame).62 Argyris suggests that employees commonly reduce the tension resulting from 

conflicting aims by conceiving of ‘error hiding, deception, and games as part of normal and 

organisational life’ - when employees reach this state, they may lose their capacity to ‘see’ the 

errors they are concealing.63 Argyris contends that this is one reason employees may be 

genuinely surprised and hurt (a second source of shame) when they are accused of behaving 

disloyally and immorally by those (usually outsiders) who discover the longstanding practices 

of error-hiding within and organisation.64 

 

Another aspect of shame65 relates to personal blame for being a target of workplace abuse. In 

2009, Gray et al found that prisoners with a cognitive disability may not think to disclose their 

disability or may actively try to hide their disability, motivated by feelings of shame about their 

                                                           
59 Skye Saunders and Patricia Easteal, ‘Fit in or F#$@ off’’: The (Non) Disclosure of Sexual Harassment in Rural Workplaces’ 

(2012) 2 International Journal of Rural Law and Policy 15. 
60 Frances Milliken, Elizabeth Morrison, and Patricia Hewlin, ‘An Exploratory Study of Employee Silence: Issues that 

Employees Don’t Communicate Upward and Why’ (2003) 40(6) Journal of Management Studies 1453, 1453–1476. 
61 Tangirala and Ramanujam, above n 29, 203–204. 
62 Argyris, above n 42, 115-125.  
63 Ibid. 
64 Ibid. 
65 ‘Shame is a painful emotion characterised by the concern about the others’ judgment on the self, the awareness of appearing 

in front of an audience in an undesired or not approved way (‘unwanted identity’) and is typically accompanied by a sense of 

shrinking or of ‘being small’, of worthlessness and powerlessness’: Ersilia Menesini and Marina Camodeca, ‘Shame and guilt 

as behaviour regulators: Relationships with bullying, victimization and prosocial behaviour’, (2008) 26 British Journal of 

Developmental Psychology 183, 184. 
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disability and a fear of being exposed.66 Bully targets too may be concerned about the way they 

appear to, and being judged by others. This may increase their level of anxiety and shame.67 

Targets also tend to endorse self-blaming attributions.68 According to Poulson while ‘shame’ 

does not tend to appear in management literature, references to it are sometimes made in 

business publications in relation to unethical corporate practice rather than in the context of it 

being an emotion.69Individual employees of course have their own reservoirs of shame and will 

respond to organisational practices and policies,70 and have interactions with colleagues and 

others at work which may trigger shame responses, sometimes with lethal consequences.71 

Bullying, harassment, exclusion and discrimination can make the workplace a theatre of shame 

for individual targets of that behaviour.72 In 1993, Kaufman suggested that the most basic form 

of shame is powerlessness is that derived from the human dependency of infancy.73 Where 

individual employees perceive themselves as powerless (a perception which may be reinforced 

by organisational change such as periodic downsizing), such shame accumulates.74 Further, 

bullying itself can be an act of shaming – for example, ‘hazing is shaming, as is teasing, 

staring…. or forcing one to behave in an undignified manner’.75 When employment is denied 

for ‘artificially designated reasons of incompetency or inadequacy like race, religion or gender, 

shaming tactics’ are being employed. 76Discrimination, a global assessment of an individual, is 

a shame trigger77 as is working in an environment where one is bullied or sexually harassed.78 

Targets often feel powerless to stop the behaviour and so experience shame on two levels – 

firstly as a target and secondly in respect of their perceived inability to challenge it, since 

reporting may not only be a catalyst for further bullying but may also result in further shaming 

for being a ‘snitch’79 - or, in Australia, for being a ‘dobber’.80  
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Lack of Awareness 

On an individual level, employees may be unaware that a workplace bullying issue even exists 

in relation to them. This possibility was canvassed in Chapter Five: ‘What’s in a Name? The 

Language of Workplace Bullying’, where the meaning, language and definitional issues around 

bullying were considered in the context of their contribution to complaint. Conversely, workers 

who suspect or know that they are being bullied may consciously elect to remain silent about 

their experience. They may do so by ignoring, denying, or minimising their experience or by 

using passive strategies rather than active ones that could actually change the perpetrators 

behaviour.81  

 

People are strongly influenced in their perceptions and thinking through the groups, 

organisations and institutions in which they live and work, absorbing to varying degrees their 

norms, rules and categories of thought, largely unconsciously.82 These influences are largely 

beneath a person’s conscious awareness, as Blaug contended, ‘we become like centaurs: part 

human; part organisation’ when we join organisations.83 Lippel observed that because 

employees and employers alike may consider violence (including physical violence, bullying, 

or sexual harassment) to be part of the job, many studies have addressed the ‘normalization’ of 

occupational violence.84 This has been identified as both helping trivialize (physical) violence 

and making it invisible, leading to employees and supervisors failing to report incidents, and in 

turn making prevention more difficult.85 Further, men and women may perceive workplace 

bullying differently; men for example are significantly less likely to label negative behaviour 

as bullying when the target is female. The gender of the perpetrator is also significant.86 While 

both men and women are equally likely to label negative acts involving a target and perpetrator 

of the same sex (female-female or male-male) as bullying, there are differences where the target 

and perpetrator are of opposite sexes. Where a situation involves both sexes, a third party will 

identify more with the person of the same gender and make a judgment that is more favourable 
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to that person, but when both the target and the perpetrator are the same gender, third party 

gender appears not to matter. Scenarios are most likely to be understood as bullying where both 

the third party and the target are female and the perpetrator male, and men are more likely to 

blame the victim.87 Further, the target’s behaviour is judged against the expected behaviour of 

a member of his or her gender.88 

 

In 2000, Morrison and Milliken argued that organisational silence may give rise to cognitive 

dissonance (an aversive state in individuals which develops due to discrepancies between an 

individual belief system and their behaviour) motivating employees to try to restore (internal) 

consistency by either changing their beliefs or their behaviour - something that may be 

problematic and anxiety-inducing in the context of organisational silence.89 In other words, an 

employee who is aware of problems but who cannot speak-up publicly (and therefore reduce 

dissonance) because it is too risky may have to exist in a state of prolonged dissonance;90 this 

is inherently a source of discomfort and stress. Venting (or voicing) to trusted colleagues (or 

safe others) ‘might reduce but will not eliminate the dissonance, since there [is] a stark contrast 

between what one expresses behind closed doors and what one expresses (or fails to express) 

in public.91  

 

Health Status 

People who are ‘acutely affected by mental illness, psychological distress, high anxiety or 

certain medications,’ as many targets of workplace abuse are, may also experience cognitive 

impairment, even if only temporarily.92 This may mean they may not be fully competent to 

complain or otherwise engage with their employer or organisation, or the legal system. They 

may also be highly dependent on others to assist them to take action,93 but those others may 

sometimes be reluctant to take action or complain on the target’s behalf. Sometimes though, 

targets are also reluctant to complain because of the impact it may have on their significant 

others.94 Cronin (2013) also observed that ‘some people silence themselves… they simply can’t 
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talk because it is too difficult to resurrect a painful or traumatic event that they have long since 

banished from awareness’.95 Communication difficulties may also act as a barrier to complaint, 

particularly in respect of people with disabilities, who may have trouble not only in telling their 

story to a lawyer, but also in understanding the advice given to them.96 

 

Power Inequities: Fear of Feedback, Reprisal, and Retaliation 

According to Pinder and Harlos there is theoretical support for the idea that perceptions of 

unequal power relations affect employee silence, and after Scott (1990), that when power is 

exercised there are public transcripts (that is, voice) and hidden transcripts (that is, silence) 

among dominant and subordinate groups. 97 There are significant gaps between those transcripts. 

The gaps between an employee’s public and private transcripts are a perceived dependency, 

indicative of profound powerlessness, with the hidden transcripts suggesting employee silence 

is a distinct behaviour with cognitive and emotional elements.98 Discussions about mistreatment 

and other workplace issues are often silenced in the workplace,99 with (primary) voice only 

belonging to the ‘god-like’ inhabitants of the upper echelons of organisations.100 Workers with 

more power have more ‘privilege’ to talk (or not talk) about mistreatment,101 and organisations 

may ignore or take steps to silence those who voice (for example, whistle-blowers).102 The 

greater the (perceived) threat to the organisation the more likely the organisation is to punish 

or silence the complainant.103 Those in power are able to maintain their power, intentionally or 

unconsciously, by controlling the discourse as well as any meanings that are created.104 Others, 

who conform with what Argyris, in 1976, called, ‘Pattern A’105 may express their ideas safely 
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in ways which support the ‘norm of conformity’, careful to be diplomatic and not ‘make 

waves’106 – but voice without influence or power is ‘voice without muscle’.107 

 

In 1977, Ewing declared that in many organisations, the ‘dominant reality’ - a reality where 

despotism flourishes - is ‘management by fear’.108 The overriding philosophy is one derived 

from a cultural premise that property, rank and status somehow automatically confer wisdom; 

in other words, ‘management knows best’ and other employees, the ‘hired help’ should ‘put up 

or shut up’.109 Like many cultural premises, this belief is typically unconscious and unstated, 

making its power all the greater.110 Formal power derived from a superior-subordinate 

relationship (rather than personality) may lead to increased managerial attempts to influence 

and manipulate more junior employees,111 though where a power-holder’s influence is actively 

resisted, they may be forced to restructure their views of the needs and capabilities of the less 

powerful.112 Differences in status and power appear to make employees less likely to report 

alleged wrongdoing or problems to their managers than to their peers, and also to make them 

more likely to distort or even withhold negative information from their superiors.113 Several 

studies have shown that workers positively distort the negative information they are 

communicating upward to minimise it.114 

 

The dominant organisational culture may manifest in many ways, some openly coercive and 

some subtle. In 1974, O’Day theorized a model of direct-indirect intimidation to describe 

organisational responses to dissent. Indirect intimidation begins with ‘nullification’ where 

attempts are made to convince the employee that he or she is mistaken or simply does not 

understand the facts. If this approach is unsuccessful, the employee is subjected to ‘isolation’ 

(being cut-off from other organisational members including through things like having their 

telephone disconnected, having their name removed from the company directory or social 
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invitation lists, having their budget cut or being physically removed). If nullification and 

isolation are ineffective, more direct intimidation strategies are employed, including 

‘defamation’ (where the employee’s honesty, motives, and competency are attacked) and 

finally ‘expulsion’ from the organisation.115  

 

As Brake observes threats of retaliation are powerful silencers. They suppress challenges to 

race and gender bias, thereby functioning to preserve the social order.116 Fear of retribution for 

complaining can act as a barrier to accessing justice for people with a disability, particularly 

where the potential complainant is dependent upon the person they have a grievance about.117 

An employee’s ‘fear of reprisal for using voice negatively influences the probability that an 

employee will actually exercise voice’ and ‘unfairly’ treated; and loyal employees are much 

more likely to ‘suffer in silence’.118 Voicing mistreatment puts individuals at risk of work and 

social retaliation,119 where ‘an employer (or employer’s ‘agent’) [takes] adverse action against 

an employee for opposing an unlawful employment practice or participating in any 

investigation, proceeding, or hearing related to such a practice’.120 Employees fearful of 

retaliation employees often choose to remain silent rather than share their ideas, opinions, and 

thoughts about the actions of others, needed changes, or other job-related issues.121 In 2014, 

Lewin observed that among non-union employees, the fear of retaliation for exercising voice 

by filing a grievance was significantly negatively related to grievance filing - that is, aggrieved 

employees tend to choose silence over voice where they experience conflict or deterioration in 

the employment relationship.122 Employees are unlikely to raise complaints about any issues at 

work if they fear retribution or a loss of face for having raised the issue.123 Fear of reprisal is a 

common explanation for victims failing to report mistreatment124 especially among women who 

offer pragmatic (procedural justice concerns)125 and psychosocial (gender socialization 
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concerns) explanations126 for not reporting (sexual) harassment.127 If an employee is fearful that 

taking the initiative will be fruitless or will invoke retaliation, he or she will tend to avoid such 

behaviour. 128  

 

Ryan and Oestereich (1991) identified a number of undiscussables in organisations, with the 

two most common reasons for not raising concerns being fear of negative repercussions for 

speaking-up and a belief in the futility of doing so.129 Fear of negative feedback especially from 

subordinates can also inhibit voice,130 as can the stigma associated with making a complaint 

because one’s sense of personal dignity relies on a degree of autonomy and respect: admitting 

to feeling powerless can be humiliating and therefore a disincentive to complain.131 

 

Victims may think that no one will believe them,132 and fear negative personal and professional 

outcomes (for example, retribution, labelling, and blame for raising concerns).133 That last factor 

contributes to what has been labelled as the (keeping) ‘MUM effect’, a phenomenon where 

workers are generally reluctant to convey negative information because of the discomfort 

associated with being the bearer of bad news.134  In the early 1970s, at the same time as 

Hirschman was theorising about exit, voice and loyalty (EVL), Rosen and Tesser proposed the 

MUM effect concept.135 ‘M’ referred to keeping silent or ‘mum’ while ‘UM’ was an 

abbreviation of ‘undesirable messages’136 The concept referred to employees’ reluctance to 

convey negative information up the line because of the discomfort associated with doing so.137 

As such, the MUM effect has been identified as one possible explanation for why employees 

remain silence about issues of concern in the workplace.138  
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Workers also observe the way management deals with incidences of workplace bullying and 

see what happens to those who do complain: 

When a manager doesn’t speak out about incidents of inappropriate behaviour that 

happens in or near their presence or when the manager doesn’t take a bullying 

complaint seriously, this sends a very clear signal to all team members that 

inappropriate behaviour is condoned.139 

The APS140 presents a picture to the public that it is adequately dealing with 

[bullying], but the opposite seems to be true. Moreover, it appears to be the trend in 

the APS that employees who complain about bullying, harassment, victimisation or 

discrimination can be further victimised for standing up for their workplace and 

human rights. The worst form of victimisation is compulsory referrals of 

complainants to psychiatric examinations under the Public Service Regulations 1999 

in an attempt to undermine complainants' mental stability and cause further 

distress……… Countless targets have made the mistake of complaining about 

mistreatment with the expectation that their APS agency will protect them, only to 

find themselves being cruelly attacked or dismissed. Even more astounding is when 

the perpetrators are praised or promoted soon after. 141 

 

The Self-Protection-Preservation Rationale 

An employee’s need for self-protection is an enduring consequence of superior-subordinate 

relationships in hierarchical organisations.142 If employees perceive that the system cannot or 

will not protect their privacy or protect them from retaliation if they complain they are unlikely 

to complain.143 Further, potential complainants may be concerned about the (perceived) 

credibility of their complaint and that their word may not be taken over the perpetrators. In 

other words, they may worry about being characterised as ‘fantasists’ and therefore having their 

complaints trivialized.144 In 2003, Milliken et al observed that workers often feel uncomfortable 

raising organisational problems or issues with their bosses – ‘remaining silent makes sense 

when it is considered from the perspective of the employee who fears [the] manager will react 

negatively …. and may react further by taking steps to undermine the employee’s ability to 

work in the organisation’145. Milliken et al interviewed 40 workers and found that most had been 
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placed in situations where they were concerned about an issue at work but did not raise it. This 

silence spanned a range of organisational issues. The most frequently cited reason for staying 

silent was a fear of being ‘viewed or labelled negatively, and as a consequence, damaging 

valued relationships’.146 This could be categorised as a self-protective or self-preservation 

rationale. As Milliken et al argued, workers are ‘often reluctant to share information that could 

be interpreted as negative or threatening to those above them in the organisational hierarchy’ 

and the ‘silence or information withholding that it gives rise to, has the potential to undermine 

organisational decision making and error-correction and to damage employee trust and 

morale’.147 

 

Role Conflict 

People who work in organisations are not only employees with prescribed organisation 

positions, roles and responsibilities within the hierarchy (for example, CEO, senior manager, 

middle manager, line manager, foreperson, subordinate, academic, architect, astronaut), they 

may also have multiple positions, roles, and responsibilities, external to the organisation (for 

example, mother, father, sister, brother, child, carer, financial provider, volunteer). As Near and 

Miceli contended, most employees are also citizens, a role which potentially exposes them to 

conflict between their organisational and social roles. As citizens (and as potential whistle-

blowers) employees desire rapid and conscientious organisational termination of any reported 

wrongdoing, but corporate citizens, we might prefer to see valid whistle-blowing allegations 

addressed internally, rather than publicly airing the organisation’s ‘dirty linen’,148 particularly 

where an external examination of the allegations might lead to job loss or the organisation’s 

demise. As retribution for complaining may encompass job loss, employees who have 

significant financial and family support obligations might be discouraged from doing so. 

 

Career and Reputational Harm 

Following on from employee concerns about the possible adverse career impacts (for example, 

loss of income or employment) of complaining mentioned above, there is some evidence to 

support claims that voice is detrimental while silence is ‘safe’ (or safer). For example, 

employees may be discouraged from complaining if they are achievement-oriented or 
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concerned about image or career risks.149 Research comparing union-member and non-union-

member employees who file grievances (grievants) and those who do not (a non-grievant 

control group) with respect to job performance, promotions, work attendance, and turnover 

before, during, and after grievances are settled has produced some confronting findings.150 

While prior to filing a grievance and during the grievance filing and settlement process, there 

is little difference between grievants and non-grievants with respect to job performance ratings, 

promotion rates and work attendance rates, during the one-to-three-year period following 

settlement and case closure, the grievants have significantly lower job performance ratings and 

promotion rates, insignificantly lower work attendance rates, and significantly higher voluntary 

(and insignificantly higher involuntary) turnover rates than non-grievants.151 These findings 

suggest that deterioration in the employment is not reversed and restorative justice is not 

achieved through use of the grievance procedure.152 Interestingly, similar studies in respect of 

the supervisors of grievants and non-grievants show a parallel trend, though involuntary 

turnover rates are significantly higher for supervisors of grievants, suggesting that management 

retaliates against employees who supervise employee-grievants even more so against than 

against the grievants.153 

 

Gender and Age 

In 1995, Rudman et al observed that most women who have been (sexually) harassed in a 

university context prefer to avoid the issue rather than file charges against the perpetrator, even 

at the cost of leaving their employment.154 In addition, they also posited a number of factors 

which may foster silence (or non-reporting) in relation to sexual harassment.155 It is likely that 

these factors would also be relevant to other forms of workplace violence such as bullying and 

harassment because many of the same sorts of concerns are applicable to workplace bullying. 

For example, with respect to deterrents to reporting complaints of sexual harassment, Rudman 

et al identified procedural justice factors such as: 
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• reprisal factors – which include fears about loss of employment and promotional 

opportunities, threats by perpetrators, concerns about discrimination, a lack of confidence 

and a belief that systems are unfair and re-victimize; 

• futility factors - for example, having doubts about the efficacy of any response and concerns 

that complaining makes it worse, positive results were improbable, and targets would be 

accused of overreacting; and 

•  credibility factors – which included concerns about credibility, lack witnesses, not being 

believed, being accused of being exploitative, and having complaints trivialized156   

In addition, Rudman et al identified a number of gender socialisation factors including: 

• care factors – which included caring about wanting to protect, and thinking the perpetrator 

was ‘nice’, being ambivalent, wanting to avoid animosity, and blaming oneself rather than 

the perpetrator; and 

• confrontation factors – for example, being averse to and wanting to avoid a formal and 

confrontational process and not wanting to confront the perpetrator.157 

 

Procedural justice concerns rather than gender socialisation issues appeared to be more 

influential with respect to low rates of reporting harassment, with older women more likely to 

report than younger women. 158 Non-reporters were tended to believe that reporting would not 

have positive results, the benefits of reporting would not outweigh repercussions, the complaint 

would be trivialized, reporting would exacerbate the situation, and they would have no control 

over the process159. 

 

Silence in the face of another form of abuse often carried over into the workplace - family and 

domestic violence - has been attributed to three factors: lack of awareness, general acceptance, 

and denial,160 with men often manipulating government and religious doctrine to claim 

hierarchical authority over women and, to maintain their power, ‘systematically and 
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consciously’ silencing women’s voices, restricting their status to domesticity, and effectively 

marginalizing women to passive complacency.161  

 

In 2001, Pinder and Harlos suggested that in addition to power, gender is important for extended 

interactive silence, with females more likely to use supportive silences (for example, nodding 

heads and smiling) while males tended to use inexpressive silences (for example, not responding 

to information requests).162 As Lippel observed in 2016 though, few research studies into 

physical violence and workplace bullying and harassment have used a gender lens, and those 

that do tend to focus on sexual harassment, and more recently domestic violence in the 

workplace, rather than looking more broadly at all forms of occupational violence.163 Women 

working in non-traditional jobs, may not complain about physical violence, bullying or sexual 

harassment because being accepted by colleagues may preclude it, while men may be more 

likely to report a violent workplace because reporting in such circumstances is validated as ‘an 

act of duty’ which sheds light on working conditions164 

 

A lack of knowledge about appropriate working conditions and entitlements, together with 

limited life experience and self-confidence can make younger workers vulnerable to 

‘exploitative practices and workplace bullying’165  

[The] often limited self-confidence [of younger workers] can make it difficult for 

them to speak up about experiencing bullying or to do anything to address the 

situation for the fear of jeopardising their employment and any future opportunities166 

 

Also commenting on the likelihood of young workers complaining, the Tasmanian Anti-

Discrimination Commissioner observed:   

… young people will tend not to complain. When you are talking about workplace 

situations, the capacity to get and retain work and wanting to stay in a work 

environment probably are a further disincentive on top of the fact that young people 

do not tend to use formal complaints bodies across the board. I suspect there is a 
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group who are probably highly vulnerable to bullying who are less likely to be 

represented in data anywhere there are complaints.167 

 

Spiral of Silence 

In 1974, Noelle-Neumann suggested that individuals remain silent where they perceive, often 

due to self-doubt or fear of isolation, that public support for their circumstances are weak.168 

The reluctance to speak-up strengthens their perception of weak public support and leads to a 

cycle that may develop into increasing silence.169 Where such individuals perceive public 

support to be strong though, they are more likely to speak-up confidently, though the 

relationship between the two is small.170 Bowen and Blackman felt that the vertical spirals of 

silence may become contagious, particularly in relation to matters such as sexual orientation, 

and that the concealment of this type of information may inhibit the social exchange needed to 

build trust and to speak out on other issues.171 

 

Psychological Investment 

In 1985, Rusbult and Lowery tested Farrell’s 1983 exit-voice-loyalty-neglect (EVLN) model. 

Their work revealed that employee satisfaction, organisational investment,172 and organisational 

benefits (such as retirement programs), were positively associated with employee voice and 

loyalty and discouraged neglect and exit.173 Logically though, one might expect that satisfaction 

with factors like investment and benefits would be positively associated with silence – why 

would an employee complain if they were happy with the status quo? High identification with, 

and commitment to the organisation though brings benefits to the organisation such as low 

absenteeism, minimal turnover, no internal theft, no union disruption and ‘sacrificial effort’, 

and ‘boosterism’ (or external promotion),174 so there are benefits in developing these traits in 

employees. 

                                                           
167 Ms Robin Banks, Anti-Discrimination Commissioner, Office of the Anti-Discrimination Commissioner, Tasmania, 

Committee Hansard, Hobart, 12 July 2012, p16. in House of Representatives Standing Committee on Education and 

Employment, Parliament of Australia, Workplace Bullying: We just want it to stop, (2012), 156. 
168 Elisabeth Noelle-Neumann, ‘The spiral of silence: A theory of public opinion’ (1974) 24 Journal of Communication 43-51. 
169 Chad T. Brinsfield, Marissa S. Edwards, and Jerald Greenberg, ‘Voice and Silence in Organizations: Historical Review and 

Current Conceptualizations’ in Jerald Greenberg and Marissa S. Edwards (eds) Voice and Silence in Organizations (Emerald 

Group Publishing Limited, 2009) 3-33, 11. 
170 Brinsfield et al, above n 46, 11. 
171 Ibid, 12. 
172 For example, the time, experience, (non-transferable) training, and relationship-building invested in the job and 

identification with the organisation. 
173 William I. Gorden, ‘Range of Employee Voice’, (1988) 1(4) Voice Employee Responsibilities and Rights Journal 283, 285. 
174 Ibid, 287. 
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BURY OR  –GED SWORD ED-ULTURES: A DOUBLETYPES OF WORKPLACE C

SPOTLIGHT? 

Organisational responses to targets’ concerns about matters such as bullying and harassment 

may be slow because their first priority may be to protect the organisation by avoiding any 

negative publicity.175 Employee grievants who voice concerns typically see themselves as loyal 

and only resorting to indirect voice (or external complaint)176 after being punished or rebuffed177 

for a failed attempt at direct voice (or internal complaint).178 Others though may characterise 

them as disloyal or deviant organisational actors,179 or as ‘snitches or traitors’180 - though 

paradoxically, both voice and silence may be equated with organisational loyalty181 and 

disloyalty182. So, even where employees ostensibly only speak-up out of loyalty, wanting to 

direct management’s attention to practices and circumstances that might harm the organisation 

or get it into trouble,183 by doing so they risk being seen by other organisational stakeholders as 

not ‘fitting in’.184 In other words, employees who complain may be seen as not having 

appropriately internalised corporate goals and values or as challenging corporate policies and 

managerial prerogatives185 - or ‘the way things are done around here’. If you want to get along, 

you need to ‘go along’.186 You can choose to ‘do good or do well…’187 but seemingly not both.  

‘You're either with us, or against us!’188 

                                                           
175 Duncan Chappell and Vittorio Di Martino, Violence at Work (International Labour Organisation, 3rd ed, 2006) 263 
176 This is what Redding characterised as ‘whistle-blowing’ or expressing dissent or vigorous protest against intolerable evils 

to people outside the organisation: Redding, above n 106, 246. 
177 Janet P. Near and Marcia P. Miceli ‘Organizational dissidence: The case of whistle-blowing’ (1985) 4(1) Journal of Business 

Ethics 1, 10. 
178 William I. Gorden, ‘Range of Employee’, (1988) 1(4) Voice Employee Responsibilities and Rights Journal 283, 286. Such 

an internal complain is similar to what Redding characterised as a ‘boat-rocker’ or someone who expressed dissent in a direct, 

straightforward manner within the boundaries of an organisation: Redding, above n 106, 246.  
179 Redding, above n 106, 246; Boroff and Lewin, above n 43, 50 – 63; Near and Miceli, above n 173, 3; Brita Bjørkelo, Ståle  

Einarsen, Morten Birkeland Nielsen, and Stig Berge Matthiesen, ‘Silence is golden? Characteristics and experiences of self-

reported whistle blowers’ (2011) 20 (2) European Journal of Work and Organizational Psychology 207. See also Cortina and 

Magley (2003) who refer to Black’s (1976) theory of upward deviance which suggests that while vocal resistance in and of 

itself may depart from workplace norms, targets may appear especially deviant when complaining about those who ‘outrank’ 

them and it also questions the hierarchy itself: Cortina and Magley, above n 12, 249. 
180 Near and Miceli, above n 177, 689. 
181 For example, Hirschman observed that ‘the likelihood of voice increases with the degree of loyalty’: Albert O. Hirschman, 

Exit, Voice, and Loyalty: Responses to Decline in Firms, Organizations, and States (Harvard University Press, 1970) 77. He 

also framed silence as a passive but constructive response synonymous with loyalty: Pinder and Harlos, above n 97, 336. 
182 For example, Cohen (1990), rejected the notion that silence necessarily implies endorsement and explored its origins among 

people who are unjustly treated or observing mistreatment while Parker and August (1997) proposed that dissatisfied employees 

may combine silence with exit by quitting quietly in a principled turnover: Pinder and Harlos, above n 97, 337. Gorden (1988) 
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Further, a blame culture where workers are routinely punished for mistakes may exist.189 This 

environment is unlikely to be conducive to workers reporting issues such as workplace bullying 

– with the consequence that serious workplace hazards may remain hidden within an 

organisation’s systems.190 Employers may retaliate against targets,191 which is likely to 

discourage further reporting. Even a ‘no-blame culture’ in which individuals are not punished 

if they report an event and collaborate with workplace investigations may create potential 

difficulties. This is because reckless individuals (including potential perpetrators) may escape 

discipline and punishment.192 Further, perpetrators may intentionally violate policies and 

procedures without fear of repercussions.193 

 

Workplace culture and climate can have a significant impact on employee decisions to speak-

up or remain silent. Speaking about the Enron scandal,194 the former Enron Vice President 

observed there was (emphasis added) a ‘culture of intimidation at Enron where there was 

widespread knowledge of the company’s shaky finances’ but no one was confident enough to 

raise concerns.195In Australia, a number of corporate fraud cases in Australia, including the 

bankruptcy of HIH (Insurance) could have been avoided if managers had spoken-up instead of 

being fearful of being rebuffed or punished by top management196.  

 

In 1999 Harlos found that organisations may have cultures of injustice, in which abused 

employees have shared meanings about what working within unjust employment relationships 

is like. She identified a number of structural and procedural characteristics of unjust workplace 

cultures. These include intense supervisory control, strong suppression of conflict, valuing job 

                                                           
by making comments like ‘With enemies you know where they stand but with neutrals? Who knows? It sickens me’ or ‘What 
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190 Sam Cromie and Franziska Boot, ‘Just Culture’s ‘‘line in the sand’’ is a Shifting One; an Empirical Investigation of 
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relations over human relations, an emphasis on production through competitive individualism, 

ambiguous hierarchies of authority (that is, unclear reporting structures), high centralization 

(that is, top down decision-making authority), low formalization (that is, minimal 

standardization of jobs and their protocols), authoritarian management styles, poor 

communication, poorly-conducted performance reviews, and haphazard decision-making 

(consistent with the concept of organised anarchy).197 Morrison and Milliken (2000) developed 

the climates of silence concept to explain how organisational norms influence some victims of 

abuse to keep quiet, often forever.198 It refers to any organisational context characterised by 

beliefs that: (a) speaking-up about organisational problems is not worth the effort, and (b) 

voicing one's opinions and concerns is dangerous.199 They identified a number of organisational 

and contextual factors that may foster climates of silence and explain how lower-level 

employees become disillusioned and/or fearful about speaking-up, ‘including patterns of 

organisational policies and structures, demographic characteristics, belief structures of top 

management teams, and processes of collective sense-making and communication’.200 Morrison 

(2014) noted that implicit beliefs about voice can become socially shared and embedded within 

organisations and work units sometimes leading to collective perceptions and shared beliefs 

about the safety and efficacy of voice which in turn impact on individual employee voice and 

silence.201  

 

Futility and Lack of Faith  

While under-reporting of workplace abuse may be attributable to normalization of the violence, 

it is also exacerbated by targets’ feelings that it was useless to complain.202 Where employees 

are dissatisfied with the organisation’s management of workplace violence, and if there are no 

appropriate policies in place, they are also unlikely to complain.203 Employees naturally observe 

the ways in which their managers and organisations act in response to complaints, including 

complaints of workplace bullying and harassment. If an organisation does nothing in response 

to a complaint, that complaint and potentially other complaints, may be silenced by the inaction. 

Pragmatically, there is little point in complaining about something if nothing happens or if the 

issue is swept under the carpet. So, many workers do not complain about workplace bullying 
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and harassment because they do not believe the organisation will act (or will act 

inappropriately) on their complaint. Filing a grievance may therefore be seen as a futile act 

which will only exacerbate one's situation, rather than improve it.204 According to Rayner (1999) 

where there is a climate of fear in which employees consider reporting to be unsafe and where 

bullies had ‘got away with it’ before despite management knowing, about one in five bystanders 

consider leaving their employment rather than reporting.205 

 

Lack of Consequences for Perpetrators  

Organisational policies, guidelines and codes which are intended to address workplace bullying 

and harassment need to be backed up with education programs. In order to stamp out problems 

such as bullying and harassment, perpetrators need to know that there are consequences for 

their actions: 

Bullying should be in an organisation’s OH&S bulletin and subject to a higher level 

of scrutiny…. All of the legal issues with bullying come out of OH&S, because it is 

psychological injury that has been done to someone rather than physical injury…If 

you haven’t taken all reasonable steps to prevent workplace bullying, you are as 

negligent about psychological injury as an employer who hasn’t taken all reasonable 

steps to prevent physical injury.206 

 

Hutchinson and Jackson (2016) found that introducing anti-bullying codes and prohibitive 

workplace policies raised worker expectations that bullying would be treated seriously with 

concerns raised to management addressed. Instead, tensions between expectations and the 

embedded institutional practices of managerial bullying sustained a power dynamic of 

distortion, competing truth claims and silencing.207 

 

(Lack of) policies 

Another obstacle to reporting workplace bullying is a lack of both appropriate policies and a 

clear complaints path. Saunders, who researched rural workplaces found, for example, that 

about three quarters of those in workplaces without relevant policies would not complain about 
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sexual harassment as compared to about half where relevant policies were in place.208 These 

research findings in relation to sexual harassment have some resonance with bullying. However, 

bullying still occurs in organisations that have relevant policies so the ‘mere existence of a 

policy does not negate negative behaviour [rather the] policies …. deal with incidents as they 

arise [and] react to, or ‘cure’ the immediate problem.’ 209Training in the relevant policies was 

also important with about two-thirds (64 per cent) who did not receive training indicating they 

would not report sexual harassment compared to about half (54 per cent) of those in the group 

who did receive training.210 Research into school bullying, including cyber-bullying, in the US, 

found that the effectiveness of anti-bullying policies varies widely depending on where the 

students live. In States where the anti-bullying laws followed Department of Education policy 

recommendations (including that laws include explicit descriptions of prohibited behaviours 

and spell-out clear reporting processes and specific consequences) there were lower levels of 

bullying.211  

 

Policies, which ostensibly support targets but which are not enforced by the organisation, will 

promote employee cynicism and informal communication networks will quickly disseminate 

the message that there is little point in complaining—the issue will just be swept under the 

carpet.212 Failure to follow the policies that are in place are also problematic.213 Policies may 

also backfire in some circumstances, including where they require that all complaints be made 

formally in writing. This may deter complaints neither as neither the target nor witnesses may 

want the complaint to be ‘on the record’ nor the bully sanctioned – simply wanting the 

behaviour to stop and management taking action to stop the bullying.214 This was the thrust of 

the Workplace Bullying: We just want it to stop, report in 2012. If workers perceive that the 

formal complaint system will only escalate the situation when it could be managed informally 

                                                           
208 Saunders, above n 8, 105. 
209 Judy Pate and Phillip Beaumont ‘Bullying and harassment: a case of success?’ (2010) 32 (2) Employee Relations 171,174. 
210 Saunders and Easteal, above n 31, 13. 
211 Lisa Rapaport, ‘Not All Anti-Bullying Laws Created Equal’, Scientific American (no date) 

<https://www.scientificamerican.com/article/not-all-anti-bullying-laws-created-equal/>. 
212Lutgen-Sandvik et al, above n 21. 
213 See for example Roger Keith Garrett v Shamrock Holdings (WA) Pty Ltd t/as Killarnee Formwork [2009] AIRC 832; (10 

September 2009) at [56] and [71]. In this unfair dismissal (for bullying) matter, the employer provided the Commission with a 

set of their policies that deal with bullying and harassment and equal opportunity, but the process followed simply ignored the 

processes set out in the policies for the handling of an investigation into the complaint against the applicant. The upshot was 

that although there was a valid reason for termination the respondent’s failings in terms of a deficient investigation, ‘not giving 

the applicant a real opportunity to respond, relying on the applicant’s responses when he was known to be affected by alcohol, 

not following the respondent’s own procedures all taken together mean that that the termination was unjust and unreasonable’. 
214 Pamela Lutgen-Sandvik, Water Smoothing Stones: Subordinate Resistance to Workplace Bullying (PhD Thesis, Arizona 

State University, 2005) iii. 

https://www.scientificamerican.com/article/not-all-anti-bullying-laws-created-equal/


 

 153 

and allow both the target and the perpetrator to move forward without further harm, they are 

unlikely to complain.  

 

Another issue is that an organisation’s policy may be (erroneously) triggered when the 

employee is not intending to make a bullying complaint. For example, in Romero v Farstad 

Shipping (Indian Pacific) Pty Ltd,215 the worker’s email communication was immediately 

treated as a formal complaint under the workplace bullying and harassment policy precipitating 

a (purported) investigation. The worker did not intend to make a formal or informal complaint 

under the policy but rather had left it in the hands of her employer how it wished to address the 

inappropriate behaviour of her manager.216 

 

Policies may also be problematic if investigations of alleged violations are disingenuous as this 

will soon become apparent and may be communicated to fellow employees.217 An organisation’s 

investigation processes may also be manipulated to the organisation’s (or a perpetrator’s) 

benefit. For example, in Romero, the investigation quickly developed not so much looking at 

the matters the target complained of, but into questions raised by the alleged bully as to the 

target’s own competence, capacity, and temperament.218 In Police Association of New South 

Wales (on behalf of Kim Gilmour) and Commissioner of Police NSW219, it was held that the 

investigation process employed by the Police Commissioner was so imbued with procedural 

deficiencies as to contaminate the process. Some of the flaws included: the relevant decision-

maker acknowledged a pre-determined view of the outcome of the investigation prior to its 

completion and took irrelevant matters into consideration in making her decision; the initial 

investigator was involved in one of the alleged incidents and had previous disagreements with 

the employee under investigation; two witnesses present at the alleged incidents were not 

interviewed; there were unreasonable delays in the process; and the employee under 

investigation was not given details of the allegations against him until he was interviewed many 

months after the investigation process commenced.220 
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However, the existence of policies can also protect organisations from apparently spurious 

complaints from employees. For example, in Ca Xiaoli Cao v Metro Assist Inc: Rita Wilson 

221even though the employer already had relevant policies in place and the applicant had been 

trained in them, she still sought orders from the FWC that the employer develop comprehensive 

and meaningful workplace policy and procedures pertaining to workplace bullying, and review 

its industrial grievance policies and procedures to establish formal, impartial, transparent, and 

external investigative measures into workplace bullying issues.222 The FWC did not find that 

Ms Cao had been bullied, and indeed, it suggested that she was fortunate not to have been 

disciplined for her constant refusal to comply with her employer’s reasonable directions. In the 

FWC’s view, the employer had appropriate policies for dealing with allegations of the kind 

made by Ms Cao and had investigated her complaints in a fair and transparent fashion. Deputy 

President Sams recommended that where an employee expresses concern that an internal 

investigation into bullying allegations will lack transparency or independence, it may be 

prudent for the employer to engage an independent third party to conduct the investigation. 

However, he went on to add ‘that in the circumstances of this case it would have unlikely made 

any difference to the outcome’.223 

 

If, despite its policies, there is little or no real organisational support for reporting abuse, the 

targets’ concern for their own job security and status may encourage silence.224 Indeed, 

organisational and individuals’ interests may intersect and conflict when targets or bystanders 

of workplace abuse feel that complaining or reporting is futile.225 If nothing is done about the 

situation,226 the complaint process may feel pointless and alien, and/or employees may suffer 

from ‘complaint fatigue’227 (having complained and seen no result are now unwilling to 

complaint again). Under extreme conditions of widespread organisational bullying and 

harassment it is possible that no formal grievances ‘exist’ due to fear of the repercussions of 

reporting by targets and secondary victims.  228 Under-reporting does allow organisations to 

accurately estimate the full costs of the bullying. 229If targets remain silent, either by choice or 

by force, organisations are denied the opportunity to fix the problem and the perpetrator/s will 
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be free to continue to abuse the targets and/or other workers. As the Australian Royal 

Commission into Institutional Responses to Child Sexual Abuse has shown though, an 

organisation, which remains silent in the face of evidence of abuse, is unlikely to be indefinitely 

successful in either preventing ongoing abuse or in burying abuse allegations. 230 Truth 

ultimately sees the light of day, even if decades after the event.  

 

’T: COSTSO, DAMNED IF YOU DONYOU D DAMNED IF 

Either remaining silent or speaking out about workplace abuse or other organisational problems 

carries many risks.231 There can be devastating consequences for individuals and for the 

organisations in which they work.232 Whether individuals decide to speak-up or decide not to 

voice their concerns about what is happening in their workplaces, they may suffer from a 

number of adverse health, career, and reputational affects. These can include psychological 

distress and clinical depression,233 reduced job performance and job satisfaction,234 being 

traumatised by what they witness or experience, fears of job loss, retaliation, and reputational 

damage, post-traumatic stress disorder, and ultimately, even suicide.235 

 

Costs of silence for the individual 

Self-silencing and emotional suppression in response to mistreatment at work may have 

physiological consequences and may disrupt emotional regulation and correlate with 

depression, impaired memory, a compromised immune system and disease progression.236 

Workers who remain silent but stay at work in the offending workplace may become clinically 

depressed,237 frustrated, disenfranchised, less satisfied, and have reduced job performance.238 

Workers are also (in theory) denying themselves the opportunity to work in an organisation that 
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may be changed for the better by addressing the bully (or other) problem. Workers who remain 

silent and leave may feel guilt, anger, or frustration.239 

 

Costs of voice 

Even where a worker speaks-up, they may be ‘silenced’ by a range of factors that only come 

into play after they have made complaint. These include confidentiality agreements which 

enforce silence following dispute mediation. Such agreements may cause the complainant to 

feel anger, betrayal, and frustration at the process,240 together with feelings of being denied 

justice. Cortina and Magley use the term ‘retaliatory victimization’ to describe the adverse 

action that may be experienced by a whistle-blower.241 They identify both work-related and 

social retaliatory acts. Work-related victimisation (WRV) includes intentional acts done in 

reprisal including termination, involuntary transfer, demotion, poor performance appraisals, 

and deprivation of jobs perks and overtime opportunities. Such acts are often formal, tangible, 

and documented in an employee’s record. Social retaliation victimisation (SRV) includes 

intentional social reprisals by peers, subordinates, and managers which are so-perceived by the 

target. Such reprisals are often less tangible and less formal that WRV. SRV can include 

(further) harassment, name-calling, ostracism, blaming, threats, and the ‘silent treatment’.242 

 

Consequently, employees who do complain may eventually ‘wash their hands of the situation’ 

and take their talents elsewhere243 or they may be forced to go elsewhere. A 2014 survey 

conducted by the (US) Workplace Bullying Institute found where bullying was reported, 61 per 

cent of bullied targets lost their employment, and 74 per cent were transferred. The survey also 

found many targets were forced out (19 per cent), fired (13 per cent), transferred (13 per cent), 

or resigned their employment (29 per cent). By comparison only 10 per cent of perpetrators 

were terminated and only 5 per cent resigned; other research also suggests that the prognosis 

for targets is typically worse than that of bullies: 82 per cent lose their jobs - 44 per cent 

involuntarily and 38 per cent by ‘choice’. 244 This high level of separation from employment 

following on the heels of bullying complaints could be said to reflect the situation in Australia 

                                                           
239 Edwards et al, above n 4, 95. 
240 Tania Sourdin, ‘Poor quality mediation – a system failure?’ (2010) 11(8) Alternative Dispute Resolution Bulletin 163, 163–

169. 
241 Cortina and Mageley, above n 12. 
242 Ibid 248. 
243 Lutgen-Sandvik, above n 209, iii. 
244 Gary Namie, Workplace Bullying Survey (2014) 14 http://workplacebullying.org/multi/pdf/WBI-2014-US-Survey.pdf; 

Michael G. Harvey, Joyce T. Heames and R. Glenn Richey, ‘Bullying: From the Playground to the Boardroom’ (2006) 12(4) 

Journal of Leadership and Organizational Studies, 1-11, 4. 

http://workplacebullying.org/multi/pdf/WBI-2014-US-Survey.pdf
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where, as mentioned above, the national anti-bullying regime doesn’t provide a remedy for 

targets who engage in active silence by leaving the organisation. 

 

Organisational costs 

A decision to ‘voice’ airs the bullying problem and (hopefully) allows it to be constructively 

managed while the ‘silence’ choice may allow the bullying harm to continue unchallenged and 

fester. A key deterrent to unethical organisational behaviour is a workforce prepared to 

complain when they observe unethical behaviour.245 If there is silence, there is no chance to 

constructively use information to either address the problem or to implement positive change 

within the organisation. Silence (as embodied by withholding information or not speaking-up) 

may potentially undermine organisational decision-making and error correction as well as 

damage employee trust and morale.246 

 

Further, non-reporting workers who stay in the workplace may contribute to falling 

organisational morale and workplace culture problems by simply waiting silently for things to 

improve or giving up on the possibility of that happening. They may also engage in 

dysfunctional behaviours such as absenteeism and neglect which could be perceived by the 

organisation as ‘disloyal’.247 Workers who decide not to complain but instead leave the 

organisation generally need to be replaced, leading to additional organisational recruitment and 

possibly retraining costs.248 Departing employees may also represent a reputational risk to the 

organisation by complaining about it after or as they leave (vocal exit).249 

 

ININGBETTER POLICIES, TRA: A ‘JUST’ CULTURE, FACILITATING ‘VOICE’ 

Organisations can take steps to better facilitate and address complaints of workplace bullying 

and harassment. Moving away from a ‘no-blame’ culture approach, the latest iteration in 

cultural dynamics is the creation of a ‘just culture’. By disciplining recklessness or unjustified 

risky behaviours, a just culture is considered to be one dimension of a safety culture, with other 

                                                           
245 Janet Near and Marcia Miceli, ‘Wrongdoing, Whistle-Blowing, and Retaliation in the US Government: What Have 

Researchers Learned from the Merit Systems Protection Board (MSPB) Survey Results?’ (2008) 28(3) Review of Public 

Personnel Administration 264. 
246 Milliken et al, above n 32. 
247 Tangirala and Ramanujam, above n 17, 215. 
248 Braithwaite et al, above n 40, 72. 
249 Tangirala and Ramanujam, above n 17. 
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dimensions including reporting and teamwork.250 By facilitating complaints, the organisation 

can best position itself to be informed about problems, or potential problems, in the workplace. 

Armed with this information it can improve its effectiveness by properly addressing the 

problem, rather than sweeping it under the carpet.  

 

Policies should make provision for informal complaints because where employees have a 

genuine opportunity to speak-up (and can do so confidently without fear of repercussions), a 

number of potential formal complaints may be prevented.251 However, in order to stamp out the 

problem, bullies also need to know that there will be consequences for their bullying behaviour. 

Bullying should be subject to a higher level of organisational scrutiny:252 

All of the legal issues with bullying come out of OH&S, because it is psychological 

injury that has been done to someone rather than physical injury. If you haven’t 

taken all reasonable steps to prevent workplace bullying, you are as negligent about 

psychological injury as an employer who hasn’t taken all reasonable steps to 

prevent physical injury.253 

 

Enforcing organisational bullying policies, even where the perpetrators are managers, 

represents an opportunity for an organisation to demonstrate a genuine desire to change the 

bullying culture. Implementing external rather than internal investigations is another.254 It is also 

important to back up organisational policies, guidelines, and codes intended to address 

workplace bullying and harassment and to encourage reporting with education programmes.255 

 

CONCLUSION 

Decisions by targets and bystanders to remain silent and not report workplace bullying are both 

a logical corollary of the under-reporting of its incidence and one of the explanations for the 

disparity between the alleged incidence of workplace bullying and finally determined cases. A 

decision to not speak-up is a manifestation of silence. This is one of the many ways in which 

workplace bullying and harassment may be silenced. However, even if workers do initially 

voice concerns, they may be deterred from persisting with their complaint by the processes and 

                                                           
250 Cromie and Boot, above n 48, 259. 
251 Lutgen-Sandvik et al, above n 21, 70. 
252 Coleman, above note 206, 10. 
253 Kelly, in Coleman, ibid 10. 
254 Lutgen-Sandvik et al, above n 21, 70. 
255 Coleman, above n 206. 
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procedures required to obtain resolution and by an organisation’s post-complaint conduct 

possibly including a failure to act on the complaint; subjecting the complainant to performance 

management and/or disciplinary processes (for example, misconduct allegations and 

investigations) and suspending the complainant. Both where the worker remains completely 

silent and where the worker speaks up but is subsequently silenced by organisational or other 

factors, the organisation will have lost a valuable opportunity for positive growth and change.  

 

Therefore, from a purely pragmatic and economic perspective (that is, from the ‘business case’ 

perspective), it is crucial that organisations understand the reasons why workers do or do not 

speak-up. To use a health analogy: bullying may be a ‘disease’ that has infected the whole 

organism or it may be an isolated tumour. Like many of the challenges confronting modern 

organisations, workplace bullying may be positively managed and effectively eliminated. But 

this can only ever happen if the organisation learns of the abuse and is prepared to do something 

about it. In other words, the disease needs to be diagnosed and treated with the tumour excised. 

If there is only silence – if no one tells, if targets suffer in silence, if bullies and perpetrators 

remain unchallenged, if organisations bury complaints (and complainants) – nothing is likely 

to change. The malady will intensify and undermine individual and organisational healing.  

 

Voicing concerns about workplace bullying, should in theory, facilitate a proactive approach 

by an organisation to address and eliminate bullying. Such an approach is likely to benefit the 

organisation, its workers, and other stakeholders by reducing the many possible harms 

associated with workplace abuse. Other benefits may include preventing an escalation of the 

bullying (often to a point where an ongoing employment relationship becomes untenable) and 

impeding the creation or continuation of a toxic and unsafe workplace culture and environment. 

This would likely prevent flow-on harms to individuals, organisations, and society as a whole. 
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Chapter Nine  
Mapping the Legal Remedies for Workplace Bullying   

The first plaintiff did not know if he would have sued if advised he had a ‘weak but arguable case’.  ‘You would 

have to know how good a chance you had’.  He would probably not have sued if advised he ‘would probably 

lose…. but might win’.  The situation that he had a reasonable case but couldn’t be guaranteed a win, would have 

to pay his own solicitors only if he won and the other side $30,000-$40,000 if he lost was put.  He answered ‘I 

may have taken it up.  It would have to be at the time to understand that, but I may have taken it up’.  The second 

plaintiff said it would depend on ‘the confidence of the solicitor . . .if we had reasonable prospects I believe we 

would have gone ahead’.  ‘Reasonable was at least better than 75-80 percent chance’.  Less than that she was at 

best equivocal. – Moynihan J (2001) 1 

 

INTRODUCTION 

In this chapter the various legal pathways or causes of action available in Australian 

jurisdictions together with other strategies which may be used to stop, challenge, and remedy 

workplace bullying are explored. 2 The most appropriate pathway to resolve a legal problem is 

typically determined in light of the particular facts and circumstances of the case,3 legal 

precedents, and importantly, what outcomes the target wishes to achieve;4 not all of which are 

possible or even desirable (at least not from a legal practitioner’s perspective).5 Legal problems 

are ‘socially constructed’ both by the people experiencing the problem and by the lawyers and 

others who seek to solve them.6 From a target (or client) perspective though, the process itself 

(including achieving a ‘fair’ settlement of their matter, and having good client-lawyer 

communications) is crucial, with the least important thing being the amount ‘won’.7  Failure by 

a lawyer to listen or give ‘clients a voice’ can make them fearful of expressing their views,8 or 

telling their story; such ‘silencing’ by the ‘expert’ may also be akin to bullying. Empathy, 

rapport, mutual respect, trust and friendship are all seen by the client as important aspects of 

                                                           
1 Dickson v Creevy [2001] QSC 340, [39]. 
2 An earlier version of this chapter was published as Allison Ballard and Patricia Easteal, ‘Mapping the Legal Remedy Pathways 

for Workplace Bullying: A Preliminary Overview’ (2014) 39 (2) Alternative Law Journal 94-98.   
3 Silas A. Harris, ‘What Is a Cause of Action?’ 1928 (16) 6 California Law Review 459, 459-61; Abraham Ash & 

Kyle Scott, Workplace Bullying Reforms: Fair Work Commission to Deal with Bullying Claims (Clayton Utz, 1 April 2013) 

<http://www.claytonutz.com.au/publications/news/201304/01/workplace_bullying_reforms_fair_work_commission_to_deal_

with_bullying_claims.page>. 
4 Clark D. Cunningham, ‘What Do Clients Want from Their Lawyers’, (2013) 1 Journal of Dispute Resolution 143, 145.  
5 These observations, together with a number of observations made throughout this chapter, are based on the writer’s practical 

experience as an employment lawyer working in private practice, in the community section, with government and in industry. 
6 Carrie Joan Menkel-Meadow, ‘Too many lawyers? Or should lawyers be doing other things?’ (2012) 19(2) International 

Journal of the Legal Profession 147, 149. 
7 Cunningham, above n 4, 146, 150. 
8 Ibid, 148. 
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the client-lawyer relationship,9 regardless of the pathway chosen to remedy workplace abuse or 

any other legal problem. 

 

In this chapter, Australia’s national anti-bullying legislation is briefly addressed (as it is more 

fully discussed in Chapter Ten) before other legal pathways or jurisdictions used to address 

bullying are explored. Additionally, insights into how lawyers have been navigating the 

complex legal landscape to date, and will in all likelihood continue to do so, are provided.10 As 

identified by Ash and Scott, the effect of Australia’s current legal framework is that the targets 

of workplace bullying - or to be more precise, typically the lawyers of the targets - must ‘shop 

around’ or try to ‘fit a square peg’ into ‘one of a variety of differently shaped holes’ in order to 

identify a sustainable course of action, or cause of action.11 In the words of one Australian legal 

practitioner who is well-versed in navigating the negotiation and litigation jungle that is 

workplace bullying, it is all about ‘cutting the cloth to fit the suit.’12 How lawyers perceive the 

(in)adequacies of each potential remedy will no doubt affect the tailoring. As Weissbourd and 

Mertz point out, the law engages in ‘routine creativity’ in categorising particular events as legal 

types, even in the most ordinary and uncontested cases.13 

 

LLYING REGIME BU-THE NATIONAL ANTI 

In Australia, there is no comprehensive or uniform approach, either through statute or the 

common law for dealing specifically with the issue of workplace bullying and harassment.14 

                                                           
9 Ibid, 147-149. 
10 Ibid. Also as evidenced by recent bullying case law. 
11 Jon D. Bible, ‘The Jerk at Work: Workplace Bullying and the Law’s Inability to Combat It’ (2012) 38 (1) Employee Relations 

Law Journal 32, 37; Abraham Ash & Kyle Scott, Workplace Bullying Reforms: Fair Work Commission to Deal with Bullying 

Claims (Clayton Utz, 1 April 2013) 

<http://www.claytonutz.com.au/publications/news/201304/01/workplace_bullying_reforms_fair_work_commission_to_deal_

with_bullying_claims.page>.  
12 John Wilson, Legal Director Employment Law, Bradley Allen Love Lawyers (2012) in client conference – with his 

permission. 
13 Sally Engle Merry, ‘The Discourses of Mediation and the Power of Naming’ (1990) 2 Yale Journal of Law & the Humanities 

1, 4. 
14 For example, a 2006 review of the Western Australian Equal Opportunity Act 1984 (WA) observed that the Equal 

Opportunity Commission of Western Australia been receiving frequent complaints about workplace bullying for many years 

but could only refer those complaints to other agencies, usually WorkSafe WA. The 2007 report noted the lack of any legal 

avenue of redress for individuals seeking a civil remedy for bullying, stating that bullying was the fourth most commonly 

enquired about workplace issue behind impairment discrimination, race discrimination and sexual harassment and that the 

statistics were the tip of the iceberg when it comes to the prevalence of workplace bullying in Western Australia: The Equal 

Opportunity Commission of Western Australia, Submission No 258 to the House of Representatives Standing Committee on 

Education and Employment Submission to Inquiry into Workplace Bullying, 8 August 2012,1-2. 
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This causes confusion with many employees and employers struggling to understand their 

rights and obligations when dealing with complaints and allegations of workplace bullying. The 

laws are complex, and represent a ‘regulatory minefield’ for both employees and employers.15 

The assorted statutory approaches represent challenges that ‘add layers of complexity to already 

difficult experiences’, complicating both public understanding and enforcement of the law. 16 

Until 1 January 2014, when a national anti-bullying regime was introduced under the Fair Work 

Act 2009 (Cth) (the FW Act),17 Australia had no dedicated jurisdiction in which to remedy 

workplace bullying.18 As a result, employees historically brought workplace bullying claims 

through a range of legal avenues, including in tort and contract,19 in equity,20 via worker’s 

compensation schemes, and through unfair dismissal and similar applications. In the wake of 

the anti-bullying jurisdiction, such avenues continue to be pursued.21 As will be further explored 

in Chapter Ten, and unlike some of the other possible avenues, the national anti-bullying (AB) 

regime22 does not facilitate the reinstatement of workers or the payment of compensation23  - the 

focus is on putting the brakes on bullying in the workplace so as to make the workplace safer 

for targets. In other words, the jurisdiction aims to stop the bullying in its tracks for workers 

who are still employed.  

 

                                                           
15 House of Representatives Standing Committee on Education and Employment, Parliament of Australia, 

Workplace Bullying: We just want it to stop (2012) ix. 
16 Ibid, ix- x. 
17 Part 6–4 B, ss 789FA – 789FL. 
18 However, even the new ‘national’ anti-bullying regime did not cover the field. This is exemplified by the commencement in 

Queensland on 1 March 2017 of a separate anti-bullying regime, modelled on the national scheme. Following a comprehensive 

review of Queensland’s industrial relations laws in 2016, a new Industrial Relations Act 2016 (QLD) was passed by the 

Queensland Parliament. The Act gave the Queensland Industrial Relations Commission (QIRC) new powers to deal with 

workplace bullying. The QLD anti-bullying measures apply State of Queensland employees including State school teachers; 

nurses, doctors and allied health professionals in public hospitals; and other public servants employed in government 

departments. Until these changes, Queensland State employees were unable to make applications for stop bullying orders: 

Rachel Drew and Hilary Uhr, New anti-bullying tools introduced for Queensland public servants, (1 March 2017) 

<https://www.holdingredlich.com/workplace-relations-safety/new-anti-bullying-tools-introduced-for-

queensland-public-servants>. 
19 Patricia Easteal, Skye Saunders, Keziah Judd, and Bruce Arnold, ‘Sexual Harassment on trial: The DJ’s Case’ (2011) 36(4) 

The Alternative Law Journal 230, 231. 
20 Ibid at 232. 
21 See for example, Robinson v State of Queensland [2017] QSC 165 (8 August 2017) where the plaintiff sued in negligence 

for ‘managerial mistreatment’ and was awarded $1,468,991.11; Hayes & Ors v State of Queensland [2016] QCA 191where 

four government employees sued in negligence where allegations of bullying had been made against them; and Wearne v State 

of Victoria [2017] VSC 25 (8 February 2017) an accident compensation and negligence claim where the plaintiff was awarded 

$210,000 in pain and suffering damages and $415,345 in pecuniary loss damages - $415,345. 
22 Harris v WorkPac Pty Ltd [2013] FWC as discussed by Michael Byrnes in ‘Decision an Insight to Approach in New Bullying 

Jurisdiction’ (2013) 51 Law Society Journal 52, 52–53. 
23 I do not use the terms ‘target’ and ‘victim’ synonymously with ‘employee’ in recognition of the fact that employers may also 

experience workplace bullying. 

https://www.holdingredlich.com/workplace-relations-safety/new-anti-bullying-tools-introduced-for-queensland-public-servants
https://www.holdingredlich.com/workplace-relations-safety/new-anti-bullying-tools-introduced-for-queensland-public-servants
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/qld/QSC/2017/165.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/qld/QCA/2016/191.html
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What is on offer can be characterised as an internal organisational management tool provided 

by an external consultant - the Fair Work Commission (the FWC). Significantly, the FWC 

cannot make an anti-bullying order on its own initiative; a worker must first make an application 

for an anti-bullying order under s789FC of the FW Act: s789FF (1). This means that if the FWC 

becomes aware of workplace bullying in cases where an anti-bullying application has not been 

made (for example, by way of an unfair dismissal application), its hands are tied with respect 

to making any orders to stop the bullying, even where an employee is reinstated. Orders are 

limited to preventing the worker from being bullied whilst at work.24 The FWC’s focus in this 

jurisdiction is on resolving the matter, facilitating a resumption of ‘normal’ working 

relationships, and preventing further bullying from occurring or escalation - essentially, it is 

about helping managers to manage. While some, including Worth and Squelch point out that 

the jurisdiction’s aims of stopping bullying and restoring harmonious employment relationships 

remains largely elusive;25as will be seen in Chapter Ten, others take a different stance. Some 

consider that the AB regime represents a proactive step in the right direction by increasing 

pressure on employers to have adequate policies and procedures, to investigate complaints, to 

implement outcomes of these investigations, and to conduct training in pertinent issues of all 

employees.  

 

PATHWAYS OTHER 

Prior to the introduction of the AB regime there were a number of possible alternative legal 

pathways (or jurisdictions) available to attempt some remedy workplace bullying. These 

included the common law, anti-discrimination legislation, breach of statutory duties under work 

(or occupational) health and safety laws,26 worker’s compensation schemes, mechanisms under 

employment and industrial relations law,27 the criminal law, administrative law, human rights 

                                                           
24 According to the Revised Explanatory Memorandum, Fair Work Amendment Bill 2013 (Cth), the FWC could make orders 

for an individual or group to stop the behaviour; that an employer regularly monitors the behaviours in question; that there be 

compliance with an employer’s anti-bullying policy and also that any such policy be reviewed; and that information and 

additional support and training be provided to workers.   
25 Rodney Worth and Joanne Squelch,’ Stop the Bullying: The Anti-Bullying Provisions in the Fair Work Act and Restoring 

the Employment Relationship’ (2015) 38(3) UNSW Law Journal 1015, 1026. 

26 For example, breach of a statutory duty under work health and safety legislation. 
27 For example, breaches of an award or enterprise agreement, applications for remedy for unfair dismissal or unlawful 

termination or for breaches of the general protections under the FW Act and other legislation. In the late 1990s in Australia, 

there was widespread social concern about workplace bullying and unions insisted on industrial awards and enterprise 

agreements which required employers to develop policies to handle claims of workplace bullying, harassment and 

victimisation: Desmond A. Butler, ‘Psychiatric injury in the workplace: Directions for cases involving stress or bullying’ (2006) 

14(2) Torts Law Journal 124, 124 -134; Dickson v Creevy [2001] QSC 340, [34]. 
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law, workplace privacy law, and consumer protection (or trade practices) law.28 Often some 

combination of these approaches was (and continues to be) used.29 Where a person has suffered 

trauma and loss on account of workplace bullying and harassment there is no one ideal approach 

to justice; the choice of jurisdiction and the willingness of a target to stay the course are 

influenced by a range of factors including rank, resources, and resilience. As Fattah observed:  

While sanctions for bullying behavior may, potentially, include criminal charges 

(e.g. for assault, sexual assault, intimidation by threats, stalking, and so on), civil 

actions (i.e., for defamation, libel, or slander), or other forms of redress 

contemplated by human rights codes, administrative law, corporate law, or labor 

law, it is a criminological truism that the rate of attrition between incident and 

sanction is particularly steep in cases in which victims and offenders are not 

socially distant .30 

 

The AB regime does not (officially) offer financial compensation.31 Therefore, where targets of 

workplace bullying are seeking financial damages or other compensation for past wrongs they 

will (generally) remain reliant on other legal pathways,32 though as discussed in Chapter Twelve 

which looks at (alternative) dispute resolution, many creative bargains are struck in the shadow 

of the law. The continued reliance on other legal pathways, following the introduction of the 

AB regime, is illustrated by cases such as Optus Administration Pty Limited v Glenn Wright by 

his tutor James Stuart Wright 33 (the Glenn Wright case). This was a case in negligence for 

psychological injury caused by a co-worker attempting to murder the applicant by throwing 

                                                           
28 For example, pre-employment misrepresentations, misleading or deceptive conduct contrary, or misleading conduct in 

relation to employment”. The latter two trade practices claims were inter alia relied on by the plaintiff in Goldman Sachs J B 

Were Services Pty Ltd v Nikolich [2007] FCAFC 120. 
29 For instance, in Koehler v Cerebos (Australia) Ltd (2005) 214 ALR 355, which was a psychiatric injury stress claim on 

account of over-work, the applicant ‘claimed that her psychiatric condition had been caused by, alternatively, a breach by her 

employer of its common law duty to provide a safe system of work, a breach of an implied term of her employment contract, 

or a breach of a statutory duty based on the Occupational Safety and Health Act 1984 (WA)’. Note though, that the joint 

judgment of the HCA ‘made a point of noting the practice of pleading the three causes of action but conducting trials solely on 

the basis of the alleged breach of the employer's common law duty to provide a safe system of work’ observing that ‘questions 

about the scope and content of the common law duty of care should not be settled until a full appreciation of the relationship 

between the parties in its proper context is obtained. This is done by also taking into account the other aspects delineating that 

relationship, including rights and obligations voluntarily conferred or assumed, as well as those implied, under the contract of 

employment, as well as the legislative framework designed to ensure, for example, safety and equal opportunity in the 

workplace. Appropriate content may then be attributed to the duty of reasonable care on which an employee claiming damages 

for psychiatric injury at work may seek to rely’: Butler, above n 27,124-134. 
30 Fattah (1991) in E.D. Nelson and R. D. Lambert, ‘Sticks, Stones and Semantics: The Ivory Tower Bully’s Vocabulary of 

Motives’, (2001) 24(1) Qualitative Sociology, 90. 
31 At least officially – what occurs within the confines of the mediation of a bullying application could well encompass such 

compensation.  
32 The first six possible legal pathways were identified in Patricia Easteal and Josie Hampton ‘Who is the “Good” Bullying 

Victim/Corpse?’ (2011) 10(2) Canberra Law Review 63–83. 
33 [2017] NSWCA 21. 
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him from the roof. Though not strictly a bullying case, Basten JA made some pertinent 

observation at [53] about section 32 of the Civil Liability Act 2002 (NSW) [emphasis added]:  

…there is no duty of care not to cause mental harm, unless the composite criterion 

specified in that provision is satisfied. Because it is necessary to assess whether a 

person of normal fortitude would suffer a recognised psychiatric illness ‘in the 

circumstances of the case’, it may be necessary to specify the critical event with a 

degree of precision. For example, a course of conduct involving bullying or abuse 

directed at an individual employee may satisfy the criterion, whereas an individual 

instance of abuse in an otherwise harmonious workplace may not.  

 

What the Glenn Wright case suggests is that future bullying cases (at least in NSW) will 

continue to turn largely on their own merits and on the individual facts, circumstances and 

impact of the alleged bullying, including the workplace culture in which it occurs. In other 

words, there remains a lack of clarity around what conduct will and will not constitute 

workplace abuse for legal purposes. What this also implies is the importance of targets 

monitoring and recording potential incidences of bullying behaviour for future use, should they 

ultimately find themselves in a position where making a complaint becomes a real (and 

necessary) option;34 arguably though this is not conducive to maintaining employee health and 

wellbeing or loyalty to the organisation. 

 

The common law routes  

The common law potentially offers workplace bullying targets a range of remedies for breach 

of contract (for example, breach of the implied duties of good faith, of mutual trust and 

confidence, and of the duty to provide a safe workplace) and in tort (for example, negligence, 

trespass, assault, and defamation).35 Under tort law there may also be actions for the intentional 

infliction of emotional distress and vicarious liability.36 Civil disputes involving bullying and 

                                                           
34 It should be noted though that while contemporaneous notes of events are important from an evidential perspective, this 

activity perhaps needs to be balanced with the need for workplace harmony; avid note-taking of every perceived wrongdoing 

is not without its own risks. 
35 Discussed more fully in Easteal and Hampton above n 32. See also Nikolich v Goldman Sachs JB Were Services Pty Ltd 

[2006] FCA 784 (a common law breach of contract claim), Naidu v Group 4 Securitas Pty Ltd (2005) EOC 93-408 (terms 

implied into contract), Eaton v Tricare (Country) Pty Ltd [2016] QCA 139 (negligence), R v Clare (case E13989755) (criminal 

law, stalking). 
36 Caroline Kelly ‘Student Working Paper No. 7: The Problem of Workplace Bullying and the Difficulties of Legal Redress: 

An Australian Perspective’ the Centre for Employment and Labour Relations, the University of Melbourne (May 2011). 

http://www.rk.com.au/assets/PDF/R-v-Clare-Transcript-Hearing.pdf
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harassment may be instituted in a court,37 or in a tribunal that hears civil claims;38 with the 

appropriate jurisdiction determined in light of factors such as financial jurisdiction.39 

 

The anti-discrimination jurisdictions  

In Australia, anti-discrimination law allow complaint to various state, territory and federal 

tribunals,40 but only where the target of the workplace bullying possesses protected attributes 

(for example, sex, race, political opinion, sexual orientation, physical features, etc.,) and the 

behaviour occurs in certain areas of activity such as employment and education, or where the 

bullying encompasses generally unlawful behaviour such as sexual or racial discrimination, or 

sexual harassment.41 Resorting to discrimination laws may be problematic though as proof that 

the employee was targeted because of a protected attribute such as race or sex is generally 

required.42 Given that employers do not generally own-up to discriminatory behaviour, this is 

an obstacle. Further, as Allen points out, the evidence needed to prove discrimination is usually 

in the respondent's possession,43 meaning that the employee needs to rely on circumstantial 

evidence and ask (reluctant) courts to infer discrimination.44 Remedies for breach of anti-

discrimination laws include apologies, damages, declarations, and orders directing a respondent 

not to repeat or continue certain conduct.45 The principles of tort law are said to be ‘a starting 

point for the assessment of damages under discrimination legislation, but those principles 

should not be applied inflexibly.’46 

                                                           
37 The choice of Court will depend on the amount of damages which are being sought and the respective Court’s monetary 

jurisdiction. 
38 Such as a civil and administrative tribunal or equivalent. 
39 For example, the ACT Civil and Administrative Tribunal (ACAT) can only deal with civil disputes up to the value of $25,000: 

ACT Civil and Administrative Tribunal Act 2008 (ACT) at section 18, unless the applicant agrees to forgo that part of their 

claim above $25,000 or there is an agreement with the other party that claims above this amount can be heard by the ACAT. 
40 Complaints under discrimination legislation must be made to the appropriate agency of the jurisdiction in which the claim is 

to be instituted. For example, in the Federal jurisdiction this is the Australian Human Rights Commission (AHRC). 
41 The number of prescribed attributes has expanded to up to 20 in some jurisdictions. The statutes prohibiting discriminatory 

conduct include the Racial Discrimination Act 1975 (Cth), Sex Discrimination Act 1984 (Cth), Disability Discrimination Act 

1992 (Cth), Age Discrimination Act 2004 (Cth), Anti-Discrimination Act 1977 (NSW), Anti-Discrimination Act 1992 (NT), 

Anti-Discrimination Act 1991 (QLD), Anti-Discrimination Act 1998 (Tas), Discrimination Act 1991 (ACT), Equal Opportunity 

Act 1984 (SA), Equal Opportunity Act 2010 (VIC), Equal Opportunity Act 1984 (WA), Racial and Religious Tolerance Act 

2001 (Vic): Neil Rees, Simon Rice and Dominique Allen, Australian Anti-Discrimination and Equal Opportunity Law (The 

Federation Press 3rd Edition 2018) 41-42. 
42 Bible, above n 11, 33. 
43 Dominique Allen, ‘Reducing the Burden of Proving Discrimination in Australia’ (2009) 31 Sydney Law Review 579, 581. 
44 Ibid. 
45 Australian Human Rights Commission, Federal Discrimination Law 

<http://www.hreoc.gov.au/legal/FDL/FDL_2008_2009/chap7.html - 7_6> at 28 April 2011. 
46 Ibid, citing judicial comments in Stephenson v Human Rights & Equal Opportunity Commission (1995) 61 FCR 134, 142 

and Ardeshirian v Robe River Iron Associates (1993) 43 FCR 475 and Qantas Airways Ltd v Gama [2008] FCAFC 69. 

http://www.hreoc.gov.au/legal/FDL/FDL_2008_2009/chap7.html#7_6
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The work health and safety jurisdictions  

Work (or occupational) health and safety law in Australia was subject to considerable reform 

in early 2012 when model national work health and safety (WHS) laws were introduced into 

most Australian jurisdictions, including the Commonwealth, the Australian Capital Territory 

(ACT), New South Wales (NSW), and Queensland. The model laws place work health and 

safety responsibilities on entities known as PCBUs (or persons conducting a business or 

undertaking), officers of PCBUs, workers, and workplace visitors, as well as ‘upstream’ folk 

such as designers, manufacturers, importers, and producers.  In the ACT, the Work Health and 

Safety (Preventing and Responding to Bullying) Code of Practice 2012 (No 1)47 was introduced 

under its WHS legislation. The code of practice is admissible in a court of law as evidence of 

the minimum actions, which should have been done by the PCBU so as to prevent and respond 

to workplace bullying and harassment. At the national level, in late 2011 Safe Work Australia 

released a draft model Code of Practice for Preventing and Responding to Workplace Bullying 

for public comment.48 This draft national model Code of Practice was accompanied by a 

worker’s guide to managing workplace bullying49 and a Consultation Regulation Impact 

Statement to be read with the draft code of practice.50  

 

The worker’s compensation jurisdictions  

The worker’s compensation law in Australia’s various jurisdictions allows victims of workplace 

bullying to seek remedy where they sustain a physical or psychological injury or illness as a 

consequence of that behaviour.51 Legal redress through workers’ compensation systems though 

carries its own potential stigma adding to that already associated with workplace bullying.52 In 

order to make a worker’s compensation claim, targets must both self-identify and self-label as 

                                                           
47 ACT Legislation Register accessed on 31 August 2013 at <http://www.legislation.act.gov.au/ni/2012-219/default.asp> 
48 Public comment on the draft code closed 15 July 2013. 
49 Australian Government Safe Work Australia, ‘Dealing with Workplace Bullying – A Worker’s Guide’ (Safe Work Australia, 

November 2013). Note that this guide was updated in May 2016. 
50 Australian Government, Safe Work Australia, ‘Consultation Regulation Impact Statement for the Draft Model Code of 

Practice: Preventing and Responding to Workplace Bullying’ (Safe Work Australia, 12 June 2013). 
51 There are 11 main workers’ compensation systems in Australia with each of Australia’s eight states and territories having 

their own workers’ compensation scheme. Additionally, ‘there are three Commonwealth schemes: the first is for Australian 

Government employees, Australian Defence Force personnel with service before 1 July 2004 and the employees of licensed 

self-insurers under the Safety, Rehabilitation and Compensation Act 1988 (Cth); the second is for certain seafarers under the 

Seafarers Rehabilitation and Compensation Act 1992 (Cth) ; and the third is for Australian Defence Force personnel with 

service on or after 1 July 2004 under the Military Rehabilitation and Compensation Act 2004 (Cth): Safe Work Australia, 

Comparison of Workers’ Compensation Arrangements in Australia and New Zealand (Safe Work Australia, 25th Edition, 2017) 

9. 
52 Angela T. Ragusa and Phillip Groves, ‘Stigmatisation and the Social Construction of Bullying in Australian Administrative 

Law: You Can’t Make an Omelette without Cracking an Egg’, (2015) 57 University of NSW Law Journal 1507, 1507. 
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victims of workplace bullying, exposing themselves to the risk of social devaluation and 

adverse health impacts.53 Further, this pathway is often experienced by targets as traumatising, 

perceived as being ‘taboo’,54 and also regarded as a potential source of further bullying by 

worker’s compensation insurance providers.55 By way of example, a 2014-2015 enquiry into 

allegations into bullying by WorkCover NSW conducted by Macquarie University Centre for 

Workforce Futures found that more than a quarter of NSW workers claiming workers’ 

compensation experienced bullying by WorkCover, the insurer, scheme agents, employers or 

rehabilitation providers.56 The enquiry report noted: 

It is unfortunate, yet well understood, that workers who claim compensation for 

work place injuries are likely to be subjected to stigma, bullying and discrimination. 

The study confirmed that workers are, indeed, discriminated against and [have 

suffered the stigmatisation] of being a worker’s compensation claimant. …….. 

Several workers explained that they had been “good workers” who did the right 

thing” and worked hard. Yet they described how as soon as they made a claim for 

worker’s compensation the employer’s attitude towards them changed. Two 

workers even claimed that they had been blacklisted by their employer so their 

colleagues and friends were prohibited from making contact with them.57 

 

In addition, investigators hired by insurance companies have also been accused of using 

surveillance, bullying and intimidation to pressure targets to drop their insurance claims.58 

 

The industrial law jurisdictions 

Where workplace bullying and harassment contributes to the termination of employment or is 

otherwise capable of being characterised as unlawful, bullying claims may be framed as an 

industrial/employment disputes and addressed through statutory provisions. For example, 

Australian employment and industrial legislation (federal or state-based) may allow employees 

who have been demoted or unfairly (or constructively) dismissed, unlawfully terminated, or 

dismissed in breach of a general protection to make application for remedy to various tribunals 

such as the Australian FWC, the NSW Industrial Relations Commission (the NSWIRC) or the 

                                                           
53 Ibid, 1509; Tina Løkke Vie, Lars Glasø and Ståle Einarsen, ‘Health Outcomes and Self-Labelling as a Victim of Workplace 

Bullying’ (2011) 70 Journal of Psychosomatic Research 37, 41. 
54 See for example, Mikulic v Ecolab Pty Ltd [2017] FCCA 146 at [37]. 
55 Garling & Co Lawyers, ‘Bullying in Worker’s Compensation Claims’ on Garling & Co, Blog (13 September 2016) 

<https://www.garlingandco.com.au/blog/bullying-in-workers-compensation-claims>. 
56 Ibid.  
57 Ibid. 
58 Pat McGrath, ‘Call for regulation of insurance investigators after claims of bullying, spying and intimidation’ ABC (online) 

18 March 2016 <http://www.abc.net.au/news/2016-03-17/insurance-investigators-accused-of-bullying-and-

intimidation/7255262>. 

https://www.garlingandco.com.au/blog/bullying-in-workers-compensation-claims
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Queensland Industrial Relations Commission (QIRC). Sometimes too, there may be an 

incidental industrial pathway remedy such as that seen in Media, Entertainment and Arts 

Alliance v Australian Broadcasting Corporation,59 a case about the proper operation of an 

enterprise agreement (in so far as it related to the transfer of an employee). Associated with that 

case, the then Australian Industrial Relations Commission decided to refer an allegation of 

workplace bullying for an (external) expert investigation and report pursuant to section 111(n) 

of the Workplace Relations Act 1996 (Cth).60 

 

While the federal Fair Work Act 2009 (Cth) (the FW Act) covers most Australian workers, it 

specifically excludes certain employees (for example, non-national systems employees such as 

those employed by the NSW and Western Australian state governments, and some entities such 

as local government councils) from making certain applications under the FW Act.61 Excluded 

employees though would typically have access unfair dismissal under State-based legislation.62  

 

The scope for making such claims, and the overall number of individual claims (as opposed to 

collective claims) has increased significantly since the 1990s, both in Australia and a number 

of other Western countries.63 It is important to note though that relatively few employees pursue 

statutory remedies against their employer and also that some workplace conflict (which may 

encompass allegations of bullying) does not fall within the categories covered by legislation.64 

While there may be no available ‘legal’ remedy, such workers may still lodge a grievance with 

their employer. Clearly, in such cases, grievances and other workplace disputes engendered by 

                                                           
59 Media, Entertainment and Arts Alliance v Australian Broadcasting Corporation [2006] AIRC 143; (9 March 2006). 
60 This decision was subject to an appeal that Commissioner Smith had exceeded his jurisdiction: Australian Broadcasting 

Corporation (C2005/2973) s.170LW application for settlement of dispute Media, Entertainment and Arts Alliance and 

Australian Broadcasting Corporation (C2005/1811), PR961251, 11 August 2005. The Full Bench determined at [85] – [87] 

that ‘In any event, in our view, Smith C’s decision in relation to investigation of Ms Barakat’s allegations of bullying by Mr 

Bass is reasonably incidental to resolution of the dispute over the ABC’s ability to transfer her’, though it noted any such 

investigation should be confined and not be a wider investigation and report on bullying within News and Current Affairs in 

Victoria (which would be a legal error).   
61 For example, unfair dismissal or general protections applications. There is a safety net though for employees who are not 

‘national systems employees’ through additional provisions in the FW Act relating to unlawful termination: section 723 of the 

Fair Work Act 2009 (Cth). 
62 For example, the Industrial Relations Act 1996 (NSW). 
63 Jonathan Marc Hamberger, Workplace Dispute Resolution Procedures in Australia (PhD Thesis, Macquarie University, 

2015) 8. 
64 Ibid. 
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‘peer-to-peer’ conflict (including many bullying and harassment claims) will not be captured 

by any court or tribunal statistics. 65 

 

The FW Act also allows workers to make an application for remedy where they have suffered 

‘adverse action’ at the hands of their employer because they exercised or proposed to exercise 

a ‘workplace right.’66 The concept of a workplace right is broad enough to encompass a worker’s 

right to make a complaint or inquiry to their employer in relation to their employment.67 Such a 

right would encompass the right to complain about workplace bullying and harassment.68 In 

theory therefore, the general protections provisions in the FW Act offer protection from 

retaliation or retribution for having made such a complaint.  

 

Victims of workplace bullying also may be able to argue that the employer has breached a term 

or condition of their workplace agreement or of the award, which covers their employment.69 

Under the federal system of modern awards, provision is normally made for ‘consultation’ with 

employees where an organisational changes process is planned and may result in the loss of 

employee employment or opportunity.70 If the requisite award consultative processes are not 

followed by the employer, the affected employee (or their union) may use the dispute 

notification clause of the award to ‘notify a dispute’ which typically goes to the FWC for 

resolution if it cannot be managed ‘in-house’.71 

 

                                                           
65 Ibid, 8-9. 
66 Section 340 of the section 723 of the Fair Work Act 2009 (Cth). 
67 Section 341(1) (c) (ii) of the Fair Work Act 2009 (Cth). This was one of the approaches taken in Mikulic v Ecolab Pty Ltd 

[2017] FCCA 146, see paragraph 11. 
68 For example, worker have certain workplace rights and obligations in respect of work health and safety legislation, including 

to take reasonable care to ensure their own health and safety at work (for example, section 28 of the Work Health and Safety 

Act 2011 (Cth)). 
69 Every enterprise agreement is unique and a given agreement may make specific provision for the prevention of workplace 

bullying and harassment, work-life balance, performance management, and grievance resolution. If the manner of bullying that 

the employee is subjected to, can be argued to be in breach of the agreement, the target can take action for breach of the 

agreement. Breach of an agreement is part of the industrial law regime in that breaches are typically actioned under the FW 

Act 
70 See for example clause 8 of the Legal Services Award 2010 accessed on 1 September 2013 at 

<http://www.fwc.gov.au/documents/modern_awards/award/ma000116/default.htm > and clause 8 of the Educational Services 

(Post-Secondary Education) Award 2010 at 

<http://www.fwc.gov.au/documents/modern_awards/award/ma000075/default.htm>  
71 See for example clause 10 of the Professional Employees Award 2010 accessed on 1 September 2013 at 

<://www.fwc.gov.au/documents/modern_awards/award/ma000065/default.htm>. 

http://www.fwc.gov.au/documents/modern_awards/award/ma000116/default.htm
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The criminal law jurisdictions 

Where bullying has crossed the line into criminal behaviour such as assault, 72 stalking, or 

criminal defamation, the victim may notify police and take the criminal law path. If the matter 

is prosecuted, for a summary offence the Magistrates Court of the respective jurisdiction will 

be the venue to hear the matter, whereas indictable offences will generally be heard in the 

District/County Court or Supreme Court after a Committal Hearing. A bully may be found 

guilty of an offence and punished in a way considered appropriate by the Court with respect to 

that jurisdiction’s sentencing procedures.73 Possible punishments include fines, intervention 

orders, incarceration, and possibly costs orders.74 

 

While physical violence at work can fall under the ambit of criminal legislation, implementation 

of criminal law in the workplace is exceptional.75 As Easteal and Hampton pointed out in 2011, 

the criminal law is rarely relied upon to remedy assaults in the context of workplace bullying.76 

However, in response to a tragic suicide in 2006 of a young worker caused by workplace 

bullying, the Victorian government amended the Crimes Act 1958 (Vic) from June 2011 by 

extending stalking provisions to include behaviour that involves serious bullying (the so-called 

‘Brodie’s Law’). 77 In Victoria, the offence of stalking (and therefore conduct that amounts to 

serious bullying) now carries a maximum penalty of 10 years imprisonment.78 The amended 

Act provides that stalking includes causing physical or mental harm to the victim, including 

self-harm, with ‘mental harm’ including psychological harm, and suicidal thoughts.79 Brodie’s 

Law applies to all forms of serious bullying, including physical bullying, psychological 

                                                           
72 See for example, The Criminal Code 1899 (QLD), s 245(1) defines assault as: A person who strikes, touches, or moves, or 

otherwise applies force of any kind to, the person of another, either directly or indirectly, without the other person's consent, 

or with the other person's consent if the consent is obtained by fraud, or who by any bodily act or gesture attempts or threatens 

to apply force of any kind to the person of another without the other person's consent, under such circumstances that the person 

making the attempt or threat has actually or apparently a present ability to effect the person's purpose, is said to assault that 

other person, and the act is called an assault.  
73 See for example, Crimes (Sentencing) Procedures Act 1999 (NSW); Criminal Law (Sentencing Act) 1988 (SA). 
74 For example, section 21A of the Crimes Act 1958 (Vic) deals with  the offence of ‘stalking’ which canvases contact by post, 

telephone, fax, test message, email, etc., publishing material on the internet or by email, etc., causing unauthorised computer 

functions, tracking a person’s use of the internet or other electronic communications, entering or loitering at the victim’s place 

or work or residence, interfering with property, making threats, being abusive and keeping the victim under surveillance, etc.,  

is punishable by up to 10 years imprisonment.  In addition, the Personal Safety Intervention Orders Act 2010 (Vic) allows the 

court to make a personal safety intervention order in respect of stalking, and the Occupational Health and Safety Act 2004 

(Vic) at s21 provides that failure to provide a safe working environment is an indictable offence punishable by fines of between 

1800 and 9000 penalty units. In the R v Map Foundation (Magistrates Court of Victoria, Lauritesen M, 8 February 2010) 

convictions and fines of $110,000 on each charge and costs of $3,000 were awarded. 
75 Katherine Lippel, ‘Addressing Occupational Violence: An overview of conceptual and policy considerations viewed through 

a gender lens’ (Working Paper No. 5, International Labour Office, 2016) 122. 
76 Easteal and Hampton, above n 32, 70. In their sample of 21 judgments there were no criminal cases.  
77 See Explanatory Memorandum, Crimes Amendment (Bullying) Bill (2011).  
78 The Crimes Amendment (Bullying) Bill (2011) (VIC), s 21A, and the Crimes Act 1958 (VIC) at s 21A. 
79Crimes Act 158 (VIC) s21A (2) (i) and (8). 
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bullying, verbal bullying and cyber bullying.80 Section 35 of the Crimes Act 1900 (ACT) also 

makes stalking an offence, and describes a number of actions which may amount to workplace 

bullying if these actions are in some way connected to employment and the workplace. 

 

Administrative law jurisdictions 

In employment matters, the administrative law approach is largely restricted to government 

employees; however, it may be accessible to the broader workforce under worker’s 

compensation claims.81 This pathway allows (some) targets of workplace bullying to seek a 

merits and/or judicial review of certain decisions which have adversely affected their 

employment.82 For example, if the offending action or decision (for example, a decision to 

decline liability for a workplace injury because of workplace bullying) meets the relevant 

criteria (which is usually determined by reference to the relevant review statute or the common 

law), the ‘aggrieved’ person (the target) may seek an internal review of the decision, a 

‘statement of reasons’ for the decision,  and, if necessary, a further review of that decision, 

typically in a tribunal, and ultimately, in  a Supreme Court of a State or Territory, or in the 

Federal Court of Australia.83 The type of review sought – for example, merits review or judicial 

review, will determine the type of remedy that may be available and the relevant forum for 

review. The administrative law pathway also intersects with worker’s compensation and other 

industrial laws. In addition, it overlaps with the common law path in that targets may generally 

seek judicial review of action under either the common law or the relevant statute, for example, 

the Administrative Decisions (Judicial Review) Act 1977 (Cth). In 2011, Ragusa and Groves 

identified a tendency for worker’s compensation claim arbitrators to reject claims of workplace 

bullying (although often making a favourable determination for the individual).84 Medico-legal 

experts and arbitrators commonly dispute a formal ‘diagnosis’ of workplace bullying with the 

                                                           
80 Justice Victoria website accessed on 1 September 2013 at 

<thttp://www.justice.vic.gov.au/home/safer+communities/crime+prevention/bullying+-+brodies+law>. 
81 For example, a number of private sector companies have access to Comcare, the Commonwealth’s worker’s compensation 

scheme: Australian Government Safety, Rehabilitation and Compensation Commission, Licensees, 

<https://www.srcc.gov.au/information_for_self-insurers/licensees>. 
82 ‘Merits review’ is a process by which a person/body other than the primary decision maker, reconsiders the facts, law and 

policy aspects of the original decision to determine the ‘correct or preferable decision’. After a merits review, a new decision 

can be made by a different decision-maker, unlike in judicial review, where only the legality of the decision-making process is 

considered by a judicial officer: Administrative Review Council, Federal Judicial Review in Australia (Commonwealth of 

Australia 2012). 
83 See for example the Administrative Decisions (Judicial Review) Act 1977 (Cth) at s5, and the Administrative Decisions 

(Judicial Review) Act (ACT) at s5. 
84 Ragusa and Groves, above n 51, 1526. 
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greatest disparity being between employees on the one hand and employers and insurance 

companies’ medical experts on the other. 85 

 

Human rights jurisdictions 

In Australia, only two jurisdictions, Victoria86 and the ACT, have specific human rights 

legislation. In the ACT, the Human Rights Act 2004 (ACT) provides that human rights include 

the right to protection from torture and cruel, inhuman or degrading treatment (s10), the right 

to privacy and reputation (s12), the right to freedom of assembly, association and expression 

(sections 15-16), the right to freedom from forced work (s26)87 and the right to education (s 

27A). Although these rights (which largely mirror those under the Victorian Charter) have 

potential application to workplace bullying cases, it does not appear that any claims have yet 

been determined with reference to these rights in either jurisdiction. 

  

 Workplace privacy law pathways 

A number of Australian jurisdictions have workplace surveillance and privacy laws which, in 

theory, provide significant protections to workers,88 with stiff penalties for employers who 

breach the protections. These laws may be used to challenge some possible manifestations of 

workplace bullying, for example, the blocking and intrusive surveillance of a worker’s emails 

and other activities at work. However, access to these protections is generally reliant on 

prosecution by a regulator such as WorkSafe ACT, and it does not appear that there have been 

any prosecutions under this legislation to date.89 

 

The consumer protection/trade practices  

Australian State, Territory and Commonwealth fair trading and consumer protection law may 

allow targets of workplace bullying to frame bullying as unconscionable or misleading and 

                                                           
85 Ibid. 
86 Charter of Human Rights and Responsibilities Act 2006 (VIC). 
87 Possibly the most extreme form of workplace bullying. 
88 For example, the Workplace Surveillance Act 2005 (NSW) and the Workplace Privacy Act 2011 (ACT). 
89 For example, sections 20, 22, 35, 37, 39,41, 42, and 44 of the Workplace Privacy Act 2011 (ACT) are all offence sections 

but a search on 24 February 2018 using the ‘note up’ case law search function on AustLII did not indicate that any matters had 

been prosecuted. 
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deceptive conduct in breach of the (employment.90 This was one of the approaches taken in 

Fraser-Kirk v David Jones Limited.91 In that (sexual) harassment case, the applicant applied to 

the Federal Court of Australia relying on federal (and state) trade practices legislation, the 

federal sex discrimination act, as well as on common law claims in negligence and for breach 

of contract.92 The applicant claimed that the employer had breached trade practices law by 

making ‘misleading or deceptive’ representations about its workplace culture and employment 

conditions during her job interview,93 raising the possibility that policy statements which do not 

reflect the reality of the workplace could generate deceptive or misleading conduct claim under 

trade practices law.94 Ms Fraser-Kirk ultimately accepted a settlement of $850,000 made up of 

a contribution from both the company and the alleged perpetrator.95 

 

Quasi-legal approaches 

There is also, an additional quasi or informal legal pathway: the bullying complaint may be 

resolved by the target’s lawyers before any claim or complaint is even lodged.96 This commonly 

involves an exchange of letters outlining the facts and circumstances of the target’s case and 

suggesting a range of possible causes of action for the target. The purpose of such 

communication is generally to inform the other party of the dispute and to ask directly for what 

the client wants, or to suggest a meeting or mediation with the aim of achieving complaint 

resolution or settlement before any complaint is even lodged or proceedings started. While 

formal (alternative) dispute resolution strategies after a court or tribunal application are 

discussed in Chapter Twelve, many potential legal disputes (including those involving bullying 

and harassment) are resolved through what could be characterised as ‘informal’ communication 

between the parties.97 This might include informal workplace conversations, negotiations with 

                                                           
90 See for example, Nikolich v Goldman Sachs J B Were Services Pty Ltd [2006] FCA 784 where the applicant claimed that the 

respondent had engaged in misleading and deceptive conduct prior to the alteration of the terms and conditions of his 

employment, in breach of sections 52 and 53B of the Trade Practices Act 1974 (Cth) or section 42 of the Fair Trading Act 

1987 (NSW). 
91 [2010] FCA 160. See for example Patricia Easteal, Skye Saunders, Keziah Judd, and Bruce Arnold, ‘Sexual Harassment on 

trial: The DJ’s Case’ (2011) 36(4) The Alternative Law Journal 230, 232. 
92 ‘Sexual Harassment Costs and consequences: The David Jones Case – A summary of issues for employers’ (2011) Equal 

Time.  
93 Ibid, 4. 
94 Ibid. 
95 Ibid 5. 
96 These observations are based on my experience as a legal practitioner in employment and workplace relations, specialising 

in workplace bullying, harassment and discrimination. 
97 Pon Staff ‘Employee Grievances: Are Most Legal Disputes Resolved in Litigation or Arbitration?’ Harvard Law School 

Program on Negotiation’, Harvard Law School Program on Negotiation on-line (18 December 2018), 

<https://www.pon.harvard.edu/daily/dispute-resolution/employee-grievances-and-

litigation/?utm_source=WhatCountsEmail&utm_medium=daily&utm_date=2018-12-18-13-30-00&mqsc=E4014593>. 

https://www.pon.harvard.edu/daily/dispute-resolution/employee-grievances-and-litigation/?utm_source=WhatCountsEmail&utm_medium=daily&utm_date=2018-12-18-13-30-00&mqsc=E4014593
https://www.pon.harvard.edu/daily/dispute-resolution/employee-grievances-and-litigation/?utm_source=WhatCountsEmail&utm_medium=daily&utm_date=2018-12-18-13-30-00&mqsc=E4014593
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a supervisor, speaking with the offender or co-worker,98 or engaging lawyers as mouthpieces to 

write letters of demand.99 The use of such informal resolution strategies could be one of the 

reasons why Easteal and Hampton found a paucity of court cases in their AustLII-based study.100 

This is despite a high prevalence of the behaviour: a survey of the Victorian public sector found 

21 per cent of respondents had experienced bullying themselves and 34 per cent had at least 

witnessed bullying directed at someone else.101 

 

Medical meanders 

It is important to acknowledge the role of health practitioners in remedying workplace bullying. 

Not only may doctors, psychologists and other health workers play a pivotal role in pathway 

selection (for example suggesting a worker’s compensation claim, discouraging that approach, 

or recommending that a target obtain legal advice), they may also be a key source of supporting 

(or contradictory) evidence in relation to legal causes of action (for example, a claim for 

psychiatric injury).  In addition, the support of bully targets by health practitioners is an 

important step in the journey of workers who experience workplace abuse, including bullying 

and sexual harassment. As observed by prominent Australian employment lawyer Josh 

Bornstein in 2018 in response to a question from ABC presenter Virginia Trioli,102 about a 

target’s journey in response to (sexual) harassment [emphasis added]: 

By the time a woman comes to see me about me a sexual harassment case, the first 

thing I’m always prepared for is that her health will be severely compromised and 

in fact this is an issue for people who have traumatic experiences at work and there 

are a hell of a lot of them. We spend more time at work than we do at home and so 

the whole gamut of human experience and drama occurs at work, but a woman who 

has suffered sexual harassment who’s got to the point of booking to see me will be 

very, very distressed and traumatised. It’s only a matter of degree so I spend ten 

minutes giving medical advice even though I’m a lawyer, and making sure that if 

they haven’t already got a GP and a least a referral to a psychologist [they get 
                                                           
98 See for example, Patricia A. Gwartney-Gibbs Denise H. Lach, ‘Gender and Workplace Dispute Resolution: A Conceptual 

and Theoretical Model’ (1994) 28(2) Law & Society Review, 265, 267-268; Elizabeth A. Hoffmann, ‘Legal Consciousness and 

Dispute Resolution: Different Disputing Behavior at Two Similar Taxicab Companies’ (2003) Law & Social Inquiry 691, 692. 
99A letter of demand is a formal demand for action by a third party which most commonly seeks payment of a debt, but may 

also implore the other party do or not do a certain thing (for example, perform contractual obligations or stop infringing 

copyright). Letters of demand give the other party a chance to prevent the matter escalating further and also conveys the 

seriousness with which the matter is being treated (that is, that the next step is litigation). And while a letter of demand is not 

required prior to commencing proceedings, courts and tribunals require that ‘reasonable steps’ be taken to resolve a dispute 

prior to proceeding to litigation. Also, if proceedings are commenced without a letter of demand having first been sent, the 

wronged party may not be able to recover their litigation costs from the other party: Turnbull Hill Lawyers, Blog, Letter of 

Demand, 4 October 2017, < https://www.turnbullhill.com.au/articles/letter-of-demand/>. 
100 Australasian Legal Information Institute <http://www.austlii.edu.au>. See Easteal and Hampton, n 32 above. 
101 Victorian State Service Authority, Trends in Bullying in the Victorian Public Sector: People Matter Survey 2004–2010 

(2011), 2. 
102 Q&A Special: #MeToo (ABC Television, 2018) 30:23:00. 

https://www.turnbullhill.com.au/articles/letter-of-demand/
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one]. The other thing about the journey is, the journey can be over in three months 

and usually no one knows about it. It’s on under the radar. If I have someone coming 

to see me about sexual harassment in a law firm and I press send on a letter of 

demand, for example in the legal industry, I can then set the clock and I will be like 

lightning. And cases like that are over reasonably quickly and with confidentiality. 

So, in one sense that’s a good thing for women and women in that situation often 

want confidentiality, so it’s very complex. My first duty is to advance what they 

want. On the other hand, this is going on all the time and no one knows about it and 

this doesn’t assist the broader policy issues.103 

 

As Allison and Bastiampillai noted in 2016, clinical psychiatry is an important resource for the 

victims of bullying.104 Where bullying is ongoing, clinical responses are informed by power 

dynamics and the strategic options for targets and involves supporting those who are navigating 

‘the competing and conflicting interests of upper level management, human resources 

personnel, managers and workers’105 During this journey, targets need to mobilise their social 

networks (even a single confidante can be vital) and seek advice from professional groups and 

industrial consultants.106 

 

MAPPING THE PATH  

In consultation with their client, lawyers will decide which particular path (cause of action and 

remedy) is appropriate for the particular client in light of the specific facts of their case. It is 

important that they do so competently, as failure to point out possible legal remedies for 

bullying may leave lawyers open to being sued in their own right.107 The journey must be 

mapped out so as to maximise the chances of a positive outcome for the client.108 This may not 

be an easy exercise as the target of workplace bullying often presents during legal conference 

as highly emotional, tearful and distressed - indeed, frequently in a state of total disbelief about 

                                                           
103 Ibid, 30:38:00. 
104 Stephen Allison and Tarun Bastiampillai, ‘Workplace bullying in Australia: Recruiting ethical leaders is an important public 

health measure’ (2016) 50(11) Australian & New Zealand Journal of Psychiatry 1104, 1104. 
105 Ibid, 1104. 
106 Ibid. 
107 For example, in Dickson v Creevy [2001] QSC 340, a workplace bullying and harassment case in which an employee 

labourer developed a disabling psychiatric condition as a consequence of being bullied, the plaintiffs sued their former solicitor 

alleging a lost opportunity to successfully sue the first plaintiff’s employer, the Noosa Council, for breach of the duty it owed 

him as his employer.    
108 See for example, Leanne Mezrani, Harmer appeal thrown out Lawyers Weekly (online), 25 June 2013 

<http://www.lawyersweekly.com.au/news/harmer-appeal-thrown-out>. 
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what has happened; the workplace bullying may have made the target anxious, fearful and 

suicidal, becoming their ‘focus in life’.109  

 

Lawyers’ role as ‘counsellor’ 

The legal practitioner may be the first individual in whom the victim has confided and therefore 

disclosure can be traumatic: it is important for the person to feel believed as negative reactions 

from professionals at this time can silence the victim and cause further harm.110  As people who 

have experienced bullying may suffer from a range of psychological disorders such as anxiety, 

depression, adjustment disorder and post-traumatic stress disorder, as a consequence of being 

victimised,111 the legal practitioner needs to be cognisant of this, and yet still maintain 

objectivity and professionalism - to be the legal counsellor, and not the counsellor of the psyche 

- although it is often difficult to sustain this divide.112 In 1996 though, Freeman observed from 

his own legal practice experience that interviewing, negotiating, counselling, and understanding 

clients was a large part of every profession, including law.113 Even where lawyers never intend 

to interview a witness or ‘advise a client beyond the most technical rules of law (and that 

definition just about rules out any legal practice)’ they will still need to relate to clients and 

potential clients and in order for those relationships to be as effective and as fulfilling as 

possible, practitioners need some knowledge of areas such as sociology and psychology.114 

 

Lawyers’ role in setting client expectations 

Where clients are unable to give a cogent description of what has happened, express what they 

want to achieve, or relay instructions to the practitioner, this can be problematic.115 Additionally, 

                                                           
109 Dickson v Creevy [2001] QSC 340, [24] - [25]. See also Rodney Worth and Joanne Squelch,’ Stop the Bullying: The Anti-

Bullying Provisions in the Fair Work Act and Restoring the Employment Relationship’ (2015) 38(3) UNSW Law Journal 1015, 

1038 where the authors cite Sheppard and Bush (2012) who note that ‘[t]he case may also be impacting, or starting to impact, 

on their emotional and/or physical health’. 
110 See for example, Courtney E. Ahrens, ‘Being Silenced: The Impact of Negative Social Reactions on the Disclosure of Rape’ 

(2006) 38 American Journal of Community Psychology 263–274, 263,264, which looks particularly at disclosure of their 

trauma by rape victims, though an important dimension of bullying victims being heard is being believed: Sian E. Lewis and 

Jim Orford, ‘Women’s Experiences of Workplace Bullying: Changes in Social Relationships’ 2005 (15) Journal of Community 

& Applied Social Psychology 29-47, 36. 
111 Victorian State Service Authority, above n 22, 12. 
112 These observations are based in part on guidance received from my supervising legal partner. As a junior lawyer, this divide 

was often one which was difficult to observe. 
113 Harrop A. Freeman, ‘The Role of Lawyers as Counselors’ (1996) 7(2) William & Mary Law Review 203, 205. 
114 Ibid. 
115 Abigail Gray, Suzie Forrell, and S Clarke, Justice Issues Paper 10: Cognitive impairment, legal needs and access to justice, 

(Law and Justice Foundation of NSW, 2009) 5, 6. 
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clients may have unrealistic expectations about things like the quantum of financial remedy, 

the degree of ‘public interest’ in their case, the possibility of returning to work (after 

termination), and the cost of achieving any remedy, financial or otherwise. 116When someone 

has suffered a life-changing event such as an illness or the loss of a career because of workplace 

bullying, they want the perpetrator to ‘pay’ for their crimes; however, a lawyer needs to curb 

unrealistic expectations as these can cause conflict in the client-lawyer relationship, 

disappointment in outcomes, a reluctance to pay fees, and in the worst case, malpractice suits.117 

Despite terrible losses and ongoing insults, the legal system may not provide adequate solution 

or redress: 

 

Just because you’re sympathetic, does not mean there’s a remedy. Law is a business – I can get 

you money but I cannot get God to ‘smote someone down’ – sometimes the best advice a 

practitioner can give a prospective client is that their case should not be brought, that ‘the courts 

will not vindicate their position or restore their status’.118 

 

Lawyers’ advisory role 

A legal practitioner’s advisory role includes providing information to the target (their client) 

about the possible pathways and destinations (that is, possible remedies and (adverse) 

outcomes), prospects of success, and the estimated cost of achieving an acceptable outcome.119 

In Australia, few lawyers would recommend the criminal path to targets,120 perhaps in part 

because decisions by police to investigate or prosecute an offence are completely outside the 

scope, control or authority of the practitioner. In cases of criminal defamation, the practitioner 

would need to convince the Director of Public Prosecutions (the DPP) to prosecute.  Similarly, 

lawyers are unlikely to recommend travelling along the work health and safety (WHS) 

                                                           
116 Randall Kisser, How Leading Lawyers Think: Expert Insights into Judgment and Advocacy (Springer Science & Business, 

2011) 152. 
117 Ibid. 
118 Ibid. 
119 Ibid; bearing in mind Abraham Lincoln’s advisory words to lawyers, ‘Discourage litigation. Persuade [for] compromise 

whenever you can. Point out to [to potential litigants] how the nominal winner is often a real loser - in fees, expenses, and 

waste of time….’ 
120 Employment and workplace relations lawyer Josh Bornstein says many legal practitioners consider that using the criminal 

law to address workplace bullying is controversial, symbolic, and useless in about 95% of cases. See ‘Legal Punchline, Bullying 

Laws Failing’ (October–November 2012) 

<http://www.mauriceblackburn.com.au/media/1410587/legal_punchline_bullying_laws_failing_executive_pa_magazine_oct

_nov_2012_pp44_45.pdf>. In the author’s legal practice experience, it is not common for lawyers to rely on the criminal law 

in workplace bullying matters. 
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legislation path in any but the most serious cases of workplace bullying, such as those resulting 

in the death of the target.121 This is despite, as mentioned earlier, the considerable reconstruction 

and repair of Australian WHS law in from early 2012, strengthening the work health and safety 

responsibilities of PCBUs, officers, workers, visitors, designers, manufacturers, importers and 

producers.122Decisions to investigate and prosecute are completely in the hands of the regulators 

(such as WorkCover NSW or WorkSafe ACT). Given that regulators are (understandably) 

focused on injuries at the worst end of the spectrum - workplace deaths - complaints of 

workplace bullying are unlikely to be investigated by the safe work regulators as a matter of 

routine practice.  

  

Note, too, that unless a target is particularly interested in pursuing an anti-bullying application 

to the FWC, many lawyers are unlikely to recommend this path (at least using lawyers to do 

so) because the cost of legally managing the process is likely to be prohibitive for most clients 

with little chance of the client recovering any of those costs;123 since, as mentioned above, it is, 

at least theoretically a jurisdiction in which financial compensation is unavailable.124 That said, 

it is a process that is designed to be accessible to non-lawyers.  

 

Prudent practitioners and the targets need to consider a number of issues before determining 

which of the legal paths is most appropriate. These factors include where the alleged bullying 

occurred (that is, which jurisdiction), what type of employee the victim is (such as a public 

servant or other worker covered by a ‘capped’ scheme),125 the outcome wanted by the client and 

several other ‘mapping’ questions and considerations outlined next.    

 

                                                           
121 In most cases, this is because prosecutions under WHS legislation are generally in the hands of regulators such as WorkSafe 

ACT, SafeWork NSW, or Workplace Health and Safety Queensland. ‘We can (and do) carry out legal prosecutions through 

the courts against individuals, employers or businesses who have broken WHS laws or workers compensation legislation. 

Prosecutions through the courts are however a last resort for us, and only carried out in the most serious cases’: SafeWork 

NSW at <http://www.safework.nsw.gov.au/law-and-policy/enforcement/prosecutions>. 
122 For example, the Work Health and Safety Act 2011 (ACT) section 19 (primary duty of care), section 27 (duties of officers), 

section 28 (duties of workers), and section 29 (duties of other persons at the workplace). 
123 People who incur legal costs in matters before the FWC generally pay their own costs (FW Act s 611(1)) although the FWC 

does have the discretion to order one party to pay the other party’s legal costs (s 611(2)). In practice, such an order is rare. 
124 See section 789FF (1) of the FW Act. 
125 For example, if a target is a worker covered by Comcare, the Commonwealth workers’ compensation scheme, and they 

suffer a degree of permanent impairment by way of psychological injury, they are entitled to apply for a one-off ‘capped’ lump 

sum payment for non-economic loss (see section 24 of the Safety, Rehabilitation and Compensation Act 1988 (Cth)). 

http://www.safework.nsw.gov.au/law-and-policy/enforcement/prosecutions
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Lawyers’ perceptions about the strength of the Case  

In choosing the best legal or other strategy to address workplace bullying, lawyers may be 

guided by a number of factors, including their assessment of their client’s risk tolerance, ability 

to testify, credibility, demeanour, and the extent of substantiating evidence.126 Relevant to this 

last variable, in the 2011 Easteal-Hampton study, almost every complainant in the case sample 

had corroborative evidence and about two-thirds (for whom information was available) offered 

expert witness testimony or reports.127 While expert witnesses do not appear to positively affect 

outcome,128 their evidence does serve to document the nature and degree of injury.129  Ragusa 

and Groves in their analysis of worker’s compensation (bullying) cases in NSW found that in 

35 per cent (n = 42) of cases, an employee-applied label of bullying failed to be supported by 

any ‘expert’, legal or medical.130Interestingly, employee perspectives about what constituted 

bullying were consistent and differed from all medico-legal experts, including the impartial 

arbitrators.131 

 

Lawyers’ and others’ perceptions about credibility 

Perceptions about the credibility of the client are also significant because a client who convinces 

the practitioner may, from the perspective of the practitioner, be more likely to convince others 

(such as a conciliator, mediator, judge - or the practitioners acting for the other party) of the 

truth of their account.132 While in personal injury or worker’s compensation cases, medical 

                                                           
126 Kisser, above n 110, 155-158. 
127 Easteal and Hampton, above n 32. 
128 Ibid at 78. 55 per cent of matters using expert witnesses were upheld; only marginally more than the 50 per cent of matters 

upheld where there were no experts. 
129 See for example Ragusa and Groves, above n 51, 1517 where a claimant’s version of the major events contributing to her 

psychological condition were supported by the medical evidence which generally supported her claim that her injury was 

caused by the nature and conditions of her employment. 
130 Ragusa and Groves, above n 51, 1515. 
131 Ibid. 
132 That the credibility of applicants (and their application) is considered relevant is evidenced by case law in the anti-bullying 

jurisdiction. In Application by V.C [2014] FWC 3940 Commissioner Roe at [47]-[48] notes [emphasis added] ‘….I am satisfied 

that the Applicant was concerned about the nature and intensity of supervision. However, I do not consider the Applicant’s 

responses to this point lack credibility ……. when the non-attendance of the Applicant at tracker meetings and her general state 

of anxiety are taken into account her responses on this matter do not lack credibility…’ In Application by Purcell [2016] FWC 

2308 Deputy President Gostencnik pointed out {emphasis added] that applicants seeking an anti-bullying order must 

‘reasonably believe that he or she has been bullied at work’ and that in order to be reasonably entertained such a ‘a hypothesis 

must be rationally based and possess some degree of acceptability or credibility and must not be irrational, absurd or ridiculous’ 

[at 79]. In Carol Anne Gray v Great Lakes Aged and Invalid Care Association Limited T/A Glaica House Hostel; Christine 

Desmond; Josephine Bain [2017] FWC 7048, Commissioner Saunders opined [emphasis added] at [25] ‘Before I examine each 

of the 22 allegations of bullying in detail, it is appropriate that I address the credibility and reliability of the key witnesses…’. 

In Application by Aly [2015] FWC 4419, Commissioner Bissett preferred the credibility of witness other than the Applicant at 

[26] and [71]. In Application by Y.H [2014] FWC 8905 Commissioner Wilson observed the Applicant’s ‘evidence in this 

respect as lacking credibility’ and as not being ‘generally credible’ at [48] and [67]. In Application by Bowker [2014] FWC 

7326 Deputy President Gostencnik noted at [8] that the respondents had submitted that the Applicant was ‘not a credible witness 
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evidence may be used to identify loss or damage (as well as indirectly support or challenge a 

claimant’s credibility),133 where the target does not wish to make a worker’s compensation or 

personal injury claim, medical evidence can still be used to support the fact that bullying has 

occurred.134 For example, in a ‘general protections’ claim alleging adverse action (by way of 

injury in employment, discrimination, or altering position to prejudice, etc.,), a discrimination 

claim, a breach of contract claim, or a claim under WHS (such as the prohibited discriminatory 

conduct), the medical evidence could also be used to corroborate the client’s story.135 Other 

factors that correlate with a strong claim include client documentation of the adverse behaviour 

and events - that is, how well the client has chronicled their experience of, and journey through 

the workplace bullying and harassment.136 This means that practitioners also need to be 

detectives and probe clients about their narrative, including for 'sins of omission' and 

particularly favourable or unfavourable facts.137 Clients may unwittingly withhold crucial 

information because they do not understand its value.138  

 

The Breach of Duty, or Obligation or Denial of a Right   

In selecting the best path, lawyers must determine whether a duty/obligation has been breached 

or a right denied. Accordingly, one of the pitfalls of both the FWC and Australian Human Rights 

Commission (the AHRC) discrimination paths, for example, is that although a person can suffer 

workplace bullying, that behaviour cannot be characterised as ‘discriminatory’ unless the 

victim is a member of a ‘protected’ group.  Under the common law relating to negligence, an 

employer owes a non-delegable duty of care to all employees to provide a safe workplace;139 

                                                           
and that she had fabricated her evidence. Any findings about Ms Bowker’s credibility will be relevant to a determination of her 

application’. 
133 See Easteal and Hampton, n 32 above, where the judge in the common law case of Naidu v Group 4 Securities Pty Ltd and 

Anor [2015] NSWSC 618 favoured the expert witnesses over the defendant’s medical practitioner because that practitioner’s 

evidence indicated a strong and pervasive scepticism towards the truthfulness of the victim which was inconsistent with the 

need for an unbiased medical report. 
134 Ibid. 
135 In Kassis v Republic of Lebanon [2014] FCCA 155 (14 February 2014) for example, the applicant claimed breach of contract, 

dismissal in contravention of general protections under the Fair Work Act 2009 (Cth), that her employer took adverse action 

against her in the form of harassment, bullying and intimidation on the basis of her sex and marital status, and breaches of the 

industrial instruments governing her employment. On account of her treatment at the hands of her employer, the applicant 

suffered a psychiatric disorder which prevented her finding alternative employment and fully enjoying life, as was evidenced 

by the affidavit of a psychiatrist [paragraph 82].  
136 These observations are based on my experience as a legal practitioner in employment and workplace relations, specialising 

in workplace bullying, harassment and discrimination.  They are also borne out by the emphasis other practitioners place on 

developing a proper chronology of events. See for example, Greg Krehel, ‘Chronology Best Practices’ (Lexis Nexis, 2006) at 

<https://www.casesoft.com/download/chrons.pdf> and Beacon Attorneys ‘Drafting a Chronology of Events’ (Beacon 

Attorneys, 2008) at <http://raoandpierce.com/resources/client-only/drafting-a-chronology-of-events/>. 
137 Greg Krehel, ‘Chronology Best Practice’, 2, at <https://www.casesoft.com/download/chrons.pdf>. 
138 Beacon Attorneys ‘Drafting a Chronology of Events’ (Beacon Attorneys, 2008) #6 If in doubt, put it in, at 

<http://raoandpierce.com/resources/client-only/drafting-a-chronology-of-events/>. 
139  Hamilton v Nuroof (1956) 96 CLR 18; Paris v Stepney Borough Council [1951] AC 367 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/fwa2009114/
https://www.casesoft.com/download/chrons.pdf
https://www.casesoft.com/download/chrons.pdf
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that is, to the extent which is reasonable,140 an environment free from stressors such as bullying 

or workplace stress.141 In Mount Isa Mines Ltd v Pusey142 the High Court of Australia (the HCA) 

held that an employer's duty of care towards employees was not limited to cases of physical 

injury but also extended to cases of psychiatric injury.143 Whether an employer’s duty has been 

breached depends though on what is ‘reasonably foreseeable’ to cause injury or harm, and that 

will vary from employee to employee: some employees may require more care than others.144 

In Koehler v Cerebos (Australia) Ltd,145 the High Court of Australia (HCA) expressed its views 

about common law psychiatric injury claims arising from stress on account of over-work, 

continuing its emphasis on greater personal responsibility, while disapproving a primary focus 

on the employer's common law duty in tort rather than on contractual or statutory duties.146 

Some of the HCA’s statements may have implications for other types of psychiatric injury 

claims such as bullying.147  

 

And, with the worker’s compensation/personal injury pathway, the employer may argue that 

the injury or illness was caused by ‘reasonable management action carried out in a reasonable 

manner’148 or ‘reasonable administrative action’ that is conducted in a ‘reasonable manner’. In 

Victoria, there is a statutory gateway that allows a worker who is injured in circumstances 

giving rise to a common law action for damages, to also make a claim for worker’s 

compensation - that is, they do not need to elect whether to receive workers compensation or 

damages.149 However, this dual provision is not necessarily reflected in other jurisdictions. 

Commonwealth employees who suffer a permanent impairment, for example, are required to 

                                                           
140 Natalie van der Waarden, Employment Law: An Outline (LexisNexis, 2010) 93. 
141 For example, Midwest Radio Ltd v Arnold (1999) EOC 92-970, New South Wales v Jeffery (2000) Australian Torts Reports 

81-580 (NSW CA), Gillespie v Commonwealth of Australia (1993) Australian Torts Reports 81-21 referred to in Desmond A. 

Butler, ‘Psychiatric injury in the workplace: Directions for cases involving stress or bullying’ (2006) 14(2) Torts Law Journal, 

124, 124. 
142 (1971) 125 CLR 383; [1971] ALR 253. 
143 Butler, above n 27, 124. 
144 Paris v Stepney Borough Council [1951] AC 367. 
145 (2005) 214 ALR 355. 
146 Butler, above n 27, 125. 
147 Ibid. 
148 Section 789FD (2) of the FW Act. The Explanatory Memorandum suggests that this term may be given wider meaning than 

similar provisions in worker’s compensation legislation. For example, paragraph 112 provides that ‘Persons conducting a 

business or undertaking have rights and obligations to take appropriate management action and make appropriate management 

decisions. They need to be able to make necessary decisions to respond to poor performance or if necessary, take disciplinary 

action and also effectively direct and control the way work is carried out. For example, it is reasonable for employers to allocate 

work and for managers and supervisors to give fair and constructive feedback on a worker's performance. These actions are 

not considered to be bullying if they are carried out in a reasonable manner that takes into account the circumstances of the 

case and do not leave the individual feeling (for example) victimised or humiliated’: Explanatory Memorandum, Fair Work 

Amendment Bill 2013 (Cth). 
149 Damages may be obtained where the injury is a ‘serious injury’. See generally sections 134AB, 324–328 and 335 of the 

Accident Compensation Act 1985 (VIC). 
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make an irrevocable election to either pursue common law damages for non-economic loss in 

respect of that injury or to apply for an assessment of the degree of that loss by Comcare.150  

Courts are not permitted to award damages for non-economic loss exceeding $110 000 for 

workers covered by the Comcare regime.151 

 

Onus of Proof  

Another factor to be considered is, who bears the onus of proof. If complaining of direct 

discrimination to the AHRC, the applicant (target) must prove that the discriminatory conduct 

occurred.152 Alternatively, in a general protections (discrimination) application to the FWC, the 

respondent bears the onus of proving that the alleged discriminatory conduct did not occur for 

a discriminatory reason.153 The respondent is considered to have taken action for a particular 

reason if the reasons for the action include that reason.154 Statutory worker’s compensation is, 

on the other hand, theoretically a no-fault jurisdiction.155 In practice though, many workplace 

injury claims, particularly those attributable to workplace bullying and harassment (stress, 

PTSD, anxiety, etc.) are declined by the insurer on the grounds of the ‘reasonable 

management/administrative action’ exclusionary provisions,156 with various Australian 

governments having legislated to reduce the number of compensable stress-related claims 

lodged by workers on such grounds.157  

 

                                                           
150 Section 45 of the Safety, Rehabilitation and Compensation Act 1988 (Cth). 
151 Fitzroy Legal Service Inc, The Law Handbook (online) 13 June 2013, 

<http://www.lawhandbook.org.au/handbook/ch18s03s03.php>. 
152 Dominique Allen, ‘Reducing the Burden of Proving Discrimination in Australia’ (2009) 31(4) Sydney Law Review 579, 

580. 
153 Section 361 Fair Work Act 2009 (Cth). See also Anna Chapman, Beth Gaze and Kathleen Love, ‘Adverse Action, 

Discrimination and the Reverse Onus of Proof: Exploring the Developing Jurisprudence’ (Paper presented at 6th Australian 

Labour Law Association (ALLA) Biennial Conference, Canberra, 16-17 November 2012. 
154 Section 360 of the FW Act. 
155 WorkplaceInfo, ‘Workers compensation overview’ WorkplaceInfo online (21 February 2018) 

<http://workplaceinfo.com.au/resources/employment-topics-a-z/workers-compensation-overview>. 
156 This is likely on account of the costly and time-consuming nature of injury, disease or disability claims attributable to 

workplace stress (including bullying) and Australian State and Territory government attempts to reduce those costs, usually by 

legislating to exclude such claims where the condition arises from the exercise of reasonable management, administrative, 

disciplinary or related industrial powers: Robert Guthrie, Marina Ciccarelli and Angela Babic, ‘Work-related stress in Australia: 

The effects of legislative interventions and the cost of treatment’ (2010) 33(2) International Journal of Law and Psychiatry 

101, 104. See also, Tyler Lane, Alex Collie and Behrooz Hassani-Mahmooei, ‘Work-related injury and illness in Australia, 

2004 to 2014’, ISCRR Research Report: 118-0616-R02 (June 2016) at 2, which reports that the incidence of compensable 

work-related injury has declined from 31.0 per 1,000 covered workers in 2009 to 22.3 in 2014, that across Australia, there are 

twice as many estimated self-reported work-related injuries as there are accepted workers’ compensation claims; that is, many 

injuries do not progress into the nations’ workers’ compensation systems. 
157 Robert Guthrie, Marina Ciccarelli and Angela Babic, ‘Work-related stress in Australia: The effects of legislative 

interventions and the cost of treatment’ (2010) 33(2) International Journal of Law and Psychiatry 101, 107. 

http://workplaceinfo.com.au/resources/employment-topics-a-z/workers-compensation-overview
https://www-sciencedirect-com.ezproxy.canberra.edu.au/science/article/pii/S0160252709001332?via%3Dihub#!
https://www-sciencedirect-com.ezproxy.canberra.edu.au/science/article/pii/S0160252709001332?via%3Dihub#!
https://www-sciencedirect-com.ezproxy.canberra.edu.au/science/article/pii/S0160252709001332?via%3Dihub#!
https://www-sciencedirect-com.ezproxy.canberra.edu.au/science/journal/01602527
https://www-sciencedirect-com.ezproxy.canberra.edu.au/science/article/pii/S0160252709001332?via%3Dihub#!
https://www-sciencedirect-com.ezproxy.canberra.edu.au/science/article/pii/S0160252709001332?via%3Dihub#!
https://www-sciencedirect-com.ezproxy.canberra.edu.au/science/article/pii/S0160252709001332?via%3Dihub#!
https://www-sciencedirect-com.ezproxy.canberra.edu.au/science/journal/01602527
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Time and Costs   

Aside from these last variables, two other important factors in determining the most appropriate 

course and cause of action are the costs and the likely duration of any complaint or litigation.158 

Clients who seek legal assistance in negotiating a remedy for workplace bullying are often 

alarmed by the prospect of the costs involved in doing so - even the cost of a first consultation 

(which may be as much as $500-$600 per hour in Australian capital cities) can be prohibitive 

for many people.159 Therefore, it is not unusual for clients to ask if the practitioner will act on a 

‘no win no fee’ basis. While many practitioners may be prepared to help clients on this basis 

along the personal injury or workers compensation pathway, it is certainly less commonplace 

in respect of the other avenues of legal redress for workplace bullying. This may be due perhaps 

to the inadequate compensation available to the client, even in the event that they are successful 

in their claim.   

 

The longer a process takes, the more expensive it will be in terms of legal fees, and the less 

likely it is that these fees will be covered by any compensation or damages recovered. 

Depending on the path, a complainant may be able to manage without legal advice - for 

example; in simple unfair dismissal or discrimination complaints160 but most parties will require 

professional legal assistance in more complex matters.161 However, at the point of conference 

(such as a conciliation conference) they often want or need the benefit of professional advice 

or representation - either because the other party has legal representation, or because they feel 

incapable of properly representing themselves.162  

 

If a client’s employment has been terminated for a reason they allege is unlawful or 

discriminatory, they apply to the FWC where their complaint will usually be conciliated quickly 

                                                           
158 According to the Australian Government Productivity Commission, Productivity Commission Inquiry Report 72, Volume 1 

Access to Justice Arrangements (5 September 2014) 2, there are widespread concerns that Australia’s civil justice system is 

too slow, too expensive and too adversarial. 
159 Some parties have frequent recourse to the courts (in the broad sense) while others do so only rarely. Such discrepancy is 

attributable to differences in size, the state of the law, and resources, all of which create power differentials and impact on 

attempts to access justice: Marc Galanter, ‘Why the Haves Come out Ahead: Speculations on the Limits of Legal Change’ 

(0197) 9 Law & Society Review 95, 97. 
160 See for example, Mark Mourell and Craig Cameron, ‘Neither Simple nor Fair - Restricting Legal Representation before Fair 

Work Australia’, (2009) 22 Australian Journal of Labour Law 51, 51-72.  
161 Productivity Commission Inquiry Report 72, above n 157, 2. 
162 Patricia Easteal and Susan Priest, ‘Employment Discrimination Complaints at the ACT Human Rights Office: Players, 

Process, Legal Principles and Outcome’ (2007) 8(1) Contemporary Issues in Law 62–79. 
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(usually within four weeks).163 If the client’s matter is not settled at the FWC, they still have the 

option of going to the Federal Court of Australia (the FCA) or the Federal Circuit Court of 

Australia (the FCCA) within 14 days of the FWC terminating their complaint and issuing a 

certificate under section 368(3) of the FW Act.164 They may also, with the agreement of the 

other party, within 14 days elect to refer their matter to the FWC for arbitration.165 The 

jurisdiction provided by the FW Act is generally a ‘no costs’ jurisdiction, which means that 

each party must bear their own costs, unless one party can prove that the other instituted 

proceedings vexatiously or without reasonable cause. 166 

 

If, however, rather than applying to the FWC, a client opts to take a discrimination-based 

complaint to the AHRC, then they can do so. Alternatively, the client may make a general 

protections (discrimination)167 application directly to the FCA or the FCCA if they are also 

seeking an injunction. However, there can be no concurrent discrimination application on foot 

with both the AHRC and the FCA or the FCCA.168 When a general protections matter (that does 

not involve dismissal from employment) has been escalated to the FCA or the FCCA, a 

concurrent complaint to AHRC on the same issues cannot continue and a person essentially has 

to elect a jurisdiction (discontinue one or other of the actions). This is to prevent ‘double-

dipping’. The Commonwealth has sought to overcome problems associated with concurrent 

federal and state/territory anti-discrimination laws by prohibiting potential applicants from 

lodging unlawful discrimination complaints under Commonwealth law if they’ve already made 

complaints under state/territory laws for the same matter. 169 

 

The AHRC, after receiving a complaint, will either investigate the matter further, or decline to 

do so.170 If a decision is made to investigate the matter, the President of the Commission must 

then attempt to conciliate the matter.171 The President may decline to investigate a complaint 

because the complainant does not wish the inquiry to continue or because the complaint has 

                                                           
163 Note that if the client has been terminated, any unfair dismissal or general protections (dismissal) must be made within 21 

days, and an unlawful termination application within 60 days (at least in the Federal jurisdiction). 
164 See sections 370 and 778 of the Fair Work Act 2009 (Cth). 
165 See for example section 377 of the Fair Work Act 2009 (Cth). 
166 See for example section 570 of the Fair Work Act 2009 (Cth). 
167 That is, alleging adverse action by way of discrimination under section 351 of the FW Act. 
168 See Fair Work Act 2009 (Cth) s 734 (1) – (2) and s10 (4) and 11(4) of the Sex Discrimination Act 1984 (Cth). 
169 Rees et al above n 40, 82. 
170 Australian Human Rights Commission Act 1986 (Cth) ss 46PF (1) and (5). 
171 Ibid s 46PF (1). 
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been settled or resolved.172Where the President is satisfied that the complaint was lodged more 

than 6 months after the alleged acts, omissions or practices occurred, or that an inquiry is not 

warranted or that the matter has already been properly dealt with, etc. a decision may be made 

to not investigate the complaint.173 The complaint must be terminated in a range of 

circumstances including if the President is satisfied that the complaint is trivial, vexatious, 

misconceived or lacking in substance, or there are not reasonable prospects of the matter being 

settled by conciliation.174 In 2017-2018, the AHRC finalised 2,111 complaints, conducted 1,262 

conciliation processes, and resolved 931 (74 per cent) of complaints – in other words there was 

a successful dispute resolution process for more than 1,862 people/organisations. In the same 

period, less than 3 per cent of finalised unlawful discrimination matters proceeded to court.175 

 

Both official and/or unofficial pre-hearing processes (for example, an AHRC discrimination 

complaint, or FWC unfair dismissal, general protections, unlawful termination or anti-bullying 

applications) tend to facilitate settlement. During the first quarter of 2016-2017, for example, 

14,135 unfair dismissal applications and 4666 general protections (dismissal and non-dismissal) 

applications and 722 orders to stops bullying were lodged with the FWC.176 In the same period, 

the FWC finalised 14,587 unfair dismissals applications with most (93 per cent) were resolved 

informally by agreement of the parties through conciliation or because the applicant withdrew 

the application.177 In 2016–17, 73 per cent of the 3,564 general protections matters involving 

dismissal were finalised. Of those, 58 per cent were resolved at or after a conciliation 

conference.178 A total of 695 anti-bullying applications were finalised in 2016–17 with 171 

applications withdrawn early in the case management process, 125 applications were 

withdrawn before proceedings, 188 applications resolved during proceedings, 151 applications 

withdrawn after a conference or hearing and before a decision, and 60 applications (9 per cent) 

were finalised by a decision,179 with only three applications resulting in final orders.180  

 

                                                           
172 Australian Human Rights Commission Act 1986 (Cth) ss 46PF (5). 
173 Ibid, s 46PH (1). 
174 Ibid, s 46PH (IB). 
175 Australian Human Rights Commission, 2017-2018 Complaint statistics, 2. 
176 The Fair Work Commission Annual Report 2016-2017, 42. This number was consistent with the number of applications in 

previous years, as shown in Table 37 at page 96 of the report. 
177 Ibid, 77. 
178 Ibid, 89. 
179 Ibid, 96. 
180 Ibid, 97. 
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The high settlement rate of applications in 2016-2017 is consistent with the FWC’s 2013-2014 

results where 79-82 per cent - of applications were settled at conciliation in two quarters of that 

year.181  Settlement at conciliation or on the ‘steps of the court’ has several benefits, including 

a reduction on the call for court resources, costs and stress. Targets have some sense of having 

their ‘day in court’ and being able to air some of their grievances. The other party has the 

opportunity to offer apologies or statements of regret to the target in a safe, confidential and 

private forum and also to resolve the matter more cost-effectively than by proceeding to 

hearing.   

 

If conciliation is unsuccessful, or for another reason the President elects to terminate the 

complaint,182 the complainant can apply to the FCA or the FCCA to have the matter resolved.183 

There may be lengthy waits and if the complainant loses, they may be responsible for both their 

own legal costs plus those of the respondent, which can be a disincentive.184  

 

Chances of ‘Success’  

Easteal and Hampton found that complaints were more likely to be upheld through the work 

health and safety (100 per cent) and industrial relations (80 per cent) pathways.185 However, if 

success equates to monetary award, remedies for many Australian workers for any harm by way 

of illness or injury caused by the bullying, are largely governed (and capped) by the worker’s 

compensation regimes in the various jurisdictions.186  In FWC applications, more than 20 per 

cent of settled matters involved payments of less than $2,000, almost 67 per cent of payments 

were less than $6,000, and most payments (84 per cent) were less than $10,000,187 though 32 

unfair dismissal matters settled for between $40,000 and the maximum amount,188 and 51 

                                                           
181Fair Work Commission, Quarterly Reports, 23 April 2014 

<http://www.fwc.gov.au/index.cfm?pagename=aboutquarterlyreports>. 
182 Various grounds for termination are listed under the Australian Human Rights Commission Act 1986 (Cth) s 46PH. 
183 Ibid s 46PO. 
184 Beth Gaze and Rosemary Hunter, Enforcing Human Rights in Australia: An Evaluation of the New Regime (Federation 

Press, 2010). 
185 Easteal and Hampton, above n 32, 75. 
186 For example, the Safety, Rehabilitation and Compensation Act 1988 (Cth) which applies to Commonwealth and ACT 

government employees, and the Workplace Injury and Workers Compensation Act 1998 (NSW). 
187 The Fair Work Commission Annual Report 2016-2017 (Australian Government, 2017) 79. 
188 Ibid, 80. 
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general protections matters involving dismissal settled for more than $40,000 with nine settling 

for more than $100,000.189 

 

The penalties for breaching the model work health and safety laws in place in most Australian 

jurisdictions are significant though - up to $300,000 and/or five years imprisonment for 

individuals, and fines of up to $3 million for PCBUs.190 And significant damages may be 

awarded under common law for non-physical abuse if a psychiatric condition has resulted that 

is shown to prevent the complainant from being capable of ‘remunerative employment because 

of … disabling and ongoing psychiatric problems.’191 Accordingly, in Swan v Monash Law Book 

Co-operative, 192 the target of the workplace bullying sued her employer in tort and was awarded 

damages for pain and suffering and loss of enjoyment of life in the sum of $300,000, and a 

discounted sum for economic loss of $292,554.38. Indeed, the high quantum of damages 

awarded in a few successful torts matters, like Swan, far exceed the remedies available via other 

pathways: Naidu v Group 4 Securitas Pty Ltd 193, a total of almost $3.5 million dollars against 

two defendants; Bailey v Peakhurst Bowling & Recreation Club Ltd194 $507,550, which was 

made up of loss of earning capacity $117,000, future loss of earning capacity $334,305, super, 

tax and costs;195 Blenner-Hassett v Murray Goulburn Co-Operative Co Ltd , where the $350,000 

award included $150, 000 in general damages, damages for pain, suffering and the loss of 

enjoyment of life;196 and Keegan v Sussan Corporation (Aust) Pty Ltd matter where an award 

of $237,770 consisted of about $100,000 in general and special damages and the remainder for 

economic loss, $71,610 in general damages, and $117,501.45 for past economic loss.197 In 2017, 

in the Victorian case of Wearne,198 the court awarded more than $625,345 in damages on 

account of a ‘breakdown’ attributable to workplace bullying made up of $210,000 for pain and 

suffering and loss of enjoyment of life and pecuniary loss in the sum of $415,345 (made up of 

$424,546 past loss of earnings - $380,460 for lost earnings and $44,086 for lost superannuation, 

                                                           
189 Ibid, 91. 
190 See for example, Queensland Government, Business Queensland, Penalties for breaches to work health and safety law, < 

https://www.business.qld.gov.au/running-business/whs/whs-laws/penalties>. 
191 Bailey v Peakhurst Bowling & Recreation Club Ltd [2009] NSWDC 284, 71. 
192 [2013] VSC 326. 
193 [2006] NSWSC 144. 
194 [2009] NSWDC 284. 
195 Bailey v Peakhurst Bowling & Recreation Club Ltd [2009] NSWDC 284, 20: the plaintiff was assisted by having kept diaries 

‘corroborative of abusive behaviour …of an intimidatory, harassing and bullying nature’. 
196 Blenner-Hassett v Murray Goulburn Co-Operative Co Ltd [1999] VCC 6. 
197 Keegan v Sussan Corporation (Aust) Pty Ltd [2014] QSC 64. 
198 Wearne v State of Victoria [2017] VSC 25 (8 February 2017). 

http://www.austlii.edu.au/au/cases/vic/VSC/2017/25.html
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and loss of future earning capacity to age 66 agreed at $198,472, being $179,643 in respect of 

earnings and $18,829 in respect of superannuation, all discounted for vicissitudes).199 

 

In Wearne, John Dixon J observed at [374] that in Willett v Victoria200 the Victorian Court of 

Appeal (the VCA) had overturned a jury assessment of damages for psychiatric injury caused 

by workplace bullying as ‘manifestly inadequate’. The VCA determined that once liability had 

been accepted, the starting point for assessing damages for pain, suffering and loss of enjoyment 

of life ‘must be that it was common ground that the plaintiff had suffered a serious mental 

disturbance of which the respondent’s conduct was a cause’ leading to a question as to the 

proper compensation for pain, suffering, and loss of enjoyment of life attributable to the 

defendant’s negligence.201 In Willet, the majority agreed that over time, society had come to 

place greater value on these things, that salaries had increased significantly, and that over the 

last 10-20 years damages awards had increased markedly in personal injury and other ligation, 

noting that the law today is not ‘more jealous of a man’s reputation than of his life and limb’.202  

 

In a 2016 NSW case, a middle management government employee was awarded more than $1 

million in a negotiated workplace bullying settlement after being ambushed by her managers at 

a meeting at which a number of allegations were put to her without warning and without the 

benefit of a support person. The employee’s award was made up of two components; one for 

total and permanent disability (which was paid by a private insurer under total and permanent 

disablement insurance), and a worker’s compensation payment, for past and future earning 

capacity (paid by another insurer).203 

 

Also, in 2017, a bullied registered nurse in Queensland who suffered a chronic mental health 

disorder and who was forced to medically retire in May 2014, was awarded a total $1.46 million 

                                                           
199 Ibid at [374] - [386]. 
200 (2013) 42 VR 571. 
201 Wearne, above n 198, [374]. 
202 Ibid, [374] - [375]. 
203 Anne Patty, ‘More than $1 million paid out for workplace bullying’, Sydney Morning Herald (online) 25 October 2016 < 

http://www.smh.com.au/business/workplace-relations/more-than-1-million-paid-out-for-workplace-bullying-20161021-

gs827s.html>.  
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in a negligence claim to cover loss of income and superannuation, damages, and the future 

expense of counselling.204  

 

The damages possible at the end of the discrimination path are significantly lower.205 As will be 

further explored in Chapter Twelve, applicants can feel pressured into accepting (confidential) 

financial settlements because the conciliators’ and mediators’ mandate is to resolve the matter, 

rather than letting it proceed to hearing; (alternative) dispute resolution is not an appropriate 

mechanism for resolving all disputes - its use must be accompanied by safeguards that allow 

for litigation where settlement cannot be reached.206 And the industrial law regime usually 

culminates simply in reinstatement or compensation for economic loss but no compensation for 

pain and suffering,207 though the general protections (adverse actions) regime does allow for 

compensation for hurt, humiliation and distress.   

 

Since the available paths almost invariably lead to confidential settlement prior to hearing, 

where practitioners achieve outcomes for their clients that exceed those determined by 

judicially-decided cases, there can be no public acknowledgement or sharing of these 

outcomes.208 The silence imposed by confidential settlement can be problematic for lawyers 

because the only ‘public’ benchmarks for the award of damages are those that occur in the 

context of a public hearing. This means that lawyers are significantly reliant on their own 

experience in assessing the quantum of possible damages.  

 

CONCLUSION  

It is evident from this map of the terrain of bullying legal remedies that none of the roads are 

particularly direct, and none guarantees that targets of workplace bullying will arrive at their 

desired destination. Further, it must be acknowledged that those destinations are as varied as 

                                                           
204 Sarah Motherwell, Bullied Queensland nurse awarded $1.4 million in compensation, The Brisbane Times (online), 10 

August 2017 <https://www.brisbanetimes.com.au/national/queensland/bullied-queensland-nurse-awarded-14-million-in-

compensation-20170810-gxt8tj.html>. 
205 Easteal and Hampton, above n 32, 76.   
206 Productivity Commission Inquiry Report 72, above n 157, 12. 
207 See for example, section 392(4) of the Fair Work Act 2009 (Cth). 
208 Q&A Special: #MeToo (ABC Television, 2018) 30:38:00. 

 

https://www.brisbanetimes.com.au/national/queensland/bullied-queensland-nurse-awarded-14-million-in-compensation-20170810-gxt8tj.html
https://www.brisbanetimes.com.au/national/queensland/bullied-queensland-nurse-awarded-14-million-in-compensation-20170810-gxt8tj.html
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the roads the victims must travel to get there. If the ‘destination’ is no compensation for injuries 

and remaining in the same workplace minus the bullying, then the industrial law pathway 

(which includes the unfair dismissal, general protections and anti-bullying regimes) might be 

the preferred pathway to that journey’s end, as might the worker’s compensation road. 

However, if targets want to arrive at a more lucrative endpoint, another legal remedy, such as 

an action in tort, may prove to the better path. If there is one commonality of the journey - 

whatever the road chosen - it is that any remedy comes at a cost and it is not for the faint-

hearted. ‘Getting there’ is not cheap financially, physically or psychologically. Whatever the 

chosen path, it will inevitably be strewn with additional obstacles. Even the anti-bullying 

regime with its limited outcomes may be unavailable and road-blocked if the employer is able 

to avoid liability by masking organisational bullying as ‘reasonable management action.’  Some 

of these difficulties are predictable; some are not. And the destination (or remedy) may look 

very little like what the victim (or their lawyer) envisaged at the start.  
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Chapter Ten 
We Just Want it to Stop – The First 15 Months 

A recent inquiry by the House of Representatives Standing Committee on Education and Employment into 

workplace bullying attracted wide interest. There was general agreement on the need for measures to prevent 

bullying; it was less clear what those measures should be. It was argued by some parties that the FWC was the 

appropriate body to handle complaints of bullying because it already had processes that were understood, 

relatively speedy and not costly. The report of the inquiry recommended, among other things, that workers 

subjected to bullying should have a right to seek remedies through an adjudicative process. 1 

 

INTRODUCTION 

In this chapter,2 consideration is given to the Fair Work Commission’s national anti-bullying 

jurisdiction, which covers most, but not all, Australian workers and workplaces.  After more 

than four years of operation, for some, the jury is still out on the effectiveness of the regime. 

There are concerns that it is ineffective.  This chapter also explores principles emerging from 

the case law in this novel regime and explores possible reasons for the (relatively) low uptake 

of the jurisdiction. As targets and others (including lawyers) become more comfortable with 

the jurisdiction and its associated rights and benefits, more applications may be made but it is 

possible that the regime will simply continue to serve as an adjunct to other causes of action in 

respect of workplace abuse. 

 

As has been highlighted earlier in this thesis, in Australia, there is no comprehensive or coherent 

approach, either through statute or the common law, for dealing specifically with the issue of 

workplace bullying and (non-sexual) harassment.3 While the national anti-bullying regime 

applies to many Australian workers, it does not apply to all.  As a consequence, many 

employees and employers struggle to understand their rights and obligations when making or 

dealing with allegations of workplace bullying. The laws are complex, and represent a 

                                                           
1 Anne Holmes, Fair Work Amendment Bill 2013, Bills Digest No. 118, 2012-13 (Parliament of Australia, Parliamentary 

Library, 27 May 2013) 3-4. 
2 This chapter was published in large part as Allison Ballard and Patricia Easteal, ‘Australia’s National Anti-Bullying 

Jurisdiction: Paper Tiger or Velvet Glove’ (2016) 5(1) Laws 1-18.  
3 For example, a 2006 review of the Western Australian Equal Opportunity Act 1984 (WA) observed that the Equal Opportunity 

Commission of Western Australia been receiving frequent complaints about workplace bullying for many years but could only 

refer those complaints to other agencies, usually WorkSafe WA. The 2007 report noted the lack of any legal avenue of redress 

for individuals seeking a civil remedy for bullying, stating that bullying was the fourth most commonly enquired about 

workplace issue behind impairment discrimination, race discrimination and sexual harassment and that the statistics were the 

tip of the iceberg when it comes to the prevalence of workplace bullying in Western Australia: The Equal Opportunity 

Commission of Western Australia, Submission No 258 to the House of Representatives Standing Committee on Education and 

Employment Submission to Inquiry into Workplace Bullying, 8 August 2012,1-2. 
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‘regulatory minefield’ for both employees and employers.4 The assorted statutory approaches 

represent challenges that ‘add layers of complexity to already difficult experiences’, 

complicating both public understanding and enforcement of the law.5 Until the introduction on 

1 January 2014 of national anti-bullying provisions under the Fair Work Act 2009 (Cth) (the 

FW Act),6 Australia had no dedicated jurisdiction in which to address or remedy workplace 

bullying.7 Consequently, employees have historically used a range of legal avenues to claims in 

respect of workplace bullying. In the wake of the introduction of the national anti-bullying 

jurisdiction, such avenues continue to be pursued.8 As will be further examined in this chapter, 

the national anti-bullying regime9 does not facilitate the reinstatement of workers or the 

payment of compensation10 - the focus is on ‘putting the brakes’ on bullying so as to make the 

workplace safe for targets. In other words, it is designed to stop the bullying in its tracks and 

maintain reasonable workplace relations.  

 

What the anti-bullying regime offers can essentially be characterised as an internal 

organisational management tool provided by an external consultant, the Fair Work Commission 

(the FWC).11 Significantly, the FWC cannot make an anti-bullying order on its own initiative. 

This means that even if the FWC becomes aware of workplace bullying in cases where an anti-

bullying application has not been made (for example, consequent to an unfair dismissal or 

general protections application), it does not have the power to make an anti-bullying order on 

its own initiative, even where an employee is subsequently reinstated. Even with an anti-

                                                           
4 House of Representatives Standing Committee on Education and Employment, Parliament of Australia, Workplace Bullying: 

We just want it to stop, (2012) at ix. 
5 Ibid, ix- x. 
6 Part 6–4 B, ss 789FA – 789FL. 
7 However, even the new ‘national’ anti-bullying regime did not cover the field. This is exemplified by the commencement in 

Queensland on 1 March 2017 of a separate anti-bullying regime, modelled on the national scheme. Following a comprehensive 

review of Queensland’s industrial relations laws in 2016, a new Industrial Relations Act 2016 (QLD) was passed by the 

Queensland Parliament. The Act gave the Queensland Industrial Relations Commission (QIRC) new powers to deal with 

workplace bullying. The QLD anti-bullying measures apply State of Queensland employees including State school teachers; 

nurses, doctors and allied health professionals in public hospitals; and other public servants employed in government 

departments. Until these changes, Queensland State employees were unable to make applications for stop bullying orders: 

Rachel Drew and Hilary Uhr, New anti-bullying tools introduced for Queensland public servants, (1 March 2017) 

<https://www.holdingredlich.com/workplace-relations-safety/new-anti-bullying-tools-introduced-for-queensland-public-

servants>. 
8 See for example, Robinson v State of Queensland [2017] QSC 165 (8 August 2017) where the plaintiff sued in negligence for 

‘managerial mistreatment’ and was awarded $1,468,991.11; Hayes & Ors v State of Queensland [2016] QCA 191where four 

government employees sued in negligence where allegations of bullying had been made against them; and Wearne v State of 

Victoria [2017] VSC 25 (8 February 2017) an accident compensation and negligence claim where the plaintiff was awarded 

$210,000 in pain and suffering damages and $415,345 in pecuniary loss damages - $415,345. 
9 Harris v WorkPac Pty Ltd [2013] FWC as discussed by Michael Byrnes in ‘Decision an Insight to Approach in New Bullying 

Jurisdiction’ (2013) 51 Law Society Journal 52–53. 
10 The terms ‘target’ and ‘victim’ are not used synonymously with ‘employee’ in recognition of the fact that employers may 

also experience workplace bullying. 
11 The Fair Work Commission is Australia’s National Workplace Relations Tribunal. 

https://www.holdingredlich.com/workplace-relations-safety/new-anti-bullying-tools-introduced-for-queensland-public-servants
https://www.holdingredlich.com/workplace-relations-safety/new-anti-bullying-tools-introduced-for-queensland-public-servants
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/qld/QSC/2017/165.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/qld/QCA/2016/191.html


 

 199 

bullying application, any anti-bullying order is limited to preventing the worker from being 

bullied at work.12 The focus of the FWC is on resolving the matter, facilitating a resumption of 

‘normal’ working relationships, and preventing further bullying from occurring. In other words, 

it is essentially about helping the ‘managers to manage’. Some commentators, including Worth 

and Squelch in 2015 suggest that the jurisdiction’s aims of stopping bullying and restoring 

harmonious employment relationships remain largely elusive;13 a view shared by many lawyers 

(though not the author). 

 

The new regime promised much but has it really delivered? By 30 June 2014 the FWC had 

received 103,500 enquiries about the new regimen, either via its website or by telephone.14 

However, only about a tenth (343) of the 3,500 telephone inquiries in the first six months 

translated into formal applications to the FWC for anti-bullying orders. Of these applications 

197 were finalised (including by withdrawal: 57.36 per cent, by resolution: 31.97 per cent, and 

by determination 10.66per cent). Of all matters finalised by determination 95.24 per cent were 

dismissed and just one (consensual) anti-bullying order was made.  

 

Were the doubters and fear mongers justified in their derision of this creative solution to an 

endemic problem or have they been proven wrong? In this chapter, the introduction of 

Australia’s new anti-bullying jurisdiction, its legislative provisions, and the statistics arising 

from the jurisdiction’s first 15 months of operation are considered. Additionally, the developing 

case law is examined with a view to understanding its value or lack thereof, and as an 

addendum, developments over the last 2.5 years are also considered.  

 

THE BACKGROUND –E BULLYING REGIM-ANTI AUSTRALIA’S NATIONAL 

Workplace bullying is a significant problem in Australian workplaces. The Productivity 

Commission estimates the annual cost of workplace bullying to Australia’s economy at between 

                                                           
12 According to the Revised Explanatory Memorandum, Fair Work Amendment Bill 2013 (Cth), the FWC could make orders 

for an individual or group to stop the behaviour; that an employer regularly monitors the behaviours in question; that there be 

compliance with an employer’s anti-bullying policy and also that any such policy be reviewed; and that information and 

additional support and training be provided to workers.   
13 Rodney Worth and Joanne Squelch,’ Stop the Bullying: The Anti-Bullying Provisions in the Fair Work Act and Restoring 

the Employment Relationship’ (2015) 38(3) UNSW Law Journal 1015, 1026. 
14 Fair Work Commission, Delivering Public Value Annual Report 2013-2014 (2014), 4. 
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$6-$36 billion dollars.15 In 2012, recognising that workplace bullying was a significant issue, 

and mindful of the national work health and safety legislation harmonisation project,16 the 

Australian House of Representatives Standing Committee on Education and Employment (the 

AHRSCEE) initiated an inquiry into bullying in Australian workplaces.17 Following the October 

2012 production of the Committee’s report (Workplace Bullying: We just want it to stop) and 

the issue of an earlier report of the Fair Work Act Review Panel (Towards more productive and 

equitable workplaces: An evaluation of the fair work legislation), the Fair Work Act 2009 (Cth) 

was amended in 2013 to introduce a novel and innovative anti-bullying regime into Australia’s 

legal landscape.  

 

The anti-bullying regime commenced on 1 January 2014 in the face of significant opposition 

from some employers, industry associations, and Coalition politicians. It gave the majority of 

individual Australian workers who were bullied at work a right to seek recourse via Australia’s 

national workplace relations’ tribunal, the FWC. The legislative changes provided a new and 

alternative mechanism as a remedy for workplace bullying. Prior to the introduction of these 

measures, targets (those who experience bullying) were necessarily restricted to best fitting the 

circumstances of their case to a common law or statutory, civil or criminal law cause of action.18 

 

Antecedents to Reform: Hearing the Voices of the Bullied & Other Stakeholders 

Between July and September 2012 AHRSCEE consulted with a diverse range of witnesses 

including individuals, unions, employers, academics, industry, lawyers, psychologists, and 

representatives from state, territory and federal governments.19 Confidential and public 

submissions were received from 319 individuals and organisations.20 The final report of 

AHRSCEE’s inquiry, which was called ‘Workplace Bullying: We just want it to stop’ (‘the 

Report’) was issued in October 2012. It included 23 recommendations, the first and last of 

                                                           
15 Workplace Bullying: We just want it to stop, above n 4, xiii. 
16 In Australia, work health and safety legislation offers one approach to regulating the risks of workplace bullying: Workplace 

Bullying: We just want it to stop, above n 4, xiii. 
17 This inquiry was requested on 31 May 2102 by then Minister for Employment and Workplace Relations, Bill Shorten. The 

Committee invited submissions from individuals and organisations with a deadline of 21 September 2012.  House of 

Representative Standing Committee on Education and Employment, Parliament of Australia, Inquiry into Workplace Bullying 

<http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_committees?url=ee/bullying/index.

htm>. 
18 Allison J Ballard and Patricia Easteal ‘Mapping the Legal Remedy Pathways for Workplace Bullying’ (2014) 39 Alternative 

Law Journal 94. 
19 Workplace Bullying: We just want it to stop, above n 4, 211-226. 
20 Ibid, 195-207. 

http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_committees?url=ee/bullying/index.htm
http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_committees?url=ee/bullying/index.htm
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which, are for present purposes, perhaps the most significant. Recommendation 1 was the 

promotion of a national definition of bullying: ‘workplace bullying is repeated, unreasonable 

behaviour directed towards worker or group of workers that creates a risk to health and safety’.21 

Recommendation 23 was that the Commonwealth should implement arrangements to allow a 

right of recourse and remedy to individual targets of workplace bullying.22 

 

The Report acknowledged that since 1 January 2010, the Commonwealth has had overall 

responsibility for a national workplace relations system. Under the FW Act, the national 

industrial relations system covers most (but not all) Australian workers and workplaces.23 A 

number of submissions to AHRSCEE supported the introduction of a specific civil right of 

recourse for workplace bullying under the FW Act. These submissions reflected the FWC’s 

extensive coverage of Australian workers and its experience in facilitating timely and effective 

dispute resolution, including the resolution of bullying claims made via unfair dismissal and 

adverse actions applications.24  

 

The AHRSCEE’s Coalition members issued a dissenting report rejecting the suggestion that 

workplace bullying was ‘normal’ and noting particular opposition to Recommendation 23 

which supported a right of individual recourse.25 The Coalition members’ concerns about 

providing an individual cause of action to targets was rooted in a fear that individual recourse 

to ‘retributive’ action would not achieve justice, would open the door to potential abuse, 

‘frivolous actions’, or ‘even worse, actions driven by a malicious intent’. Such actions could 

‘tie employers up in rolling court actions for extended periods’ and the Coalition members were 

fearful that anti-bullying ‘outcomes are far less likely to be satisfactory in practice than in 

theory’.26 Despite the misgivings of these politicians and other stakeholders, a bill amending the 

FW Act to introduce anti-bullying measures (as well as reforms in six other broad areas 

including the expansion of family-friendly provisions) was introduced. 

                                                           
21 Ibid, xix. 
22 Ibid, xxiv. 
23 The national system excludes state public sector and local government workers in some states as well as sole traders, 

partnerships, other unincorporated entities and non-trading corporations in Western Australia:  Workplace Bullying: We just 

want it to stop, above n 4, 57.  
24 Ibid, 186-187. 
25 Ibid, 228, 229, 
26 Ibid, 231-232. 
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Legislating a National Anti-Bullying Regime 

The Bill proposed allowing a bullied worker to apply to the FWC for an order to stop the 

bullying and providing the FWC with the ability to make any order it considered appropriate 

(other than a pecuniary one) to stop the bullying.  It could also refer matters to the appropriate 

work health and safety (WHS) regulator. The proposed individual right would exist 

concurrently with existing actions under WHS laws. The bill’s Explanatory Memorandum also 

provided that anti-bullying orders could apply to others, such as co-workers and workplace 

visitors.27 

 

On 21 March 2013, after the bill was drafted AHRSCEE referred it for inquiry and report.28 

Forty-one submissions were received and a public hearing was held in Melbourne.29 

AHRSCEE’s subsequent report, Advisory Report: Fair Work Amendment Bill 2013 (the 

Advisory Report) was delivered in June 2013. Perhaps unsurprisingly, the Advisory Report 

noted that the proposed anti-bullying amendments to the FW Act were enthusiastically 

supported by a number of employee representative organisations, community legal centres, and 

a state law society, while business and employer organisations were either reserved in their 

support or clearly opposed to the anti-bullying measures.30 A number of opponents suggested 

that workplace bullying should remain firmly within the WHS space and that concurrent anti-

bullying jurisdictions (under WHS laws and the FW Act) would only ‘encourage forum 

shopping’.31 However, the Department Education, Employment and Workplace Relations 

(DEEWR) noted that:  

The provisions are designed to complement, not replace, existing work health and 

safety obligations and the work done by work health and safety regulators. A person 

can make an application to both the Fair Work Commission and the relevant work 

health and safety regulator at the same time in keeping with the different process 

and outcomes available in each jurisdiction. The Fair Work Commission is working 

closely with work health and safety regulators on protocols to inform its handling 

of applications.32 

                                                           
27 House of Representatives Standing Committee on Education and Employment, Parliament of Australia, Advisory Report: 

Fair Work Amendment Bill 2013 (2013) 23-24. 
28 Ibid, 1. 
29 Ibid.   
30 Ibid, 26-27. 
31 Ibid, 28. In fact, the WHS jurisdiction appears to have been little used by targets of workplace bullying. 
32 Ibid, 29. 
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Concerns were also expressed about WHS laws falling within the residual powers of state 

governments under the Constitution.33 This gave rise to a question about whether the Australian 

Government could secure constitutional authority to legislate on workplace bullying simply by 

redefining it as an industrial relations ‘matter’ rather than as a WHS matter.34 DEEWR 

responded by observing that the Commonwealth’s powers in this regard are well established 

and essentially rely on the same laws that have underpinned national workplace relations law 

since the Work Choices case.35 

 

A number of submissions to the AHRSCEE highlighted the fact that the FWC was not currently 

resourced or was inadequately experienced to meet the requirements of the proposed new anti-

bullying jurisdiction. This costing concern was also highlighted by the FWC during Senate 

Estimates on 13 February 201336 to which Senator Abetz responded: 

You [the FWC] would not be in a position to absorb the cost. So we had the great 

announcement but no announcement about funding. I do not expect you to comment 

on that. But thank you; that is very helpful. It is another government thought bubble, 

Parliamentary Secretary, without any money underpinning it.37  

 

 

Ultimately, the FWC was allocated $21.4 million over four years in the 2013-2014 Federal 

Budget to provide this new legal remedy for victims of workplace bullying. These funds were 

to be used by the FWC to work with relevant parties to resolve complaints of workplace 

bullying.38 Presumably the budget allocation was also intended for training FWC staff to 

                                                           
33 Ibid. 
34 Ibid. 
35 Ibid, 30. 
36 Ms O’Neill, FWC, Senate Estimates Committee Hansard, Senate Education, Employment and Workplace Relations 

Legislation Committee, Canberra, 13 February 2013, p. 26. 
37 Ibid, Senator Eric Abetz. At pages 131-132 Senator Abetz went on to say ‘….. just to liven up proceedings, does the minister 

still believe that the member for Griffith is a psychopath and a megalomaniac?.... I am wondering whether, if that were said in 

a workplace by a worker to a fellow worker or by a boss to a worker or by a worker to a boss, it might be described as 'workplace 

bullying' under the proposed definition…… All right. The government has no view about workers or bosses referring to each 

other as 'megalomaniacs' and 'psychopaths'? ….. I just want to know what sort of behaviour is going to be captured by this 

whizzbang new thought bubble that was announced yesterday, but we do not have any certainty on that…’. 
38 Advisory Report: Fair Work Amendment Bill 2013, above n 27,  33-34; Budget Paper No.2 Budget Measures 2013-2014, 

Part 2: Expense Measures, Education Employment and Workplace Relations, http://www.budget.gov.au/2013- 

14/content/bp2/html/bp2_expense-09.htm. 

http://www.budget.gov.au/2013-%2014/content/bp2/html/bp2_expense-09.htm
http://www.budget.gov.au/2013-%2014/content/bp2/html/bp2_expense-09.htm
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implement the anti-bullying regime and also to recruit more staff as the FWC was already 

under-resourced and working to capacity. 

 

Despite the extensive national consultations undertaken by the Committee and DEEWR in 

relation to the proposed new anti-bullying jurisdiction, employer groups still complained that 

they had not been consulted. They commented along the lines of: 

There has been a pitiful lack of consultation with the States ahead of these 

amendments and the Government has foisted this proposal on the FWC without 

regard for whether or not it is either resourced or capable of managing a bullying 

jurisdiction’ and suggested that… ‘The best way forward is not to progress…these 

proposals until all stakeholders and the social partners consider how best to 

progress...39 

 

Through the Advisory Report the Committee made a single recommendation: that the House of 

Representatives pass the Fair Work Amendment Bill 2013.40 Again, AHRSCEE’s Coalition 

members prepared a dissenting report opposing the government member’s recommendation 

that the Bill be passed. The Dissenting Report noted that: 

The government seems intent on passing in the dying days of the 43rd parliament 

[before the upcoming election]….significant changes to the industrial system and 

as there is little likelihood of any of the provisions being implemented’ and its 

passage should not be considered until after the election.41  

 

The Coalition committee members also noted that while the Workplace Bullying: We just want 

it to stop report made 23 recommendations, the Bill only picked up Recommendation 23 which 

called for an unspecified individual right of recourse. They argued that workplace bullying was 

already addressed under WHS legislation and reiterated their concerns that the Bill proposed 

an alternative forum for these issues to be pursued.42 Despite the various concerns expressed by 

AHRSCEE Coalition members including that an anti-bullying regime housed within the FWC 

would open the litigation floodgates to frivolous or malicious employees seeking retribution 

and wreaking havoc on hapless employers, the amendments took effect from 1 January 2014.  

                                                           
39 Advisory Report: Fair Work Amendment Bill 2013, above n 27, 34. 
40 Ibid, x. 
41 Ibid, 81. 
42 Ibid, 83-84. 
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ONSE PROVISIGISLATIVBULLYING LE-THE ANTI 

The 2013 changes to the FW Act conferred a new power on the FWC—the power to make 

orders to stop bullying. A worker in a ‘constitutionally-covered business’43 who reasonably 

believes that they have been bullied at work could now apply to the FWC for such an order. 

The workers protected by the anti-bullying regime are broadly defined to include anyone who 

qualifies as a ‘worker’44under section 7 of the Work Health and Safety Act 2011 (Cth), other 

than members of the Australian Defence Force (ADF).45 Members of the ADF are excluded in 

recognition of: 

…..the unique nature of service in the Defence Force (which is a disciplined force 

that is called upon to undertake service in dangerous operating environments) and 

the need to maintain the integrity of its command structure.46 

 

…..to the extent that limitations in relation to the Defence Force, Australia’s 

security agencies and the AFP reduce access to FWC orders under Part 6-4B, they 

are necessary to ensure that the workplace bullying measures do not interfere with 

Australia’s defence, national security or covert or international law enforcement 

activity, and achieve that legitimate objective in a proportionate and reasonable 

way.47 

 

In one of the first four recorded decisions under the regime, an anti-bullying application was 

held to be outside jurisdiction because the applicant was a ‘carer’. As such, she was not deemed 

a ‘worker’ for the purposes of s 789FC of the FW Act.48 The FWC’s powers are strictly limited 

to matters in which it is satisfied that there is a risk that the worker/s will continue to be bullied 

                                                           
43 A constitutionally covered business includes constitutional corporations, the Australian government and its agencies, sole 

traders, partnerships and trustees in ACT and NT, and incorporated volunteer associations that have at least one employee: see 

Fair Work Ombudsman, Fair Work Act – 1 January 2014 Changes (4 December 2013) <http://www.fairwork.gov.au/Media-

centre/Fair-Work-Ombudsman-eNewsletter/fwo-enewsletter-issue-12/fair-work-act-1-january-2014-changes>. 
44 The note to s789FC provides that ‘for the purposes of the Work Health and Safety Act 2011, a worker is an individual who 

performs work in any capacity, including as an employee, a contractor, a subcontractor, an outworker, an apprentice, a trainee, 

a student gaining work experience or a volunteer’. 
45 Section 789FC (2). Note that members of the Australian Defence Force and the Australian Federal Police are ‘workers’ for 

the purposes of section 7 of the Work Health and Safety Act 2011 (Cth) essentially when at work and on duty but not otherwise. 

The anti-bullying measures ‘are limited in relation to the Defence force, Australian security agencies and the Australian Federal 

Police’: Revised Explanatory Memorandum, Fair Work Amendment Bill (Cth), 4, 34. 
46 Revised Explanatory Memorandum, Fair Work Amendment Bill 2013 (Cth), 10. 
47 Ibid, 13. Note also that section 789FE provides that the FWC may dismiss an application under s789FC if it considers that 

the matters might relate to Australia’s defence, national security, existing or future covert or international operations of the 

Australian Federal Police. 
48 Balthazaar v Department of Human Services (Commonwealth) [2014] FWC 2076. 
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at work by the alleged perpetrators.49 Where a worker has left the organisation, any risk to that 

worker of bullying at work no longer exists 50(at least not in that organisation). In other words, 

there is no remedy under the national anti-bullying jurisdiction for an employee who has left 

employment because of workplace bullying. However, on the positive side, bullying behaviour 

that occurred before the regime started on 1 January 2014 is considered so long as the worker 

is still with the organisation.51 Also, the Commission must deal with an application quickly, that 

is, within 14 days.52  

 

Under the FW Act, ‘workplace bullying’53 is said to occur when an individual or group of 

individuals repeatedly behaves unreasonably towards a worker or a group of workers at work, 

though ‘unreasonable behaviour’ is not defined. However, the Safe Work Australia bullying 

guide, which sets a national benchmark, defines unreasonable behaviour as ‘behaviour that a 

reasonable person, having regard for the circumstances, would see as unreasonable, including 

behaviour that is victimising, humiliating, intimidating or threatening.’54 The behaviour in 

question must create a risk to health and safety.  

 

Significantly, in line with a number of Australian workers’ compensation statutes, any 

behaviour that can be construed as ‘reasonable management action conducted in a reasonable 

manner’ will not be construed as bullying.55 If the overuse of the worker’s compensation-type 

exclusionary provisions to escape liability offers a reliable guide to how similar provisions 

under the anti-bullying regime may work, the regime may ultimately be problematic.  But, as 

noted in the case of Ms SB56 at [47] section 789FD(2) of the FW Act is ‘not so much an 

‘exclusion’ but a qualification which reinforces that bullying conduct must of itself be 

unreasonable. Further, paragraph 112 of the Explanatory Memorandum to the FW Act 

                                                           
49 Matthew Payten, ‘2 years on - A review of the Anti-Bullying Jurisdiction of the Fair Work Commission’, Carter Newell 

Lawyers (April 2016) <http://www.carternewell.com/icms_docs/239711_2_years_on_-_A_review_of_the_Anti-

Bullying_Jurisdiction_of_the_Fair_Work_Commission.pdf>. 
50 See McInnes [2014] FWCFB 1440 and Mitchell Shaw v Australia and New Zealand Banking Group Limited T/A ANZ Bank; 

Bianca Haines [2014] FWC 3408. 
51 Ibid. 
52 Fair Work Act 2009 (Cth) s.789FE (1). 
53 ‘Workplace Bullying’ is defined at section 789F (1) of the FW Act. Contractors, labour hire personnel and persons engaged 

under other workplace arrangements are covered. 
54 Safe Work Australia, Guide for Preventing and Responding to Workplace Bullying (November 2013) <http://www.safework 

australia.gov.au/sites/SWA/about/Publications/Documents/827/Guide-preventing-responding-workplace-bullying.pdf>. 
55 Fair Work Act 2009 (Cth) s 789F (2). 
56 Ms SB [2014] FWC 2104. 

https://jade.io/article/219194/section/398988
https://jade.io/article/219194
http://www.carternewell.com/icms_docs/239711_2_years_on_-_A_review_of_the_Anti-Bullying_Jurisdiction_of_the_Fair_Work_Commission.pdf
http://www.carternewell.com/icms_docs/239711_2_years_on_-_A_review_of_the_Anti-Bullying_Jurisdiction_of_the_Fair_Work_Commission.pdf
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Amendment Bill, which introduces the subjective feelings of an individual, suggests that an 

employer’s actions will ‘not considered to be bullying if they are carried out in a reasonable 

manner that takes into account the circumstances of the case and do not leave the individual 

feeling (for example), victimised or humiliated’. This casts doubt on how section 789FD (2) 

should be interpreted. 

 

The FW Act’s anti-bullying provisions are detailed in Part 6-4B at ss 789FA-789FL and were 

inserted into the Act by the Fair Work Amendment Act 2013(Cth). Part 6-4B has no specific 

objects so the broader objects of the FW Act must be taken into account when interpreting the 

new provisions.57 Section 789FC provides: 

1) A worker who reasonably believes he or she has been bullied at work may apply 

to the FWC for an order under section 789FF. (emphasis added) 

2) For the purposes of this Part, worker has the same meaning as in the Work 

Health and Safety Act 2011,58 but does not include a member of the Defence 

Force. 

 

The scope of the FWC’s power to make anti-bullying orders are set out in section 789FF which 

provides (emphasis added): 

FWC may make orders to stop bullying [emphasis added] 

(1) If: 

a) a worker has made an application under section 789FC; and 

b) the FWC is satisfied that: 

i. the worker has been bullied at work by an individual or a group 

of individuals; and 

ii.  there is a risk that the worker will continue to be bullied at work 

by the individual or group; 

                                                           
57 Ms SB [2014] FWC 2104 at [39]. Section 3 provides that the object of this Act is to provide a balanced framework for 

cooperative and productive workplace relations that promotes national economic prosperity and social inclusion for all 

Australians by  (a)  providing workplace relations laws that are fair to working Australians, are flexible for businesses, promote 

productivity and economic growth for Australia's future economic prosperity and take into account Australia's international 

labour obligations; and….(e)  enabling fairness and representation at work and the prevention of discrimination by recognising 

the right to freedom of association and the right to be represented, protecting against unfair treatment and discrimination, 

providing accessible and effective procedures to resolve grievances and disputes and providing effective compliance 

mechanisms …..’ 
58 Note: Broadly, for the purposes of the Work Health and Safety Act 2011, a worker is an individual who performs work in 

any capacity, including as an employee, a contractor, a subcontractor, an outworker, an apprentice, a trainee, a student gaining 

work experience or a volunteer. 
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then the FWC may make any order it considers appropriate (other than an order 

requiring payment of a pecuniary amount) to prevent the worker from being 

bullied at work by the individual or group.  

(2) In considering the terms of an order, the FWC must take into account: 

a)  if the FWC is aware of any final or interim outcomes arising out of an 

investigation into the matter that is being, or has been, undertaken by 

another person or body - those outcomes; and  

b)  if the FWC is aware of any procedure available to the worker to resolve 

grievances or disputes - that procedure; and  

c) if the FWC is aware of any final or interim outcomes arising out of any 

procedure available to the worker to resolve grievances or disputes - 

those outcomes; and  

d) any matters that the FWC considers relevant. 

 

The definition of ‘bullied at work’ is central to the operation of Part 6-4B because a worker 

may only apply to the FWC for an order under section 789FF if they reasonably believe that 

they have been bullied at work (section 789FC (1)). The FWC’s power to make orders to stop 

bullying will only be enlivened if, among other things, the FWC is satisfied that the applicant 

worker has been ‘bullied at work’ (section 789FF (1) (b)).59 

 

FAIR WORK COMMISSIONTHE APPROACH OF THE  

As the agency responsible for administering the new regime, the FWC embarked on extensive 

consultations with stakeholders and experts in workplace bullying prior to its commencement 

on 1 January 2014. The Commission faced considerable challenges in gearing up for its new 

role under the new regime. As the anti-bullying jurisdiction was the first of its kind in the world, 

there was no comparable jurisdiction in Australia or internationally that the FWC could look to 

for guidance. Therefore, it was impossible to accurately predict the likely number of 

applications following the regime’s commencement. Accordingly, the Anti-bullying Panel 

Head, Commissioner Hampton, observed that the regime required a new way of thinking:  

                                                           
59 Sharon Bowker; Annette Coombe; Stephens Zwarts v DP World Melbourne Limited T/A DP World; Maritime Union of 

Australia, The Victorian Branch and Others (AB 2014/1260; AB2104/1261; AB2014/1266) [2014] FWCFB 9227 at [11]. 
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We’re applying different concepts…. because this is all about preventive 

maintenance of employment and personal relationships - it is not about picking up 

the pieces after the event. Seen in that context it’s a different skill set.60  

 

 

The FWC therefore trained its Members and staff in relation to the new regime, set-up an Anti-

Bullying Panel, and developed a Case Management Model reflecting both the unique nature of 

the new jurisdiction and acknowledging the intense emotional and psychological issues that 

potentially accompany workplace bullying.61 The FWC’s approach acknowledged international 

research, which demonstrated that dealing with workplace bullying and informally produces 

better outcomes in terms of maintaining constructive and workable ongoing workplace 

relationships.62  

 

The FWC process included assessing applications for completeness and validity (that is, 

deciding if the application fell within the FWC’s jurisdiction), assessing the nature of the 

alleged bullying, contacting the applicant to confirm their intention to proceed, and referring 

the matter to the Panel Head to decide whether the matter would be referred to a Member and 

for what purpose (for example, mediation or determination).63 If mediation was considered 

appropriate, it would be both a confidential and voluntary process with an emphasis on 

resolving the issues ‘to enable cooperative and constructive relationships to be resumed. 

Monetary settlements [would] not be promoted or recommended’. 64 Where matters were not 

resolved at mediation (or are not appropriate for mediation) the application would be assigned 

to a Member for hearing and determination. Prior to this, a preliminary conference would 

generally be convened to enable the Member to better understand the issues and the respective 

positions of the parties. The Member may try and resolve the matter by conciliation or 

mediation at the preliminary conference or a resumed conference, determine that other parties 

should be notified or required to attend, make interim orders (if the circumstances warrant this 

and the jurisdiction to do so is clear), or make directions for the application to be heard.65 

                                                           
60 Fair Work Commission (Cth) Fair Work Commission Annual Report 2013-2014 (2014) 73. 
61 Ibid, 71-72. 
62 Ibid, 73. 
63 Ibid, 70-71. 
64 Fair Work Commission, ‘Anti-bullying jurisdiction: Summary of the case management model’, 20 November 2013, 10-11 
65 Ibid, 11. 
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The Initial Impact of the New Regime: The Statistics 

The FWC representatives assigned to deal with anti-bullying applications were trained and 

‘road ready’ on 1 January 2014. They expected a deluge of complaints (as many as 67 per 

week).66 In fact, so few applications (66 by the end of February 2014) were received that the 

FWC was able to action applications in a median time of one day, well below its 14-day 

benchmark.67  

 

As at 30 June 2014, six months after the introduction of the anti-bullying regime, the FWC had 

received a significant number (approximately 103,500 of enquiries about the new regime, either 

via its website or by telephone. During that same time period, only 343 applications for anti-

bullying orders were made to the FWC. More than 270 anti-bullying conferences and hearings 

occurred from 1 January to 30 June 2014.68 Of the 343 applications, 197 were finalised by 

withdrawal of applications (113 or 57.36 per cent),69 resolution (63 or 31.98 per cent), and 

determination (21 or 10.66 per cent).70 Of the last group, 95 per cent of applications were 

dismissed71 and one (consensual) anti-bullying order was made. This was the only case where 

the FWC determined that the worker was at risk of continued bullying.72 

 

During the jurisdiction’s first 15 months (up to 31 March 2015) there were a total of 874 anti-

bullying applications with only one order made. Table 2 shows that of these, 685 had been 

finalised; 72 were finalised by a decision, 200 were resolved during proceedings, and 413 were 

                                                           
66 Fair Work Commission (Cth), Fair Work Commission Annual Report 2013-2014 (2014) 73; Jane Hall and Janine Young, 

FWC Anti-Bullying Jurisdiction: Past Conduct is Relevant (12 March 2014) at <http://www.corrs.com.au/publications/corrs-

in-brief/fwcs-anti-bullying-jurisdiction-past-conduct-is-relevant/>. 
67 Fair Work Commission Annual Report 2013-2014, above n 66, 8. 
68 Ibid, 70. 
69 Of applications withdrawn, 59 were withdrawn early in the case management process, 34 applications were withdrawn prior 

to proceedings, and 20 applications were withdrawn after a conference or hearing but before a decision: Fair Work Commission 

Annual Report 2013-2014 above n 66, 71. 
70 Fair Work Commission Annual Report 2013-2014, above n 66, 71. 
71 Specifically of the 20 matters finalised by a decision without an application being granted, three matters were dismissed for 

jurisdictional objections, 4 cases were dismissed because no bullying was found or there was no risk of bullying continuing, 

and 13 cases were dismissed under section 587 of the Act, including matters not pursued by the applicant or not made in 

accordance with the Act (Fair Work Commission Annual Report 2013-2014, 72). 
72 Fair Work Commission Annual Report 2013-2014, above n 66, 71. 

http://www.corrs.com.au/publications/corrs-in-brief/fwcs-anti-bullying-jurisdiction-past-conduct-is-relevant/
http://www.corrs.com.au/publications/corrs-in-brief/fwcs-anti-bullying-jurisdiction-past-conduct-is-relevant/
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withdrawn. Therefore, more than half of all applications were withdrawn either before a 

conference or hearing or after a conference or hearing.73  

 

Table 2: Applications to FWC and outcome, 1 January 2014- 31 March 2015 

PERIOD 
1/1/14- 

31/3/14 

1/4/14-

30/6//14 

1/7/14-

30/9/14 

1/10/14-

31/12/14 

1/1/2015-

31/3/15 

 

TOTAL 

Number of applications for an order to stop bullying 

at work 
151 

192 189 169 173 874 

Finalised matters       

Applications withdrawn early in case management 
process74 

23 
36 49 41 47 196 

Applications withdrawn prior to proceedings 

(conference or hearing)75 
5 29 

31 25 29 119 

Applications withdrawn after a Conference or Hearing 
and before decision 

4 16 
31 27 20 98 

Applications resolved during the course of 

proceedings76 
16 47 

48 43 46 200 

Applications finalised by a decision77 8 13 15 20 16 72 

Total Matters Finalised in Period 56 141 174 156 158 685 

Decision details       

Jurisdictional objection upheld - application dismissed 1 2 0 1 0 4 

Application dismissed - bullying at work not found 

and/or no risk of bullying continuing 
0 

4 0 3 2 9 

Application dismissed: s.58778 6 7 15 16 14 58 

Total Applications Dismissed 7 13 15 20 16 71 

Application granted - worker at risk of continued 

bullying at work, order issued 
1 

0 0 0 0 1 

Application granted - worker at risk of continued 
bullying at work, order yet to be issued 

0 
0 0 0 0 0 

Application granted - worker at risk of continued 

bullying at work, further decision and order issued 
0 

0 0 0 0 0 

Total applications granted 1 0 0 0 0 1 

Applications finalised by a decision Australia wide 8 13 15 20 16 72 

Total Matters Finalised in Period 24 39 45 60 48 216 

 

Of the 72 matters finalised by a decision, as mentioned above only one anti-bullying order was 

made, four applications were dismissed because a jurisdictional objection was upheld, nine 

were dismissed because no bullying was found or because there was no risk of bullying 

continuing,79 and the majority (58 out of 72) were dismissed under section 587 of the FW Act, 

largely for procedural deficiencies and/or failure by the applicant to progress the application. 

As discussed in the following section, published anti-bullying decisions in the period 1 January 

2014 to 30 June 2015, indicate that a total of 13 applicants left their employment due to 

                                                           
73 Ibid. 
74 Applications withdrawn with case management team or with Panel Head prior to substantive proceedings. 
75 Includes matters that are withdrawn prior to a proceeding being listed; before a listed conference, hearing, mention or 

mediation before a Commission Member is conducted; before a listed mediation by a staff member is conducted. This also 

includes matters where an applicant considers the response provided by the other parties to satisfactorily deal with the 

application 
76 Includes matters that are resolved as a result of a listed conference, hearing, mention or mediation before a Commission 

Member or listed mediation by a staff member. 
77 Decision made under Part 5-1 of the Fair Work Act 2009 (Cth) are not required to be written. 
78 Includes matters that were not made in accordance with the Act or the applicant failed to pursue the application. 
79 Note that no risk of the bullying continuing equates to the separation of the worker from the employment in which the 

bullying had allegedly occurred. 
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resignation or termination. In such cases, the FWC is not permitted to make an anti-bullying 

order, because there is no risk of the (alleged) bullying behaviour continuing in that workplace. 

The existence of such as risk is a condition precedent to the FWC exercising its anti-bullying 

jurisdiction. 

 

The fact that many matters were resolved without formal proceedings is not necessarily a 

negative outcome. It may in fact, according to the FWC, be positive. In its 2013-14 annual 

report the FWC noted that international research indicates that dealing with bullying early and 

informally produces better outcomes in terms of preserving constructive and workable ongoing 

workplace relationships. The Commission’s approach to anti-bullying matters reflects these 

priorities and the chosen approach is different to how it deals with other types of matters. As 

Commissioner Hampton has observed, resolution can be achieved more quickly, inclusively 

and less judgementally than determination and ‘in the context of an ongoing employment or 

contractual relationship all of those are positives.’80 The FWC claims that many of the anti-

bullying applications have been resolved in such a way so that the underlying issues are 

addressed and workplace relationships strengthened.81 

 

LLYING DECISIONS BU-HE PUBLISHED ANTIEARLY TRENDS: WHAT T

REVEAL 

A thematic analysis of the anti-bullying cases from 1 January 2014 until 31 March 2015 using 

the approach described in Chapter two, revealed a number of interesting facts, including: a high 

proportion of procedural failings leading to the dismissal of applications; the possible use of 

stalling tactics; and the lack of any evidence to indicate the making of vexatious or frivolous 

applications. Following examination of these cases, the ways in which the evolving jurisdiction 

has clarified some issues, while raising other questions, is considered.  

The Question of Procedural Failings 

The majority (58 out of 72) of anti-bullying applications which were dismissed were dismissed 

for what can essentially be classified as technical reasons: for example, the application was not 

                                                           
80 Fair Work Commission Annual Report 2013-2014, above n 66, 73. 
81 Ibid. 
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accompanied by the required application fee of $68.80 (which is identical to the fee for unfair 

dismissal, general protections (adverse actions) and unlawful termination applications) or a fee 

waiver application form;82 the application was not completed on the prescribed form; the 

application was unsigned; or the application was inadequately particularised. In these situations, 

the FWC consistently took a number of steps to facilitate the making of a proper application, to 

advise the applicant of the deficiencies in their application, and to warn them that their 

application may be dismissed if the deficiencies were not corrected. The FWC’s steps to assist 

the applicant included writing to the applicant in relation to these issues at least twice and 

sometimes more often, as well as contacting (or attempting to) directly contact the applicant by 

telephone or by email on at least one occasion.  

 

Analysis revealed that the FWC also, on occasion, assisted applicants by referring the applicant 

to relevant parts of its websites for more information about the jurisdiction and applications 

under it (noting that the FWC is permitted to provide information and assistance but not to 

provide legal advice). When the applicant subsequently failed to take further action to progress 

his or her anti-bullying application (for example, by paying the requisite fee, submitting a fee 

waiver application, providing more details, or signing the form, etc.,) the FWC would dismiss 

the application. Section 587(1) of the FW Act sets out the grounds for dismissal: [emphasis 

added]:  

(1) Without limiting when FWC may dismiss an application, FWC may dismiss 

an application if: 

a) the application is not made in accordance with this Act; or 

b) the application is frivolous or vexatious; or 

c) the application has no reasonable prospects of success. 

….. 

(3) The FWC may dismiss an application: 

a) on its own initiative; or 

b) on application. 

 

The applications which were dismissed under section 587 between 1 January 2014 and 30 June 

2015 were either dismissed under s587 (1) (a) or s587 (1) (c) or for both reasons. No cases were 

dismissed under section 587 (1) (b). In other words, no cases were dismissed because the FWC 

had formed a view that the application was ‘frivolous or vexatious’. This can be seen as a 

                                                           
82 Perhaps a worker who has been dismissed from his or her employment has less to lose and more to gain by making an 

application seeking remedy for the termination, than the target of alleged workplace bullying who must be still employed (and 

continue to be employed) in order to make an anti-bullying application. 
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positive trend which gives lie to the fears of critics of the jurisdiction that it is a gateway to 

frivolous and malicious actions that would tie employers up in court for long periods.83 That 

said, where applicants who have clearly indicated an intention (by filing an application) to seek 

the FWC’s assistance to deal with workplace bullying fail to follow-through (despite the FWC’s 

‘encouragement’ to do so) we need to ask why they chose not to. Of course, there were likely 

also applicants who address the deficiencies in their applications so that the FWC was able to 

entertain them. Such applications would not have been dismissed under section 587 but would 

have continued along the FWC’s case management process for conference, hearing and/or 

determination. However, it is not possible to determine this eventuality from the published 

D&Os. 

 

The Question of Risk of Bullying  

Even where bullying is found to have occurred, there must also be a risk that the bullying will 

continue. In Mitchell Shaw, Deputy President Gostencnik found, when dealing with an anti-

bullying application following the dismissal of the applicant [emphasis added]: 

 

[15] As s. 789FF(b) makes clear, I must be satisfied not only that Mr Shaw has been 

bullied at work by an individual or group of individuals but also that there is a risk 

that he will continue to be bullied at work by that individual or group of individuals. 

Therein lays the difficulty for Mr Shaw. It seems to me that I have no power to make 

an order to stop bullying unless I can be satisfied relevantly that there is a risk that 

at work Mr Shaw will continue to be bullied by the individual or group of 

individuals identified in his application. 

 

[16] It is clear that Mr Shaw is no longer employed by ANZ. The employment 

relationship has ended. That Mr Shaw is taking steps to seek a remedy in relation 

to his dismissal and that that may result in reinstatement at some point in the future 

does not have a bearing on the question that I must answer and is speculative and 

uncertain. It seems to me clear that there cannot be a risk that Mr Shaw will continue 

to be bullied at work by an individual or group of individuals identified in his 

application because Mr Shaw is no longer employed by ANZ and therefore is no 

longer at work. 

 

                                                           
83 Workplace Bullying: We just want it to stop, above n 4, 231-232. 
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[17] It necessarily follows that I do not have power to make an order to stop bullying 

and, as a consequence, I am satisfied that Mr Shaw’s application has no reasonable 

prospect of success…...84 

 

The Question of Stalling Tactics 

Concerns that this jurisdiction could keep employers tied up in court85 may not be totally 

unfounded. However, the published documents suggest that anti-bullying applications may be 

prolonged because of the conduct of the respondent (usually the employer) rather than the 

conduct of the applicant (usually the employee). By way of example, a respondent may use a 

number of what could be characterised as ‘stalling tactics’ such as asserting jurisdictional 

objections.  ‘Jurisdictional’ objections in the first 15 months of the anti-bullying regime 

included claims that the allegations pertain to conduct that occurred before the new regime 

started on 1 January 2014. Further objections were made on the basis that: 

• the applicant was not a ‘worker’ for the purposes of the FW Act,  

• the employer is not a ‘constitutional corporation’,   

• the applicant is no longer employed by the organisation, and  

• the alleged conduct is ‘reasonable management action carried out in a reasonable manner’.86 

 

There was also a number of strike-out applications made by respondents.87 Respondents have 

also delayed proceedings by seeking confidentiality orders to de-identify the parties and to 

prevent reputational damage, with such orders usually being opposed by the applicant.88  

 

While the respondents may not agree that this sort of conduct during proceedings should be 

characterised as stalling, a delay in proceedings may well be the result. On a purely pragmatic 

                                                           
84 Mitchell Shaw v Australia and New Zealand Banking Group Limited T/A ANZ Bank; Bianca Haines [2014] FWC 3408 at 

[15]-[17]. 
85 Workplace Bullying: We just want it to stop, above n 4, 231-232. 
86 See for example, Kathleen McInnes [2014] FWC 1395, Arnold Balthazaar v Department of Human Services (Cth) [2014] 

FWC 2076, Ms SW [2014] FWC3288, Mitchell Shaw v ANZ Group T/A ANZ Bank; Bianca Haines [2014] FWC 3408, 

Applicant v Respondents [2014] FWC 4198, Sharon Bowker; Annette Coombe; Stephen Zwarts v DP Works Melbourne Limited 

T/A DP world; Maritime Union of Australia, The Victorian Branch and Others [FWCFB9227). 
87 Ibid.). 
88 See for example Justin Corfield [2014] FWC 4887, Peter Hankin v Plumbers Co-operative Ltd T/A Plumbers Supplies Co-

op; Ben Ridgeway; Simon Ballingal; Chris Henry; David Power; Grant Crawford; Stephen Wells [2014] FWC 8402; Amie 

Mac v Bank of Queensland; Michelle Locke; Matthew Thomson; Stacey Hester; Christine Van Den Heuvel; Jane Newman 

[2015] FWC 774. 
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level, these tactics can be viewed as a waste of resources (for example, time and money) for all 

parties. If one accepts that a genuine anti-bullying application is a ‘cry for help’ and a 

manifestation of the ‘we just want it to stop’ mantra, then an employer’s failure to recognise 

the application as an opportunity to address the problem is both absurd and sad. By failing to 

constructively address the worker’s bullying concerns in a timely manner (as evidenced by 

challenging and delaying proceedings), the opportunity to move forward in a way that fosters a 

(constructive) on-going employment relationship is undermined. 

 

Question of Frivolous or Vexatious Applicants? 

The anti-bullying jurisdiction, like the unfair dismissal and unlawful termination jurisdiction is 

one in which each of the parties is generally expected to bear its own costs.89 The only exception 

to that rule is provided for at section 611(2) of the FW Act. The section provides that the FWC 

may order a person to bear some or all of another party’s costs in relation to an application if 

the FWC is satisfied that the person made or responded to the application vexatiously or without 

reasonable cause, or that it should have been reasonably apparent to the applicant or respondent 

that the application or response had no reasonable prospects of success.  

 

Over the first 15 months of the jurisdiction, only one order for costs was made. That was for an 

amount of $420.00.90 In that singular case, the FWC was minded to exercise its discretion in 

respect of costs for reasons that included the applicant’s unreasonable behaviour in failing to 

attend the hearing of his application (without advising the FWC or responding to its inquiries 

about his attendance) for failing to provide any reasonable explanation for his conduct, and 

because he should have known his application had no reasonable prospects because he did not 

make it until six days after his employment ended.91 This order is significant not only because 

it is exceptional but also as it provides further evidence of the lack of applicant frivolousness 

and vexatiousness in this jurisdiction.92 Even though the four respondents claimed costs on the 

                                                           
89 Section 611(1) of the FW Act. 
90 Paul Hill v LE Stewart Investments Pty Ltd T/A Southern Highlands Taxis and Coaches; Laurie Stewart; Robert Carnachan; 

Nick Matinca [2014] FWC 5588. The award was essentially for ‘witness fees’ for two of the respondents to attend the hearing 

in Wollongong and was to be paid to the third respondent, the employer [12] – [15]. 
91 Ibid, [10]. 
92 In this case, the applicant, Mr Hill was unwell and apparently supported through the process by his wife who emailed the 

FWC to the effect that ‘My husband is not well enough to deal with this matter and I would not let him work for people like 

this’ and ‘In relation to my husband having a reasonable excuse for not attending, I must throw myself at your mercy, my 

husband is very close to having a nervous breakdown, I had to step in, I told him I had advised the court that he did not want 
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grounds that Mr Hill’s application was ‘vindictive and frivolous’93 with the (self-represented) 

employer emailing the FWC to the effect: 

From all evidence supplied to you by us it would be evident that we are not the guilty party but 

have been held to blackmail because we refused to reinstate Mr Hill when he resigned & caused 

a significant disturbance within this business. We realise that the Bullying Legislation is very 

new & while we support its introduction & the management of the law by yourselves it would 

appear that there must be some “filtering” or mechanism whereby innocent parties can be 

protected from those who wish to abuse the system & use it to their improper advantage. 

Interestingly Mrs Hill states in her email of yesterday that her husband is a bankrupt therefore 

he had nothing to lose with this entire process but everything to gain including causing us 

additional work, expense & emotional pressure. We look forward to hearing from you & 

bankrupt or not, should you wish to conclude this matter against Mr Hill then we would 

appreciate for the record costs being awarded against him. 94 

  

Neither the quantum of the costs order nor the Commission’s reasoning supported that position. 

The FWC dismissed the application for two reasons—because of the applicant’s failure to 

prosecute his application95 and under section 587(1) (c) because the applicant had no reasonable 

prospects of success because he was no longer employed by the respondent.96 The respondents 

sought total costs of $1350.00 for wages for preparation, travel costs and attendance time. The 

applicant did not respond to the respondent’s cost submissions despite being directed to do so. 

The FWC exercised its discretion to award costs on the no reasonable prospects of success 

ground (not the frivolous and vexatious ground).  

 

Question of Bullying Conduct Prior to 1 January 2014  

In one of the important early cases, the FWC Full Bench decision in McInnes,97 it was 

determined that applicants could rely upon alleged bullying conduct that took place before the 

commencement of the anti-bullying provisions. This is important because it acknowledges that 

                                                           
to proceed…’ Paul Hill v LE Stewart Investments Pty Ltd T/A Southern Highlands Taxis and Coaches; Laurie Stewart; Robert 

Carnachan; Nick Matinca [2014] FWC4666 at [10] and [18]. 
93 Ibid, [4]. 
94 Paul Hill v LE Stewart Investments Pty Ltd T/A Southern Highlands Taxis and Coaches; Laurie Stewart; Robert Carnachan; 

Nick Matinca [2014] FWC4666 at [20]. 
95 Ibid at [23]. 
96 Ibid at [24]. 
97 McInnes [2014] FBWC 1440 
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workplace bullying often occurs on a continuum over a prolonged period of time. By the same 

token, the FWC also indicated that not all conduct that occurred prior to 1 January 2014 would 

be relevant. In the case of YH the FWC categorised two broad groups of behaviour; the events 

of 2010 and 2011, and the events of 2014.98 The earlier events, on the available evidence, were 

characterised as ‘mutual failings’ between Ms YH and alleged bully Ms ET and suggested that 

‘Ms YH was, in all probability, difficult to supervise and prone to avoid unpleasant or 

undesirable tasks.’99 

 

Question of a Constitutional or Trading Corporation? 

McInnes100 was also significant because the Respondent, which received State and 

Commonwealth funding to provide disability support services to the community, was held to 

not be a constitutional corporation. Commissioner Hampton found that the only way a 

community organisation such as the Respondent could be a ‘constitutional corporation’ was if 

it was a ‘trading corporation’. It was not such an entity because its services did not have the 

character of commercial trade in services or the elements of exchange; the community services 

were free of charge; and its income from trading activities was insignificant and those activities 

were insignificant, peripheral and incidental.101  

 

However, in H v Centre and Others,102 Commissioner Hampton’s approach may have been 

incorrectly applied in finding that another entity providing community services did fall within 

the definition. In that case the respondent initially advanced a jurisdictional objection on the 

grounds that it was not a constitutional corporation but withdrew that objection when the FWC 

drew its attention to McInnes and advised that it would take the same approach to deciding 

whether the Centre was a trading corporation.103 Similarly in YH v Centre and Others104 the FWC 

again pointed to the decision in McInnes when the respondent sought to raise a jurisdictional 

objection on the grounds that it was not a constitutional corporation. When the objection was 

                                                           
98 YH v Centre and Others [2014] FWC 895, at [58]. 
99 Ibid at paragraph [62]. 
100 That is, Commissioner Hampton’s decision in [2014] FWC 1395. 
101 Irina Kolodizner and Justin Le Blond, ‘Spotlight on bullying’, 9 April 2014, HWL Ebsworth Lawyers 

<http://www.hwlebsworth.com.au/latest-news-a-publications/publications/workplace-relations-and-safety/item/1285-

spotlight_on_bullying.html>. 
102 [2014] FWC 6128. 
103 YH v Centre and Others [2014] FWC 6128 at paragraph [8]. 
104 [2014] FWC 895. 

http://www.hwlebsworth.com.au/latest-news-a-publications/publications/workplace-relations-and-safety/item/1285-spotlight_on_bullying.html
http://www.hwlebsworth.com.au/latest-news-a-publications/publications/workplace-relations-and-safety/item/1285-spotlight_on_bullying.html
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subsequently withdrawn, the withdrawal was accepted as a concession that the Centre was a 

constitutionally-covered business.105 The apparent disparity raises questions about the anti-

bullying provisions’ coverage of incorporated associations providing community services, 

whether or not people are charged for those services. 

 

The Question of Reasonable Management Action? 

In Ms SB it was also held that a risk to health and safety means the possibility of danger to 

health and safety. The risk is not confined to actual danger;106 and the reasonable management 

action ‘exclusion’ is more a ‘qualification’ which ‘reinforces that bullying conduct must of 

itself be unreasonable’.107 Whether or not ‘management action is reasonable requires an 

objective assessment of the action in the context of the circumstances and knowledge of those 

involved at the time’108. The objective assessment of the reasonableness of the management 

action might include: (a) the circumstance leading to, creating the need for, and at the time of 

the management action; (b) the consequences flowing from the management action; (c) the 

‘attributes and circumstances’ of the situation including the emotional and psychological health 

of the worker;109 and (d) whether it could have been undertaken in a ‘more reasonable’ or ‘more 

acceptable’ manner.110 The FWC also held that whether the management action was undertaken 

in a ‘reasonable manner’ is a question of fact requiring an objective test111 and in determining 

‘reasonable manner’ the facts and circumstances creating the need for the action, the impact of 

the action on the worker and the circumstances of the implementation and any other relevant 

matters may all be considered.112   

 

In Carol Anne Gray113 Commissioner Saunders, drawing on an earlier decision by 

Commissioner Hampton and Deputy President Gostencnik, observed: 

                                                           
105 Ibid, [11]. 
106 Ms SB [2014] 2104 at [45] and Thiess Pty Ltd v industrial Court of New South Wales [2010] NSWCA 252, 78 NSWLR 94 

at [65]-[67]. 
107 Ms SB [2014] 2104 at [47]. 
108 Ms SB [2014] 2104 at [49]. 
109 Ms SB [2014] 2104 at [49-50]; Georges v Telstra Corporation Limited [2009] AATA 731 at [23]. 
110 Ms SB [2014 at [51]. 
111 Ibid, [52]. 
112 Ibid, [53]. 
113 Carol Anne Gray v Great Lakes Aged and Invalid Care Association Limited T/A Glaica House Hostel; Christine Desmond; 

Josephine Bain [2017] FWC 7048 (22 December 2017). 
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[22] The expression “management action” is not confined only to managerial 

decisions but encompasses a wider range of conduct or behaviour which affects an 

employee, including such things as performance and disciplinary matters, the 

allocation of work and the way in which work is to be carried out.114 

 

[23] To determine whether the action constitutes “reasonable management action” 

it is necessary to undertake “an objective assessment of the action in the context of 

the circumstances and knowledge of those involved at the time”.115 The test for 

reasonable management action is whether the “management action was reasonable, 

not whether it could have been undertaken in a manner that was ‘more reasonable’ 

or ‘more acceptable’.”116 I adopt Commissioner Hampton’s explanation of these 

concepts in GC (at [56]): 

“In general terms this is likely to mean that:  

• management actions do not need to be perfect or ideal to be considered 

reasonable; 

• a course of action may still be ‘reasonable action’ even if particular steps 

are not; 

• to be considered reasonable, the action must also be lawful and not be 

‘irrational, absurd or ridiculous’; 

• any ‘unreasonableness’ must arise from the actual management action in 

question, rather than the applicant’s perception of it; and 

• consideration may be given as to whether the management action 

involved a significant departure from established policies or procedures, 

and if so, whether the departure was reasonable in the circumstances.”117 

 

Commissioner Saunders also observed that a perception by an employee of the apparent 

unreasonableness of a management action, such as a reduction in working hours, does not itself 

make an employer’s action unreasonable.118 

 

                                                           
114 Ms Susan Purcell v Ms Mary Farah and Mercy Education Ltd T/A St Aloysius College [2016] FWC 2308 (11 July 2016) at 

[22]. 
115 Ms SB [2014]2104 at [49]. 
116 Ibid, [51]. 
117 Carol Anne Gray, above n 106, [22] – [23]. 
118 Ibid [37]. 
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Question of What Behaviours will be considered as ‘Bullying’, ‘Unreasonable’, or 

Repeated? 

Another significant early case under the FWC’s anti-bullying jurisdiction was the case of Ms 

SB (AB2014/1035) (discussed above) handed down in Adelaide on 12 May 2014. Ms SB 

provided some clarification around the types of conduct that might amount to workplace 

bullying. This case involved a female applicant who had been subject to two earlier complaints 

of bullying by two co-workers. She claimed these workers were acting in concert and that they 

spread rumours and harassed and badgered her on a daily basis.119 The respondent denied any 

conspiracy between the two workers. One had since left the organisation. The other had been 

absent for long periods having ‘been diagnosed with a range of physical and psychological 

symptoms consistent with high distress arising from the workplace’).120 The respondent also 

claimed that the definition of ‘repeatedly behaves unreasonably’ required that the conduct must 

have occurred more than twice.121 

 

The issues in dispute in Ms SB were whether an individual or group of individuals had 

repeatedly behaved unreasonably towards the applicant and whether such behaviour created a 

risk to her health and safety.122 The FWC was not satisfied that the applicant had been bullied 

at work, though it found that some conduct was bordering on ‘unreasonable’. Therefore, there 

was no basis for the FWC to consider making an order. It dismissed the application but made it 

clear that it did not consider the applicant had acted vexatiously or without foundation. In its 

view there were clearly cultural, communication and management issues that should be 

addressed by the respondent.123 

 

The question of ‘repeatedly behaves unreasonably’ was also considered in Carol Anne Gray,124 

where Commissioner Saunders noted [emphasis added]: 

[16] The expression “repeatedly behaves unreasonably” in s.789FD(1)(a) of the Act 

is to be interpreted and applied with reference to the policy or purpose of Part 6–

                                                           
119 Ms SB [2014] FWC 2104 at [18]-[19]. 
120 Ibid, [71]. Ms SB had also been diagnosed with a medical condition relating to these events and had made an accepted 

worker’s compensation claim in respect of this condition [72]. 
121 Ibid, [30]. 
122 Ibid, [36]. 
123 Ibid, [106] - [107], [109]. 
124 Carol Anne Gray v Great Lakes Aged and Invalid Care Association Limited T/A Glaica House Hostel; Christine Desmond; 

Josephine Bain [2017] FWC 7048 (22 December 2017). 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/whasa2011218/index.html#p6
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4B of the Act, which is to establish a mechanism by which the bullying of workers 

at work may be stopped. 

[17] The test is objective. What is reasonable is a question of fact. Behaviour is 

unreasonable if a reasonable person, having regard to the circumstances, may 

consider it to be unreasonable.125 

 

[18] In determining whether behaviour concerning or constituting discretionary 

managerial decisions directed to a worker is unreasonable it is useful to consider 

whether the behaviour “lacks an evident and intelligible justification126. Conduct 

does not have to be the best or preferable course of action to be reasonable.127  

 

[19] It is apparent from the reference to ‘repeatedly’ in s.789FD (1) of the Act that 

a one-off incident will not be a sufficient basis for the making of an application to 

the Commission.128 Provided there is more than one occurrence, there is no specific 

number of incidents required to meet the condition of “repeated” behaviour, nor 

does the same specific behaviour have to be repeated.129 The statutory provision 

requires repeated unreasonable behaviour by the individual or individuals towards 

the applicant worker or a group of workers to which the applicant belongs.130[7] 

 

In Ms SB, the FWC also made some important points about conduct that might amount to 

workplace bullying. Making ‘vexatious allegations against a worker, spreading rude and/or 

inaccurate rumours about an individual, and conducting an investigation in a grossly unfair 

manner’ may amount to bullying.131 Further, managers may be bullied by employees who report 

to them;132 there is no specific number of incidents required for the behaviour to amount to 

‘repeatedly’ behaving unreasonably (provided there is more than one occurrence); 133and the 

same specific behaviour does not need to be repeated.134 Echoing McInnes, in Ms SB, the FWC 

held that behaviour occurring prior to 1 January 2014 may be considered135 and that 

‘unreasonable behaviour’ is behaviour that a reasonable person, having regard to the relevant 

circumstances considers to be unreasonable.136 Such ‘unreasonable behaviour’ must create a risk 

to work health and safety and there must be a causal link between the behaviour and the risk.137 

                                                           
125  GC [2014] FWC 6988  at [47]. 
126 Amie Mac v Bank of Queensland Limited [2015] FWC 774 at [90]. 
127 Ibid, [91]. 
128 Re SB (2014) 244 IR 127; [2014] FWC 2104 at [41]. 
129  GC [2014] FWC 6988  at [45]. 
130 Ibid; see also Amie Mac v Bank of Queensland Limited [2015] FWC 774 at [88]-[89]. 
131 Ms SB [2014]2104 at [105]. 
132 Ibid, [105]. 
133 Ibid, [41]. 
134 Ibid. 
135 Ibid, [42]. 
136 Ibid, [43]. 
137 Ms SB [2014]2104 at [44]; McInnes [2014] FWCFB 1440.In McInnes the alleged bullying had occurred in a six-year period 

from 2007-2013 ending before 1 January 2014. 
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The ‘unreasonable behaviour’ does not need to be the only cause of the risk but it must be a 

substantial cause of the risk viewed in a common sense and practical way.138 Making 

deliberately false or misleading allegations against another worker could be unreasonable.139  

 

In the Applicant v General Manager and Company C140, Commissioner Roe agreed that based 

on the requirements of Section 789FD and Commissioner Hampton’s consideration in Ms SB, 

in order to obtain orders, an applicant must establish that she was subject to unreasonable 

behaviour [emphasis added], that the behaviour was repeated, the unreasonable behaviour 

occurred while she was at work, that the behaviour was not reasonable management action 

carried out in a reasonable manner, that the behaviour created a risk to health and safety, and if 

anti-bullying orders are not made, there is a risk that she will continue to be bullied at work.141 

 

In Amie Mac,142 Vice President Hatcher attempted to draw up a list of the sorts of features one 

might expect to find in a course of repeated unreasonable behaviour that would constitute 

workplace bullying. The list included ‘intimidation, coercion, threats, humiliation, shouting, 

sarcasm, victimisation, terrorising, singling-out, malicious pranks, physical abuse, verbal 

abuse, emotional abuse, belittling, bad faith, harassment, conspiracy to harm, ganging-up, 

isolation, freezing-out, ostracism, innuendo, rumour-mongering, disrespect, mobbing, 

mocking, victim-blaming and discrimination.’143 

 

In Mrs Rachael Roberts144, which was determined on 23 September 2015 following an 

application by Mrs Roberts on 25 February 2015, the FWC found that bullying had occurred 

and was at risk of continuing. In this case, the types of behaviour that might be understood as 

bullying for the purpose of the anti-bullying jurisdiction were further expanded. Mrs Roberts, 

a real estate agent, made 18 bullying allegations, primarily against Ms Bird, the sales 

                                                           
138 Ms SB [2014] 2104 at [44]; Newcastle Wallsend Coal Co Pty Ltd v Workcover Authority (NSW) (Inspector Martin) [2006] 

NSWIR Comm 339; 159 IR 121 at [301]. 
139 Ms SB [2014] 2104 at [80]. 
140 Applicant v General Manager and Company C [2014] FWC 3940; 244 IR 155. 
141 Ibid, [17]. 
142 Amie Mac [2015] FWC774. 
143 Ibid at [99]. 
144 Mrs Rachael Roberts v VIEW Launceston Pty Ltd as trustee for the VIEW Launceston Unit Trust T/A View Launceston; Ms 

Lisa Bird; Mr James Bird [2015] FWC 6556. 
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administrator and wife of the Principal and Co-Director, Mr Bird. Many of these allegations 

were made out, including the claim that after one toxic interaction, Ms Bird had ‘unfriended’ 

Mrs Roberts on Facebook. Further, Ms Bird’s actions in not processing a silent listing sheet for 

nine days and not following usual (work) procedure in respect of Mrs Roberts was 

unreasonable;145 being rude to her in response to an offer to answer the telephone was 

unreasonable; 146 placing Mrs Roberts’ client with a collection agency was unreasonable and 

was designed to damage the relationship between Mrs Roberts and the client.147 In addition, 

engaging in behaviours such as not greeting the applicant in the morning, failing to distribute 

photocopying to her, ignoring her at work, sometimes speaking to her abruptly, generally 

treating her differently, having a belittling attitude towards her and making unreasonable 

comments like, ‘I don’t have to answer to you Rachael,’148 and, ‘Naughty little school girl 

running to the teacher,’149 were all regarded as bullying behaviours. Allegations of inappropriate 

comments of a sexual nature, including implying that Ms Roberts had a sexual relationship with 

lesbian client were also made out.150 The FWC found that Ms Bird’s actions evinced a lack of 

emotional maturity and were indicative of unreasonable behaviour, provocative and 

disobliging.151  

 

Order(s) and Recommendations 

In the FWC’s published D&Os from 1 January 2014 to 30 June 2015 the Commission only 

issued one substantive order (apart from confidentiality orders). This order was issued on 21 

March 2014152 in the matter of Applicant v Respondent (AB2014/1052). The order as amended 

on 15 September 2014 provided inter alia that the alleged bully perpetrator must complete any 

exercise at work before 8.00am, must not have any contact with the applicant alone or make 

comment on her clothes or appearance, and must not raise work issues without notifying the 

Chief Operating Officer or his subordinate beforehand. The applicant was also ordered not to 

attend work before 8.15am. When it was issued, it was foreshadowed that the order would 

remain in situ for about six months. 

                                                           
145 Ibid at paragraph [35]. 
146 Ibid at paragraph [39]. 
147 Ibid at paragraph [59]. 
148 Ibid at paragraph [76]. 
149 Ibid at paragraph [86]. 
150 Ibid at paragraph [69]. 
151 Ibid at paragraph [89]. 
152 This order was subsequently amended on 10 September 2014. 
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On 29 April 2015 the FWC made a recommendation in response to an application for an anti-

bullying order by the Applicant in AB2014/1531. After conducting conferences into relation to 

the application the FWC issued a recommendation which included inter alia, that the Canteen 

Committee of the Respondent P&C Association be disbanded as soon as practicable, the 

Applicant’s management functions be recognised by an additional hourly payment to be 

negotiated and settled by the President of the P&C, and any necessary dealings between the 

P&C to be conducted by the President. 

 

 CONCLUSION 

This jurisdiction has seen a number of interesting cases and answered some of the concerns that 

various stakeholders had about it at the outset. There certainly has not been a tsunami of 

applications. The unexpectedly low number of anti-bullying applications may be a consequence 

of a number of variables including but not limited to the exclusion of State government 

employees and people no longer in the employment in which bullying took place. Having to 

remain in a workplace with people a target perceives to be bullies, may persuade a target to go 

down a different legal pathway (as indeed may the lack of any financial remedy). In addition, 

a ‘reasonable management action’ approach to defining bullying and the requirement that the 

offending conduct occur ‘while a worker is [at] work’ may discourage or exclude some targets 

from applying.  

 

Applicants on the whole have been found to be genuine (though perhaps wrong) in their belief 

that they have been bullied at work. There is little evidence (including the paucity of costs 

orders) to support the early fear expressed by opponents of the new regime that individuals 

would make applications for anti-bullying orders vexatiously or frivolously. Sometimes, the 

applicant was held to not be ‘at work’ (and not a worker) when the alleged bullying occurred 

denying the FWC the power to deal with the application.153 Other applicants were found to be 

                                                           
153 In the case of Arnold Balthazaar v Department of Human Services (Cth) [2014] FWC 2076 at [25] and [28] it was held that 

the applicant, who received a social security payment to assist him to care for his mentally-ill daughter, was not a ‘worker’ 

(employee, independent contractor or volunteer) for relevant purposes. Therefore, his application was not valid and could not 

ground the FWC’s jurisdiction under the anti-bullying provisions of the FW Act [25], [28]. 
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outside the geographical reach of the jurisdiction.154 Some employees were no longer employed 

with the respondent and therefore not at any further risk of bullying (and also so outside the 

jurisdiction of the FWC).155   

 

The FWC’s statistics indicate (not unexpectedly) that most applications are withdrawn, by the 

FWC, or withdrawn prior to determination. The approximate ratio of application finalisation is 

60:30:10 (withdrawal, resolution, determination). Of the approximately 10per cent of 

applications ultimately determined by the FWC in the period 1 January 2014 to 30 June 2015, 

most were dismissed for procedural defects which remained uncorrected even after the FWC 

went to considerable lengths to encourage the applicants to properly finalise them. Other 

matters were not within the FWC’s jurisdiction for reasons that included that the bullying was 

not at risk of continuing because the applicant’s employment had ended. Of the matters finally 

determined by the FWC during the relevant period, only two pointed both to the occurrence of 

workplace bullying and harassment and the risk of that behaviour continuing. During the 

relevant period, only one of those applications resulted in an order by the FWC (and a 

conference was listed for the parties to discuss an order in the other). 

 

POSTSCRIPT 

The number of anti-bullying applications and outcomes has been relatively consistent since 1 

January 2014. In 2016-2017, 722 applications for anti-bullying orders were lodged with the 

FWC.156 In the period 1 January 2014 to 31 December 2017, 10.3 per cent of applications were 

dismissed, 37.7 per cent were formally resolved by agreement, 49.3 per cent were closed 

without formal agreement, and final orders have only been made in 11 matters.157 The sorts of 

things that have been contained in anti-bullying orders include not making contact, not 

attending (an)other workplace (for a period), confirming reporting arrangements, establishing 

proper standards of conduct, establishing a complaints procedure, providing training for all 

                                                           
154 See for example, Mirceau Stancu [2015] FWC 1999. Mr Stancu was a voluntary sanitation engineer engaged by Australian 

Volunteers International to work for the Ministry of Public Works and Utilities in Kiribati. The applicant was found to not 

work for a ‘constitutional corporation’ [34] and while working as a volunteer overseas was beyond the reach of the FW Act in 

its entirety [44]. 
155 See for example, Mr Richard Bassanese [2015] FWC 3515, where the applicant was terminated before he made the anti-

bullying application; and Shaw v ANZ [2014] FWC 3408. 
156 Jonathon Hamberger and Lyndal Dean, ‘The prevention and resolution of anti-bullying applications’ (NSW Industrial 

Relations Society seminar, Sydney 21 February 2018) Slide 9. 
157 Ibid, Slide 16. 
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(including directors), and maintaining confidentiality (not normal)158 The following potential 

order content has also been contemplated: requiring risk assessment and return-to-work plans 

to be organised, implementing measures from risk assessments, the active monitoring of control 

measures and conduct, the training of management personnel about workplace bullying and 

dealing with complaints, developing and deploying a workplace investigation manual, 

reviewing and amending the employee handbook, and orders against individuals (depending 

upon undertakings about conduct and training that had been offered during proceedings).159 

 

Whilst it has its critics, the 2014 federal anti-bullying regime represents a proactive step in the 

right direction by increasing pressure on employers to have adequate policies and procedures, 

to (appropriately) investigate complaints, to implement outcomes of these investigations, and 

to conduct training in pertinent issues of all employees. It is intended to ‘make reporting easier, 

more accessible and less burdensome’ especially by keeping application costs low and denying 

any automatic right to legal representation.160 Further, employees do not have to exhaust internal 

organisational grievance mechanisms before they can apply to the FWC. 161  

  

                                                           
158 CF and NW [2015 FWC 5272: Jonathon Hamberger and Lyndal Dean, ‘The prevention and resolution of anti-bullying 

applications’ (NSW Industrial Relations Society seminar, Sydney 21 February 2018) Slide 18. 
159 Bowker and others v DP World and MUA [2015] FWC 7312: Jonathon Hamberger and Lyndal Dean, ‘The prevention and 

resolution of anti-bullying applications’ (NSW Industrial Relations Society seminar, Sydney 21 February 2018) Slide 19. 
160 Worth and Squelch, above n 13, 1027. 
161 Ibid. 
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Chapter Eleven 
Silenced by Workplace Investigations? 

What we promote in conducting investigations on these issues is that the person conducting the investigation must 

be independent from the relationship or the behaviours that have occurred or are alleged to have occurred. The 

way that we tend to do that with policies on harassment, discrimination or bullying is to have multiple contact 

points. The primary contact point may be the HR manager, but, either in their absence or if it relates to them, here 

is another person to go to – Paul Moss (2012)1 

All employees, even those who are considered to be bad characters, are entitled to natural justice –  

Commissioner Cambridge (2012) 

Beware that, when fighting monsters, you yourself do not become a monster.....Friedrich Nietzsche 

 

NTRODUCTIONI 

The harms attributable to problems such workplace violence (including bullying, harassment, 

and other forms of misconduct) can be exacerbated if complaints or allegations are ignored or 

mishandled.2 Therefore, gaining a better understanding of the relationship between workplace 

investigations and bullying, as well as insight into the potential for investigations to both silence 

complaints and cause further harm is important. In this chapter,3 I explore how investigations 

into allegations of workplace bullying work in theory, keeping in mind that the primary goal of 

a workplace investigation is to (theoretically) produce factual findings4 that provide employers 

with a sound basis to make good and fair decisions about appropriate future actions, 5 in respect 

of their workers and their organisation. 

 

Possible issues that may arise in the practice of workplace investigations are identified by 

reviewing relevant Australian case law which references the conduct of workplace 

investigations, and through the results of a short confidential survey of workplace investigators 

(see Appendix 1).6 The five survey respondents provide experiential and observational insights 

into how workplace investigation processes work ideally, and also how it may be possible for 

                                                           
1 Paul Moss, Manager, Employee Relations Consulting, Chamber of Commerce and Industry of Western Australia (CCIWA), 

Committee Hansard, Perth, 8 August 2012, p. 11. In House of Representatives Standing Committee on Education and 

Employment, Parliament of Australia, Workplace Bullying: We just want it to stop, (2012), 76. 
2 In the (legal) practitioner author’s experience. See also Nicola Roxon in Rose Bryant-Smith, Grevis Beard and Lisa Klug, 

‘Effective Workplace Investigations: A practical guide for HR professionals’ (2013) Worklogic, Foreword. 
3 Parts of this chapter have been accepted for publication in 2018 as Allison Ballard and Patricia Easteal ‘Procedural fairness 

in workplace investigations: Potential flaws and proposals for change’. 
4  (Victorian) Independent Broad-based Anti-Corruption Commission and the Victorian Ombudsman, Investigations Guide: 

Conducting Internal Investigations into Misconduct, (Victorian Government 2016) 6. 
5 William J. Woska, ‘Legal Issues for HR Professionals: Workplace Investigations’ (2013) 42(1) Public Personnel 

Management, 90, 91. 
6 Approved by University of Canberra Ethics Committee Project Number 14-62. 
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principles of natural justice to be violated.7 Lastly, revisiting some of the points raised in 

Chapter Four: ‘Workplace Bullying: Conduct and Consequences,’ the costs that may be 

incurred by employers and employees as a consequence of such violations and how potential 

pitfalls may be avoided are revisited. 

 

‘IN THEORY’ MENT PROCESSES WORK HOW COMPLAINT MANAGE 

As highlighted in Chapter Eight: ‘Shutting-up or Speaking-up: Navigating the Invisible Line 

Between Voice and Silence’ it is well-recognised that workers often do not complain about 

workplace abuse.8 However, when they or others do make allegations of workplace misconduct 

employers are generally expected or required to respond in some way.9 Worker allegations 

about bullying may be formal or informal, oral or written, direct or indirect.10  

 

Complaints may canvas conduct occurring at work or outside of work, in the offline world or 

in the online world. Notice of a complaint may be actual (where the employee notifies the 

employer) or constructive (where the employer should have known of the misconduct or 

harassment including because of persistent rumours or other factors).11 Some suggest that 

waiting for a formal complaint before acting is not best practice and that employers should 

consider initiating a workplace investigation as soon as they have constructive notice of a 

potential issue lest they later be accused of breaching their duty of care12 or demonstrating tacit 

                                                           
7 The small sample size is adequate for these informational purposes. A larger number of respondents for validity and reliability 

would be necessary if I were drawing conclusions concerning the frequency of procedural issues. 
8 For example, a June 2017 survey of US Forest Service of 4810 full and part-time employees, most of those who responded 

indicating direct experience as a victim of (sexual harassment) did not report it, with the majority of respondents agreeing or 

strongly agreeing that they were aware that the Forest Service has a zero-tolerance policy on harassment: United States 

Department of Agriculture, Survey of the Forest Service Region 5 Regarding Sexual Harassment: Methodology, Analysis, and 

Results (USDA 2018) 1. Those who experienced but did not report harassment claimed ‘they didn’t trust the reporting process, 

didn’t believe that the process would be confidential, or feared a negative impact on their job’: Elizabeth Flock and Joshua 

Barajas, ‘They reported sexual harassment. Then the retaliation began’ PBS NewsHour (online) 1 March 2018 

<https://www.pbs.org/newshour/nation/they-reported-sexual-harassment-then-the-retaliation-began>. 
9  For example, on becoming aware of (misconduct) allegations, the relevant person ‘should closely analyse the information…. 

breaking it down to identify what is fact and what is suspicion, opinion or possible exaggeration… to get a full account of the 

allegations from the source: (Victorian) Independent Broad-based Anti-Corruption Commission and the Victorian 

Ombudsman, Investigations Guide: Conducting Internal Investigations into Misconduct, (Victorian Government 2016)7. 
10 For example, employers may only become aware of misconduct allegations within the context (and content) of a complaint 

or application to an external body such as a court or tribunal. Notice of allegations may also be indirect where a worker first 

complains to an external body such as the Fair Work Commission (the FWC), the courts, or an integrity body by making anti-

bullying, unfair dismissal, adverse action, unlawful termination, or discrimination applications, or through protected interest 

disclosures or a complaint to an ombudsman. 
11 Beth K. Whittenbury, ‘Critical Timing Issues with Respect to Workplace Investigations: What Would the U.S. Supreme 

Court Say?’ (2015) 25 Southern Law Journal 77- 100, 77-78. 
12 Shea v TRUenergy Services Pty Ltd (No 6) [2014] FCA 271. 
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agreement with the conduct in question.13 Others claim that conducting investigations into 

allegations of misconduct is one of an employer’s ‘necessary functions’ and ‘without an ability 

to carry out this function, the employment relationship could not operate effectively’.14 A 

workplace investigation is a legitimate workplace tool15 which is often required for compliance 

with internal or external obligations, or to respond appropriately to a complaint.16 Employers 

could be said then to have a general or implied duty to investigate reports of any workplace 

incident that (allegedly) violates its rules, regulations, policies, or procedures,17 though this is 

not always done, or done in a timely manner.18 In Hayes & Ors v State of Queensland19, where 

four managers alleged their employer had breached its common law duty of care to provide 

adequate support in a hostile workplace, particularly in the face of a lengthy investigations into 

multiple (200) bullying and harassment complaints, the Court found there was a duty of care in 

relation to investigations. This duty surfaced at the time the employer understood that the 

investigations would be substantial and protracted and had sufficient information to determine 

that its employees were vulnerable or distressed leading up to and during the investigations.20  

 

As under Australian law, there are currently no mandatory qualifications for workplace 

investigators, complaints, allegations or grievances may be investigated internally by the 

employing organisation (for example, by managers, employed human resource practitioners,21 

or industrial relations advisors), or externally (for example, by third parties22 who may be 

lawyers or non-lawyers). The fledgling workplace investigation ‘industry’ is largely un-

regulated in Australia.23 There is a view that lawyers have a better understanding of fundamental 

                                                           
13 Jonder Ho, ‘Landmines to Avoid in Conducting Workplace Investigations’ (2015) 41(1) Employee Relations Law Journal, 

55-69, 55. 
14 Jurecek v Director Transport Safety Victoria (Human Rights) [2015] VCAT 253 at paragraph [172]. 
15 John Wilson, ‘Investigating bullying or bullying by investigation?’ The Canberra Times (on-line) 2 May 2017 

<http://www.canberratimes.com.au/national/public-service/investigating-bullying-or-bullying-by-investigation-20170428-

gvv4mx.html>. 
16 Nick Ruskin, ‘Role of lawyers in workplace investigations’ (2014) Inhouse Counsel, 62. 
17 Woska, above n 5, 90; Roxon above n 2, 219. 
18 See for example, Roelofs v Auto Classic (WA) Pty Ltd T/A Westcoast BMW [2016] FWC 4954 at [104], [111], and [119]. 
19 [2016] QCA 191. 
20 Hayes & Ors v State of Queensland [2016] QCA 191. The duty of care was breached by unsympathetic emails, restricted 

communication, unilaterally removing the managers from their roles, failing to discuss the investigation process, and not 

providing support persons (access to counselling did not discharge this onus). 
21 See for example Richardson v Oracle Corporation Australia Pty Ltd [2014] FCAFC 82 at [11] where Ms Richardson’s 

sexual harassment complaint was investigated by an Oracle human resources officer, and Mikulic v Ecolab Pty Ltd [2017] 

FCCA 146 where Mrs Mikulic’s multiple bullying complaints were investigated internally on at least two occasions before 

being referred to an external investigator. 
22 See for example Ms SB [2014] FWC 2104 at [27] where a bullying complaint was investigated internally and then externally 

by a law firm. 
23 James Mattson and Mark Paul, ‘Workplace investigations: time to reform our thinking?’ (Paper presented at the 8th Biennial 

Australian Labour Law Association Conference, Melbourne, 4-5 November 2016), 1. 

http://www.canberratimes.com.au/national/public-service/investigating-bullying-or-bullying-by-investigation-20170428-gvv4mx.html
http://www.canberratimes.com.au/national/public-service/investigating-bullying-or-bullying-by-investigation-20170428-gvv4mx.html
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investigation principles such as confidentiality, timeliness, procedural fairness, and the rules of 

evidence and are therefore well-placed to conduct investigations.24 It is important to note though 

that not all complaints need to be formally investigated; a decision not to fully investigate a 

matter may, in some circumstances, be reasonable and appropriate.25 Plus, where an 

investigation is undertaken, if an employee unreasonably fails to cooperate with that process, 

for example, by refusing to answer questions unless they are put in writing by the investigator, 

the refusal may constitute a valid reason for the termination of their employment;26 it may also 

indirectly silence the employee by ultimately separating them from the organisation. 

 

According to Law, Contract and Policy  

Theoretically, in Australia, the organisational response to a complaint may be informed by the 

common law,27 statute law,28 individual contracts of employment,29 and also by any relevant 

policies, procedures or relevant workplace agreements (for example, awards or enterprise 

agreements).30 

 

Generally, in Australia, complaints of bullying, harassment and other work health and safety 

concerns will require investigation to comply with statutory obligations,31 though the type of 

investigation will typically be dictated by the seriousness of the allegations. A thorough 

investigation will be required where the allegations of misconduct are so serious that they may, 

if substantiated, possibly ground the termination of employment.32  Provision for the initiation 

and conduct of investigations may be included inter alia in contracts, policies, awards, and 

                                                           
24 Ruskin, above n 16, 63. 
25 Ms SB [2014] FWC 2104 at [96]. 
26 Grant v BHP Coal Pty Ltd (No 2) [2015] FCA 1374 at [103] where the employer had commenced an investigation into an 

employee’s refusal to attend a medical appointment. 
27. A duty of care at common law will generally arise when a person should have foreseen that their conduct could result in 

injury to another: Donoghue v Stevenson [1932] AC 562). However, at common law, an employer has no obligation to 

undertake workplace investigative processes fairly: Carolyn Sappideen, Paul M O’Grady, and Joellen Riley with Belinda Smith, 

Macken’s Law of Employment, and (Lawbook Co 2016) 185. 
28For example, the Work Health and Safety Act 2011 (Cth), places a primary duty of care on employers (or PCBUs - persons 

conducting a business or undertaking: section 19. It also requires employees to take reasonable care for their own work health 

and safety which could be construed as requiring the reporting of concerns about bullying and harassment: section 21. However, 

the statutory schemes governing public sector employment may be so comprehensive they have the effect of excluding the 

common law rules of natural justice: Andrew Stewart, Anthony Forsyth, Mark Irving, Richard Johnstone and Shae McCrystal, 

Creighton & Stewart’s Labour Law (The Federation press, 6th Ed, 2016) 738. 
29 Where there are express contractual provisions to this effect: Sappideen et al, above n 26, 185. 
30 See for example Christine Thomas and Patricia Goddard v St Vincent de Paul Aged Care & Community Services - PR963817 

[2006] AIRC 46; (25 January 2006) at [19] - [22]. In this unfair dismissal case, an earlier investigation report into bullying by 

one of the applicants was considered unfair by the applicant who also considered her point of view was not considered. 
31 Ms SB [2014] FWC 2104 at [79]. 
32 Ruskin, above n 16, 62. 
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enterprise agreements. It is therefore incumbent upon employers to institute suitable processes 

to manage workplace complaints and grievances in a fair, timely and professional way, 

particularly where complaints incorporate unlawful discrimination work health and safety 

issues, such as bullying and harassment.33 Policies or procedures involving workplace 

investigations may or may not be contractual, but where a policy is expressly stated to be 

contractual, or if it has promissory wording which suggests that the policy is contractual, the 

employer may be in breach of the employment contract should it fail to follow its own policy, 

leaving it open to the employee the right to terminate and claim damages.34  

 

A preliminary first step may be taken to determine if a more comprehensive investigation is 

required.35 In relation to workplace complaints which present as applications for orders to stop 

workplace bullying, the Fair Work Commission (the FWC), in considering the terms of any 

order, must take into account any final or interim outcomes arising from an investigation into 

the matter, any procedure available to the worker to resolve grievances or disputes, any final or 

interim outcomes arising out of those procedures, and any other matter that the Commission 

considers relevant.36 

 

THE THEORY -ESS ING PROCEDURAL FAIRNENSUR 

For a variety of reasons, investigations should integrate the principles of procedural fairness37 

and any statutory requirements, such as those required by workplace surveillance, 

discrimination, and unfair dismissal laws.38 No matter the nature of the workplace matter under 

investigation, the procedures used are not beyond the scrutiny of courts or tribunals, particularly 

where investigation procedures are enshrined in organisational policy39 or the law. With rising 

                                                           
33 Dev Pillay and Nicole Jones, ‘Australia: Safety First: Adverse Action in the context of work health and safety’, DLA Piper 

Publications 6 July 2013 < https://www.dlapiper.com/en/us/insights/publications/2013/07/australia-safety-first-adverse-action-

in-the-con__/>. 
34 See for example Goldman Sachs JB Were Services Pty Ltd v Nikolich [2007] FCAFC 120. 
35 For example, in the Australian Public Service, each department has its own policies and procedures for investigating 

allegations of code of conduct breaches. There is no automatic requirement for a comprehensive investigation and minor 

breaches can be dealt with informally, including by way of monitoring, coaching, mediation, and written warnings: John 

Wilson, ‘Investigating bullying or bullying by investigation?’ The Canberra Times (on-line) 2 May 2017 

<http://www.canberratimes.com.au/national/public-service/investigating-bullying-or-bullying-by-investigation-20170428-

gvv4mx.html>. 
36 Section 789FF (2). 
37 Though there is no general duty, under the common law, to afford natural justice in employment: Rothman J in Russell v 

Trustees of the Roman Catholic Church for the Arch-Diocese of Sydney [2007] NSWSC 104. 
38 Ruskin, above n 16, 62. 
39 Giri Sivaraman, ‘Fair or fail? Investigations in the Workplace’, (2015) 35(7) The Proctor 12, 12-13. 

http://www.canberratimes.com.au/national/public-service/investigating-bullying-or-bullying-by-investigation-20170428-gvv4mx.html
http://www.canberratimes.com.au/national/public-service/investigating-bullying-or-bullying-by-investigation-20170428-gvv4mx.html
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litigation costs, managers are increasingly expected to be competent in handling workplace 

issues well enough to avoid court (or tribunal) proceedings.40 Both complainants and alleged 

perpetrators are also often already reasonably concerned about the consequence of their 

complaint-making, including rumour and innuendo, possible retaliation and victimisation, and 

damage to reputation, working relationships and future career opportunities.41 Therefore, it is 

imperative that the matter be investigated fairly, properly, carefully, and systematically, to 

determine the facts of what actually occurred, to put any views about what happened to the 

(alleged) perpetrator and give him or her the chance to respond to the allegations.42  

 

The requirement to provide an opportunity to respond is: 

…fundamentally predicated upon the decision-maker approaching the issues under 

consideration with an open mind such that the opportunity represented some 

practical and realistic potential [for the alleged wrongdoer] to persuade the 

decision-maker to a particular view.43  

 

If the organisation has complaint-handling or disciplinary policies and procedures in place (or 

there are relevant provisions in an award),44 the steps contained in those documents should be 

followed.45 Where an investigation is flawed or does not otherwise comply with the relevant 

organisational policy, there may be a breach of the employee’s contract,46 particularly if the 

policy forms part of the employment contract.47 Procedural failings may result in compensation 

orders or render otherwise fair dismissals, unfair.48 In the Full Federal Court of Australia 

decision of Bostik (Australia) Pty Ltd v Gorgevski Gray J observed [emphasis added]: 

 I am unable to accept this argument.  Although the procedural requirements….. 

will vary according to the circumstances, they are intended to be real.  An employer 

genuinely investigating an allegation of misconduct or neglect of duty, or some 

other act or omission which might provide a ground for dismissal, is required to 

carry out a proper investigation, and not merely to go through the motions.  The 

employer is required to ascertain whether there are any mitigating factors, either 

                                                           
40 Louis Avitabile and Brian H. Kleiner, ‘How to Assess Credibility When Conducting Workplace Investigations Management’ 

(2003) 26(2-4) Research News, 219 – 226, 219; Ho, above n 13, 55; Rose Bryant-Smith, Grevis Beard and Lisa Klug, ‘Effective 

Workplace Investigations: A practical guide for HR professionals’ (2013) Worklogic, 54-55. 
41 Woska, above n 5, 96; Richardson v Oracle Corporation Australia Pty Ltd [2014] FCAFC 82 at [15], [190]. 
42 Wheeler v Philip Morris Ltd (1989) 97 ALR 283, 88-89; Sivaraman, above n 38, 12. 
43 Jimenez v Accent Group T/A Platypus Shoes (Australia) Pty Ltd [2016] FWC 5141 (5 August 2016) at [69]. 
44 Bostik (Australia) Pty Ltd v Gorgevski (1992) 36 FCR 20 at [33]. 
45 Ruskin, above n 16, 62. 
46 See for example Romero v Farstad Shipping (Indian Pacific) Pty Ltd [2014] FCAFC 177.  
47 Sivaraman, above n 38, 12. 
48 See for example, Jimenez above n 43 and Applicant v Respondent [2016] FWC 5006 (1 July 2016). 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FWC/2016/5141.html?stem=0&synonyms=0&query=title(%222016%20FWC%205141%22)
https://jade.io/article/194902
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FWC/2016/5006.html?stem=0&synonyms=0&query=title(%222016%20FWC%205006%22)
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associated with the alleged ground for dismissal, or arising from the employee's 

past record and future prospects.  It is not intended that an employer should be able 

to substitute a court proceeding for its own investigation, i.e., to overcome 

procedural deficiencies by establishing to the satisfaction of the court that the 

dismissal concerned would not be harsh, unjust or unreasonable on substantive 

grounds. 

  

There may be cases in which the conduct of an employee has been so gross that the 

court is able to be satisfied that no reasonable employer could have taken any step 

other than to dismiss, whether or not all appropriate procedural steps had been 

followed…... In other cases, it cannot truly be said that no relevant breach of the 

clause arose from a failure to carry out proper procedural steps. Had proper 

inquiries been made, the employer might have considered that conduct which 

appeared to justify dismissal at first sight did not do so when all relevant factors 

were considered.49 

 

In Nicolson v Heaven & Earth Gallery Pty Ltd,50 another dismissal matter which failed for other 

(not procedural fairness) reasons, CJ Wilcox observed [emphasis added]: 

……Section 170DC51 carries into Australian labour law a fundamental component 

of the concept known to lawyers as ‘natural justice’ or, more recently, ‘procedural 

fairness’. The relevant principle is that a person should not exercise legal power 

over another, to that person's disadvantage and for a reason personal to him or 

her, without first affording the affected person an opportunity to present a case. 

The principle is well-established in public administrative law. It was accepted into 

international labour law when Article 7 was inserted in the Termination of 

Employment Convention. Section 170DC is directly modelled on Article 7. The 

principle is, I believe, well understood in the community. It represents part of what 

Australians call ‘a fair go’. In the context of s.170DC, it is not to be treated lightly. 

The employee is to be given the opportunity to defend himself or herself ‘against 

the allegations made’; that is, the particular allegations of misconduct or poor 

performance that are putting the employee's job at risk……  

 

In the present case, [no allegations were put to the Applicant] …. against which he 

could defend himself……For s.170DC(a) to be satisfied, it would have been 

necessary for the respondent to determine what aspects of [the Applicant’s] conduct 

or performance were such as to justify possible dismissal and put those matters 

squarely to him, under circumstances where he had a fair opportunity to defend 

himself. That would have had to be done at a relevant time, close to the date of 

                                                           
49 Bostik (Australia) Pty Ltd v Gorgevski (1992) 36 FCR 20 at [34] to [35]. In this case Dimitrja Gorgevski was terminated for 

breaching a strict company rule against smoking. Gorgeviski was awarded substantial damages for breach of contract. The 

company appealed against the primary judgment and lost. 
50 (1994) 57 IR 50. 
51 That is, section 170DC (a) of the Industrial Relations Act 1988 (NSW). 

https://jade.io/article/218300/section/21759
https://jade.io/article/218300/section/21759
https://jade.io/article/218300/section/21759
https://jade.io/article/218300/section/40601
https://jade.io/article/194902
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dismissal. It would not suffice that something was said to [him] four weeks earlier, 

after which he was allowed to go on with his work as before. 

  

It follows that, if I had not reached the conclusion that [the Applicant] was excluded 

from Subdivision B of Part VIA by reg.30B, I would have found that his dismissal 

infringed s.170DC. Paragraph (b) of that section is inapplicable. There is no basis 

for saying that Heaven & Earth could not reasonably have been expected to give 

[him] an opportunity to defend himself. There was no urgency about his dismissal 

and no problem about first putting the allegations to him.52 

 

In the more recent case of Jimenez,53 where a store manager was summarily dismissed after 

state and area managers conducted an investigation into a complaint of possible employee theft, 

the FWC found that a 

manifestly erroneous approach [was] adopted by the employer … [meaning] that 

there was no proper basis to justify the summary dismissal.54  

Upon proper analysis by the FWC, only one of the employer’s findings of serious misconduct 

were sustained;55 in other words, procedural errors made by the employer had 

rendered what would have otherwise been an entirely fair dismissal with notice, to 

be an unreasonable and unjust summary dismissal.56  

 

Similarly, in the early case of Nhut Chau Banh the investigation into the alleged incident which 

grounded the dismissal and the issues leading up to it was 

one-sided, totally inadequate and tainted by [the investigator’s] unequivocal 

acceptance of the versions of the events given by [selected witnesses] as against the 

version of the applicant.57 

 

Selection of Investigator  

To ensure procedural fairness, an investigator needs to be objective (neutral and unbiased) and 

thorough; understand relevant laws, workplace rules, policies, and regulations; possess (good) 

                                                           
52 Nicolson above n 50, at [60]. 
53 Jimenez above n 43. 
54 Ibid at [78].  
55 Ibid at [76]. 
56 Ibid. 
57 Nhut Chau Banh v Bridgestone TG Australia Pty Ltd [1998] AIRC 614; (19 May 1998). 

https://jade.io/article/218300/section/21759
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organisational, communication, and interviewing skills; and act with sensitivity.58 Accordingly, 

the (US) Equal Employment Opportunity Commission (EEOC) suggests that employers should 

only use investigators who have no stake in the outcome and who are able to conduct thorough 

and impartial investigations.59 The investigators in my sample (three lawyers; two non-lawyers) 

reported that they were recruited to conduct workplace investigations in a variety of ways 

including by word of mouth (all respondents), via business development and firm marketing 

activities including through delivering seminars, and through tender processes:  

From a range of referrals that include, in the main, association with the larger client 

groups I list with and who have me registered as an independent investigator on 

their placements of panels of providers.  Occasionally, a referral is via word of 

mouth.                                                                                                [Non-Lawyer 1] 

 

If an employee lawyer or some other employee is engaged to conduct the investigation, that 

person should be able to demonstrate a necessary degree of independence from the organisation, 

despite the employment relationship. Where some doubt as to independence exists, external 

legal advisors should be engaged,60 as there is a view that they have a better understanding of 

fundamental investigation principles including confidentiality, timeliness, procedural fairness 

and the rules of evidence.61  

The ‘fact-finder must be fair, impartial, thorough, and … purposeful and typically 

be able to converge ‘many disciplines and an assortment of uncommon skills… 

[and possess] a comprehensive understanding of criminal, civil, and employment 

law.62 

 

The bottom line though is that whether the investigations are conducted ‘in-house’63 or 

outsourced to independent third-party providers,64 the investigator should be capable of 

collecting and objectively considering the facts without any undue pressure or influence from 

                                                           
58 Woska, above n 5, 93. 
59 Ho, above n 16, 56. See also David Warren ‘Avoiding Liability Issues While Enhancing Workplace Investigations’ (2016)39 

Los Angeles Lawyer 11, who summarises the US case law with its emerging standards for statutorily imposed investigations.   
60 Ruskin, above n 16, 63. 
61 Ibid. 
62 Eugene F. Ferraro, Investigations in the Workplace (CRC Press, 2nd Ed, 2012) xxx. 
63 Jonathan Marc Hamberger, Workplace Dispute Resolution Procedures in Australia (PhD Thesis, Macquarie University, 

2015) 10, 94. 
64 Ibid. 
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the employer.65 As one investigator in the survey observed, the role of the investigator is to 

search for the truth:  

The investigator searches for the truth and owes an obligation to all involved to be 

impartial. Partiality has been severely criticised by the courts in past judgments, yet 

some investigators do not understand the importance of playing things straight 

down the line. Emotional support for alleged victims must come from other sources.                          

                                                                                                          [Non-Lawyer 2] 

 

The search for ‘truth’ 

As Ferraro observes, because the use of the term ‘investigator’ can be misleading, the term 

‘fact-finder’ is preferable as it is more descriptive and suggestive of what the investigator 

(should) actually be doing.66 This echoes Commissioner Smith’s view of his role as (de facto) 

investigator into: 

[47] My task is to examine the factual matrix and context in which the interaction 

between Mr Bass and Ms Barakat took place and to determine whether or not the 

conduct of Mr Bass constituted bullying.67  

 

Additionally, the investigator and (ultimate) decision-maker should, wherever possible, be 

different people to diminish perceptions of bias and preconceived outcomes.68 In embarking on 

a fact-finding mission is it important that the objectives of the investigation be carefully 

articulated at the outset, usually in negotiation with the employer.69 By following and recording 

proper processes, the investigator is laying a ‘defensive foundation against claims of bias and 

discrimination or some other form of investigative misconduct’70 There was a preference by the 

surveyed investigators to involvement in formulating objectives or terms of reference (TOR) to 

ensure their independence and the proper planning and conduct of investigations [emphasis 

added]:  

…. I have a very firm policy of ensuring that my role as an independent investigator 

is clearly understood by the employing organisation.                       [Non-Lawyer 1] 

                                                           
65 Ho, above n 16, 56. 
66 Ferraro above n 60, 5. 
67 Media, Entertainment and Arts Alliance v Australian Broadcasting Corporation - PR969617 [2006] AIRC 143; (9 March 

2006) at [47]. The Commissioner found that Ms Barakat had not been bullied at [49]. 
68 Ferraro, above n 60, 5.  
69 Ibid, 13. 
70 Ibid, 14. 
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….. Typically, law firm instructors prepare TOR. In other cases, it is more likely to 

be collaborative.                                                                                         [Lawyer 2] 

 

It varies greatly, although I prefer to have at least some involvement in the TOR 

and will seek a level of flexibility to allow for scope to change the TOR if 

circumstances change …… I set out the requirements of independence from the 

outset.  This can cause resentment, although it is rarely directly exhibited.                             

                                                                                                          [Non-Lawyer 2] 

 

The investigators also discussed other steps they took to better facilitate neutrality and fairness 

[emphasis added]: 

Work to strong TORs supported by an investigation plan and have clear reporting 

lines that do not include the details of the investigation, any untested suspicions or 

directions. In essence, I avoid any discussions of the investigation. [Non-Lawyer 1] 

 

…advance notice of allegations, consistent interview practices with 

complainant/respondent, peer review of my draft reports by another investigator..            

                                                                                                                  [Lawyer 3] 

 

Produce reports that are only based on objective, independently gathered reliable 

credible evidence....                                                                                   [Lawyer 2] 

 

I have a sound knowledge of the relevant law, and experience, and I apply it as 

appropriate.                                                                                                [Lawyer 1] 

 

I set out the requirements of independence from the outset. This can cause 

resentment, although it is rarely directly exhibited.  I have been refused relevant 

evidence from agency files that would likely have exonerated the person under 

investigation.  This resulted in my finding the matter not proven.  That 

Commonwealth agency has never offered me another matter.         [Non-Lawyer 2] 
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While respondents generally described how they had developed a way of conducting an 

investigation that included evidence -gathering, there was recognition of the role of their 

intuition too in ascertaining ‘truth’. 

Proper TOR, planning, scoping and identification of the issues is key from the 

outset.  Identifying alleged breaches or rules or legislation, developing an evidence 

matrix, remaining open minded. Proper recording of evidence is essential.  

Developing an understanding of not only the functional aspects of the allegations, 

but also the history and culture of the workplace are key issues.  Underlying 

relationships (+ and -) can be important to putting matters into context.  It follows 

that the development of intelligence as well as evidence is important if he matter is 

to be investigated in an accountable manner that can withstand judicial scrutiny…. 

Gut feeling is simply a catchall term that covers both fluid and crystallised thinking, 

as well as the use of intelligence. Anything less is purely luck. When someone uses 

the term 'gut feeling' or 'intuition' an analysis generally either shows that there was 

some level of fluid or crystallised thinking behind it, intelligence was involved, or 

it was luck.                                                                                         [Non-Lawyer 2] 

 

Evidence matrix hunt for document references and objective points in 

time/decisions assessments of credit [gut feeling or intuition]. Sometimes, or 

infrequently it shouldn’t but there is always the potential for unconscious 

reactions/sympathies.                                                                                 [Lawyer 3] 

 

I draw on experience, training and strong interpersonal skills in drawing a 

consciousness of rapport and testing the information provided throughout the 

interview…. I recognise the importance of dealing with each individual with a 

consciousness of potential personal biases, halo or negative reactions and try to get 

each individual to provide their best memory of what they experienced through their 

senses. I seek to differentiate between memory, hearsay or subsequent discussions 

of the matters concerned. I work to the rule of "test your gut instincts against the 

facts and evidence available.                                                             [Non-Lawyer 1] 

 

How the Process May be Compromised and Complainants Silenced 

As one respondent investigator observed, although workplace investigations can be 

intimidating, investigators are not counsellors - and while the courts have previously criticised 

the lack of investigator independence, some investigators simply ‘do not understand the 

importance of playing things straight down the line’.71  Not being warned that termination of 

employment is a potential outcome or the reason for a meeting, being given allegations and 

                                                           
71 Non-Lawyer 2. 
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expected to respond to them in the same meeting (or shortly afterward), and being asked open 

questions that do not clearly put allegations, may each constitute a denial of procedural fairness 

in workplace investigations;72 potentially silencing suspected wrongdoers. Continuing to allow 

regular contact between a complainant and an alleged perpetrator may contribute to the further 

psychological harm and distress (and potential silencing) of the complainant and may also have 

significant legal and financial repercussions for the employer.73  Further, if investigation 

outcomes are predetermined or disputed, or if investigations are performed only partially or 

negligently, or by unqualified individuals, litigation and liability to the employer may flow.74  

 

The Standard of Proof 

In Australian workplace investigations, the standards of proof normally referred to is the civil 

standard - the ‘balance of probabilities’ or the Briginshaw75 standard; both are often alluded to 

in investigation reports. As Mattson and Paul observe though, the civil standard of proof only 

applies to court proceedings,76 and 

even a finding on the balance of probabilities is simply a finding that the event is 

more probable than not.  To describe investigations as a process of determining 

‘true facts’, ‘the truth’ or finding allegations as ‘correct’ creates an undeniable 

tension.77   

 

In G Bagatur,78 an unfair dismissal matter, the AIRC referred to King v Freshmore (Vic) Pty 

Ltd. In that case, a Full Bench of the AIRC held that when the reason for employment 

termination is based on the (alleged) misconduct of the employee, the AIRC must [emphasis 

added] ‘determine for itself on the basis of the evidence in the proceedings before the 

Commission whether the conduct did in occur if it is an issue subject to challenge during the 

proceedings.’79 

 

                                                           
72 Bryant-Smith, Beard and Klug, above n 2, 100. 
73 Richardson v Oracle Corporation Australia Pty Ltd [2014] FCAFC 82 at [12]. 
74 Woska, above n 5, 90-91; Sivaraman, above n 32, 12. For case law see Joan Squelch and Robert Guthrie, ‘The Australian 

Legal Framework for Workplace Bullying’ (2011) 32(15) Comparative Labour Law and Policy Journal, 15-54, 47. 
75 Briginshaw v Briginshaw [1938] HCA 34, (1938) 60 CLR 33. 
76 James Mattson and Mark Paul, ‘Workplace investigations: time to reform our thinking?’ (Paper presented at the 8th Biennial 

Australian Labour Law Association Conference, Melbourne, 4-5 November 2016) 3-4. 
77 Ibid. 
78 [2006] AIRC 9; (6 January 2006). 
79 Ibid, [40]. 
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In Altug Ozmal,80 an unfair dismissal matter where a workplace investigation was conducted by 

a human resources facilitator and a manufacturing manager, the investigators’ report provided  

[t]he investigation leads [us to] believe that on the balance of probability 

confrontational statements were probably made by both parties equivalent to 

provocation and inappropriate behaviour.  However, actual events, discussions and 

threats cannot be substantiated by the investigation leads.... 81 

 

and concluded with a recommendation that the employer ‘[e]scalate warnings for both 

employees and remove one or both employees from the [workplace]’. The employer accepted 

this recommendation and Mr Ozmal was dismissed because he already had a final warning on 

his file.  

 

Deputy President Hamilton found that the investigation report was contradictory including 

because it stated that [emphasis added] 

…a conclusive indictment of guilt cannot be attributed to either party’, i.e. that one 

or other might be innocent of misconduct and yet nevertheless concluded that ‘on 

the balance of probability confrontational statements were probably made by both 

parties equivalent to provocation and inappropriate behaviour.82   

 

The report recommended the preferred option as being to escalate the existing warnings, that 

is, disciplinary action and the termination letter built on that by stating ‘that ‘the investigation 

undertaken substantiated these allegations’, the allegations being breach of company policies 

and unacceptable behaviour.’ In the Deputy President’s view though, on the basis of the 

evidence before him, he was unable to conclude 

what happened on the balance of probabilities because of [his] real doubts about the 

evidence of both suspected wrongdoers. He found that the report was an 

unsatisfactory basis for terminating Mr Ozmal’s employment, even though the new 

incident required investigation, and the employer tried to carry out the investigation 

in good faith, observing that ‘[even] the best management systems at times do not 

perform as expected, and unfortunately this present matter seems to be one of those 

cases.83 

                                                           
80 Altug Ozmal and Hawker de Havilland Aerospace Pty Ltd [2004] AIRC 979; (7 October 2004) (U2004/3344). 
81 Ibid at [8]-[11]. 
82 Ibid, at [33]. 
83 Ibid, [34]-[35]. 
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Investigation as Bullying  

While the conduct of a workplace investigation may result in a breach of the employer’s duty 

of care, initiating a workplace investigation may itself amount to an actionable adverse action 

against the employee concerned. In AMWU v Visy Packaging Pty Ltd84 for example, after the 

applicant raised work safety concerns, he was suspended without pay pending an investigation 

into his conduct. The Court did not accept the Visy managers’ evidence, finding instead that 

they had attempted to disguise the real motivations for the adverse actions they took against the 

complainant. It held that conducting the investigation was adverse action because it could result 

in dismissal and therefore made his employment less secure. This is an example of how an 

investigation into bullying can become ‘bullying by investigation’.85 Also, the substance of the 

anti-bullying application in Lynette Bayly86 was that the allegation of misconduct against her 

and the investigation that followed on the heels of her complaint about a senior manager, was 

of unreasonable behaviour which constituted relevant workplace bullying for the purposes of 

the FW Act.  

 

Commissioner Hampton observed similarly in the anti-bullying application of Ms SB: 

the making of vexatious allegations against a worker, spreading rude and/or 

inaccurate rumours about an individual [and] conducting an investigation in a 

grossly unfair manner …. are capable of being considered as unreasonable conduct 

of the kind contemplated by s.789FD (1).87  This depends upon the nature of the 

actual conduct and the context. I also accept that a manager may be subject to 

bullying behaviour by employees who report to them.88 

 

By the same token, it could be argued that some allegations of workplace bullying may 

themselves amount to bullying. In the unfair dismissal case of McKeon v Centrelink,89 the 

applicant made a number of allegations including an alleged assault by a co-worker, refused to 

                                                           
84 [2013] FCA 525.   
85 John Wilson, ‘Investigating bullying or bullying by investigation?’ The Canberra Times (on-line) 2 May 2017 

<http://www.canberratimes.com.au/national/public-service/investigating-bullying-or-bullying-by-investigation-20170428-

gvv4mx.html>. 
86 Lynette Bayly [2017] FWC 1886. 
87 The anti-bullying provisions of the Fair Work Act 2009 (Cth). 
88 Ms SB [2014] FWC 2104 at [105]. 
89 PR911316 [2001] AIRC 1197; (15 November 2001). 

http://www.canberratimes.com.au/national/public-service/investigating-bullying-or-bullying-by-investigation-20170428-gvv4mx.html
http://www.canberratimes.com.au/national/public-service/investigating-bullying-or-bullying-by-investigation-20170428-gvv4mx.html
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cooperate with an investigation into his own alleged misconduct (including through his alleged 

‘failure to treat everyone with respect and courtesy and without harassment’) and asserted that 

the code of conduct did not apply to him: 

Since I am a male person not a brainless sexless humanoid the Agency's policy of 

shared behaviours does not apply to me… in the absence of a distinction between 

women's conduct and men's conduct, the APS Code of Conduct under which I was 

dismissed is incomprehensible….Since women and men have different brains, 

different perceptions, different behaviours and different conduct a Code of Conduct 

which contains no distinction between women's conduct and men's conduct is 

concerned with the conduct of brainless, sexless humanoids….Since I am a male 

person not a brainless sexless humanoid the APS Code of Conduct does not apply 

to me, therefore I cannot be dismissed under it.90 

 

Commissioner Lawson in determining that Mr McKeon’s termination was not unfair, 

dismissing his application and observing: 

The other accusations, while the individuals concerned might consider some petty, 

others more serious, display a rather disconcerting pattern of behaviour. During this 

period under investigation, Mr McKeon has consistently alleged that anyone 

disagreeing with his point of view was incompetent, any form of direction was 

harassment, any disciplinary action, racist. When Ms Crane and Mr Roberts from 

the People Team proved unsupportive of Mr McKeon's point of view, he implied 

they were somehow part of a Centrelink plot to coerce indigenous staff to resign…..  
91…… Having regard to s 170CA(2) ("fair go all round"), the procedures adopted 

by the Commission to ensure that the Applicant received a ‘fair go' in the 

presentation of his case as a self-represented litigant have to be considered together 

with the Herculean patience demonstrated by the Respondent during not only these 

proceedings, but also during other proceedings in other tribunals, and by various 

supervisors, managers and other grievance review officers involved in dealing with 

the Applicant's grievances during a turbulent period of employment with the 

Respondent. In all, I am satisfied that the Applicant has received a fair go beyond 

the normally perceived limits of the concept. In my view, the Applicant has 

exhausted his first-instance options in seeking redress, particularly in the face of 

such overwhelming contradictory material placed squarely before him.92 

 

                                                           
90 McKeon v Centrelink PR911316 [2001] AIRC 1197; (15 November 2001) at [11]. 
91 Ibid, [9]. 
92 Ibid, [21]. 
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Poorly Managed  

Care needs to be taken though as investigations into both formal and informal complaints may 

be resisted by employees and/or viewed by them as poorly managed and retaliatory.93 For 

example in Romero v Farstad Shipping94 the applicant complained that the investigation 

undermined her faith in the employer to the point where she felt unable to continue working for 

it. She perceived that her competence had been called into question by the inquiry and that she 

had not been afforded an opportunity to respond to this slight.  She also complained that she 

was given little chance of fully discussing the events which would have formed the basis of any 

formal complaint. Ms Romero claimed to have been put through an ‘unexpected interrogation 

under the guise of an investigation of a complaint’ and disputed the inclusion of certain 

recommendations in investigation report, which she perceived as being retribution for her 

complaints.  

 

In the earlier (and protracted) unfair dismissal case of Dr Falk,95 Senior Deputy President Drake 

observed [emphasis added]: 

[6] If TCH had deliberately endeavoured to ensure that the management of Dr 

Falk’s employment from 2003 to 2006, the management of the matters of complaint 

against him and the resolution of the outcome of those matters of complaint was as 

complicated, as ineffective, and as damaging for Dr Falk and TCH as was possible, 

they could not have been more successful. …. I have never observed an employment 

relationship or internal process more riddled with procrastination, unreasonable 

formality and unnecessary quasi legal processes. 

[7] ….. In this matter there were longer requests for particulars and more evasive 

and obstructive answers supplied in the resolution of various grievances than I have 

previously observed. 

[8] There was also a significant failure by senior managers to assume responsibility 

for events and TCH management failed to deal with the relevant issues in a timely 

manner except at the end of the process when it was overcome by a desire for 

unnecessary and unreasonable haste. 

[9] Many complaints were investigated and dealt with but then suffered a Lazarus- 

like rebirth. They then became the subject, on the evidence before me, of gossip 

amongst employees and management, were further investigated and in some cases 

were relied upon again in the decision to terminate the employment of Dr Falk. 

There were so many allegations assumed to be fact and gossip about these 

                                                           
93 Romero v Farstad Shipping (Indian Pacific) Pty Ltd (No 3) [2017] FCAFC 102. 
94 Ibid, [22]. 
95 Dr Falk v ACT Health operating as The Canberra Hospital [2007] AIRC 613; (30 November 2007). 
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allegations that the allegations became part of the fabric of the internal history of 

the Renal Unit. 

[10] I have sought unsuccessfully to find a phrase that accurately describes the 

meandering chaos that was the conduct of TCH management towards complaints 

involving Dr Falk. The allegations were straightforward. They were discrete. They 

should have been easy to resolve as matters of fact. I have concluded that there was 

so much time spent on process that there was no time for resolution. There was no 

objective overview of what was going on. There were molehills developing into 

mountains and no-one appeared to have noticed. Management were too busy 

gazing at the molehills.96 

 …… 

[525] Dr Falk summarised the position very accurately at the commencement of 

this arbitration. 

“MR MOSES: But you believe you were set up, don’t you? Isn’t that what you 

think? You think that there has been a campaign against you for some years in 

which you’ve been the subject of a number of unfair allegations being made 

against you and you’re then subject to a number of unfair investigations? --- DR 

FALK: Your Honour, my views on this are that I have no problem with people 

making allegations as long as they’re made in a fair and safe way. I’ve got no 

problem with the allegations being reviewed and adjudicated as long as that’s 

done in a fair and safe way. My problem has been all along that the process has 

not offered me, and it’s been well articulated by Clayton Utz themselves, has not 

offered me procedural fairness, have not offered me the presumptions of 

innocence and has not offered a fair and equitable approach to these allegations. 

I think it’s very reasonable, I’ve got no problem with the organisation looking 

into allegations…….” [436] 

[526] I have decided that reinstatement with continuity of employment and payment 

of all lost salary, adjusted for post-employment income, is the appropriate order in 

this matter. An Order will issue to that effect. 

 

The Dr Falk case is almost a case study in what not to do in respect of workplace investigations: 

unnecessary delay, being overly formal and legalistic, making excessive requests for 

particulars, a failure by management to assume responsibility or proper (objective) oversight, 

an untoward reliance on gossip, a constant re-agitation of apparently settled issues and a denial 

of procedural fairness. These failings are indicative of some of the flawed processes discussed 

below. 

                                                           
96 Ibid at [6] to [10]. 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AIRC/2007/613.html?context=1;query='investigation'%20and%20'bully'%20and%20'work'%20%20;mask_path=+au/cases/cth/AIRC#P2802_378617
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Flawed Processes  

In Shea v TRUenergy Services Pty Ltd97 Ms Shea alleged that the (Mercuri) investigation and 

the associated report were flawed, due, inter alia, to false evidence and collusion by the 

(alleged) perpetrators and witnesses, and a failure to include in the investigation additional 

allegations of further misconduct by an (alleged) perpetrator towards other employees. She 

claimed that the investigation was a ‘cover-up’ in which the CEO was motivated to collude 

because he had also participated in (sexual misconduct). Similar concerns were raised in 

Mikulic where the applicant claimed the internal investigation was flawed because it did not 

substantiate her bullying complaint but also that it was ‘only conducted for the sake of 

appearances’.98 However, a subsequent independent investigation report suggested that the 

applicant had ‘fabricated and/or exaggerated her allegations perhaps in response to issues being 

raised about her performance.99 

 

An earlier case highlights some of the consequences of poor investigations. In 1993, Ryan, a 

longstanding Qantas employee was falsely accused of theft, suspended from his job, and 

suffered a psychological injury following a token investigation by Qantas’ in-house 

investigator, Mr Brian Rudd. Mr Rudd relied on the money-handling system described in 

company documents rather than speaking to staff about what actually happened in practice and 

simply asked Ryan, ‘What did you do with the money?’ When Ryan explained that he didn’t 

take the money, Rudd referred the matter to police, who also failed to properly investigate the 

matter. In 1999, on appeal, Botting DCJ found on the facts that there had been both a malicious 

prosecution and abuse of process.100 

 

Another case which included a number of complaints about the investigation process was 

Richardson v Oracle Corporation Australia Pty Ltd.101 Ms Richardson’s complaint included 

Oracle’s alleged need for a ‘formal complaint’, its requirement that she continue working with 

the alleged perpetrator while the investigation was conducted, restrictions on her discussing the 

                                                           
97 Shea and TRUenergy Services Pty Ltd (No 6) [2014] FCA 271 at [17]. 
98 Mikulic v Ecolab Pty Ltd [2017] FCCA 146 at [8] and [50]. 
99 Ibid, [199]. 
100 Michael Horvath, ‘Charge first, investigate later, acknowledge fault... never a tale of malicious prosecution and abuse of 

process’ (1999) Plaintiff 34-36. 
101 [2014] FCAFC 82 at [17] 
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matter with colleagues, and the Human Resource practitioner’s action in sending the alleged 

perpetrator’s apology to her.   

 

And, in Ms SB,102 while the applicant did not claim that the (post-anti-bullying application) 

investigation was an example of bullying in its own right, she did express concerns about how 

the investigation was conducted, disputing its outcome and relying upon it as indicating that 

she was at risk of future bullying. She also argued that she did not have the opportunity to put 

forward her complaints when she first sought to discuss the matter with human resources. 

 

Dewson v Boom Logistics Ltd103 is another matter in which an investigation was found by a 

tribunal to be improperly conducted. In this matter, Commissioner Cambridge found the 

employer’s investigation process was ‘severely flawed’, considered erroneous facts, and 

‘represented something of a case study in how not to conduct an investigation and determination 

of disciplinary matters leading to termination of employment’. 

The size of the employer’s operation should have provided for a much higher 

standard of procedure to have been followed such that there would be no manifestly 

biased approach which adopted various conclusions without any investigation and 

before hearing from the accused …There was no proper investigation undertaken, 

the relevant manager displayed manifest bias, he pre-determined his views before 

even hearing from the applicant, he ambushed the applicant with the allegations, 

and he unreasonably refused to allow the applicant a support person of his choice. 

It is difficult to imagine a more blatant example of a denial of natural justice.104 

 

 

The Courts have made some suggestions concerning how investigations could be better run. 

For instance, in Jimenez,105 the FWC was critical of the employer’s investigation process, 

observing that three of four allegations could not be substantiated and that the employer had an 

entirely misconceived understanding of what might constitute theft, suggesting it would assist 

if the ‘employer if it refrained from using strong, inflammatory language particularly involving 

                                                           
102 [2014] FWC 2104 at [21] 
103 [2012] FWA 9027 at [70], [72], [83] 
104 [2012] FWA 9027 at [81] and [91] 
105 Jimenez, above note 43. 
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allegations of criminality’.106 The Court recommended the following: that employers should 

have an open mind and not predetermine investigation outcomes, should frame allegations with 

sufficient specificity and detail, should allow sufficient time to respond, should not mislead 

(alleged) perpetrators of misconduct (for example, by disguising the true purpose of meetings), 

should not use inflammatory language or mischaracterise allegations as something that they are 

not, should make enquiries of all relevant witnesses and keep proper records,107 should ensure 

the evidentiary (civil) onus of proof is met,108 and should allow the person under investigation 

a support person.109  

 

The Costs of Flawed Processes  

If workplace investigations are flawed or tainted in some way, in addition to discouraging (or 

silencing) future complaints, they may lead to litigation110 or other adverse outcomes, both for 

an organisation and for complainants.111 The case of Hill v Minister112 indicates the folly of an 

employer not properly investigating allegations of bullying by management and simply acting 

upon reports of poor performance when bullying may be an element in that assessment.113 After 

Mr Hill had confronted his general manager about workplace bullying she had immediately 

demanded his resignation. The then Australian Industrial Relations Commission found that Mr 

Hill’s complaints were a factor in the termination decision and that there was no valid reason 

for the termination. An order for Mr Hill’s reinstatement was made.  

 

In another case, Christine Thomas and Patricia Goddard, on the applicant’s submissions, a 

finding (by the investigator) that Mrs Thomas was intimidating another employee relied directly 

                                                           
106 Ibid, [59].  
107  Ibid, [29], [67], [68], [63], [17], [56], [59]. 
108 Normally, in misconduct in employment matters, this burden rests with the employer with requirements around proof usually 

relies on those outlined in Briginshaw v Briginshaw [1938] HCA 34; (1938) 60 CLR 336; Jimenez v Accent Group [2016] 

FWC 5141 (5 August 2016) at [23]. 
109 Jimenez, above n 43, [70].  
110 Jonathan Marc Hamberger, Workplace Dispute Resolution Procedures in Australia (PhD Thesis, Macquarie University, 

2015) 77. 
111 See for example Shea v TRUenergy Services Pty Ltd (No 6) [2014] FCA Ryan v Qantas, State of Queensland and Lennon 

(unreported, Magistrates Court of Cairns, August 1998 and appeal to the District Court of Brisbane) discussed by Michael 

Horvath, ‘Charge first, investigate later, acknowledge fault…never: a tale of malicious prosecution and abuse of process’ 

(1999) Plaintiff 34-36. 
111 Hayes v State of Queensland [2016] QCA 191 he employer when a complaint was made against them and throughout the 

investigation process and that this duty was breached. 
112 Hill v Minister for Local Government, Territories and Roads [2004] AIRC 394 (Apr. 26, 2004). 
113 Joan Squelch and Robert Guthrie, ‘The Australian Legal Framework for Workplace Bullying’ (2011) 32(15) Comparative 

Labour Law and Policy Journal, 15-54, 30. 

http://www.austlii.edu.au/au/cases/cth/HCA/1938/34.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281938%29%2060%20CLR%20336?stem=0&synonyms=0&query=title(%222016%20FWC%205141%22)
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on statements made by that other employee without affording Mrs Thomas the opportunity to 

respond, relying instead upon management prerogative which seemed to highlight a lack of 

understanding of duties and natural justice. 114 It also evidenced a failure by the respondent to 

follow its own procedures.115 

[25] The extraordinary decision to send letters regarding a “clique” was most 

unfair. The response of the recipients to the letters and manner of their delivery was 

emotional and not surprising. It was unjustifiable to compel any employee, let alone 

longstanding employees of good character to undergo disciplinary procedure for 

the serious matter of bullying without considering an opportunity to respond. 

Disciplinary action was commenced despite neither applicant being aware of an 

inquiry or allegations. 

 

[26] The manner in which it was dealt with was an apparent indifference on the part 

of the consultant to any reaction of those against whom the bullying findings were 

made, notwithstanding excellent work records and the tight knit workplace. The 

decision to commence disciplinary action against each of the applicants on the basis 

of bullying and operating in a clique was made when there was no complaint or any 

conduct which gave rise to it.116 

 

[28] The subsequent decision to only allow response by the applicants to the penalty 

and not the findings of facts confirms a blinkered and unrealistic approach.117 

 

However, Commissioner Hingley though did not agree: 

[84] I do not accept on the evidence that the consultant’s report was “poorly 

prepared and considered”. I can understand the perception, that “the panel” 

comprised of the consultant and the HR Manager, may have biased the consultant 

towards the respondent, but I doubt that in fact this was the case. Although for the 

sake of perception it would have been better had the consultant acted entirely alone 

and this in my view was a flaw in the process, it did not on balance deprive it of 

basic objectivity or fairness. 

 

[97] As noted above, I do not find serious or fatal fault with the independent 

investigation nor do I believe the process leading to the decision ultimately to 

terminate the employment of the applicants, to be flawed in any substantial way. 

                                                           
114 Christine Thomas and Patricia Goddard v St Vincent de Paul Aged Care & Community Services [2006] AIRC 46; (25 

January 2006) at [19] - [22]. 
115 Ibid. 
116 Ibid, [25] - [26]. 
117 Ibid at [28]. 
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The fact that the respondent took so long to ultimately decide to terminate their 

employment in my view supports this conclusion.118 

 

Failure to properly investigate a bullying allegation (for example, fairly and quickly) also may 

result in an award of workers’ compensation.119 In Nikolich120 the majority held that by failing 

to promptly investigate the grievance, the employer had aggravated Mr Nikolich’s depression, 

and that it was foreseeable that he would develop psychological injury as a consequence of this 

treatment. He was awarded AU $515,000.121.  However, as Commissioner Lawson observed 

in G Bagatur, (though it was contended that the human resource practitioner’s reports of the 

interviews ‘were amateurish, signed several days after the event, and prepared by management 

in a language that management wanted to hear’):122  

it goes without saying that the [employer] had a duty of care to its employees to 

provide a workplace free from harassment and racism. The latter term was raised in 

these proceedings by the Applicant in describing some events at the workplace - a 

highly diverse and multicultural workplace. The Respondent’s duty of care 

extended to taking any and all action necessary to dispel racist slurs between 

different ethnic groups of employees…... Suffice to say that the Respondent’s duty 

of care extends to all of its employees despite various ethnicities. In my view the 

Respondent’s investigation was adequate and sufficiently thorough. It did not 

impose any procedural unfairness on the Applicant123 

 

Power and the Question of Investigator Independence  

From the employer’s perspective, there are a number of advantages in having an investigation 

conducted by an external investigator, including to enable the rebuttal of any allegations of bias 

and to defend any claims flowing from a complainant’s refusal to accept (internal) investigation 

findings. 124 Also, where a lawyer undertakes an investigation, a claim to legal professional 

privilege may be made over material collected as part of the process and possibly any reports 

                                                           
118 Ibid, [84], [97]. 
119 See the Nikolich case (Nikolich v Goldman Sachs JB Were Services Pty Ltd [2006] FCA784) discussed by Joan Squelch and 

Robert Guthrie, ‘The Australian Legal Framework for Workplace Bullying’ (2011) 32(15) Comparative Labour Law and 

Policy Journal, 15-54, 30. 
120 Nikolich v Goldman Sachs JB Were Services Pty Ltd [2006] FCA784. 
121 Joan Squelch and Robert Guthrie, ‘The Australian Legal Framework for Workplace Bullying’ (2011) 32(15) Comparative 

Labour Law and Policy Journal, 15-54, 47. 
122 G Bagatur v Valspar (Australia) Corporation Pty Ltd - PR967332 [2006] AIRC 9; (6 January 2006) at [10]. 
123 Ibid, [49]. 
124 See for example Mikulic v Ecolab Pty Ltd [2017] FCCA 146 at [187] and [189] where the manager decided to have a 

bullying complaint investigated externally after earlier internal investigations, in that in ‘an effort to ensure that the 

investigation by PCS was truly independent, he did not provide them with any directions’ about who to interview and nor did 

he instruct them to refuse to consider information relating to the applicant's worker’s compensation claim.  
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arising from it. However, the barrier created by such privilege can be lost125 and may create 

unfairness and be subject to challenge on the grounds that the investigation was not entirely 

independent.126 For example, the organisation might (unfairly) guide the investigator in relation 

to how conclusions might be reached, peruse draft reports and comment on any 

recommendations.127 This is an example of how lack of independence may jeopardize the 

integrity of the investigation and leave the employer open to liability.128  

 

Complaints can be ignored where workplace investigations are permeated by power imbalances 

or fail to really investigate incidents or otherwise question the veracity of the complainant’s 

personal identity as a way of undermining their credibility.129 Official investigations have been 

seen by some researchers as being permeated by relations of power, as failing to really 

investigate the incident, and as questioning the veracity of the victim’s personal identity to 

undermine their credibility.130 In Christine Thomas and Patricia Goddard 131  the (independent) 

consultant commissioned to undertake the investigation was considered 

….compromised by the continued presence and reliance upon the HR Manager [and 

further] did not appear to be aware of and did not take into account personal trauma 

suffered otherwise by [the Applicant who was being investigated].132 

 

 

Even where anti-bullying and harassment and other related policies make provision for some 

form of ‘enforcement’, including by conducting ‘impartial’ investigations, complaints may be 

ignored because of personal relationships between management and the alleged perpetrator.133 

From this perspective, both internal and external investigations can be constructed as achieving 

dominance through distortion, including by changing the outcomes of investigation reports to 

                                                           
125 In Bartolo v Doutta Galla Aged Services Ltd [2014] FCCA 1517 for example, the court held that the employer had to hand 

over a copy of its confidential investigation report because the employer had waived privilege by relying on the report as part 

of its defence to the employee’s adverse action claim. 
126 Ruskin, above n 16, 63. 
127 Ibid. 
128 Ho, above 16. 
129 Marie Hutchinson and Debra Jackson, ‘The Construction and Legitimation of Workplace Bullying in the Public Sector: 

Insight into Power Dynamics and Organisational Failures in Health and Social Care’ (2015) 22(1) Nursing Inquiry 13–26, 18. 
130 Ibid, 17. 
131 Christine Thomas and Patricia Goddard v St Vincent de Paul Aged Care & Community Services [2006] AIRC 46; (25 

January 2006). 
132 Ibid, [23]. 
133 Hutchinson and Jackson, above n 111, 18. 
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reflect what ‘management’ wanted them to reflect.134 The five surveyed investigators noted 

similar obstacles to procedural fairness with several comments referring to such pressures: 

In my view, workplace investigations are frequently compromised because: a) the 

investigator is inexperienced, time poor or underqualified and does not understand 

the rules of evidence, procedural fairness etc., b) the hirer is not willing to pay the 

true cost of a comprehensive investigation. c) the investigator does not adopt a 

neutral mind-set, but sets out to 'prove' the allegations. I cannot comment on 

whether this is linked to the seniority of the alleged perpetrator or not.   [Lawyer 1] 

 

In my experience, pre-determined outcomes are highly unusual, However, there 

will often be a preliminary expectation of which 'side' is more likely to be 

substantiated…. there is likely to be MORE rigour where the respondent is a senior 

manager and less likelihood of prejudgment.                                           [Lawyer 3] 

 

…many of the matters…have carried a strong level of presumption by the referring 

delegate.  Examples include a handwritten note across the subject of a referral report 

from a [senior]…manager assigned the delegate role in a matter that suggested 

systemic inappropriate group behaviour that carried potential criminal implications.  

The note… read "I want these persons made an example of and criminally charged." 

Many others left me with a view that minds had been made up but all delegates 

were very careful to ensure that they followed correct Protocols and avoided 

potential breaches of the "bias rule".                                                [Non-Lawyer 1] 

 

Such untoward ‘influencing’ (for example, being advised of the organisation's outcome or 

desired investigation outcome) may commence before the investigation – at the time of 

tendering or applying for a workplace investigation job: 

… Some panels rotate 'turn-about'.  Others go to the lowest bidder, others pick 

favourites, such as those whom they can manipulate to achieve a particular 

outcome.  Private sector referrals come mainly from word of mouth and are more 

likely to be seeking an impartial, independent outcome than government referrals.  

 

…. It is never so brazen as a direct statement of expectation. One picks up 'the vibe' 

very early on from a range of factors……. Where it has been obvious from the 

outset, I have either declined, or quoted too high to get the job. There are some orgs 

for which I will no longer do investigations. Equally, those organisations will not 

seek my services because I have refused to be manipulated in the past…. … The 

factors vary.  Occasionally, it may be because of the position of the alleged 

                                                           
134 Ibid, 17. 
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perpetrator, but it may also be because of undisclosed relationships that exist 

between the perpetrator and those in the HR area or senior management, making it 

more of a 'relationship' problem than a positional problem.  

 

Yes, on such occasions, I make it clear that such a proposal is a clear breach of the 

bias rule. In such cases, I document the discussions and incorporate a clear 

statement of openness in the TORS and that I will only work with the evidence 

collected, without management influence. This has been agreed to on all but one 

occasion.                                                                                            [Non-Lawyer 2]  

 

A lawyer respondent who had not experienced such pressure did observe that organisations are 

generally not involved in the investigation process but could still influence the outcome both 

by deciding to investigate (or not) and by deciding how they will respond to the investigation 

report. Non-lawyer respondents also reported efforts to influence their decision-making later in 

the process: 

I had occasion to investigate my own manager [a member of the Executive].  He 

attempted to intimidate me verbally without any success. Ironically, he was 

innocent of the allegation, but was counselled by the CEO about his conduct 

towards me …. I prefer to establish from the outset that I am an external, 

independent and impartial investigator. While this may be verbally 

acknowledged….it is sometimes not observed in spirit. I have actually handed back 

[an] investigation because of interference by both internal and external senior 

management……in my view amounted to corrupt conduct [but my] …. employer 

refused to back me because of fear about losing …. work from the organisation.  

                                                                                                          [Non-Lawyer 2] 

 

On a few matters that have involved very senior managers, I have experienced such 

behaviour. In those situations, I have confronted the alleged perpetrator over such 

behaviour and recorded such behaviour in my notes and always within the 

investigation report.                                                                           [Non-Lawyer 1] 

 

This suggests that employers may place more credibility in the decision-making and/or 

investigation reports of lawyers and perhaps also that they are less likely to challenge 

investigations undertaken by lawyers. 

 

Arguably unacceptable interaction between those involved  
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Those with experience as investigators had on occasion witnessed what they described as 

inappropriate activities between alleged targets and their witnesses or between alleged 

perpetrators and their witnesses.  For example: 

[This] seems to be potential problem with both alleged perpetrators and alleged 

targets. In one major bullying matter [where the senior manager was] the alleged 

perpetrator and [a more junior officer] the alleged target, [the senior management 

team of 17 were all] aware of the alleged perpetrator's behaviour but none…saw it 

as inappropriate or their responsibility to take any action… In the initial interviews, 

I saw a pattern of evasion of detail or seemingly set responses (nearly to the exact 

terms) of the majority of the witnesses. On review, I re-interviewed the witnesses 

and managed to get all to be open, honest and provide their individual experiences 

in detail…. Regarding the collusion of alleged targets and their witnesses, I found 

many had discussed the allegations with the alleged target.  They had done this both 

individually with the alleged target as well as in groups.  I needed to work with a 

strong focus of gaining individual memories.  This proved challenging and I find 

[the collusion of witnesses] more common than collusion by the alleged perpetrator. 

                                                                                                          [Non-Lawyer 1] 

 

On occasions, victims will have discussions within a group and then elect to make 

a shared/parallel complaint, e.g. union support persons being in multiple interviews 

and then later supporters of the respondent giving implausibly similar answers and 

'not recalling' unfavourable periods.                                                          [Lawyer 3] 

 

In one …. investigation, the [executive manager with carriage of the investigation] 

was inappropriately involved with one of the key offenders, but saw no reason to 

either disclose this or recuse herself. [When this] came out in the investigation to 

her embarrassment [she] sought to conclude the investigation [and she then] 

assisted the offender in her appeal - which was unsuccessful. The agency saw no 

reason to penalise [the executive manager’s] inappropriate conduct. 

                                                                                                                 [Non-Lawyer 1] 

 

These sorts of comments suggest the possibility not only of bias on the part of witnesses and 

management but also attempts to influence or pervert outcomes, including by cooperating with 

investigators in less than truthful ways. The comments are also suggestive of conflicts of 

interest and possible collusion or conspiracy. 
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Obstacles to Access of Evidence  

Investigators were aware of situations where witnesses who were supportive of alleged bully 

victims had not been interviewed or were treated less favourably. However, there were cases 

too where investigators had been refused access to evidence and witnesses that would possibly 

have cleared the accused person.  Indicative comments included: 

As a result of a number of investigations I have discovered that witnesses in my 

matters have either been victims themselves or witnesses in other matters and not 

been contacted in those matters…                                                   [Non-Lawyer 1] 

 

Only where their evidence is not factually relevant, for example, where another 

witness has established the material facts…                                              [Lawyer 2] 

 

Witnesses should be identified based on relevant observation, not for/against logic. 

I have had both complainants and respondents seek to direct my attention and have 

not interviewed those individuals…                                                          [Lawyer 3] 

 

I am also aware of instances where investigators have been refused access to 

evidence/witnesses that would exculpate the accused person. What is shows is that 

manipulation within orgs can cut both ways. … Again, it can cut both ways. Unless 

the matter is handled discreetly, it can also sometimes end up with workplaces 

divided in support between various parties. Power is not always a factor, as 

popularity can also impact                                                                 [Non-Lawyer 2] 

 

 

Workplace Investigations: Best Practice 

Workplace investigations can be dangerous tools in the hands of unqualified investigators; they 

may create more problems than they solve.135 And, when conducted unprofessionally and/or by 

unqualified ‘investigators’, investigations may be ill-conceived, poorly conducted, and 

traumatic to both targets and alleged perpetrators.136 Lessons from the case law and the insights 

from the investigators surveyed suggest a number of factors they may promote good workplace 

                                                           
135 Marie-Claire Foley, Geoffrey Giudice, Maansi Gupta Khotkar and Daniel Fawcett, ‘Putting the 'fair' in procedural fairness: 

How to conduct a workplace investigation’, (Workplace Info, 6 September 2016) at 

http://workplaceinfo.com.au/termination/unfair-dismissal/cases/putting-the-fair-in-procedural-fairness-how-to-conduct-a-

workplace-investigation#.WnUft0xuKUk>; Warren, above n 27, 4. 
136 In the writer’s legal practice experience and as reflected in case law. See also case example, Jimenez, above n 43. 

http://workplaceinfo.com.au/termination/unfair-dismissal/cases/putting-the-fair-in-procedural-fairness-how-to-conduct-a-workplace-investigation#.WnUft0xuKUk
http://workplaceinfo.com.au/termination/unfair-dismissal/cases/putting-the-fair-in-procedural-fairness-how-to-conduct-a-workplace-investigation#.WnUft0xuKUk
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investigations.137 Employers need to have an open mind and not predetermine investigation 

outcomes.138 Allegations should be framed with sufficient specificity and detail.139 Subjects 

should be allowed sufficient time to respond and should not be misled about the purpose of 

different processes (for example, the true purpose of meetings should not be disguised).140 

Employers/investigators should not use inflammatory language or mischaracterise allegations 

as something that they are not and141 should make enquiries of all relevant witnesses and keep 

proper records.142Attempts should be made to ensure the evidentiary (civil) onus of proof is 

met143 should persons under investigation a support person144 and not be ‘ambushed’.145 Any 

reports created as part of an investigation process should not necessarily protected by legal 

professional privilege. And where, as in Cao, ‘an employee vigorously asserts that an internal 

investigation into bullying allegations will lack transparency or independence, it may be 

prudent for the employer to engage an independent third party to conduct the investigation’.146 

Deputy President Sams though hastened to ‘add that in the circumstances of this case it would 

have unlikely made any difference to the outcome’.147 However, as Mattson and Paul point out 

investigations are meant to be adversarial rather than inquisitorial,148 and ‘responding to 

complaints or disputes with an investigation does not necessarily lead to good business 

decisions and outcomes’.149 

 

CONCLUSION 

While workplace investigations may be characterised as a ‘necessary evil’, they carry 

significant risks for employers where they are improperly conducted, including by violating 

procedural fairness norms such as freedom from bias and pre-determined outcomes. Such risks 

                                                           
137 Roelofs v Auto Classic (WA) Pty Ltd [2016] FWC 4954 at [162] and [165]. 
138 Jimenez, above n 43, at [29], [67], [68] 
139 Ibid, at [63] 
140 Ibid, at [17]. 
141 Ibid, at [56], [59].  
142 Ibid, at [29]. 
143 Normally, in misconduct in employment matters this burden rests with the employer with requirements around proof usually 

relies on those outlined in Briginshaw v Briginshaw [1938] HCA 34; (1938) 60 CLR 336; 

Jimenez above n 43, at [23],  
144 Jimenez above n 43, at [70].  
145 Roelofs v Auto Classic (WA) Pty Ltd [2016] FWC 4954 at [150]. 
146 [2016] FWC5592. 
147 Application by Cao [2016] FWC 5592 (19 August 2016) [2016] FWC 5592 at [130].  
148 Citing Lohse v Arthur (No 3) [2009] FCA 1118 at [45]: James Mattson and Mark Paul, ‘Workplace investigations: time to 

reform our thinking?’ (Paper presented at the 8th Biennial Australian Labour Law Association Conference, Melbourne, 4-5 

November 2016) 3. 
149 James Mattson and Mark Paul, ‘Workplace investigations: time to reform our thinking?’ (Paper presented at the 8th Biennial 

Australian Labour Law Association Conference, Melbourne, 4-5 November 2016) 2. 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FWC/2016/4954.html?stem=0&synonyms=0&query=title(%222016%20FWC%204954%22)
http://www.austlii.edu.au/au/cases/cth/HCA/1938/34.html
http://www.austlii.edu.au/cgi-bin/LawCite?cit=%281938%29%2060%20CLR%20336?stem=0&synonyms=0&query=title(%222016%20FWC%205141%22)
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FWC/2016/4954.html?stem=0&synonyms=0&query=title(%222016%20FWC%204954%22)
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are greater where the investigator is not truly independent or is employed by the employer, 

where are no (or inadequate) policies that are not followed. Therefore, as a first step, 

organisations should develop fair and unambiguous procedures to deal with allegations of 

misconduct, including where allegations may constitute a criminal offence.  Processes need to 

clearly and comprehensively ‘cover the field’, identify the relevant legal standard and onus of 

proof, and set out employee rights and responsibilities and any consequences of misconduct, 

such as inappropriate behaviour.150 Organisations must ensure relevant policies are regularly 

reviewed and updated, circulated and complied with (both by the organisation and its workers) 

and that employees are given relevant and regular training in policies and procedures and 

changes to them.  

 

The case law and the surveyed investigators both emphasize the importance of fairness, 

independence, and proper process Therefore, employers should be prudent when assigning the 

investigation task. Under Australia law, there are no statutory or qualification requirements in 

respect of who may or may not conduct workplace investigations in respect of alleged 

misconduct at work. However, as the law of workplace investigations increasingly becomes a 

distinct part of employment law both overseas151 and within Australia, there will likely be an 

increased need for regulation in this space. Lastly, more research is needed to establish the 

extent to which workplace investigations may silence complaints of workplace misconduct of 

any type, undermine fair and just workplaces, and result in unfair and pre-determined 

outcomes.  

                                                           
150  Matthew Orr, ‘Safeguarding Employees’, (2014) 30(9) Company Director, 54. 
151 Monica R. Jeffrey, ‘Overview of Workplace Investigation Law in Canadian Jurisprudence’, Association of Workplace 

Investigators website at <https://www.aowi.org/canadian-jurisprudence>. 

https://www.aowi.org/canadian-jurisprudence
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Chapter Twelve 
(Alternative) Dispute Resolution and Workplace Bullying 

We are extremely cautious with mediation. In most instances when women come to us and have experienced 

bullying at work it is our assessment that the bullying relationship has proceeded to the extent that it is no longer 

safe for her to enter into mediation. The imbalance of power is so profound that she is just not able to speak freely 

and openly and make requests of the other person to reach an agreement. Mediation relies on two parties 

participating equally and voluntarily, and that is very rarely the case in the sort of bullying we see. ... I think it 

would be unsafe and really inappropriate if it required the person who was being bullied to sit face to face with 

the person who was bullying her. I don't think that would be appropriate at all - Rachael Uebergang (2012) 1 

 

[At court, plaintiffs] encounter people who are more educated and have a higher social class background. These 

people - mediators and court officials - speak with the authority of a greater mastery of the discourses one learns 

in school, particularly those of the law and the helping professions. As they seek to persuade the plaintiffs that 

their problems are not really legal problems but just [interpersonal relationship matters] their education and their 

mastery of the more arcane discourses of legality and therapy buttress their authority. Because they are more able 

to speak, they silence the claims of the parties by disrupting the efforts of the working-class plaintiffs to deploy the 

more powerful discourse of the law and channelling these efforts into the discourse of morality –Sally Angle Merry 

19902 

3INTRODUCTION 

Australian workers who seek legal or other redress in response to workplace abuse usually 

participate in some form of alternative dispute resolution (ADR).4  In Australia, ADR in 

workplace bullying, harassment and discrimination matters typically takes the form of 

conciliation or mediation, although matters infrequently progress to arbitration.5 ADR is 

sometimes referred to as ‘appropriate’ dispute resolution6 or simply as ‘dispute resolution’,7 but 

in this thesis the term ADR is used as it better identifies the process as an alternative or adjunct 

to traditional dispute resolution by litigation, or more specifically, to adjudication by a court.8 

ADR in this form may ‘seek to eschew or postpone formal judicial or quasi-judicial hearings 

                                                           
1 Ms Rachael Uebergang, Co-coordinator, Northern Territory Working Women's Centre, Committee Hansard, Darwin, 17 July 

2012, pp. 2-3 in House of Representatives Standing Committee on Education and Employment, Parliament of Australia, 

Workplace Bullying: We just want it to stop, (2012), 82. 
2 Sally Engle Merry, ‘The Discourses of Mediation and the Power of Naming’ (1990) 2 Yale Journal of Law & the Humanities 

1, 13. 
3 Parts of this chapter have previously been published in Allison Ballard and Patricia Easteal, ‘(Alternative) Dispute Resolution 

and Workplace Bullying: Some pros and cons from the coalface’ (2016) 41(2) Alternative Law Journal 105-109. 
4 This is largely a reflection of legislation governing employment and other civil litigation, for example, the Fair Work Act 

2009 (Cth) (the FW Act) s 368, s 505, s 526, s 595, s 739, the Federal Circuit Court Act 1999 (Cth) s 34, and s 53A Federal 

Court Act 1976 (Cth) (the FC Act). 
5 Even where unsuccessful conciliations lead to matters listed for arbitration, tribunals often make further attempts to resolve 

matters by ADR before hearing, and where parties have a choice to refer a matter for arbitration, as in general protections 

(termination) applications under the FW Act, it is uncommon for them to do so. 
6 Carrie Joan Menkel-Meadow, ‘Too many lawyers? Or should lawyers be doing other things?’ (2012) 19(2) International 

Journal of the Legal Profession, 147, 153. 
7 For example, Sternlight suggested in 2000 that the phrase ‘ADR’ was not useful because ADR processes grouped together 

are more different than similar. In 2009, though, she suggested that ‘ADR’ was helpful to describe dispute resolution processes 

that are not litigation because others frequently group these processes together: Jean R Sternlight, ‘Lawyerless Dispute 

Resolution: Rethinking a Paradigm’ (2009) 37(1) Fordham Urban Law Journal 381. 
8 ‘ADR’ is also the terminology typically used in the Australian legislation cited at n 5 above, and by lawyers working in this 

space. 
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[and] may involve judges or other court-appointed officers or external experts’.9 Almost 30 

years ago, in 1989, Tyler argued that where ADR is used in lieu of adjudication, it should be 

evaluated to determine if the objectives for which it was designed were being met.10 ‘Formal’ 

ADR processes have generally operated alongside (rather than supplanting) what we might 

characterise as quasi-legal strategies (see Chapter Nine) or customary informal ADR (where, 

for example, lawyer-to-lawyer negotiations may settle disputes outside of the courtroom). Any 

evaluation of ADR needs to consider the goals of the justice system and the ability of different 

approaches to achieve those goals.11 Tyler identified four categories of ADR evaluation 

including issues of economy and cost, questions of interpersonal climate, assessments of 

outcome quality, and community perspectives.12 

 

In assessing the usefulness of ADR to resolve cases of workplace abuse brought under the FW 

Act, this chapter focuses only on what Tyler characterises as questions of interpersonal climate 

and outcome quality. Although not totally dissociated from arguments of cost and economy, 

the interpersonal dimension proposes disputant satisfaction with ADR as an evaluation 

criterion.13 Using this criterion, compelling evidence in support of ADR is available.14 However, 

as Tyler aptly notes, disputant satisfaction as a measure of ADR success has a ‘dangerously 

seductive quality’ that is not necessarily objectively justified.15 Closely allied to Tyler’s concept 

of disputant satisfaction are concerns about outcome quality. This measure addresses (among 

other things) the impact of ADR processes on the disputants. For some, ADR is considered a 

‘second class justice’ which lacks the protections of the formal justice system.16 ADR is also 

seen as potentially harmful to those parties lacking power,17 including individual employees 

who have experienced workplace abuse. By the same token though, in ADR, disputant parties 

will seek to couch their descriptions of events [emphasis added]: 

in language intended to persuade, labelling events and explaining actions in terms 

which they expect will be effective for both the other party and the mediator…. or 

judge. They interpret their own actions as fair, reasonable, or virtuous and those of 

                                                           
9 Jonathan Marc Hamberger, Workplace Dispute Resolution Procedures in Australia (PhD Thesis, Macquarie University, 2015) 

11. 
10 Tom R Tyler, ‘The Quality of Dispute Resolution Processes and Outcomes: Measurement Problems and Possibilities’ (1989) 

66 Denver University Law Review 419, 419. 
11 Ibid 420. 
12 Ibid 423–4. 
13 Ibid 429. 
14 Ibid 429. 
15 Ibid 432. 
16 Ibid 430. 
17 Ibid 431. 
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the other side as unfair, small-minded, and irrational. Third parties (mediators, 

magistrates, and, very occasionally, judges) also develop interpretations of the 

event and of the character of the people involved which they introduce into the 

discussion. Power lies in the ability to establish one or another interpretation of 

events and to make it stick with the rest of the group.18 

 

Merry identified three distinct discourses in ADR (morality, legality, and therapy) based on the 

conceptions, myths, and practices of the relevant institution and with each discourse using 

particular words and phrases to conjure that institution’s authority. 19The ‘discourse of morality’ 

for example, is drawn essentially from social life (that is, it is the language and expectations 

around family and other relationships and any attendant rights and obligations).20Legality 

discourse on the other hand is drawn from law and the legal system and is the language of 

property and individual rights, of entitlement, facts and truth, and  legal labels for wrongs (for 

example ‘harassment’, ‘assault’, ‘trespass’, etc.,).21  

 

’Therapeutic discourse’ is drawn from the helping professions. Therapeutic language talks 

about (bad) behaviour as being a product of the environment rather than of individuals. For 

example, in this discourse, factors such as crowding, stress, low levels of tolerance for 

frustration, mental illness, and emotional immaturity are blamed for offensive behaviour rather 

than attributing it to ‘inborn evil, lack of consideration, or a lack of respect’.22 Bad behaviour is 

instead framed as a compassionate manifestation of a need for help, treatment or cure, 23 though 

it can also be used to label and condemn, as in ‘she is crazy… don’t listen to her.’24 While the 

therapeutic discourse can be seen as withholding judgment, it can also be seen as constructing 

an offender as less than a full adult, as lacking full responsibility for him or herself – it is 

therefore disempowering.25 

 

                                                           
18 Merry, above n 2, 3. Merry’s work drew on four years of ethnographic research, including observations of mediation and 

court proceedings, interviews with parties, and participant observations in several primarily white, working-class, native-born 

American neighbourhoods, reflecting the characteristics of parties who tend to bring their problems to the lower courts for help. 

The mediators and court officials who handled the disputes were more middle-class: relatively more educated, affluent 

professionals who were also primarily white. 
19 Merry, above n 2. 
20 Ibid, 6. 
21 Ibid, 6. 
22 Ibid, 8. 
23 Ibid. 
24 Ibid. 
25 Ibid. 
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Merry observed that during ADR, the disputants (and the mediators) would switch between 

discourses, typically using all three, depending on their perceptions of how effective they 

perceived them to be, and also reflecting factors such as gender and the nature of the (perceived 

legal) problem.26 Successfully naming and therefore interpreting the meaning and motives of 

particular actions or events within a given discourse is an act of power, but the power of the 

different discourses and also the ability to establish a given discourse within the ADR is 

unequal.27 The professionally-derived legal and therapeutic discourses appear to have greater 

authority than the morality discourse while mediators and court officials have greater power to 

establish the dominant discourse.28 The law and the (legal) processing of disputes can diminish 

the sense of legal entitlement shared by (working-class) court users, discouraging them from 

thinking of themselves as entitled to legal help for their problems.29 By naming what the 

disputants thought were legal problems as moral or therapeutic discourse rather than in legal 

discourse, mediators and court officials are in effect telling the parties that their sense of legal 

entitlement is misplaced; this, according to Merry, is one of the faces of the cultural domination 

exercised by law.30 

 

OF ADRBACKGROUND: THE USE  

Since the late 1980s, Australia’s industrial relations legislation has promoted the use of 

workplace-based dispute settlement procedures to encourage parties to accept responsibility for 

their own industrial relations.31 Despite this, the role of the industrial tribunals, especially the 

Fair Work Commission, remains important,32 if somewhat diminished. Both formal and 

informal ADR processes are enmeshed in the resolution of Australian employment disputes, 

though as Hamberger highlights, the internal grievance procedures developed by organisations 

are possibly more significant than legally-mandated dispute settlement procedures, for 

example, those contained in enterprise agreements.33 Prior to commencing litigation, the target 

or their employing organisation may engage a private mediator to try to sequester and resolve 

                                                           
26 Ibid, 1, 4, 9. Merry observed for example that men tend to rely more on legal discourse while women tend to rely more on 

therapeutic discourse. 
27 Ibid, 5. 
28 Ibid, 4-5. 
29 Ibid, 5-6. 
30 Ibid, 6. 
31 Hamberger, above n 9, 12. 
32 Ibid, 12. 
33 Ibid, 13-14. 
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the complaint before it leaves the organisation.34 Lawyers may also initiate mediation to try and 

resolve the case between themselves (informal ADR) before making a formal application to a 

court or tribunal. After proceedings have been initiated but before the case is heard, a court or 

a tribunal may also attempt ADR and, indeed, referral for ADR might be mandatory.35 As 

Spencer contends, ‘a lawyer’s duty is to advise the client of all available options to resolve the 

dispute - not just the litigious option’.36 Where a court (or tribunal) referred mediation does not 

settle the dispute, the matter may go back to court.37 In 1990 in the US, Merry found that people 

turn to the courts (and by default to ADR) as a ‘last resort, when they are seeking justice rather 

than reconciliation’.38 

 

A requirement to offer ADR has been part of Australia’s legal landscape since at least 2000,39 

though ADR has been significant in Australia for much longer. For example, during the 1891 

Constitutional Convention, it was suggested that the (Australian) Commonwealth should have 

comprehensive power to make laws with respect to conciliation and arbitration.40 This idea was 

ultimately reflected in the controversial Conciliation and Arbitration Act 1904 (Cth) which 

allowed interstate industrial disputes to be settled by conciliation and arbitration.41  

 

THE FAIR WORK ACT UNDER  

Against this historical background, it is not surprising that more than a century later, whatever 

cause of action a target takes to address workplace abuse, most lead, almost inevitably, to ADR. 

For example, under the FW Act, discrimination complaints involving termination will, in the 

first instance – like unfair dismissal applications - trigger a telephone ‘conciliation’ by the Fair 

Work Commission (the FWC).42 Where there is no termination, applications, including anti-

bullying applications, generally prompt a face-to-face ‘mediation’.43 In most employment 

                                                           
34 Dominique Jarvis, ‘Mediation for Harassment Complaints: What Happens to the Parties’ Relationship?’ and Ria Deakin, 

Roger Walden and Helge Hoel, ‘Reconciling Mediation, Bullying and Harassment: a Mediator Perspective’ (Papers presented 

at the 9th International Conference on Workplace Bullying and Harassment, Milan, 17–20 June 2014). 
35 For example, the FC Act, s 53A (1) (c) and the FW Act, s 592. 
36 David Spencer, ‘Liability of Lawyers to Advise on Alternative Dispute Resolution Options’ (1998) 9 Australian Dispute 

Resolution Journal 292. 
37 Merry, above n 2, 10. 
38 Ibid. 
39 Peter Callaghan, ‘Roles and Responsibilities of Lawyers in Mediation’ (2007) 26 The Arbitrator & Mediator 39. 
40 Breen Creighton and Andrew Stewart, Labour Law (Federation Press, 5th ed, 2010) 33. 
41  Ibid. 
42 Ibid 130. 
43 FW Act s 592. 
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disputes, the FWC is able to direct parties to participate in mediation or conciliation.44 Although 

parties may be self-represented during such ADR processes, the FWC may grant permission 

for the parties to be represented (but there is no general right to legal or other representation).45 

While some believe that a neutral mediator can help self-represented litigants to the extent that 

legal representation is unnecessary, others believe that mediators have less authority and ability 

to help these parties than the courts, while others believe the truth lies somewhere in-between.46 

Mediators’ duties to remain impartial may be in tension with their responsibilities to be 

sufficiently well-informed that they can exercise self-determination; if they are too helpful to 

unrepresented parties, they may put their impartiality at risk.47  

 

FWC conciliators/mediators make it clear to parties at the outset that anything said or done 

during the conference is (generally) confidential and inadmissible in any future legal 

proceedings. Such confidentiality is supported through legislation48 and by the common law 

encouraging parties to resolve disputes by according ‘without prejudice’ privilege to 

communications made during settlement negotiations.49 Lawyers are also professionally obliged 

not to disclose the terms and content of any agreement or settlement.50 Flowing from this, 

settlement agreements are normally also confidential and this fact may sit uncomfortably with 

bully targets who want to shed public light on harmful organisational conduct. Indeed, since 

most cases are settled ‘out of court’,51 outcomes are generally not disclosed in the public domain 

(unless such disclosure is a term of the agreement). This non-disclosure may not be in the public 

interest because it offers little in the way of precedent. There is a tension then between the 

formal legal system’s obligation to apply the rule of law and the doctrine of precedent and the 

reality that in negotiations (within or outside of the courts and tribunal), disputants are free to 

depart from legal norms.52 

 

                                                           
44 Ibid. 
45 FW Act s 596. 
46 Sternlight, above n 7, 409. 
47 Ibid 409–10. 
48 For example, s 53B of the FC Act. 
49 Alan Limbury, ‘Should Mediation be an Evidentiary “Black Hole?”’ (2012) 35(3) UNSW Law Journal 915. 
50 Law Council of Australia, Guidelines for Lawyers in Mediations (Research Discussion Paper, 2011) 6–7. 
51 Menkel-Meadow cited in Tyler, above n 10, 420, estimates that over 90 per cent of civil cases are settled in this way. 
52 Olivia Rundle, ‘Lawyers’ Perspectives on “What is Court-connected Mediation for?”’ (2013) 20(1) International Journal of 

the Legal Profession 36. 
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AND THE CONS  IDENTIFYING THE PROS 

ADR has many potential benefits including a high settlement rate,53 direct communication 

between the parties in dispute, less formality, tailored processes, a narrowing of disputed 

issues, confidentiality,54 increased privacy, reduced costs,55 and a wider range of (potential) 

remedies including creative solutions to what are often highly personalised problems.56 Rundle 

identifies the core values of mediation as ‘non-adversarial’ ones such as responsiveness, 

cooperation, empowerment and recognition.57 She also acknowledges that while many 

mediators actively promote these values, the extent to which the process reflects non-

adversarial ideals depends significantly on the willingness and ability of the parties (and their 

lawyers) to engage in a way that promotes them.58  

 

For mediation to be effective, parties need to listen and communicate effectively, to obtain and 

absorb new information and advice, to propose solutions; to represent their own (best) 

interests,59 and to act in good faith.60 This may be problematic in workplace abuse as 

asymmetrical relationships are likely and the parties may want an ongoing employment 

relationship. Workplace abuse may have eroded targets’ self-confidence and resulted in 

cognitive, emotional and behavioural effects61 that could undermine both the mediation process 

and their ability to advocate for themselves.62 For instance, bully targets may react with either 

passive concession-making or reactive defiance, neither of which provides a sound basis for 

arriving at a durable settlement.63 Targets may not believe that they are entitled to a fair deal 

and may negotiate for what they think they can achieve rather than an outcome which is just or 

                                                           
53 Allison Ballard and Patricia Easteal, ‘Australia’s National Anti-Bullying Jurisdiction: Paper Tiger or Velvet Glove’ (2016) 

5(1) Laws 1 found a high resolution (32%) of bullying complaints under the FW Act; Report to the Fair Work Ombudsman 1st 

quarter 2015–16 (July–Sep 2015) 2–3 <https://www.fwc.gov.au/about-us/ reports-publications/quarterly-reports>. 
54 Attorney-General’s Department, ‘A Strategic Framework for Access to Justice in the Federal Civil Justice System: Report 

by the Access to Justice Taskforce’ (Canberra, 2009); Hilary Astor and Christine Chinkin, Dispute Resolution in Australia 

(LexisNexis, 2nd ed, 2002); Attorney-General’s Department ‘Guidance Note No 12’ (Canberra, undated). 
55 Callaghan, above n 39, 39. 
56 Cheryl Dolder, ‘The Contribution of Mediation to Workplace Justice’ (2004) 33 Industrial Law Journal 321. 
57 Olivia Rundle, ‘Lawyers’ Participation in Mediation and Professional Ethical Disposition’ (2015) 18(1) Legal Ethics 46, 46. 
58 Ibid 47. 
59 Astor and Chinkin, above n 54, 347. 
60 Tania Sourdin, ‘Good Faith, Bad Faith? Making an Effort in Dispute Resolution’ (2012) 12(1) Victoria University Law and 

Justice Journal 19–29. 
61 Stale Einarsen and Eva Gemzoe Mikkelsen, ‘Individual Effects of Exposure to Bullying at Work’ in Einarsen et al (eds), 

Bullying and Emotional Abuse on the Workplace: International Perspectives in Research and Practice (Taylor & Francis, 

2003) 127. 
62 Lisa Haeseler, ‘Themes of Coping in the Spectrum of Family Violence Abuse: A Review of the Literature’ (2013) 10(1) 

Journal of Evidence-Based Social Work 26. This is recognised by the Family Law Act 1975 (Cth) at s 60I which exempts 

matters with family violence from family dispute resolution (‘FDR’): s 60I (9). 
63 Claire Baylis and Robyn Carroll, ‘Power Issues in Mediation’ (2005) 7(8) ADR Bulletin 1. 
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equitable, or which protects them.64 If parties have low expectations of a legal process they may 

be happy to get anything but this satisfaction cannot be equated with an endorsement of the 

legal system.65  

 

In addition, targets may not always perceive that mediators are competent or independent and 

may feel bullied into ‘settling’ their dispute.66 Lawyers who represent less powerful parties 

(typically employees) have expressed concern about the use of mediation for similar reasons.67 

In other words, the positives of ADR may not always be realised in bullying matters. As 

observed by McLay:68  

Mediation is not universally appropriate to all disputes and it is arguably not 

appropriate to workplace bullying (particularly when the alleged bully is the 

employer or the employer insists on the bully being present) due to the imbalance 

of power and the fact that power and its misuse is central to workplace bullying.69  

As Rundle notes though, where parties engage cooperatively in mediation negotiations, they 

may enhance the chances of arriving at a mutually satisfactory outcome.70 

 

OF TARGETS:  HARMS  DR PROCESS BY SAMPLEPERCEPTIONS OF THE A

AND BENEFITS  

The survey respondents (described in Chapter Two) identified a spectrum of potential benefits 

from cooperative engagement in ADR, including feeling empowered, being able to hold the 

employer accountable, and shining a light on toxic workplace cultures. For instance:  

I felt very positive about the process and the outcome. …I could feel my anger as I 

read [my statement] over the phone and it felt very empowering. … to have my ex 

manager and director hear what I had to say with no interruptions [I felt an] 

overwhelming need to do this and get some accountability and responsibility 

happening. …  [S]ubsequently I felt very strong on the day and I also had a great 

support person with me at the time who coached me through the negotiation 

(Applicant 9, female, 54, general protections pathway)  

                                                           
64 Astor and Chinkin, above n 54, 345. 
65 Tyler, above n 10, 433. 
66 Louise Kyle and Keith Jackson, Working it out: Your guide to dispute resolution (Victorian Law Foundation, 2009) 5, 43; 

Tyler, above n 10, 431. 
67 Tyler, above n 10, 431. 
68 Leah McLay, ‘Workplace Bullying: To Mediate or Not?’ (2009) 11(1) ADR Bulletin 1. 
69 Ibid 2. 
70 Rundle, above n 57, 47. 
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[I]t actually gave [me] an opportunity to expose the toxic culture of the organisation. 

Hopefully … my experience [will] help others, to enable for steps to be taken in the 

future for improvements to be made and develop the organisation in real need of 

sound leadership, decent and effective management. (Applicant 10, female, 48, 

unfair dismissal pathway)  

 

Some respondents, though, were ambivalent about the process while others were openly 

critical.71 This might be in part because ADR is a facilitative problem-solving exercise72 with 

no determinative finding of right and wrong, and that participants may, therefore, feel cheated 

of an independent public finding that the other party was in the wrong (as seen in some survey 

respondents’ answers below). Targets might be disappointed that the mediator did not always 

(quite appropriately given the scope of mediation) demonstrate a detailed understanding of the 

factual intricacies of their case or comment on the unfairness of what had happened to the target:  

[Although the case was later settled I felt] indifferent [about the ADR process] 

(Applicant 8, male, mid-40s, general protections pathway)  

 

It was a complete joke. I can hardly believe it [is] a legal process! … He [the 

conciliator] did not challenge them (employer). … [The ADR practitioner] did not 

ask the company representative why I had never seen the 14-page rant of complete 

lies against my colleague and myself? [sic] … He did not query why I was never 

given a copy of the minutes from the two disciplinary meetings … (Applicant 3, 

female, 48, general protections pathway)  

 

In relation to experiencing harm during the process, one participant noted:  

[T]he ADR process was distressing. I felt hurt and betrayed…. I also understood 

that I needed to go through the process to ‘clear my name’. … I had gone into shock 

by the bullying tactics and sickening extent of my employer’s actions. … There 

seemed to be an agenda … to wear me out in a game of bluff and cover ups. … 

Between the agency’s executive and legal teams, there appeared to be an 

inexplicable immoral stance when it came to defending their own positions … the 

process itself was all consuming and had a negative impact on my ability to get on 

with normal living. I was also distressed at the thought of the record on my 

employment history, and I was determined to have this restored. This factor was 

very important to me particularly for future employment prospects which require 

                                                           
71 This reflects findings in Tania Sourdin, ‘Poor Quality Mediation – A System Failure?’ (2010) 11(8) ADR Bulletin 163, 167. 
72 Law Council of Australia, above n 47, 6–7. 
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reference checking and security clearance processes in government agencies. 

(Applicant 10, female, 48, unfair dismissal pathway)  

 

ORT BENEFITS: LEGAL SUPP 

The few studies that have examined the objective success of legal representation during ADR 

suggest that lawyers may help parties achieve more favourable settlement outcomes, including 

higher financial compensation, than those achieved by unrepresented litigants.73 The role played 

by lawyers is not restricted to procedural and substantive expertise. Even in employment 

disputes in which FWC ADR processes are (supposedly) designed for self-represented litigants, 

lawyers may be granted permission to represent parties. They may also help targets by 

providing emotional support, balancing power, boosting the self-agency of targets and assisting 

with strategy.74 Some respondents saw having legal representation and other support 

mechanisms as positively affecting their ADR experience and as being a requisite for more 

equal participation:  

I think you need a lawyer. It makes your former employer take the situation/you 

more seriously. I don’t think I would have got the same response/compensation … 

on my own (Applicant 7, female, 42, unfair dismissal pathway) I felt supported by 

my representative through the whole process (Applicant 3, female, 48, general 

protections pathway)  

 

I had some great advice [from a lawyer], which … enabled me to stay strong and 

resolute and not to back down when … the conciliator [suggested] that it would not 

be worth my while to take it any further. Thanks to [the lawyer] I was able to state 

with complete conviction that I was fully prepared to take it further if it wasn’t 

settled … this …  I believe greatly assisted me in getting the outcome I wanted. 

(Applicant 9, female, 54, general protections pathway)  

 

I wouldn’t have known what to do or been able to do without [the lawyers] 

(Applicant 6, female, 36, general protections pathway) However, lawyers may also 

contribute to an uneven landscape.  

As Sourdin notes, the competing interests at play in mediation, including ‘unruly’ lawyers, may 

be unhelpful.75  

                                                           
73 For example, see Sternlight, above n 7, 390–1. 
74 Ibid 404–5. 
75 Sourdin, above n 71, 168. 
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And, as one unrepresented target noted:  

[At the reconvened] conciliation my employer had ‘lawyered-up’ [it] felt like four 

against one — two employer representatives, one lawyer, and the Commission’s 

conciliator on one side, and unrepresented me on the other … the whole process 

felt unfair and unbalanced. … Later, at the court-referred mediation, the lawyer 

totally sucked up to the (female) mediator which made my stomach churn. I was so 

disheartened by the appalling tactics used by the other party’s lawyer throughout 

the entire process that I just didn’t have the emotional strength to take it any 

further… (Applicant 4, female, (age not provided), unlawful termination pathway)  

 

As it is difficult to control the way participants and their lawyers approach ADR, the process 

may be tackled from a competitive or other ‘adversarial’ manner,76 which perhaps 

unsurprisingly may be experienced negatively by a less powerful party. Where the lawyer and 

mediator have a prior relationship, it may undermine targets’ faith in the claimed fairness and 

impartiality of mediation.77 Targets may feel unheard and invisible78 and even re-victimised. In 

situations where ADR is conducted by the FWC or the court under the Fair Work jurisdiction, 

the cost of the mediation is generally borne by the tribunal or court. Although this ought to 

translate into perceptions of bias-free mediation, that is not always the case as highlighted by 

one respondent:  

During the conciliation, I felt the conciliator was quite aggressive towards me and 

… biased in favour of my very large employer [which] had not come to the 

‘bargaining table’ with any offer of settlement. (Applicant 4, female, (age not 

provided), unlawful termination pathway)  

 

I make no comment on this other than to observe that, where the parties arrange private 

mediation, the mediation may be paid for by the better-resourced party (usually the employer). 

In such cases, the mediator may be perceived by the target as being compromised in favour of 

the funding employer.79 Lawyers are clearly partisan advocates for their clients. Impartial ADR 

professionals engaged by both (or all) parties to a dispute, are (and should be) kept at a distance 

by the parties and are therefore unlikely to be privy to all discussions parties have had with their 

                                                           
76 Rundle, above n 57, 47. 
77 As reported to me during my work as a legal practitioner. This reality is reflected in the requirement for ADR practitioners 

to disclose existing or prior relationships and any party: James Duffy, ‘Empathy, Neutrality and Emotional Intelligence: A 

Balancing Act for the Emotional Einstein’ (2010) 10 QUTLJ 44, 51. 
78 In Sourdin’s sample, above n 71, 163, see, for example, ‘I can’t really answer any of your questions – I wasn’t even allowed 

in the room. It was like a boy’s [sic] club. I was so angry – I don’t know if I will ever get over how I was treated’. 
79This reflects my observations of target perceptions of (mediator) bias. 
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lawyers.80 Mediator neutrality is very important to the parties’ perceptions of the legitimacy of 

mediation, although some theorise that mediator neutrality is a myth that hides the reality of 

practitioner impact on both the content and process of mediation.81  

 

OMES POTENTIAL HARM: OUTC 

In employment disputes brought in the Fair Work jurisdiction, ‘settlement’ generally includes 

a financial settlement. Parties may have unrealistic expectations about ‘justice’, suitable 

settlement outcomes, and also be offended that ADR essentially becomes a ‘negotiation’. Many 

want their ‘day in court’82. Settlements in this space may include: apologies; the right to resign 

(rather than be terminated); reinstatement (rarely); a restorative letter to third parties if the target 

feels their reputation has been damaged by the employer; the provision of a statement of service 

or reference; transfer to another position; ‘agreed’ redundancy; an agreed departure 

announcement; and payment of career coaching. Settlements terms are limited only by the 

creativity of the parties, their representatives and the mediators.  

 

In some cases, a failure to settle may leave the target feeling that the ADR outcome was unjust 

as noted by one respondent who declined to go to court after the FWC conciliation:  

[The process was] unfair, no outcome. … waste of time (Applicant 5, female (age 

not provided), general protections pathway). 

 

Even where the matter is ‘settled’, targets may feel cheated and angry. They may have little 

feeling of closure and/or a perception that the employer had not been held accountable.  

I am still so angry about the whole thing and still want to send a letter to the CEO 

so that I can feel I have some sort of closure. It upsets me that [X] couldn’t even be 

bothered to attend my … [conference] and … their lawyer didn’t even know which 

[employee] I was? Plus, they never … explain[ed] to the Fair Work Commissioner 

why they breached their own policies and procedures?  (Applicant 3, female, 48, 

general protections pathway).  

                                                           
80 Rundle, above n 57, 51. 
81 Kathy Douglas and Rachael Field, ‘Therapeutic Jurisprudence: Providing Some Answers to the Neutrality Dilemma in Court-

Connected Mediation’ (3rd International Conference on Therapeutic Jurisprudence, 7–9 June 2006, Perth, Western Australia). 
82John Wade, ‘Don’t Waste My Time on Negotiation and Mediation: This Dispute Needs a Judge’ (2001) 18(3) Mediation 

Quarterly 259, 277. 



 

 275 

 

The unfair dismissal claim came at the end of a saga of approximately two years of 

bullying. The unfair dismissal had a positive outcome [but] [t]he [worker’s] 

compensation claim is still ongoing (Applicant 5, female, (age not provided), unfair 

dismissal pathway). 

 

Other respondents expressed concern about possible detrimental impacts arising after the 

settlement:  

I am afraid because [X] is a very vengeful person I [sic] have seen what he has done 

to others … even if he is in the wrong just because they have challenged him! 

(Applicant 2, female, (age not provided), general protections pathway).  

 

It’s good that I did it; it’s let me break through being bullied, and I feel different. 

But I’m already paying the costs that have prevented me from doing it earlier (and 

that I’m hearing prevent others from doing so): loss of my friendship with colleague 

[X], and the impression that if it’s anything to do with [Y], I’ll never work in this 

town again. [Y] is very well connected. I’d like to minimise those costs. (Applicant 

1, female, (age not provided), general protections pathway). 

 

In addition, finalising the agreed settlement may be delayed by negotiating the final deed, 

compliance with agreed terms (for example, payment and providing a statement of service), 

and filing a formal notice of discontinuance.83  

 

ESSURES LEMENT ISSUES AND PRPOTENTIAL HARM: SETT 

Employers’ greater power and economic resources may see targets ‘bullied’, perhaps even by 

mediators prioritising settlement,84 into ‘settling’ their complaint.  Thus, according to one target, 

ADR can become a war of attrition:  

[A]t the end of a very long and stressful day the matter still wasn’t settled. I was 

exhausted and suffering from ‘mediation fatigue’ after the third attempt at settling 

the dispute’ (Applicant 4, female (age not provided), unlawful termination 

pathway).  

                                                           
83 As experienced during my legal work in the sphere. 
84 Sourdin, above n 71, 166–7; Douglas and Field, above n 78, 4, 8; ABC TV, ‘Workplace Bullying Litigation – A nasty war 

of attrition’, The Drum, 27 July 2012 (Luke Williams) <http://www.abc.net.au/ news/2012-07-27/williams-

workplacebullying/4156378>. 
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As Merry observed, disputes can be re-framed by mediators or court officials who in 

establishing the reigning discourse, may convert a problem which the target had framed as legal 

problem into a moral or therapeutic one.85 Sometimes the target is shown that the problem that 

brought them to court is not really a legal one and therefore, legal remedies are unnecessary.86 

The practice of shifting discourses may therefore discourage targets from using courts for 

interpersonal problems; re-framing is ‘one way plaintiffs are ‘educated’ not to use the courts 

and are helped out the door’, but also a way of generating non-legal solutions.87 

 

TO FURTHER ACTION? POTENTIAL HARM: BAR  

Deeds of release generally act as barriers to further legal action (apart from actioning rights 

which cannot be lawfully contracted out of, such as the right to lodge a worker’s compensation 

claim).88 This may not sit happily with the parties or be understood by them. Two respondents 

made the following comments after reviewing the proposed deed following a ‘successful’ 

conciliation:  

The deed … was … silent on the allegations of bullying and other OH&S stuff — 

but nevertheless demands that I release [X] etc. from all liability for anything 

connected with my employment, and therefore stops me from saying what they did 

during that employment and from the repercussions. This seems like a great deal of 

unintended benefit to them, and too broad a waiver of their responsibilities. 

(Applicant 1, female, (age not provided), general protections pathway)   

 

I don’t trust them. … [C]an that open the path for [X] to try and do anything to me 

legally because of my allegations towards him?  (Applicant 2, female, (age not 

provided), general protections pathway) 

 

                                                           
85 Merry, above n 2, 14. 
86 Ibid. 
87 Ibid, 14, 36. 
88 See for example, s 272 of the Work Health and Safety Act 2011 (Cth) which provides that agreements/contracts purporting 

to exclude, limit or modify the operation of the Act or any duty owed under this Act or to transfer to another person any duty 

owed under this Act is void. See also s 234 of the Workplace Injury Management and Workers Compensation Act 1998 (NSW). 
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CONCLUSION  

Tyler’s interpersonal climate (disputant satisfaction) and outcome quality criteria for assessing 

ADR are relevant to evaluating bully targets’ experiences of ADR. Concerns targets express 

about ADR in the context of bullying matters include: unequal bargaining power in negotiating 

settlement; concerns about mediator impartiality; insufficient opportunity to be heard and/or for 

fact-finding; and unjust outcomes. Even with ‘settled’ matters (which non-parties might equate 

with a successful process and outcome), some were dissatisfied with both process and outcome 

believing there were unintended benefits for conduct.  

 

Paraphrasing the words of one target: ‘At least I gave them a [metaphoric] bloody nose’. But 

while both individual bully perpetrators and organisations may receive ‘a bloody nose’ for 

engaging in, or allowing workplace abuse, it is unlikely that ADR deals a body blow that 

‘knocks-out’ workplace bullying.  

It was a horrible, gruelling process but I made them listen to my story. It didn’t really 

feel like my ‘day in court’ but I did get some satisfaction from the process of making 

them sit there while I droned on, and on, and on.  (Applicant 4, female, (age not 

provided), unlawful termination pathway). 

 

In summary, and as further discussed in Chapter Thirteen, ADR in employment disputes such 

as workplace bullying can be a ‘double-edged sword’. ADR reflects a pragmatic attempt to 

optimise the use of court and tribunal resources by encouraging complaint resolution by out-of-

court settlement. It is often successful in doing so. However, such success is narrowly defined 

and perhaps hollow if measured only by the settlement statistics of courts and tribunals. Even 

when matters are ostensibly resolved from the perspective of lawyers, ADR practitioners, and 

the courts and tribunals, resolution may in fact conceal significant and ongoing concerns on the 

part of some (but certainly not all) targets. The idea of ADR success may be broadened where 

targets genuinely feel that they have been given voice and achieved some measure of justice 

(however defined for them). The prospect of a ‘just’ outcome seems to be enhanced by legal 

representation. Representation helps to balance a landscape skewed by power imbalances, by 

the devastating psychological and physical effects of bullying, and by the target’s perception of 

mediator bias. So, while ADR enhances settlement rates and is therefore resource efficient, 
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including by eliminating the need for a determinative hearing, this does not necessarily or 

always mean the matter has been resolved safely or justly from a target’s perspective.
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Chapter Thirteen 
Discussion: (Out) Rage, Relief & Reconciliation? 
Once created, the social world becomes something like [an immoveable] stone: wholly out there, not easily moved, 

and something we bounce off all the time. Laws may be human creations and thus apparently malleable, 

contradictory, and indeterminant, subject to interpretation and reformation. But to the defendant who goes to jail, 

the law is certainly less malleable and less subject to reinterpretation and more like something one bounces 

against. We butt up against the law all the time. Law creates the difference between marrying and just living 

together, not a very large difference, some might say, until you try to walk away. Because of court decisions black 

people lose their jobs and white persons are put in their place, and people are executed instead of spending their 

lives in prison – Silbey and Sarat 19871 

 

INTRODUCTION 

This thesis has been directed towards understanding the various ways in which workplace abuse 

can be silenced and the impact of that silencing. The task been approached both by analysing 

case law, causes of action and other strategies to provide remedies, and by drawing insights 

from the lived experiences of those who inhabit this space. A particular focus has been given 

to the experiences of the targets and practitioners tasked with investigating allegations of 

workplace abuse and other misconduct.  

 

The law contributes to the shaping of our social experiences, interpretations, and 

understandings. It makes its pervasive, and often resented, presence felt in different ways over 

time, influenced by factors such as gender, race, and wealth.2 Studying and seeing the law in 

action, as it works in everyday life - or as Sarat and Kearns argue, attending to the so-called 

‘authenticity of dailiness’3 - means going into small towns, to rural places, and to workplaces;4 

and listening to legal practitioners and others working with and/or impacted by the law. It means 

looking at the various ways people in different places and different spaces come to terms with, 

use, and ignore the law (often resisting the penetration of official legal norms)5 as ‘they 

construct their own local universe of legal values and behaviour’.6 Doing so allows us to see 

how the law ‘both constitutes practice and is a tool for changing practice’, how it shapes 

                                                           
1 Susan S. Silbey and Austin Sarat, ‘Critical Traditions in Law and Society Research’ (1987) 21(1) Law and Society Review 

165, 168. 
2 Austin Sarat and Thomas R. Kearns ‘Editorial Introduction’ (1 – 20) in Austin Sarat and Thomas R. Kearns (eds) Law in 

Everyday Life (University of Michigan Press, 1995) 2-3. 
3 Silbey and Austin Sarat, above n 1, 173. 
4 Austin Sarat and Thomas R. Kearns ‘Beyond the Great Divide: Forms of Legal Scholarship and Everyday Life’ (21 – 62) in 

Austin Sarat and Thomas R. Kearns (eds) Law in Everyday Life (University of Michigan Press, 1995), 60. 
5 Silbey and Sarat, above n 1, 173. 
6 Sarat and Kearns above n 4, 60. 
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relations and how it intercedes to alter relations.7 By studying organisations and workplaces we 

find examples that confirm the dominant discourse, those that contradict it and those that 

demand a reimagining of the discourse.8 Such an approach allows us to: 

understand law not as something removed from social life, occasionally operating 

upon and struggling to regulate and shape social forms but as [something] fused 

with and thus inseparable from all the activities of living and knowing.9 

 

In the current chapter, many of the diverse factors identified in previous chapters as contributing 

to the silencing of workplace are brought together. In doing so, explanations are provided for 

in the ways in which these multifarious factors may influence the disparity between the claimed 

epidemic of workplace bullying in Australia, the reporting of such behaviour, and the 

(relatively) few Australian court and tribunal cases which have been heard and decided.  

 

The Research Results are Only a Part of the Picture 

At the outset, it is important to acknowledge that there are many potential silences in relation 

to workplace abuse which have not been investigated as part of this research project. These 

other possible sources of silence include, for example, the silence surrounding the bullying and 

harassment of injured workers by insurers,10 including the requirement for expert evidence and 

reports (such so-called independent medical assessments conducted on targets at the behest of 

respondent parties which often, unsurprisingly, are supportive of the respondent) and the role 

of worker’s compensation insurers and rehabilitation practitioners (whose adverse treatment of 

the injured worker often facilitates secondary psychological injuries).11 Insurers often decline 

compensation for injuries purportedly attributable to workplace abuse; often with spurious 

reasoning.12 This strategy forces the target to either seek a review of that decision or to walk 

away. Insurers may also send injured workers for multiple assessments until the insurer receives 

a favourable report (for example one recommending minimal treatment).13  They may also 

require attendance at medical appointments at short notice, often at inconvenient locations, with 

                                                           
7 Sarat and Kearns, above n 4, 60. 
8 Silbey and Sarat, above n 1, 173. 
9 Ibid. 
10 Sasha Holley, Louise Thornthwaite, Sharron O’Neill and Ray Markey ‘Reforming a complex system: the case of NSW 

workers’ compensation and return to work’ (2015) 25(2) Labour & Industry: a journal of the social and economic relations of 

work, 85, 93. 
11 Ibid, 94. 
12 Ibid, 93. 
13 Holley et al, above n 10, 93. 
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the threat of suspending weekly compensation payments if the worker does not attend.14 

‘Rehabilitation’ providers may also silence targets through a range of potentially intimidating 

tactics such as pressuring recuperating workers to ignore the treating doctor’s advice and return 

to work.15 Employers and rehabilitation providers have also been known accompany 

targets/applicants/plaintiffs to their medical appointments and attempt to direct medical 

practitioners in respect of their assessment of the worker.16  

 

The Bullying Pathway from silence to remedy  

As seen in Chapter Four, workplace bullying is an insidious problem in Australian workplaces 

and a source of significant harm to individuals, organisations, and society. These harms are 

exacerbated by a spectrum of silence which influences every point of the journey of those 

impacted by bullying – from the first perceptions (if any) of a possible abuse and its associated 

harms, through their decision-making processes in relation to reporting the behaviour (or not), 

through the claimed resolution (or not) of the ‘dispute’ or complaint, and into the future, as 

targets attempt to heal, re-group, and (ideally) move on. The journey from where and when the 

incident/s of ‘bullying’ or abuse occurs, to a place where a complaint has been made and 

perhaps resolved, is depicted in simple terms in Figure 1 below.  

 

Some of the possible questions that may be asked at each point in the process are included by 

way of example only – these are not exhaustive. Many of these questions, though not all, hint 

at the ways in which bullying may be silenced.  Within and between each of these core points 

lies the potential for the silencing of workplace abuse. 

 

 

                                                           
14 Ibid, 93. 
15 Ibid, 94. 
16 See for example, FAQs for Workers: Workers and medical appointment at We Are Union OHS Reps 

<http://www.ohsrep.org.au/faqs/ohs-reps-@-work-faqs-for-workers-/workers-and-medical-appointments>. A survey of 

injured and ill workers conducted by the Injured Workers Support Network in 2012, showed that 42% of respondents reported 

that dealing with the insurer was a major cause of stress in their recovery: Industrial Health and Research Foundation t/as 

Workers Health Centre Submission No 23 to NSW Parliamentary Inquiry ‘Inquiry into Allegations of Bullying in WorkCover 

NSW, 22 August 2013, paragraph 17. 

 

http://www.ohsrep.org.au/faqs/ohs-reps-@-work-faqs-for-workers-/workers-and-medical-appointments


 

282 

Figure 1: The Workplace ‘Bully’ Incident-Reporting-Resolution-Future Process 

As noted at the beginning of this thesis, despite the paucity of comprehensive national studies 

into the incidence of bullying (however defined), workplace bullying was accepted as being 

endemic in Australian workplaces for the purpose of this research.17 Assuming then a reality in 

which bullying is endemic, we know that the number of finally-determined Australian court 

and tribunal cases that have considered workplace bullying is low (in comparison). As discussed 

in Chapter Nine, even though there are many potential (legal) causes of action in response to 

allegations of workplace bullying, the number of cases heard and determined by courts and 

tribunals barely scratches the surface of the claimed epidemic; they are only the tip of the 

iceberg. Where a bully dispute is resolved totally outside of court and tribunal processes, 

including through an exchange of letters or other communiqués between parties or through an 

independent (alternative) dispute resolution process (which is not uncommon) this is logically 

reflected in fewer court and tribunal cases. Therefore, as will be further discussed below, the 

use of non-legal approaches to resolve workplace bullying disputes prevents claims of abuse 

                                                           
17 See for Robyn Kieseker and Teresa Marchant, ‘Workplace Bullying in Australia: A Review of Current Conceptualisations 

and Existing Research’ (1999) 2(5) Australian Journal of Management and Organisational Behaviour 61, 66 where work 

bullying is noted to occur regularly; Andrew Brown ‘Bullying ‘endemic’ across Australian hospitals, report finds’ The 

Canberra Times online (11 November 2018) <https://www.canberratimes.com.au/national/act/bullying-endemic-across-

australian-hospitals-report-finds-20181109-p50f5f.html> where 25-50 percent of medical staff are reported to have been 

subjected to discrimination, bullying or sexual harassment at work; Rachael E. Potter, Maureen F. Dollard and Michelle R. 

Tuckey, Bullying & Harassment in Australian Workplaces: Results from the Australian Workplace Barometer Project 

2014/2015 Report (Safe Work Australia, November 2016) 3,  where the six-month prevalence rates using international and 

Australian definitions was between 9.4 and 9.7 percent. 
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https://www.canberratimes.com.au/national/act/bullying-endemic-across-australian-hospitals-report-finds-20181109-p50f5f.html
https://www.canberratimes.com.au/national/act/bullying-endemic-across-australian-hospitals-report-finds-20181109-p50f5f.html


 

283 

from proceeding further down legal or litigious pathways.  In Chapter Nine, we saw that the 

addition in 2014 of a further cause of action in bullying disputes by way of a making an anti-

bullying application under the national anti-bullying regime, has made little inroad into 

expanding the number of cases actually heard (though there are many possible explanations for 

this, including the fact that the regime was never designed to increase the number of determined 

cases).   

 

THE CONE OF SILENCE 

 The disparity between incidence and determined cases, can be represented graphically as a 

cone of silence. The number of public finally-determined court or tribunal cases sits at the top 

of the cone, while the claimed incidence of workplace abuse sits at the base. Between the tip of 

the cone and its base, is the space in which workplace abuse may potentially be silenced, 

however that ‘silence’ is defined. It is a relatively large space, and one which shares 

commonalities with the resolution of most legal (and non-legal) civil disputes;18 including those 

involving allegations of workplace abuse and bullying.  Within the space between incidence 

and determined cases - what lies between - is the potential silence and silencing of workplace 

abuse. The cone of silence: what lies between, is depicted in Figure 2 below. 

Figure 2: The Cone of Silence: What Lies Between 

 

                                                           
18 Disputes are a normal part of working life and can harm relationships: Australian Government, Attorney-General’s 

Department, Your Guide to Dispute Resolution (National Dispute Resolution Advisory Council 2012) 6. 

Cases

What Lies Between?

Workplace Abuse Incidence/s
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1. The Incident(s) - Something Happened! Was it Bullying? 

Turning to the incident-reporting-resolution-future process (the IRRF process) outlined in 

Figure 1 above, and mapping it onto the cone of silence, the first point in IRRF – the true 

incidence of workplace abuse – sits at the base of the cone. This point of incident/s in the IRRF 

process requires that something happens at work – an incident or a number of incidents. This 

something may (or may not be) be bullying. What makes it so, or not is determined by the ways 

in which the idea of ‘bullying’ is constructed and understood by the target of the behaviour.  

 

The Silence of Ignorance 

As noted in Chapters Three and Four, where a person is objectively bullied (as perceived for 

example by others such as bystanders or a lawyer dispassionately examining what happened) 

but the individual target does not comprehend the offending conduct as bullying, the unknowing 

target’s lack of perception, knowledge, insight or cognition can be characterised as one 

manifestation of the silence of workplace abuse. This silence of ignorance does not necessarily 

equate to a state of bliss though – the bullying conduct can still cause harm to the target although 

the target does not perceive the behaviour as bullying. To illustrate this, if the bullying conduct 

manifests as the inequitable allocation of work or shifts, or the denial of a promotion or relevant 

job information, then the target may still experience a measurable harm by way of economic or 

status loss or a fall in work performance, even if the offending acts are not ever understood by 

the affected individual as bullying. Where a worker is subjected to bullying, but they do not 

perceive the behaviour as bullying, they will not ever be in a position to complain or report the 

behaviour. In other words, they are effectively silenced in relation to a problem they do not 

even know exists.  

 

The Silence of Illness and Injury 

As noted in Chapter Four, there are many possible adverse consequences and impacts of 

workplace abuse on workers. These include significant physical and psychological problems 

(for example, fear, stress, and depression, shock, despair, anger, apathy, helplessness, insomnia, 

chronic fatigue, sadness, shame, guilt, anxiety, distrust, disgust, disbelief, powerlessness, 

irrecoverable loss of self-esteem, PTSD, phobias, various cardiac and musculo-skeletal 

problems). Many of these consequences may cause a degree of incapacity that can be 

understood as contributing to the silencing of workplace abuse. That is, targets may find 
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themselves emotionally, psychologically, and physically incapable of either taking on the bully 

or reporting the behaviour. These difficulties in even beginning to address the problem may be 

further exacerbated if a target self-medicates with drugs and alcohol, or if their social support 

networks collapse as a sequela to the workplace abuse.  

 

While complaints about workplace mistreatment may trigger retaliation and lead to ‘lower 

professional, psychological, and physical well-being’ there are also health and well-being costs 

associated with a target’s silence (or enduring mistreatment without voicing resistance) in the 

face of such behaviour.19 Indeed those who endure mistreatment in silence, may experience the 

highest levels of psychological and physical harm.20 So, in effect there is a potential ‘double 

whammy’ – where a person is unable to complain on account of some incapacity, they are also 

more likely to suffer further harm because they cannot or do not complain. 

 

Silence on Account of Organisational Practices 

In Chapter Four, the sorts of workplace behaviours which are typically understood as bullying 

were considered while emphasising that doing so is fraught because this understanding is 

necessarily tempered and influenced by factors such as workplace, occupational, and general 

societal cultures and norms, and also by language and definitional issues (further considered 

below).  The potential for (employer) organisations to act as bullies by engaging in 

organisational violence through the creation of oppressive, hostile environments that may 

provide the ‘smoking gun’ for violent workplace incidents was also considered.  

 

The use of bullying as a ‘management tool’ to control employees or to facilitate their departure 

from the organisation was also considered. These bullying strategies may include the 

organisation (or more particularly, its representatives) doing things like scheduling targets for 

(unnecessary) medical and psychiatric assessments, subjecting targets to (dubious) performance 

management plans, alleging breaches of the organisation’s code of conduct, and terminating 

                                                           
19 Lilia M. Cortina and Vicki J. Magley, ’Raising voice, risking retaliation: Events following interpersonal mistreatment in the 

workplace’ (2003) 8(4) Journal of Occupational Health Psychology, 247, 247. 
20 Denise Salin, Aino Tenhiala, Marie-Elene Roberge, and Jennifer L Berdahl, ‘I wish I had….’ Target reflections on responses 

to workplace mistreatment’ (2014) 67(10) Human Relations, 1191. 
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targets for redundancy.21 Such activities may sometimes, but of course do not necessarily, 

amount to bullying – and they may be intensified after an employee has actually complained 

about bullying. Where such activities appear to be a legitimate exercise of an organisation’s 

power, it may be difficult for a target to even conceptualise the behaviour as bullying, let alone 

formulate a plan to complain or report the behaviour. In these ways and others which will be 

addressed below, the organisation can both perpetrate and silence workplace abuse. 

 

The silencing associated with the failure to conceive a problem as workplace abuse and also 

with the incapacity to deal with it (even if it is in fact understood as a problem) because of its 

associated debilitating emotional, psychological and physical illness and injuries is depicted as 

the silence of ignorance and incapacity in Figure 3 below. 

 

Figure 3: The Cone of Silence: The Silence of Ignorance and Incapacity 

 

                                                           
21 See Helge Hoel ‘Do formal organisational investigations of bullying complaints deliver justice?’ (Paper presented at the 9th 

Conference of the International Association of Workplace Bullying and Harassment, University of Milan, June 2013); Harriet 

Stacey ‘Workplace bullying or reasonable management action? Case analysis of externally investigated complaints of 

workplace bullying in Australia’ (Paper presented at the 9th Conference of the International Association of Workplace Bullying 

and Harassment, University of Milan, June 2013). See also Omari and Paull who point out that where decision-making 

processes are highly formalised, manipulation of systems, processes and polices may progress an agenda and reinforce 

workplace cultural norms: Omari, Maryam and Megan Paull, ‘Shut up and bill’: workplace bullying challenges for the legal 

profession’ (2013) 20(2) International Journal of the Legal Profession 141, 146. 
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Related to this, and somewhat reminiscent of Freidan’s ‘problem that has no name’,22 is the 

situation where a worker does perhaps perceive the behaviour (or potential workplace abuse) 

as adverse. Where a worker experiences alarm, discomfort, concern or disconcert on account 

of certain behaviours at work, intellectually they need to ask themselves (or others) a number 

of questions and come to a view about this behaviour before they can take any action in response 

to it (noting on occasion though that there may be a complete lack of intellectual or cognitive 

processing of an incident and a target may immediately, in the heat of the moment ‘lash out’ at 

a perpetrator).  

 

Workers who experience behaviour which may potentially be bullying would typically ask 

themselves a series of questions:  

• What just happened?  

• Has this (or something like this happened to me before?  

• Was it bullying and what is bullying anyway?  

• What should I do?  

• Should I tell anyone about it – ask for another opinion?  

• Who should I tell - friends/family/colleagues/boss/priest/lawyer?  

• What will happen to me if I tell?  

• What has happened to others who told?  

• Should I just forget about it (this time) - or just leave?  

• Can I get another job?  

• Are there reasons for me to stay?  

These sorts of questions may in and of themselves point to a number of reasons why a person 

might choose to stay silent in response to workplace abuse, rather than to report it. In particular, 

                                                           
22 Betty Friedan, The Feminine Mystique (Norton and Company, 1963) 11. 
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the questions about the consequences reporting or complaining may lead to the worker making 

a deliberate decision to remain mute. 

 

In Chapter Four, the broad range of behaviours that may be labelled as bullying were 

considered. Understanding (and educating employees and employers) about the various ways 

in which workplace bullying and harassment behaviour manifests23 may help targets recognise 

that they have been or are being bullied, or conversely, that they are not being bullied. It may 

also help perpetrators and organisations understand how they may be engaging in, facilitating 

or condoning workplace abuse. Whether these behaviours are direct or indirect,24 subtle or 

covert,25 active or passive (acts of omission), directed at persons or things important to the 

target, or ‘inherently’ or ambiguously abusive (that is ‘normal’ daily interactions which may be 

abusive in certain contexts but not in others), 26 they may have huge costs for individuals, 

workplaces and the larger organisational and societal culture.  

 

Bullying is possibly the single biggest factor keeping a work group from reaching its full 

potential in terms of productivity or creativity. The individual consequences of workplace 

bullying – including things like total and permanent expulsion from working life – are 

significant. Related to defining the sorts of behaviours that do or do not amount to workplace 

abuse is the issue of naming and defining the problem. Further, as Brake observed ‘since 

perceiving and acknowledging discrimination [and arguably also bullying and harassment] is a 

prerequisite for engaging in any form of considered resistance to it, stigmatized social groups 

are less inclined to challenge systemic discrimination, thereby silently facilitating it.27 

 

 

                                                           
23 To this end, Leymann developed a typology of activities to describe mainly hostile activities in northern European countries 

called the Leymann Inventory of Psychological Terror or LIPT-questionnaire in 1990 (Heinz Leymann ‘The Content and 

Development of Mobbing at Work’ (1996) 5(2) European Journal of Work and Organisational Psychology’ 165-184 at 171). 
24 Legislative Instrument Work Health and Safety (Preventing and Responding to Bullying) Code of Practice 2012 (No 1) 

(ACT) at page 3. 
25 Marie Hutchinson, Margaret H. Vickers, Lesley Wilkes, and Debra Jackson ‘A typology of bullying behaviours: the 

experiences of Australian nurses’ (2010) 19 Journal of Clinical Nursing 2319-2328. 
26 Loraleigh Keashly, ‘Interpersonal and Systemic Aspects of Emotional Abuse at Work: The Target’s Perspective’, (2001) 

16(3) Violence and Victims, 235. 
27 Deborah L Brake, ‘Retaliation’ (2005) 90 Minnesota Law Review 18, 25. 
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Silence on Account of Naming/Definitional Issues 

As outlined in Chapter Five, difficulties in discussing, complaining about, or remedying 

phenomena that have no name, or no common, shared or understood name or meaning, together 

with an inability to properly name what has happened, contributes to the silencing of that 

phenomenon. Although bullies have always existed,28 once a phenomenon such as ‘workplace 

bullying’ or ‘abuse’ or ‘violence’ is named, it is more easily talked and thought about.  

However, despite the explosion of research around workplace bullying, particularly since the 

1970s, there is (still) no universally accepted understanding of ‘workplace bullying’. The 

phenomenon is typically understood as encompassing a wide spectrum of actions, ranging from 

lower-level workplace aggression and incivility, including unreasonable work practices and 

inappropriate behaviours - some of which can be used as tactics to disguise and mask sadistic 

behaviours,29 through to heinous criminal activities, such as sexual assault and homicide.  

 

As also highlighted in Chapter Five, there are multiple synonyms for ‘bullying’ both in 

Australia and internationally. This becomes problematic, particularly when trying to determine 

the incidence of workplace abuse and to develop strategies to remedy it. If the problem is not 

defined consistently across workplaces, organisations, cultures, legislatures, or case law, it is 

difficult to understand the nature or extent of the problems. It is not possible to ‘compare apples 

with oranges’. If legal and other academics are unable to agree on what a phenomenon is, lay 

targets cannot reasonably be expected to negotiate the legal and other issues to determine 

whether or not they have been bullied or what to do about it.  

 

It is important not to trivialise the bully phenomenon and also to recognise the constellation of 

behaviours which may constitute bullying. Just as a kaleidoscope creates infinite patterned 

bursts of colour through a process of continually re-focusing, so too will workplace bullying 

remain somewhat elusive (and illusive) until greater consensus is reached about what it is, and 

what it is not. Using the ‘wrong’ words to describe social problems may not only distort 

perceptions but also can affect the decisions made by leaders (such as law and policy makers) 

                                                           
28 Kristen Houghton, ‘There Have Always Been Bullies’ Life-The Blog online (17 November 2011) 
<https://www.huffpost.com/entry/there-have-always-been-bu_b_819952>. 
29 For example, joking and initiation rites: Claire Mayhew, Paul McCarthy, Duncan Chappell, Michael Quinlan, Michelle 

Barker, and Michael Sheehan ‘Measuring the Extent of Impact from Occupational Violence and Bullying on Traumatised 

Workers’ (2004) 16(3) Responsibilities and Rights Journal 117, 118. 

https://www.huffpost.com/entry/there-have-always-been-bu_b_819952
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to address those problems.30  Decision-makers’ and employers’ interpretation of concepts like 

‘reasonable behaviour’ take place in socio-legal arenas in which so-called objective standards 

are, in reality, neither neutral nor inevitable. Having a universal name to gather the many 

‘approximate synonyms’ for workplace bullying and harassment under the one banner of 

bullying (or whatever descriptor is used) as well as having an unambiguous and comprehensive 

definition would help combat some of the confusion and silence surrounding workplace 

bullying. Deciphering worker silence, particularly with respect to anti-social behaviours, 

including workplace abuse, is no easy task but doing so is vital to obtain a better understanding 

the factors which influence targets, bystanders and others to speak-up and report. Despite 

ostensibly being empowered to do so by their employing organisation and by the law, targets 

and bystanders often opt to say nothing. ‘Breaking the codes of silence’ therefore, would 

potentially allow vital insights into preventing and remedying workplace abuse. This is no 

simple feat and requires an interdisciplinary approach and dialogue rather than one in which 

refuge is sought in different practitioner and academic silos. 

 

As alluded to above, a lack of clarity around naming definitional issues can therefore act as a 

further source of silencing: definitional and awareness silence (naming), as depicted below in 

Figure 4. 

 

Figure 4: The Cone of Silence: Definitional and Awareness Silence (Naming) 

 

                                                           
30 Jason Burke, ’Exploding the myth of the lone wolf’, The Guardian Weekly (London) 5-11 May 2017, 27. 
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A further source of potential silencing is evidenced by the different actions (or inactions) a 

person takes in response to being subjected to workplace bullying, where they perceive that this 

is what has happened. They may, rather than report the behaviour, decide that the best strategy 

is to leave the organisation and find another job. Choosing to ‘exit’ though, is not an option 

which is open to all targets. Some people may choose not to leave (and remain silent) on account 

of loyalty to the organisation, because they may be unable to find a comparable position (or 

indeed any position) or they may be reluctant to lose employment benefits accrued over an 

extended period of service with an employer.  

 

As seen in Chapters Five and Six, there are many reasons why people will choose silence or 

voice in response to workplace bullying, including fear of retaliation, a belief that complaining 

will not bring change or hold the perpetrator to account. This type of silence can be understood, 

in the IRRF model depicted in Figure 1, as sitting in the space between 1. The Incident/s: 

Something Happens and 2. Reporting? The first half of Figure 1 is reproduced again below for 

convenience as Figure 5. 

 

Figure 5: The Workplace ‘Bully’ Incident-Reporting Space 

 

2. Reporting and/or Complaining? 

The second point in the IRRF framework above deals with reporting workplace abuse. It maps 

onto the cone of silence primarily in the space which lies between incident/s of workplace abuse 
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occurring and being named and understood as such, and finally determined court and tribunal 

cases, though there are also overlaps with questions about the incidence of abuse. As alluded to 

above, where a target in fact perceives that they have experienced workplace bullying, they then 

need to make a decision about what to do with that information. This involves asking 

themselves a number of questions. Do I complain/ report? Who do I complain/ report to? How 

do I complain? What will happen if I complain? What will happen to me if I don’t complain? 

Is there something else I can do? What legal avenues are open to me? 

 

Making a complaint or a formal grievance to an employer in respect of any workplace matter, 

including bullying and harassment, is not a simple decision. Rather, it is a complex one 

involving several stages of decision-making. As a first step, a worker must transform their 

experience into a ‘dispute’.31 That is, the target or wronged party must realize that a problem 

exists (that is, they must be name the experience).32 The target must then attribute the problem 

to another person (for example, blame the alleged perpetrator) and bring the dispute to their 

attention;33 or to the attention of another, such as the employer. If the target desires a remedy, 

they need to make a claim which theoretically becomes a dispute when the other party rejects 

it.34 To become a formal grievance, the dispute must be defined as ‘public’ and, therefore, as 

appropriate to be addressed in an organisation’s formal grievance procedure.35 

 

As seen in Chapter Eight, decisions by targets and bystanders to remain silent and not report 

workplace bullying are logically related to under-reporting the incidence of workplace and one 

of the explanations for the disparity between the alleged incidence of workplace bullying and 

finally determined court and tribunal cases. A decision not to speak-up is a manifestation of 

silence. Not reporting is one of the many ways in which workplace bullying and harassment 

may be silenced. However, even if workers do initially voice concerns, they may be deterred 

from persisting with their complaint by the processes and procedures required to obtain 

resolution and/or by an organisation’s post-complaint conduct. For example, an organisation’s 

failure to act on a complaint, subjecting a complainant to performance management and/or 

                                                           
31 Elizabeth A. Hoffmann, ‘Legal Consciousness and Dispute Resolution: Different Disputing Behavior at Two Similar Taxicab 

Companies’ (2003) Law & Social Inquiry 691, 693. 
32 See Chapter Five. 
33 Hoffmann, above n 29, 693. 
34 Ibid. 
35 Ibid.  
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disciplinary processes such as misconduct allegations and investigations, and suspending the 

complainant may all be examples of complaint mismanagement and retaliation. In cases where 

the worker remains completely silent and also where the worker speaks-up but is subsequently 

silenced by organisational or other factors, the organisation will have lost a valuable opportunity 

for positive growth and change.  

 

While targets (and others) may have early opportunities to voice concerns about unacceptable 

behaviour directed towards themselves or others at work,36 they often choose to remain silent, 

particularly in respect of inappropriate workplace conduct such as bullying.37  Many targets do 

try and address bullying with various coping strategies, but few manage to stop the conduct 

without outside help.38 If confronting the bully or reporting to management fails, targets may 

try to suppress their negative feelings and live-up to the bully’s demands and/or seek support 

from colleagues and/or superiors.39 When such (voice) strategies fail, employees may reach-out 

to a union, or take long-term sick (or personal) leave, after which they often resign or find 

themselves terminated from their employment;40 the latter may be possible manifestations of 

silence. 

 

As discussed in Chapter Eight, even where a worker does speak-up, they may subsequently be 

‘silenced’ by a range of factors that only come into play after they have made complaint, such 

as confidentiality agreements which enforce silence and may also cause the complainant to feel 

anger, betrayal, and frustration at the process,41 together with feelings of being denied justice. 

Targets may be subject to work-related victimisation (WRV) on account of reporting including 

by way of intentional acts done in reprisal including termination, involuntary transfer, 

demotion, poor performance appraisals, and deprivation of jobs perks and overtime 

opportunities. They may also be subject to social retaliation victimisation (SRV) including 

                                                           
36 House of Representatives Standing Committee on Education and Employment, Parliament of Australia, Workplace Bullying: 

We just want it to stop, (2012), 76. 
37 Ibid, 75-76. 
38 Annie Hogh, Eva Gemzøe Mikkelsen, and Åse Marie Hansenin, ‘Individual Consequences of Workplace Bullying/Mobbing’ 

in Stale Einarsen, Helge Hoel, Dieter Zapf, and Cary L. Cooper (eds) Bullying and Harassment in the Workplace: Developments 

in Theory, Research, and Practice, (CRC Press, 2nd ed, 2011) 267, 273; Vittorio Di Martino, Helge Hoel and Cary L. Cooper, 

Preventing violence and harassment in the workplace (Office for Official Publications of the European Communities, 2003) 

107- 128, 117,118. 
39 Hogh et al, above n 36, 118. 
40 Ibid, 118. 
41 Tania Sourdin, ‘Poor quality mediation – a system failure?’ (2010) 11(8) Alternative Dispute Resolution Bulletin 163–169. 
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through intentional social reprisals by peers, subordinates, and managers. Such reprisals are 

often less tangible and less formal that WRV. SRV can include (further) harassment, name-

calling, ostracism, blaming, threats, and the ‘silent treatment’.42 Consequently, even those 

employees who do complain may eventually ‘wash their hands of the situation’ and take their 

talents elsewhere43 or they may be forced to go elsewhere.  A 2014 survey conducted by the 

(US) Workplace Bullying Institute found where bullying was reported, 61 per cent of bullied 

targets lost their job with their employer and 74 per cent lost their current job. The survey also 

found that 19 per cent of targets were forced out, fired (13 per cent), transferred (13 per cent), 

or resigned their employment (29 per cent). By comparison only 10 per cent of perpetrators 

were terminated and only 5 per cent resigned.44 This high level of separation from employment 

following on the heels of bullying complaints may also reflect the situation in Australia where 

there is no remedy under the national anti-bullying regime for targets who self-silence by 

leaving the organisation. 

 

The silence of reporting (or not) is mapped onto the cone of silence at Figure 6 below.  

Figure 6: Reporting (or Not) Silence 

 

                                                           
42 Ibid 248. 
43 Pamela Lutgen-Sandvik, Water Smoothing Stones: Subordinate Resistance to Workplace Bullying (PhD Thesis, Arizona 

State University, 2005) iii. 
44 Gary Namie, Workplace Bullying Survey (2014) 14 http://workplacebullying.org/multi/pdf/WBI-2014-US-Survey.pdf. 
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Legal Remedies as Silencers 

As Merry observed in 1990, being able to re-frame a (legal) case or a dispute, no matter the 

content of the problem, is ‘an aspect of the power of naming, the power to assert what a problem 

is and what should be done about it.’45 In legal settings, any naming is of course undertaken by 

those perceived as holding a ‘particular authority by virtue of their institutional location and 

their professional expertise, an authority often revealed in their language.’46 In the course of 

ostensibly legal processes, including ADR, targets may therefore be persuaded to acquiesce to 

the names assigned by the experts, to abandon their efforts to get assistance from the court for 

problems the individuals had originally defined in legal terms, and to accept the court's re-

definition of the problem: ‘the power of naming thus represents another facet of the power of 

the law, a power that stretches beyond its directly coercive capacities’.47  

 

Targets of workplace bullying, like complainants of other forms of adverse action, including 

unlawful discrimination, may also face a difficult task in establishing they were subject to 

unlawful conduct.48 In most instances, the complainant bears the entire onus of proof and they 

are unlikely to have access to the evidence needed to discharge their burden. 

 

As most lawyers know from the realities of legal practice though: 

…not everyone with a dispute goes to court… [there are] other, less formal 

pathways that are used every day to resolve disputes. Most people resolve their 

disputes themselves. Others seek assistance from an independent third person or 

body…. there are many ways to resolve disputes outside of the courts…..49 

 

….we know that a vast number of cases filed in the American courts are settled 

through one of these processes [mediation, arbitration and hybrids], whether in the 

courts themselves (through mandatory settlement conferences, court-annexed 

mediation or arbitration programs) or through private processes…50 

 

                                                           
45 Merry, above n 4, 14. 
46 Ibid. 
47 Merry, above n 4, 14. 
48 Dominique Allen, ‘Reducing the Burden of Proving Discrimination in Australia’ (2009) 31 Sydney Law Review 579. 
49 Australian Government, Attorney-General’s Department, Your Guide to Dispute Resolution (National Dispute Resolution 

Advisory Council 2012) 2. 
50 Carrie Joan Menkel-Meadow, ‘Too many lawyers? Or should lawyers be doing other things’ (2012) 19(2-3) International 

Journal of the Legal Profession 147, 154. 
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While one often hears that only 2% of all cases filed are actually tried, therefore 

over 90% of cases are settled in some other fashion, we know that actually the 

settlement rate is much lower. Many cases (perhaps as much as another 20-30% of 

cases) are terminated in ways other than full adjudication (motions or summary 

judgements) or negotiated or mediated settlement.51 

 

In Chapter Nine, the possible legal and other remedies for dealing with workplace abuse were 

considered. Even though there are many potential remedies, not all are suitable for every factual 

scenario. As such, the remedies themselves have the potential to silence targets. For example, 

making an anti-bullying application under the national regime (discussed in Chapter Ten), is 

restricted to those who are covered by that system, by those who are still employed by the 

organisation in which the bullying occurred, and by those who have complied with the 

necessary procedural requirements to gain access to the jurisdiction. There are many workers 

who take the step of making an anti-bullying application and yet fail to follow-through with 

their application, despite repeated contacted attempts by the Fair Work Commission (FWC). 

This ‘failure’ is also a possible source of silencing (though beyond the scope of this thesis) – 

what stops these (potential) targets in their tracks? With respect to the unfair dismissal regime, 

only those targets who have worked for the employer for the requisite period of time and who 

meet other criteria such as income threshold are eligible to make an unfair dismissal application. 

There are similar barriers with respect to the other available causes of action.  

 

As identified by Ash and Scott, the effect of Australia’s current legal framework is that the 

targets of workplace bullying - or to be more precise, typically the lawyers of the targets - must 

‘shop around’ or try to ‘fit a square peg through one of a variety of differently shaped holes’ in 

order to identify a sustainable course of action, or cause of action.52 Navigating the negotiation 

and litigation jungle that is workplace bullying is all about ‘cutting the cloth to fit the suit.’53 

The ways in which lawyers perceive the (in)adequacies of each potential remedy affect the 

                                                           
51 Ibid, 165. 
52 Abraham Ash & Kyle Scott, Workplace Bullying Reforms: Fair Work Commission to Deal with Bullying Claims (Clayton 

Utz, 1 April 2013) 

<http://www.claytonutz.com.au/publications/news/201304/01/workplace_bullying_reforms_fair_work_commission_to_deal_

with_bullying_claims.page>. See also, Jon D. Bible, ‘The Jerk at Work: Workplace Bullying and the Law’s Inability to Combat 

It’ (2012) 38 (1) Employee Relations Law Journal 32, 37. 
53 John Wilson, Legal Director Employment Law, Bradley Allen Love Lawyers (2012) in client conference – with his 

permission. 
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tailoring. As Weissbourd and Mertz point out, the law engages in ‘routine creativity’ in 

categorising particular events as legal types, even in the most ordinary and uncontested cases.54  

 

Logically though, there will be those whose matters do not fall neatly or otherwise into a 

potential cause of action. Those people will be effectively silenced by the lack of an applicable 

cause of action or remedy. Arguably though, this is where creative lawyering comes into its 

own. However, if no appropriate cause of action can be fitted to the particular circumstances 

there may simply be no applicable remedy or relief. This in and of itself would be a source of 

silencing. 

 

As discussed in Chapter Ten, even the anti-bullying regime with its limited purview and 

outcomes may represent a potential source of silencing. With some remedies (notably financial 

compensation) theoretically unavailable and with others road-blocked by the employer 

avoiding liability by masking organisational bullying as ‘reasonable management action’, there 

are a number of potential silencing mechanisms associated with the jurisdiction. Potentially, no 

matter how user-friendly or well-managed the FWC’s anti-bullying complaint mechanism is, 

there are many reasons why targets may not follow through beyond making initial enquiries. 

Feelings of disempowerment, an inability to act, and ill-health could all contribute to the high 

number of (potential) applicants who do not eventually file applications in this jurisdiction. 

These silencing factors may also shed light on those applications which are ultimately dismissed 

when the applicant failed to follow through with procedural details.  

 

There are strong forces possibly at play here out-weighing the encouragement of the FWC.  The 

FWC has been able to resolve many of its anti-bullying applications matters without proceeding 

to hearing and determination. This was to be expected as the jurisdiction was designed to 

resolve matters expeditiously so as to preserve the relationships between the parties without 

having to proceed to the ‘last resort’: issuing an anti-bullying order. If bully disputes are 

resolved by the FWC then, at least in theory, the disputants have not been silenced. Further, the 

                                                           
54 Merry, above n 4, 4. 
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potential role of alternative dispute resolution (in this case mediation) within the context of anti-

bullying applications in silencing bully disputes is considered below. 

 

The silence of (legal) remedies is depicted in the cone of silence at Figure 7 below. 

Figure 7: The Silence of (Legal) Remedies 

 

 

3. Resolution? 

The third point of the IRRF framework deals with the resolution of workplace abuse complaints. 

Consequent to reporting/complaining, as discussed in Chapter Nine, where allegations of 

workplace abuse are made to an organisation, the organisation is generally bound to conduct 

some form of workplace investigation. Workplace investigations can be conceptualised as part 

of the resolution process, as can alternative dispute resolution which is discussed below. 

Workplace investigations carry significant risks for employers where they are improperly 

conducted, including by violating procedural fairness norms and expectations such that the 

investigations are compromised by bias and pre-determined outcomes. Such risks are greater 

where the investigator is not truly independent or is employed by the employer and where are 

no (or inadequate) workplace policies. As seen in Chapter Nine, workplace investigations have 

the capacity to silence the targets of workplace abuse and their complaints of workplace 
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misconduct of any type. They may undermine fair and just workplaces and result in unfair and 

disputed outcomes which may end in litigation.  

 

Where a target is subjected to a prejudged workplace investigation, and is aggrieved about it, 

they may not have the capacity or resources to complain about the process or outcome. As such, 

workplace investigations may act as a type of silencer.  This type of silence is depicted in Figure 

8 below: the silence of workplace investigations. 

 

Figure 8: The Silence of Workplace Investigations 

 

 

The concerns that many targets express about the lack of fairness and transparency around 

workplace investigations (as evidenced by case law) and that some of the workplace 

investigators respondents in my survey expressed, also manifest in relation to the alternative 

dispute resolution (ADR) processes that are used by organisations, tribunals and courts to 

resolve bullying disputes. Worker concerns in respect of ADR in the context of bullying matters 

include: unequal bargaining power in negotiating settlement; concerns about mediator 

impartiality; insufficient opportunity to be heard and/or for fact-finding; and unjust outcomes. 

As examined in Chapter Ten, even with ‘settled’ matters (which non-parties might equate with 

a successful process and outcome), some targets were dissatisfied with both process and 
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outcome believing there were unintended benefits for adverse conduct on the part of the 

perpetrators. ADR in employment law matters such as workplace bullying can be a double-

edged sword. While it reflects a pragmatic attempt to optimise the use of organisation, court 

and tribunal resources by encouraging complaint resolution through non-curial approaches, it 

is not without its detractors. ADR is often successful in resolving workplace disputes but such 

success is narrowly defined if it is measured only by court and tribunal dispute settlement 

statistics and protection of organisational reputations. Even when matters are ostensibly 

resolved from the perspective of lawyers, mediators and conciliators, and the courts and 

tribunals, resolution may conceal significant and ongoing concerns on the part of some (but 

certainly not all) targets.  

 

The idea of success is broadened when targets feel that they have been given ‘a voice’ and 

achieved a measure of justice. This prospect seems enhanced by legal representation helping to 

balance a landscape skewed by power imbalances, by the psychological and physical effects of 

bullying, and by the target’s perception of mediator bias. ADR often enhances settlement rates 

and is therefore resource efficient in that it often eliminates the need for a determinative hearing 

of matters by courts and tribunals.  

 

However, it does not always mean the matter has been resolved safely (that is, protected from 

further exposure to bullying) or justly from a target’s perspective. Many targets feel silenced 

by the requirement to sign confidential deeds of release or gag orders which prevent them from 

discussing what happened or the way in which the dispute was finally resolved. Aligned with 

this is a silence which may be said to compromise the rule of law, open and transparent justice 

and precedent-setting. 

 

The silence of ADR is depicted in Figure 9 below: the silence of ADR. 
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Figure 9: The Silence of (Alternative) Dispute Resolution 

 

 

4. The Future? 

The final point in the IRRF framework above at Figure 1 deals with what comes after the 

reporting and claimed resolution workplace abuse. After a bully dispute has been settled 

through withdrawal or discontinuance of the complaint, ADR, and court or tribunal 

determination, the parties are, at least in theory, free to get on with their lives. In reality though, 

after the dust of the dispute has settled, and indeed, sometimes for a very long time, targets may 

continue to feel distressed and aggrieved by all that has happened – the abusive conduct itself, 

the way the organisation managed (or mismanaged) the issue, and the way the dispute was 

ultimately resolved (or not). Some people never recover from what has happened to them. Some 

never return to paid work and others need to re-locate to find new employment. Some, if they 

could rewind their lives and re-make the decision they made about reporting/complaining 

and/or confronting the perpetrator and the employing organisation would take a different 

course. If a similar opportunity presented itself in the future, many would choose to shut-up 

rather than speak-up. It is possible that these sorts of outcomes following on from what is 

ostensibly a ‘successful’ settlement of an earlier bully dispute may also be a form of silencing.  

This possibility is worthy of further attention as it points to a need to delve into what lies beneath 

the public domain of finally determined court and tribunal cases in the cone of silence to 
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compare the ostensibly ‘pro-voice’ arena of this space, in particular, with the arguably ‘pro-

silence’ approach promulgated by ADR. 

Figure 10: The Cone of Silence of Workplace Abuse 

 

CONCLUSION 

This research aimed to explore what lay behind the disparity between the claimed epidemic of 

workplace abuse in Australian workplaces and the comparatively small number of determined 

court and tribunal cases as evidenced by the work of Easteal and Hampton.55 In the course of 

considering this disparity, conceptualisations of mechanisms of silencing were employed. This 

approach was inspired by my experience as a working lawyer dealing with these problems on 

a day-to-day basis, by the anecdotes of my colleagues, and by the often traumatic experiences 

of my clients. Having witnessed first-hand the way allegations of workplace abuse are 

frequently mishandled by employers, the way targets may be ostracised and cast out by 

organisations (typically with devastating impacts on their health and wellbeing), the way 

workplace investigations are compromised and the way alternative dispute resolution (ADR) 

processes can act to gag complainants, I wanted to better understand whether what I had 

observed was a reflection of some form of secret mandate to silence the voices of complainants.   

 

                                                           
55 Patricia Easteal and Josie Hampton ‘Who is the ‘Good’ Bullying Victim/Corpse’ (2011) 10 (2) Canberra Law Review 63, 

83, 66-67. 
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Possibly the most significant conclusion is confirmation that the role of ADR is pivotal in 

explaining the discrepancy between the alleged incidence of workplace abuse and determined 

court and tribunal cases. This is something that I knew intuitively was correct; an intuition based 

on experience of the way things work on the ground in legal practice. It is also something most 

practitioners know.56 That is, lawyers know that, sensibly, the majority of legal and potential 

legal disputes settle confidentially either before proceedings are commenced or after 

proceedings have commenced on the figurative or literal ‘steps of the court’.57 This typically 

means that there is no official record of these disputes or proceedings anywhere other than in 

the bowels of employing organisations, tribunals and courts. While there may be nothing new 

in this from a legal practitioner perspective, conceptualising ADR as one part of the cone of 

silence surrounding workplace abuse is novel. In the shadow of the law, ADR is one of the most 

powerful silencers of targets and complaints of bullying. 

 

What is also novel, is the conceptualisation of other potential silencers into a cone of silence: 

the silence of ignorance and incapacity (and possible apathy), the definitional and awareness 

(or naming) silence, the silence of reporting, the silence of (legal) remedies, the silence of 

workplace investigations, and the silence of ADR.  By focusing on the bully phenomenon 

process from incidence, through reporting, to resolution and beyond, and by mapping what 

happens, a new lens from which to view the bullying phenomenon from inception to resolution 

has been developed. This is a unique perspective and offers the potential for expansion and 

articulation through further research.  

  

                                                           
56 John Wade, ‘Don’t Waste My Time on Negotiation and Mediation: This Dispute Needs a Judge’ (2001) 18(3) Mediation 

Quarterly 259, 278. 
57 Ibid. 
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Chapter Fourteen 
Where to From Here? The Way Forward 

When movie stars don't know where to go, what hope is there for the rest of us? What hope is there for the janitor 

who's being harassed by a co-worker but remains silent out of fear she'll lose the job she needs to support her 

children? For the administrative assistant who repeatedly fends off a superior who won't take no for an answer? 

For the hotel housekeeper who never knows, as she goes about replacing towels and cleaning toilets, if a guest is 

going to corner her in a room she can't escape? - 58 

‘In my kingdom,’ as the Red Queen tells Alice in Wonderland, ‘you have to run as fast as you can just to stay in 

the same place.’ No one standing still can triumph, no matter how well constituted – Jordan B. Peterson59 

 

INTRODUCTION 

In this final chapter, consideration is given to how organisations, the law, and society might 

better foster workplace cultures that minimise (and ideally) prevent workplace abuse. Ways in 

which the reporting of complaints might be encouraged, supported, and managed in a fair, just, 

respectful, and ethical manner are also contemplated. While the idea of a zero-tolerance culture 

may seem attractive, it can sometimes be problematic as may the issue of spurious and vexatious 

complaints. Organisations should strive to promote and encourage the making of genuine 

complaints while preventing retaliation and retribution against, and any (re)victimisation of 

legitimate complainants. At the same time, organisations should also strive to protect the rights 

of those who are accused, sometimes falsely, of workplace abuse. A sensible reform of existing 

statutory regimes, legal remedies and other strategies used to combat workplace bullying, 

including approaches to the conduct of alternative dispute resolution and workplace 

investigations would produce better outcomes, which would in turn, encourage further 

complaints.  

 

This thesis has explored how the silence of workplace bullying and harassment makes its 

presence felt from the beginning to the end of the process – that is, from the time a target first 

perceives that they have been bullied, through to their challenging/complaining about and/or 

reporting that abusive workplace conduct, through the ways in which organisations and the law 

resolve (or attempt to resolve) complaints of workplace abuse. The impact of silence on the 

perception, naming and understanding of the bullying phenomenon, the types of behaviours 

                                                           
58 Stephanie Zacharek, Eliama Dockterman and Hayley Sweetland Edwards, ‘The Silence Breakers’ Time Magazine 18 

December 2017 accessed on line <http://time.com/time-person-of-the-year-2017-silence-breakers/>. 
59 Jordan B. Peterson 12 Rules for Life (Allen Lane 2018) 13. 

http://time.com/time-person-of-the-year-2017-silence-breakers/
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that might be understood as bullying, and the practices and processes used in attempts to remedy 

the problem have been addressed through literature reviews, case analyses, and surveys of 

targets ‘complained’ by commencing litigation and of practitioners charged with investigating 

of such complaints.  

 

We have seen that the impact of silencing (and bullying) may continue to be experienced long 

after the bullying dispute has supposedly been ‘settled’ because targets and those who report 

alleged wrongdoing may continue to suffer ongoing harm, often for the rest of their life. It is 

known for example that the damage caused by bullying (for example, reduced social status and 

confidence) ‘can continue, even after the bullying has ended’.60 Targets of prolonged bullying 

may have more severe stress reactions than women who have been raped or train drivers 

confronted with ‘death by train’.61 Even targets of ‘single incident’ bullying may experience 

ongoing and devastating harm and yet be denied access to Australia’s national anti-bullying 

regime because its focus is on repetition. Where someone is traumatised by bullying they may 

become (and remain) anxious and easily upset; making their silhouette physically smaller and 

shielding themselves with a subordinate ‘defensive crouch’ whilst avoiding eye contact.62 In 

doing so, targets aim to minimise the chance of their behaviour being be interpreted by a 

(potential) bully as a challenge to their dominance.63 Although the immediate bully threat may 

have long since passed, targets often develop ongoing counter-productive physiological 

adaptations (for example, stress and uncertainty) to their earlier reality.64 Consequently, the 

adverse impacts of being bullied can last for years after the perpetrator is no longer on the scene, 

particularly where targets have developed a post-traumatic stress response due to a reasonable 

conclusion that the perpetrator represents a persistent threat to wellbeing and must therefore be 

avoided at all costs.65 We have seen too that bullying and unreasonable work practices are often 

perceived as injustices by targets.66 

                                                           
60 Jordan B. Peterson 12 Rules for Life (Allen Lane 2018) 13 citing Dan Olweus, Bullying at school: what we know and what 

we can do (Wiley-Blackwell 1993). 
61 Claire Mayhew, Paul McCarthy, Duncan Chappell, Michael Quinlan, Michelle Barker and Michael Sheehan, ‘ Measuring 

the Extent of Impact from Occupational Violence and Bullying on Traumatised Workers’ (2004) 16(3) Employee 

Responsibilities and Rights Journal 117, 118. 
62 Peterson, above n 2, 22. 
63 Ibid. 
64 Ibid. 
65 Jacinta Tynan, The war at work, Sydney Morning Herald (online), 4 November 2012 <http://www.smh.com.au/lifestyle/the-

war-at-work-20121030-28hcy.html>; Adam Blanch ‘The Answer to Overcoming Workplace Bullying’ (Pro Bono Australia 

online 7 May 2018) <https://probonoaustralia.com.au/news/2018/05/answer-overcoming-workplace-bullying/>. 
66 Mayhew et al, above n 4, 118. 

http://www.smh.com.au/lifestyle/the-war-at-work-20121030-28hcy.html
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After being bullied, targets sometimes leave their employment never to return to their job (or 

any other).67 It is unlikely that any new legal cause of action, including that first offered by 

Australia’s novel anti-bullying regime in 2014, would disrupt this process or ameliorate this 

harm – the ‘horse has bolted’ and the damage done. Even where targets may have been well-

compensated financially through an ADR or court or tribunal-determined outcome, this does 

not necessarily give them their life (or work) back. Nor does the process encourage others to 

complain. As noted in Chapter Eight, the prognosis for targets is typically worse than that of 

bullies: 82 per cent lose their jobs - 44 per cent involuntarily and 38 per cent by ‘choice’,68 

preferring to exit from the organisation, often in preference to ‘complaining’. As suggested in 

Chapter Thirteen, the silencing or targets after bullying and the ostensible settlement of the 

bully dispute either through exit from the organisation, ADR, a workplace investigation that 

does not support a target’s allegations, and determined court or tribunal cases offers an area of 

potential future research.   

 

As a way forward, it is perhaps more relevant is for organisations, policy makers and legislators 

to think in terms of preventing the bully behaviour in the first place. This would require at the 

least, significant changes to both organisational practices and the law. In addition, looking at 

ways to better manage and more effectively stop the bullying when it first occurs, even where 

it only occurs in the form of a single incident, would be helpful. A more proactive approach 

which allowed relationships to be repaired or managed in a timely and constructive way so that 

targets can safely remain at, or return to work would be a step in the right direction. While the 

latter, that is, allowing targets to remain at work in the context of improved workplace 

relationships is the aim of Australia’s anti-bullying regime, not all are supportive of this 

approach. Further comment on that jurisdiction will be made later in this chapter.  

 

                                                           
67 Nationwide News Pty Ltd v Naidu & Anor; ISS Security Pty Ltd v Naidu & Anor [2007] NSWCA 377 (21 December 2007) 

[284], [303]; Morabito v Comcare [2013] AATA 450 (2 July 2013) [33], [40]; Margaret H. Vickers, ‘Bullying, disability and 

work: a case study of workplace bullying’ (2009) 4(3) Qualitative Research in Organisations and Management: An 

International Journal 255-272, 259. 
68 Michael G. Harvey, Joyce T. Heames and R. Glenn Richey, ‘Bullying: From the Playground to the Boardroom’ (2006) 12(4) 

Journal of Leadership and Organizational Studies, 1-11, 4. 
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Before considering what might be done in relation to the issues identified in the previous 

chapters, consideration is given below to the recent international gaze directed towards the 

silencing of workplace abuse by way of sexual harassment and assault. This is significant to 

this thesis because it provides cogent contemporary evidence of the ‘silencing’ of complainants 

and potential complainants.  

 

DORARY PROBLEM EXPOSESILENCING: A CONTEMP 

As we have seen, the targets of workplace abuse may be bullied or harassed without any 

witnesses other than the perpetrator and they may also be silenced before they ever complain 

and also after they speak-up if they elect to do so. This silence does not mean there was (or is) 

no bullying; rather silence may act as a co-conspirator which renders the wrongdoing, and often 

its harms, invisible, though no less real. As has been observed: 

[F]rom Zeno to Hume, sceptics have had to come to terms with a world whose 

consequences they encounter but whose existence they cannot demonstrate.69  

 

Though often largely hidden and invisible, workplace abuse and the silence that surrounds it is 

a phenomenon that should be exposed, not only so that light can be shed on the harm the silence 

and the bullying causes, but also so that remedial or preventative action might be taken.   

 

As If there is any doubt about the existence and the endemic nature of the silence of workplace 

abuse, perhaps one of the best illustrations of its presence from a contemporary topical 

perspective is that evidenced by #MeToo. This movement, which originally began in 2006-

200770 – so a ‘slow burn’ from a social media perspective – went viral when a number of movie 

celebrities spoke up in late 2017 about the (sexual) harassment they had experienced during 

their careers, typically at the hands of powerful men in their workplace. Its grounding sentiment 

and driving force is much older than that though: 

                                                           
69 Silbey and Sarat, above n 1, 168. 
70 The movement was started by black activist Tarana Burke while working with young girls in America who were survivors 

of sexual violence:  #MeToo: Ten years before it was a hashtag, it began as one woman’s search for safety (ABC News online 

17 October 2017) <http://www.abc.net.au/news/2017-10-19/me-too-a-beginning-not-an-end-of-fight-against-sexual-

abuse/9065814> 

http://www.abc.net.au/news/2017-10-19/me-too-a-beginning-not-an-end-of-fight-against-sexual-abuse/9065814
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This reckoning appears to have sprung up overnight. But it has actually been 

simmering for years, decades, centuries. Women have had it with bosses and co-

workers who not only cross boundaries but don't even seem to know that boundaries 

exist. They've had it with the fear of retaliation, of being blackballed, of being fired 

from a job they can't afford to lose. They've had it with the code of going along to 

get along. They've had it with men who use their power to take what they want…..71 

 

… The women and men who have broken their silence span all races, all income 

classes, all occupations and virtually all corners of the globe. They might labor in 

[the] fields, or behind the front desk at [a regal] Hotel, or in the …..Parliament. 

They're part of a movement that has no formal name. But now they have a 

voice………… Those who are often most vulnerable in society - immigrants, 

people of colour, people with disabilities, low-income workers and LGBTQ people 

- described many types of dread. If they raised their voices, would they be fired? 

Would their communities turn against them? Would they be killed? ........72  

 

What the #MeToo movement illustrates is that historically, and often over a duration of many 

years, significant numbers of workers who, when confronted with shocking and insidious social 

problems such as sexual harassment and bullying do nothing.  They remain silent in the face of 

horrendous conduct. They do not speak-up. Arguably, the #MeToo movement has allowed the 

many women (and others) who have suffered sexual and other workplace abuse in silence, often 

across decades, to finally speak-up about the abuse, harassment, harm and loss they endured.  

 

Y) PREVENT MINIMISE (AND IDEALL S TOWORKPLACE CULTUREFOSTERING 

ABUSE  

Standard operational procedures, behavioural norms, values, rules of conduct, taboos, key 

personalities, and the daily climate or civility of an organisation are all relevant to creating 

positive workplace cultures. Organisations need to recognise the pivotal roles of organisational 

climate and culture in creating ‘safe’ workplaces.73 As Lachman et al observe though, there is 

no one solution for the complex social problem of negative human interactions (such as 

workplace abuse) within an organisational culture.74  

                                                           
71 Stephanie Zacharek, Eliama Dockterman and Hayley Sweetland Edwards, ‘The Silence Breakers’ Time Magazine 18 

December 2017 http://time.com/time-person-of-the-year-2017-silence-breakers/. 
72 Ibid.  
73 Harvey et al, above n 11, 5-6; Omari, Maryam and Megan Paull, ‘Shut up and bill’: workplace bullying challenges for the 

legal profession’ (2013) 20(2) International Journal of the Legal Profession 141, 147. 
74 Vicki D Lachman, ‘Ethical Issues in the Disruptive Behaviors of Incivility, Bullying, and Horizontal/Lateral Violence’ 

(2014) 23(1) MedSurg Nursing 56-60, 57; Harvey et al, above n 11, 8. 

http://time.com/time-person-of-the-year-2017-silence-breakers/
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An ethical organisational culture though requires leaders to have the moral courage to address 

disruptive behaviour, regardless of who is violating the desired code of conduct.75  

The role of senior managers in leading the [cultural] change process cannot be over-

emphasised. Leading by example is key if employees are going to change their own 

behaviour.76  

 

In other words, the selection and recruitment of organisational leaders (or managers) is critical. 

Future leaders must be considered in light of their capacity to be pro-active about resolving the 

workplace bully problem, to build a healthy and egalitarian culture of equals in which the 

reporting of wrong-doing such as bullying and harassment is encouraged and supported, and to 

ensure that the problem, when raised, is appropriately addressed (though as will be seen below, 

not necessarily through a ‘zero-tolerance’ approach). As Vanstone notes [emphasis added]:  

….Culture sounds a bit nebulous and airy-fairy. It isn’t. It’s real and it can have an 

enormous impact on any organisation. When I moved to [the department] the 

culture was toxic. Extremely. It doesn’t matter where it starts because a toxic 

culture feeds on itself. People who are subjected to constant criticism get worn own, 

become defensive and make bad decisions… [Taking on the task of changing the 

culture is] no easy task. It takes serious effort and commitment. It’s not beyond any 

organisation…It requires both acknowledging the good qualities and purpose of the 

organisation and engendering the confidence to speak up about problems…77  

 

Ultimately then, organisations should be looking to recruit (protect and retain) individuals who 

are ‘citizens of the firm’ – those who are optimistic, innovative, change agents who can safely 

and effectively guide other employees through activities such as technological change and 

organisation restructuring78—times which typically present a greater risk of workplace 

bullying.79 In addition to addressing any deficiencies in leadership, organisations also need to 

                                                           
75 Lachman, above n 17, 58. 
76 Paul Suff and Marie Streber, Bullying and Harassment: Building a Culture of Dignity and Respect (Institute for Employment 

Studies 2006) 27. 
77 Amanda Vanstone was talking about corrupt bankers in Australia but her comments apply equally to workplaces in which 

bullying is common: Amanda Vanstone, ‘Looking other way not on’ The Canberra Times 7 May 2018. 
78 Harvey, above n 11, 2. 
79  Einarsen (1999) and Leymann (1993) cited in Andreas P.D. Liefooghe and KateKenzie Mac Davey, ‘Accounts of workplace 

bullying: The role of the organisation’ (2001) 10(4) European Journal of Work and Psychology 375-392, 376 
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address deficiencies in work design and organisational morality – where the substandard 

treatment of individuals is tolerated (or perhaps worse, expected).80  

 

Changing Cultures: Encouraging Reporting  

In order for a problem to be addressed, organisations need to be aware of it (or to prevent its 

occurrence in the first place through the development of an ethical culture). One way of 

increasing the awareness of any organisational problem is to encourage the reporting of 

complaints. Such a reporting process must be formal, non-judgemental;81 supportive, fair, just, 

respectful, and ethical, and available to both targets and witnesses. Organisations must also be 

prepared to support targets (and alleged perpetrators) before, during and after bullying events, 

including by providing programs that demonstrate their options in response to bullying, and by 

providing review mechanisms that can be used without fear of retaliation.82 This might include 

setting up mechanisms which are external to the organisation [emphasis added]: 

….. [an integrity guy] said that in each of the three biggest integrity scandals in his 

time…there were people who knew something was wrong. They just didn’t think 

they had a safe pathway to raise it. So every year the CEO sends every staff member 

a message. Roughly it says ‘Our values and integrity are important. If you see 

something wrong it’s best to go to your line manager. We recognise that isn’t 

always feasible so there are three people outside the [organisation’s] employ to who 

you can turn’. It’s not perfect and ideally no one will need those names. But if they 

do, it will have been worthwhile. 83  

 

However, because retaliation in response to speaking-up can occur in any organisation, and 

particularly in response to any type of challenge,84 the problem of retaliation needs to be 

addressed by the organisation and the law, by paying more than just lip service to it. Retaliation, 

the ‘fastest growing discrimination claim’85 is what Brake calls powerful medicine which acts 

                                                           
80 Liefooghe and Mac Davey, above n 22, 376; Harvey et al, above n 11, 6. 
81 Harvey, above n 11, 8. 
82 Ibid, 9. 
83 Amanda Vanstone talking about corrupt bankers in Australia but her comments apply equally to workplaces in which bullying 

is common: Amanda Vanstone, ‘Looking other way not on’ The Canberra Times 7 May 2018. 
84 Deborah L Brake, ‘Retaliation’ (2005) 90 Minnesota Law Review 18-105, 20. Brake was talking specifically about speaking-

up about discrimination, but arguably it applies equally to speaking-up about other organisational concerns such as bullying 

and harassment. 
85 This is a cause of action where an employee alleges the employer has made a detrimental job decision in response to the 

employee’s having made a discrimination complaint or ‘protected expression’: David Sherwyn, Zev Eigen, and Gregg Gilman, 

‘Retaliation: The Fastest Growing Discrimination Claim’ (2006) 47(4) Cornell Hotel and Restaurant Administration Quarterly 

350, 350, 353. 
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to suppress complaints and preserve the status quo of the social order;86 though abused workers 

have also been known to retaliate against their supervisors. 87 Brake argues that fear of 

retaliation is [emphasis added]: 

…the leading reason why people stay silent instead of voicing their concerns about 

[things like] bias and discrimination. When challengers are brave enough to 

overcome their fears of speaking out, retaliation often steps in to punish the 

challenger and restore the social norms in question. To a large extent, the 

effectiveness and very legitimacy of discrimination law turns on people's ability to 

raise concerns about discrimination without fear of retaliation.88 

 

Do More to Protect Complainants/ ‘Whistle-Blowers’ 

Brake argues that legal scholarship has paid insufficient attention to ‘the ways people are 

punished for challenging inequality and the law's response to these challenges’89 and that 

addressing retaliation is typically only regarded as an afterthought and as a relatively small part 

of the overall scheme for enforcing substantive legal protections.90 In Australia there are a 

number of legislative protections against victimisation or retaliation, including at s 104-106 of 

the Work Health and Safety Act 2011 (Cth),91 s 10 of the Public Interest Disclosure Act 2013 

(Cth), and s 340-342 of the Fair Work Act 2009 (Cth), and s 50 of the Anti-Discrimination Act 

1977 (NSW). In order to be successful in a victimisation complaint under the anti-

discrimination law in NSW, a person must be able to establish some detriment that breaches 

the legislation. The benefits of such provisions are highlighted by James v Department of 

Justice, Corrective Services NSW92, a case in the NSW Civil and Administrative Tribunal 

(NCAT). In this case Ms James made a complaint of bullying and sexual harassment (assault) 

in employment against a senior manager and was subsequently transferred, allegedly for 

‘safety’ reasons, to another workplace for the duration of the investigation into her allegations. 

When the investigation concluded the allegations were not substantiated, Ms James was not 

returned to her workplace. Ms James then made a further complaint to the Anti-Discrimination 

Board of NSW alleging that her treatment ‘during and after the investigation, in being relocated 

                                                           
86 Brake, above n 27, 20. 
87 Though high levels of employee ‘conscientiousness’ and ‘agreeableness’ mitigate the relation between abusive supervision 

and employee retaliation: Huiwen Lian, Douglas J. Brown, D. Lance Ferris, Lindie H. Liang, Lisa M. Keeping, and Rachel 

Morrison, ‘Abusive Supervision and Retaliation: A Self-Control Framework’ (2014) 7(1) Academy of Management Journal 

116-139, 116, 122. 
88 Brake, above n 27, 20. 
89 Ibid, 19. 
90 Ibid. 
91 These provisions proscribe prohibited conduct for a discriminatory reason, for example terminating a complainant’s 

employment because they raised or proposed to raise an issue or concern about work health and safety.  
92 [2017] NSWCATAD 238. 
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to a different workplace and not returned, was detrimental conduct amounting to 

victimisation’.93 When the matter did not settle at conciliation, Ms James asked that it be 

referred to the NCAT. The tribunal determined, on the balance of probabilities, that Ms James 

was not returned to her workplace because of the complaint and therefore that she had been 

victimised, noting that no intent to victimise was needed. She was awarded $20,000 in general 

damages in view of her diminished workplace status, loss of career enjoyment and quality of 

life, lost chances for promotion, and ongoing and significant distress. 94     

. 

Change the Focus – Look Also to the ‘Organisation’ as Bully  

As Rayner points out, ‘targets’ are the most researched component within the bullying 

scenario,95 though others have considered impersonal bullying; identifying ‘the organisation as 

the bully’.96 The predominant individualised focus has, in turn, influenced the mechanisms 

which organisations have used to counter workplace bullying, often through (post-occurrence) 

interventions rather than preventative approaches.97 Valid and reliable methods to assess the 

(true) extent of workplace bullying are important for developing and implementing effective 

intervention strategies to prevent workplace bullying, and also to influence legal and policy-

related issues;98 yet there has been little consistency in approach.99 This is an issue which 

governments, organisations, and employers need to consider seriously with a view to 

developing and implementing strategies and interventions to address workplace abuse.100 Action 

needs to be taken before workplace abuse becomes an entrenched problem. Targeted training 

and education is one important means of achieving this. 

                                                           
93 James Mattson, ‘Managing risk and avoiding victimisation when responding to workplace complaints’ (2017) 2 NSW 

Government Connect 4, 4-5. 
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Workplace Education and Training  

Support should be provided to alleged perpetrators (and others) including through additional 

training, awareness-raising, coaching, and counselling.101 Should these measures fail, putting 

appropriate mechanisms in place to terminate chronic bullies from the organisations may be 

necessary.102 Investment in an organisation’s employee and managerial capacity to deal with 

relationship problems in situations where they may lead to behavioural problems at work is 

necessary – not only to deal with these issues but also to provide workers with the supports and 

resources they need to tackle the problem.103 Doing so can enhance commitment and loyalty to 

the organisation [emphasis added]: 

A senior manager (who was the subject of multiple complaints from staff) once told 

me that in his 25 years of working for the organisation, the coaching he received as 

a result of the complaints that had been made against him was the greatest thing 

the organisation had ever done for him – it had completely changed the way he 

managed and communicated with his staff. He felt as though the organisation had 

invested in him.104 

 

Borgald and Theixos do recommend whole-school (or organisation) empathy training for both 

targets and perpetrators suggesting that a lack of empathy is central to the bully problem.105 

They argue that empathy can be taught and learned, ergo empathy training is a ‘better (more 

just, more inclusive, and likely more beneficial) response to bullying’.106 Alleged perpetrators, 

like alleged targets, experience anxiety consequent to a possible rejection by their community 

and so a process of ‘inclusion allows perpetrators to experience increased desires to perceive 

themselves as acceptable people’.107  

 

                                                           
101 Harvey et al, above n 11, 8. 
102 Ibid, 8. 
103 Cheryl Condon, untitled paper given at the Australian Labour and Employment Relations Association (ACT) Fair Work: 

Past, Present and Future Conference in Canberra on 2 March 2018, 4. 
104 Ibid.  
105 Kristin E. Borgwald and H. Theixos ‘Bullying the bully: why zero-tolerance policies get a failing grade’ (2013) 8 (2-3) 

Social Influence 149, 154. 
106 Ibid, 154, 156. 
107 Ibid, 154. 
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Policies: Zero Tolerance: possible or even desirable? 

In addition to providing employee education, implementing appropriate workplace policies 

(and following them) could contribute to better workplace cultures. A ‘dignity at work’ policy 

for example,  may be a first step in deterring aberrant behaviour such as bullying and harassment 

and dealing with specific incidents of bad conduct - for a policy to be effective in needs to 

‘promote the positive behaviours that can encourage a culture of dignity and respect at work’.108 

Sound workplace policies (clear statements of the standards of behaviour that is expected by 

the organisation) can help to tackle bullying through prevention, and so employers are advised 

‘to develop workplace bullying policies that articulate commitments to promoting a workplace 

that does not tolerate bullying’.109 Merely introducing a bullying/harassment policy though is 

not enough to eliminate inappropriate behaviour; ‘an organisation’s approach needs to be 

integrated within the range of its people processes and systems in order to be effective’.110 

 

In the wake of the 1999 Columbine High School shootings in the US, so-called ‘zero-tolerance 

policies’ around (schoolyard) bullying ‘increased in scope and become more stringent’.111 For 

example, US state legislators [emphasis added]: 

furiously reinserted themselves into educational policy by passing a variety of new 

state laws meant to enhance school safety [including by requiring schools to] 

implement and strengthen zero-tolerance policies (for weapons, drugs, threats, and 

a wide variety of rule violations, etc.) as the panacea for school safety, relying upon 

punitive and mandatory suspensions and expulsions as the primary means to 

achieve safe schools.112  

 

Consequently, the violence prevention movement in the US became ‘dominated by zero 

tolerance - the rigid, punitive, ‘one-strike, you are out’ notion’ of safety’.113 While ‘zero 

tolerance’ was spawned by the manufacturing industry114 (presumably and reasonably as a way 

of preventing and eliminating workplace injuries and fatalities)115 and also by the criminal 

                                                           
108 Suff and Streber, above n 19, 27. 
109 House of Representatives Standing Committee on Education and Employment, Parliament of Australia, Workplace Bullying: 

We just want it to stop (October 2012) 57, 70. 
110 Suff and Streber, above n 19, 27. 
111 Borgwald and Theixos above n 47, 149. 
112 Nan Stein, ‘Bullying or Sexual Harassment? The Missing Discourse of Rights in an Era of Zero Tolerance’ (2003) 45 

Arizona Law Review, 783-799, 786. 
113 Ibid, 790. 
114 Ibid, 791. 
115 In Australia for example, the Building Code 2013 was amended in 2015 to incorporate mandatory drug and alcohol testing 

for Commonwealth-funded construction projects and to create a zero tolerance for the presence of drugs and alcohol: Michael 
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justice system,116 over time these ideas have also made their way into work and education. The 

zero-tolerance approach was first introduced into US schools in the mid-1990s with the passage 

of the Gun-Free Schools Act 1994,117 which mandated a 12-month expulsion at minimum for 

any student who brought a firearm to school.118 Since then, zero tolerance ideas have migrated 

into other workplaces, and particularly in relation to the elimination of workplace bullying. 

Perhaps unsurprisingly (given the inherent attractiveness of a bully-free workplace), some are 

supportive of zero-tolerance policies in relation to workplace bullying [emphasis added]: 

There should be zero tolerance of bullying in any workplace yet there is no rule 

book about what defines it [bullying]. Take swearing. If you work on a building site 

and it is part of the daily banter, does this constitute bullying? You can debate it 

until you are blue in the face, but it really does depend on the impact it has upon 

each employee.119 

Leaders have a responsibility to create a zero-tolerance culture where all 

employees can feel comfortable and safe.120 

Many complaints were made to [human resources] regarding this fellow's behaviour 

but all ignored with, the contact in HR saying words to the effect of ‘you will need 

to learn how to communicate better’. ... The organisation has strong policies in 

place regarding bullying and harassment and a supposedly ‘zero’ tolerance. 

However, it appears that this policy is not enforced, not worth the paper it is written 

on really. ... The organisation needs to be firm and enforce the so called ‘zero-

tolerance’ values. Until then nothing will change.121 

 

Critics of zero-tolerance approaches argue they are problematic, potentially intrusive, punitive, 

counter-productive, and ineffective in reducing bullying and violence. They may also lead to a 

surge in covert bullying. Such approaches are damaging for both targets and perpetrators, 

including because of the impact of the ‘bully label’ which creates a whole new category of 

stigmatized ‘other’: the bully.122 Further, naming behaviours as ‘bullying’ may deflect an 

organisation’s legal responsibility for  a safe and equitable environment onto an individual or a 
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group of individuals, blaming them and making liable for the unlawful conduct.123 Where only 

anti-bullying terms are used (and not the language of discrimination) [emphasis added]: 

the gendered dimension of bullying, let alone that of harassment, became extinct. It 

is as if ‘bullying’ became the euphemism for other behaviours that school officials 

did not want to name, like racism, homophobia, sexism, or hate crimes. In a matter 

of years, the twenty plus years of a discourse of rights was moving to the personal 

and more psychological discourse of bullying. Equally troubling was that some of 

these anti-bullying laws often aspired to, and embraced, zero tolerance, with its 

punitive, vague, and elastic language.124 

 

In the US, disproportionate numbers of non-white students have been suspended and expelled 

under zero tolerance policies.125 The zero tolerance approach has also been used to justify gross 

violations of ‘rights to privacy, expression, due process and more, all in the name of creating a 

safe, authoritarian [organisation].126 Where students (or workers) defy the relevant authority (or 

speak-up), this may lead to suspension or expulsion from the school (or the workplace) 

permanently derailing their careers, even though the individuals may have acted upon ‘some 

inner guide that [told] them what was being demanded was unreasonable, intrusive, and 

wrong’.127 As anti-bullying laws and policies are often broad and arbitrary, individuals may be 

suspended or expelled for minor infractions, while more egregious behaviours can be 

(under)framed as ‘bullying’ (when they may actually constitute unlawful sexual or gender 

harassment, criminal hazing or assault).128 Hein gives an example, citing Brake,129 of a case 

where a Year 5 student repeatedly attempted to touch a schoolmate’s breasts and genitals, 

‘rubbed against her in a sexual manner, constantly asked her for sex, and in one instance, put a 

doorstop in his pants to simulate an erection and acted in a sexually suggestive manner’ noting 

that ‘by no stretch of the imagination was this boy subtle or was his behaviour ambiguous; 

rather, it was persistent and unrelenting’ and asked ‘[s]hould these behaviours have been called 

bullying or sexual harassment?’130  

                                                           
123 Stein, above n 54, 789. 
124 Ibid, 791. 
125 Ibid, 792. 
126 Ibid, 784. Stein was referring to a 2002 case where, so as to gain admission to a school dance, girls had to lift their skirts in 

mixed public company, without advance warning, to prove they were wearing underwear. This edict was at the direction of the 

female assistant principal. Those girls who would not to lift their skirts, whether out of embarrassment or a sense that the 

request violated their rights, were denied admission to the dance. 
127 Ibid, 785. 
128 Ibid, 789. 
129 Deborah Brake, ‘The Cruellest of the Gender Police: Student-to-Student Sexual Harassment and Anti-Gay Peer Harassment 

Under Title IX, I GEO’ (1999) Journal of Gender and Law 37. 
130 Stein, above n 54, 789. 
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Borgald and Theixos argue that zero tolerance policies have had little or no impact on levels of 

physical violence or bullying in schools, pointing to a meta-analysis by Smith et al in 2004 

which reported that most anti-bullying programs (including zero-tolerance) showed no benefit 

or only minor benefit in reducing bullying.131 In other words, zero-tolerance policies are not 

seen as causally correlated with a decline in school violence, nor are they shown to decrease 

the occurrence of bullying.132 Further, a zero-tolerance approach can also be counter-productive 

because it sends bullying underground, leading to covert tactics outside the purview of zero-

tolerance policies.  Increased levels of ‘shunning, intimidating, ignoring the victim, and other 

non-physical methods of relational bullying’133 can then occur, often because the organisation’s 

policies focus on reducing visible and overt bullying.134  There are also arguments that such an 

approach is unjust, particularly where such policies are ‘administered in a legalistic manner 

(that is, as a type of state punishment and abridgment of rights) as the implication is that the 

bully is a type of criminal.135 This characterisation clearly has implications for that individual’s 

educational and employment future. 

 

Discouraging (and managing) vexatious complaints and investigations 

Questions of how organisations might discourage (and manage) spurious and vexatious 

complaints whilst encouraging genuine ones, and also prevent the retaliation against and (re) 

victimisation of legitimate complainants whilst protecting the rights of those who are accused, 

sometimes falsely, of workplace abuse are difficult ones. 

 

Putting proper workplace investigation processes in place though is an important start. In the 

ACT Public Service, a centralised Professional Standards Unit (PSU) is responsible for 

conducting or overseeing all investigations into ‘inappropriate’ workplace behaviour. All ACT 

Government investigation functions were consolidated at the end of 2015 to improve timeliness, 

increase consistency and quality, and ensure independence and fairness.136 In 2017, of 85 

                                                           
131 Borgwald and Theixos above n 47, 151. 
132 Note the caveat that this research was into school-based violence and bullying. 
133 Borgwald and Theixos, above n 47, 151. 
134 Borgwald and Theixos, above n 47, 151. 
135 Ibid, 152. 
136 Condon, above n 45, 1. 
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matters referred to the PSU, 11 (or almost 8 per cent) resulted in findings of unsubstantiated 

allegations. The process is an adversarial one which pigeon-holes the complainant as the 

‘victim’ and the respondent as the (alleged) ‘offender’ and tries to deter poor behaviour through 

punishment, though such behaviour is often engaged in by more than one party and can be 

linked to an entrenched culture of poor behaviour.137  

 

The investigative process can be expensive, time-consuming, traumatic and disruptive to the 

workplace.138 While they may sometimes be a necessary component of the solution, and can 

indicate the root cause, they are not the answer to resolving workplace issues or changing 

challenging workplace behaviour, particularly those that are relationship based.139 As Condon 

observes: 

There is no one magic formula for dealing with workplace issues but restorative or 

remedial approaches support a practical approach and give staff an element of 

control in the process and, more importantly, the solution to the issue. Some of the 

things we encourage work areas to try are empowering staff or managers to address 

the issues themselves or a more structured intervention, like a facilitated discussion, 

mediation or coaching. Sometimes it is necessary to work with the broader team 

dynamics or culture.140 

 

The aims of an investigation/misconduct process should be to identify and correct poor 

behaviour, develop positive working relationships, resolve conflict at the lowest possible level 

and only escalate to a misconduct process when necessary (that is when the behaviour is serious, 

repeated or continued, or there is a serious power imbalance between the parties).141 

 

If I had a dollar for every time a HR area told me, ‘Well we tried to do mediation 

but one of the parties (usually the complainant) wasn’t open to it, so now we’re 

going to refer it for investigation’. How is that fair on the employee who was 

prepared to work on ways to fix the issue? ..... At the moment, on occasion we allow 

people to inappropriately use or hijack the misconduct or discipline process rather 

than be personally accountable for their relationships and behaviour in the 

workplace. Where relationship deterioration between staff is the root cause of 

                                                           
137 Ibid. 
138 Ibid, 2. 
139 Ibid. 
140 Ibid.  
141 Ibid. 2-3. 
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behavioural problems, punitive processes are not going to resolve the issues and 

could, in fact, have the opposite effect.142 

 

ADR 

Like workplace investigations, ADR has the potential to undermine attempts at resolving and 

providing redress for workplace bullying and could also conceal potential future and ongoing 

harm to the target, including by denying them later redress (apart from those areas they cannot 

contract out of, even in a confidential settlement agreement.143 Should consideration be given 

then to legislative reform to void confidential non-disclosure agreements entered into only for 

the purposes of buying target silence? Or would doing so, simply compromise the positive 

benefits of ADR, like the reduced costs, increased timeliness and efficiencies, and litigation 

deterrence? Would organisations be so willing to enter into settlement agreements that provide 

some benefit to targets, if their actions and reputations in doing so are not protected? In other 

jurisdictions, steps have been taken to implement legislatives reforms, for example in the US 

(Arizona) has legislation pending that would void non-disclosure agreements entered in by 

targets of keep them silent.144 Perhaps Australia could consider a similar approach in respect of 

workplace bullying and harassment and the different causes of action applicable to it; that is, 

by legislating to disallow confidentiality clauses in appropriate cases or to make certain 

agreements public. While pro-employer advocates might argue that this would discourage 

settlement because employers would not want to pay money to targets if they could not do it 

under a veil of secrecy, on one view, they should not be paying targets for their ‘silence’ but 

rather for the ‘harm’ that has been done to them. Where a matter does proceed to hearing and 

is determined, the monetary awards are publicly available as is a run-down of the often highly 

egregious conduct engaged in by the employer. Public disclosure of agreements reached 

through ADR would alleviate some of the concerns around lack of transparency and precedent, 

but would also encourage those organisations that have been found to have promoted or 

condoned workplace abuse to do something constructive about the conduct which led to the 

proceedings under the spotlight. 

 

                                                           
142 Ibid, 3. 
143 In Australia, these generally includes the right to make a worker’s compensation claim and to pursue statutory 

superannuation entitlements. 
144 Zacharek et al, above n 66. 



 

321 

Further Potential for Law Reform  

As Brake observed in 2005, there is a ‘need for strong legal protection from retaliation against 

persons who identify and challenge inequality’;145 as well as for those who identify and 

challenge workplace bullying and other forms of organisational misconduct.  Some reform of 

statutory regimes and the other legal remedies, strategies and approaches (for example, 

alternative dispute resolution and workplace investigations) currently used to combat 

workplace bullying would produce better outcomes. For example, expanding the current FW 

Act definition of ‘bullying’ to include single acts of bullying, rather than requiring repetition 

would be a good start. As we have seen, there has been no flood of litigation using any of the 

many remedies available to challenge workplace abuse so it is unlikely that making such a 

definitional change would result in organisations or legal institutions being overwhelmed with 

applications. 

 

Better Protections from Retaliation? 

Brake argues that recognizing the act of retaliation itself, legislatively, as a form of 

discrimination, would push the boundaries of the ‘dominant understandings of discrimination 

in useful and productive ways’.146 Since retaliation is a mechanism of social control which 

maintains ‘social hierarchies and punish outliers’, reconceptualising retaliation as a protected 

attribute could shift the focus from the ‘status-based treatment of individuals to larger questions 

of illegitimate privilege and the importance of contesting inequality’147 Under Brake’s proposal, 

the target/s of retaliation claimant need not establish that she was treated worse because she 

was a woman, because he was homosexual, or because they were Muslim,  rather the argument 

would be that the targets were penalized for challenging sexist practices, or sexual orientation 

or religious bias.148 Brake argues that such an approach would avoid the unintentionally 

reinforcement of views about what it means to be ‘a woman’ (or gay or a person who practises 

a given religion) by asserting a gender-equal right to not be victimised for complaining.149 

Further, by ‘valuing and protecting the claimant's choices and actions in challenging inequality, 

the retaliation claim is less vulnerable than other types of discrimination claims to criticisms 

                                                           
145 Brake, above n 27, 25. 
146 Ibid, 21-22. 
147 Ibid. 
148 Ibid. 
149 Ibid. 



 

322 

that it turns claimants into passive victims of an oppressive social structure.’150 A retaliation 

claim would also shift the focus ‘from an individual's prejudicial intent to [their] actions in 

shutting down opposition to inequality’.151 

 

By protecting practices that challenge racism and sexism, the retaliation claim promotes the 

elimination of illegitimate racist and sexist preferences that taint democratic outcomes. In 

addition, by protecting challengers of discrimination regardless of their social group 

membership, the retaliation claim enables coalition building and collective opposition to racism 

and sexism that often cuts across social groups. In the process, it protects the construction of 

equal citizens who work together in the pursuit of social change and the social bonds that 

develop through such alliances.152 

 

Taking off the Velvet Glove? 

Australia’s anti-bullying regime which commenced in early 2014 is not highly-regarded by 

many lawyers.153 This is perhaps because parties to actions under the Fair Work Act 2009 (Cth) 

including applications for anti-bullying orders, are generally required to cover their own costs. 

There is no capacity for the Fair Work Commission (FWC) to award financial compensation in 

respect of anti-bullying matters. This is not to say though that within the confines of a 

confidential mediation or conciliation, such deals are not done.  No matter how user-friendly or 

well-managed the complaint mechanism or legal remedy, there are numerous reasons why 

targets may not follow through beyond making an initial enquiry. Similarly, feelings of 

disempowerment, illness, an inability to act or cope, or even the termination of employment or 

fear of retaliation could be contributing to the high number of applicants who withdraw. These 

silencing factors may also help us to understand those whose applications are ultimately 

dismissed when the applicant does not follow through on procedural details. There are possibly 

strong forces at play here out-weighing the encouragement of the FWC.  

 

                                                           
150 Ibid. 
151 Ibid, 21-22. 
152 Ibid, 22. 
153 See for example, Rodney Worth and Joanne Squelch,’ Stop the Bullying: The Anti-Bullying Provisions in the Fair Work 

Act and Restoring the Employment Relationship’ (2015) 38(3) UNSW Law Journal 1015. 
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The fledgling jurisdiction must be looked at and its efficacy measured holistically with an 

understanding of the landscape of silencing.  Within that context, it seems to be inching its way 

towards being a useful adjunct to the other remedies available to address workplace bullying. 

Indeed, at least four applicants in the reviewed period made applications for unfair dismissal or 

general protections at or around the same time as they made their anti-bullying applications.154 

As may have been foreshadowed by its track record in respect to other types of applications 

which may also involve workplace bullying such as unfair dismissals and general protections 

matters, the FWC has also been able to resolve many anti-bullying applications matters without 

proceeding to hearing and determination. It is likely that more matters might be similarly 

resolved if the parties engaged with the process constructively rather than seeking to obstruct it 

by employing various stalling and other strategies such as making jurisdictional and other 

objections to the process. If the parties did engage positively (in keeping with the way the 

regime clearly intends they do) the ultimate possibility that the FWC might make an anti-

bullying order could be short-circuited early in proceedings. This would increase the likelihood 

of improved and ongoing working relationships.  The employee’s ‘reasonable belief’ that he or 

she has been bullied (whether or not the employer shares this view and whether or not this view 

is true or well-founded) could be acknowledged by the respondent employer and addressed. 

Mediations if held, and preliminary conferences could be better utilised by the parties to try and 

resolve the issue and seek an agreed way forward without the FWC needing to proceed to 

hearing, determination and possibly an order (and the accompanying publicity). 

 

Therefore, any fear on the part of employers about the anti-bullying regime was misplaced. To 

date the anti-bullying jurisdiction has proven to be more velvet glove than paper tiger.  It 

appears the FWC is taking a steady, incremental, and even-handed approach to the development 

and oversight of its new role in the anti-bullying jurisdiction. While the jurisdiction may not (as 

yet) have elicited the flood of applications that were anticipated, it must be said that the FWC 

has effectively handled the matters that did come its way. Perhaps its success is best highlighted 

by the comments of the applicant in Applicant v Respondent 155who is the only person in respect 

                                                           
154 Mr Richard Bassanese [2015] FWC 3515; Mitchell Shaw v ANZ Group T/A ANZ Bank; Bianca Haines [2014] FWC 3408; 

Justin Corfield [2014] FWC 4487; Peter Hankin v Plumbers Co-operative Ltd T/A Plumbers Supplies Co-op; Ben Ridgeway; 

Simon Ballingal; Chris Henry; David Power; Grant Crawford; Stephen Wells [2014] FWC 8402. 
155 AB2014/1052. 
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of whom the Commission made an order in its first 15 months. When she applied to the FWC 

to revoke its earlier order just before Christmas in 2014 she wrote:  

Since our last meeting there has been a negligible amount of conflict between A and myself, 

and I have felt comfortable approaching my supervisor, B, with any concerns that I have. The 

past year of intervention from Fair Work has been very positive and helpful and I am very 

grateful for the support that has been given to me by Senior Deputy President Drake. 

I think that the New Year is an appropriate time to lift the orders and that it is in the best interest 

of everyone involved to do so.156 

 

The jurisdiction is designed to resolve matters expeditiously so as to preserve the working 

relationships between the parties without having to proceed to the ‘last resort’: issuing an anti-

bullying order. While the paucity of orders issued since 2014 might be seen by some as evidence 

of a deficiency, it could also be characterised as a marker of success – in other words, the regime 

is doing exactly what it was designed to do. The FWC manages applications expeditiously with 

the goal of keeping the targets of bullying employed and at work; resolving the bullying without 

needing to issue orders. To date, Australia’s national anti-bullying regime appears to be the 

mouse that roared but softly! It should stay that way and be preserved as an alternate 

jurisdiction. Where relationships have irretrievably broken down, and the employment comes 

to an end as a consequence, targets have other causes of action available to them. Where money 

does change hands in the context of a confidential anti-bullying ADR process and settlement, 

it would not be expected that the target would then return to work – rather any offer of payment 

would be made in the context of the worker agreeing to resign their employment. This is 

inconsistent with the anti-bullying jurisdiction’s stated goals of keeping the worker at worker. 

 

CONCLUSION 

As discussed in Chapter Thirteen, there are many ways in which workplace abuse, and 

complaints of the same are silenced. All these different silencing mechanisms contribute to the 

gap between the claimed prevalence of the abuse and the number of cases formally disposed of 

by a court or tribunal, though in different ways and to different extents. There are also other 

                                                           
156 Applicant [2014] FWC 9184. On 16 December 2014 the FWC, in response to the Applicant’s submission, revoked its orders 

of 10 September 2014. 
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causes of silence which have not been addressed in this thesis, including the silences fostered 

by organisational and legislative processes, such as the requirement for independent medical 

examinations, rehabilitation and return-to-work programs, and the capacity for employers and 

providers to manipulate those processes. As we have seen, targets cannot complain about abuse 

if they do not perceive a problem, therefore the education of workers and organisations about 

what bullying is (and is not) and appropriate ways to seek redress as crucial, as is the 

development of organisational cultures, practices and processes which eliminate the occurrence 

of bullying in the first place. As Peterson observed, it is better to render those in your care 

competent rather than to protect them.157 This is not about developing a zero tolerance approach, 

but rather working with people to help them to better understand the ways of being and acting 

in organisations so that inappropriate conduct and misconduct are minimised, identified and 

dealt with in a way which undercuts that great facilitator of employee or worker silence: fear of 

retribution, retaliation and revenge. To this end perhaps we should take up Brake’s suggestion 

and legislate to make ‘retaliation’ itself a protected attribute, rather than simply, a cause of 

action that only comes into play after targets have first exercised their statutory rights to make 

a formal complaint about some form of adverse unlawful workplace conduct such as sexual 

harassment or discrimination.   

  

                                                           
157 Jordan B. Peterson, 12 Rules for Life: An Antidote to Chaos (Allen Lane 2018) 47. 
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Appendices 
 

INVESTIGATORSOF WORKPLACE SURVEY  –APPENDIX 1  

Summary and Background Information 

Our research explores whether the workplace investigation processes, practices, and procedures 

applied in Australian workplaces are flawed or fair. Please answer all questions from the 

perspective of your experience as an external workplace investigator, and particularly from the 

perspective of investigating workplace bullying and harassment or other misconduct issues. 

There will be an opportunity at the end of the survey to comment about internal workplace 

investigations. 

By completing this survey, you are giving your consent to participate in our research. 

 

Q1: Explain how you first became involved in conducting workplace investigations and list any 

relevant qualifications you have. 

Q2: In your view, are workplace investigations ever flawed because of pre-determined 

outcomes or other deficiencies, particularly where the alleged perpetrator is a senior manager? 

Q3: How do you generally obtain your workplace bullying investigation work? Word of mouth? 

Your particular position?  

Q4: Are the terms of reference for workplace investigations generally provided to you by the 

organisation or do you work with the organisation to develop them? 

Q5: Have you ever been told when tendering or applying for a workplace investigation job, 

what the organisation's outcome or desired outcome of the investigation is? 

Q6: If your answer to the question above was yes, explain how, if at all, that impacted on your 

decision to take on the investigation job? 

Q7: Following on from above, if you have ever experienced such a scenario, do you think the 

position of the alleged bully perpetrator (e.g. if s/he occupied a formal position of power 

because s/he was a senior manager or executive, or was otherwise powerful because of informal 

networks) played a role? If so, why? 
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Q8: In your experience, how involved in your investigation process does an organisation 

generally get? Do organisations ever try to be involved in your investigations to the point where 

the outcome could be unfair to any of the parties? 

Q9: What sorts of steps do you take to ensure your investigations are conducted fairly, 

independently, and free from bias? 

Q10: In your experience, are alleged targets ever bullied into silence by the investigation 

process, or by the organisation? 

Q11: If your answer to the question above was 'often' or 'sometimes/infrequently’, please give 

an example. 

Q12: In your experience, are witnesses who are supportive of the complainant/alleged bully 

target/victim ever not interviewed? 

Q13: Are witnesses who support the complainant ever appear to be treated less favourably than 

witnesses who are supportive of the alleged perpetrator, particularly where that person is a 

manager or other powerful person within the organisation? 

Q14: Has an alleged perpetrator or alleged target/complainant ever engaged in what could have 

been seen as coercive behaviour to try and influence the outcome of an investigation? If so, 

please tell me about that. 

Q15: Have you ever seen any evidence of what might have been collusion or conspiracy 

between alleged targets and their witnesses or between alleged targets and their witnesses? 

Q16: If you have observed what appeared to be collusion whilst conducting workplace 

investigations, please tell me about that. 

Q17: When conducting an investigation, what sort of strategies do you use to determine the 

truth or relevant facts? 

Q18: Does gut feeling or intuition play any role in your investigations or findings? 

Q19: In your experience, are alleged targets and perpetrators ever erroneously found guilty, 

innocent or exonerated? Or perhaps more accurately, incorrectly found to have breached the 

relevant anti-bullying policy? 
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Q20: How important is it for you to maintain your independence as a professional workplace 

investigator? 

Q21: Have you ever been asked to change the findings or recommendations of your workplace 

investigation? 

Q22: If your answer to the above question was yes, please explain who asked you to do that 

and in what circumstances? 

Q23: If you answered yes to the above question, what did you do then and how did you feel? 

Q24:  Have you ever experienced ‘not being invited back’ to conduct a further workplace 

investigation where you failed to do what the organisation wanted? 

Q25: Are there certain organisations you refuse to do work for, for these sorts of reasons, e.g. 

being asked to change or doctor reports? 

Q26: Have you ever not been paid for a report because the organisation that hired you didn’t 

like the report? If so, what did you do then? 

Q27: If you have ever been required to testify in a court or tribunal in relation to a workplace 

investigation you conducted, please tell me about that experience. 

Q28: In your experience, as the result of your investigation, has there ever been an incorrect 

determination that there is no case to answer? 

Q29: Have you ever had one of your workplace investigations challenged or overturned? By 

the organisation? If so, please tell me about that. 

Q30: If you have also conducted internal workplace investigations for an organisation whilst 

employed by it, explain how you found the investigation experience different, if at all, from 

conducting an investigation as an external provider? 
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NTSSURVEY OF CLIE –X 2 APPENDI 

Conciliation & Mediation  

1. What is your gender? 

Female 

Male 

Other 

2. What type of alternative dispute resolution process did you participate in? 

Conciliation 

Mediation 

Other (please specify) 

 

3. In which jurisdiction did your conciliation, mediation or other alternative dispute resolution 

take place? 

Fair Work Commission 

ACT Human Rights Commission 

Australian Human Rights Commission 

Federal Court/Federal Circuit Court of Australia 

Administrative Appeals Tribunal 

Other (please specify) 
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4. What was outcome of your alternative dispute resolution (ADR) process/processes (e.g. your 

conciliation conference with the Fair Work Commission or your mediation with the Federal 

Court of Australia or the Australian Human Rights Commission)? 

 

5. How do you feel about the ADR process you went through and the outcome?  If it was 

positive, why was it positive and if it was negative, why was it negative? 

 

6. Were lawyers or other paid representatives involved in your conciliation, mediation, or other 

ADR process? 

Yes 

No 

Other (please specify) 

 

7. When did your conciliation, mediation or other alternative dispute resolution take place? 

2012 

2013 

2014 

2015 

Other (please specify) 

 

8. Please provide a few demographic variables such your age, seniority of position, type of job 

role, type of organisation (e.g. public sector or private sector), large business or small business. 
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9. Please provide any additional comments or information on the process. 

 

10. If you were in the same situation at work again would you go through the same process? 

Yes 

No 

Other (please specify) 

 

NEW  
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TION SHEETPARTICIPANT INFORMA SURVEYTARGET  – 3APPENDIX  

  

 

PARTICIPANT INFORMATION SHEET 

 

Methodology: Survey/Interview of Targets of Workplace Bullying and Harassment 

 

Thank you for taking the time to read this information. This study proposes to gain an insight 

into your experiences as someone who has experienced (or been a target of) workplace bullying 

and harassment.  

Participants are requested to complete a survey and or undertake an interview regarding 

workplace bullying and harassment. The survey will involve the following:  

• Participants will be asked their gender, age, profession or occupation, type of work, and 

type and size of employer; and  

• Participants will be required to circle a number which reflects their level of agreement with 

a number of statements; and 

• Participants will be asked to provide additional information relating to their own personal 

experiences of workplace bullying and harassment. 

Participants will not be required to give any identifiable information. The survey or interview 

will take approximately 30-60 minutes to complete.  

This research aims to identify the ways in which complaints or concerns about workplace 

bullying and harassment are silenced, buried, or dealt with by individuals and organisations, 

and how that silence impacts on workers who have experienced workplace abuse. As there is 

little written on the different mechanisms of silencing targets of workplace bullying and 

harassment, the research will be helpful in formulating strategies to help individuals and 

organisations successfully manage and eliminate workplace bullying and harassment rather 

than simply “hiding” it. 

It is estimated that there may be some foreseeable risk for participants of this study to 

experience discomfort as a result of reliving distressing experiences. If participants need 

assistance following completion of this survey they should contact their Employee Assistance 

Program (‘EAP’) if their employer provides such a service, or the University’s Health and 

Counselling Centre (02 6201 2351) which offers personal counselling, if they are a university 

student. Alternatively, they may speak to their general practitioner and/or ask for a referral to 

speak to a mental health specialist. 

Participants’ confidentiality and privacy will be established and maintained as no distinguishing 

demographic information is obtained, and only aggregate data is utilised. The data obtained 

from the surveys, and the surveys will be stored in a locked cabinet file at the University of 

Canberra for the required five years. After this period, the data and surveys will be destroyed.  

Participants are advised that the recruitment process involves the researcher approaching 

individuals who the researcher has come into direct or indirect contact with through her work 

as a legal practitioner or health practitioner to ask if they would be interested in completing a 
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survey. This information sheet, along with a consent form will be given to the participant by 

the researcher before the survey is commenced. Participants are advised that their participation 

is voluntary and at any stage of the project they may withdraw their responses without prejudice.  

A copy of thesis will be kept with Dr Patricia Easteal if the participants would like to view the 

results of the survey.  

The study has been cleared in accordance with the ethical review processes of the University 

of Canberra. Approval has been granted from the Committee for Ethics in Human Research. 

If the participants require any further information, or have any further questions concerning 

their participation in the project, please contact Allison Ballard at 

@uni.canberra.edu.au or , or my supervisor Dr Patricia Easteal on 

@canberra.edu.au.  
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CONSENT FORM  SURVEYTARGET  – 4APPENDIX  

         

 

 Faculty of Business, Government and Law 

 

CONSENT FORM FOR SURVEY/INTERVIEW PARTICIPANTS 

 

Researcher’s Contact Details 

Name:           

Telephone:    

Email:  

 

• I understand that this research project involves answering questions regarding my 

workplace bullying and harassment. 

• The purpose of this study is to gain understanding of the various ways in which workplace 

bullying and harassment may be silenced. 

• I understand that my participation will take approximately 60 minutes. 

• I understand that the survey/interview data will be collected together and analysed, and no 

individual will be able to be detected in the final report. 

• I understand that participation in the research is voluntary, and I can withdraw at any time. 

• I understand that my confidentiality and privacy will be established and maintained as no 

distinguishing demographic information will be obtained, and only aggregate data will be 

utilised. 

• I understand that if I wish to withdraw from the research, I can contact Ms Allison Ballard 

at the contact details above, and my data will be deleted from the research up until the 

submission of the thesis. 

• I understand that the research has been approved by the University of Canberra’s Ethics 

Committee. 

• I understand that I may choose not to answer a particular question without being obliged to 

withdraw completely from the research. 

• I voluntarily agreed to participate in this research project. 

• I have read the Participant’s Information Sheet, and I have retained a copy of this sheet for 

future reference if required.  
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CONSENT FORM SURVEYINVESTIGATOR  – 5APPENDIX  

         

 Faculty of Business, Government and Law 

 

CONSENT FORM FOR SURVEY/INTERVIEW PARTICIPANTS 

 

Researcher’s Contact Details 

Name:  

Telephone:  

Email:    

 

• I understand that this research project involves answering questions regarding my personal 

and/or observed experience of workplace bullying, harassment and discrimination or, if I 

am a legal practitioner and/or workplace investigator, my experience in and/or observations 

related to assisting clients who require help with workplace bullying, harassment and 

discrimination or who are being investigated in relation to the same. 

• The purpose of this study is to gain understanding of the various ways in which workplace 

bullying and harassment may be silenced. 

• I understand that my participation will take approximately 30-60 minutes. 

• I understand that the survey/interview data will be collected together and analysed, and no 

individual will be able to be detected in the final report. 

• I understand that my confidentiality and privacy will be established and maintained as no 

distinguishing demographic information will be obtained, and only aggregate data will be 

utilised. 

• I understand that if I wish to withdraw from the research, I can contact Ms Allison Ballard 

at the contact details above, and my data will be deleted from the research up until the 

submission of the thesis. 

• I understand that the research has been approved by the University of Canberra’s Ethics 

Committee. 

• I understand that I may choose not to answer a particular question without being obliged to 

withdraw completely from the research. 

• I voluntarily agreed to participate in this research project. 

• I have read the Participant’s Information Sheet, and I have retained a copy of this sheet for 

future reference if required.  
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TION SHEETPARTICIPANT INFORMA SURVEYINVESTIGATOR  – 6APPENDIX  

 

 

 

PARTICIPANT INFORMATION SHEET 

 

Research Project Looking at Workplace Bullying and Legal Responses 

 

• This research aims to identify the ways in which complaints or concerns about workplace 

bullying and harassment are silenced, buried, or dealt with by individuals and organisations, 

and how that silence impacts on workers who have experienced workplace abuse. As there 

is little written on the different mechanisms of silencing targets of workplace bullying and 

harassment, the research will be helpful in formulating strategies to help individuals and 

organisations successfully manage and eliminate workplace bullying and harassment rather 

than simply “hiding” or silencing it. 

• Participants are advised that the recruitment process involves the researcher approaching 

individuals whom the researcher has come into direct or indirect contact with through her 

work as a legal practitioner or health practitioner to ask if they would be interested in 

completing a survey. This information sheet, along with a consent form will be given to the 

participant by the researcher before the survey is commenced. Participants are advised that 

their participation is voluntary and at any stage of the project they may withdraw their 

responses without prejudice.  

• It is estimated that there may be some foreseeable risk for participants of this study to 

experience discomfort as a result of reliving distressing experiences. If participants need 

assistance following completion of this survey, they should contact their Employee 

Assistance Program (‘EAP’) if their employer provides such a service, or the University’s 

Health and Counselling Centre (02 6201 2351) which offers personal counselling, if they 

are a university student. Alternatively, they may speak to their general practitioner and/or 

ask for a referral to speak to a mental health specialist. 

• Participants’ confidentiality and privacy will be established and maintained as no 

distinguishing demographic information is obtained, and only aggregate data is utilised. The 

data obtained from the surveys, and the surveys will be stored in a locked cabinet file at the 

University of Canberra for the required five years. After this period, the data and surveys 

will be destroyed.  

• A copy of thesis will be kept with Professor Patricia Easteal if the participants would like 

to view the survey.  

• The study has been cleared in accordance with the ethical review processes of the University 

of Canberra. Approval has been granted from the Committee for Ethics in Human Research. 

• If the participants require any further information, or have any further questions concerning 

their participation in the project, please contact Allison Ballard at 

@canberra.edu.au or , or my supervisor Professor Patricia 

Easteal - @canberra.edu.au. 

 

 




