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Abstract  

How do the lawyers who advise public officials contribute to the policy process? Conventional 

explanations assume that there is only one acceptable role for lawyers: to provide advice to 

officials that guides the legally accountable decision-maker to act within the bounds of the law. 

Yet these accounts rest on a rational model of the policy process that requires lawyers to remain 

above policy and politics and ignores the extent to which choices about values priorities are a 

pervasive characteristic of government decision-making. Drawing on constructivist approaches 

to public policy as well as theories from law and social psychology, this study analyses how 

lawyers in government practice frame the choices of values positions that underlie government 

decisions. 

This lens is developed through a case study of a group of lawyers, including the author of this 

thesis, who advised Airservices Australia during a controversy around the National Airspace 

System reform program, introduced by the Howard Government in 2002. The second stage of 

the reform agenda included proposed new rules that reduced Air Traffic Control of aircraft 

flying in significant areas of Australian airspace, introducing a ‘see and avoid’ principle of air 

traffic management.  

Airservices Australia was at the centre of the controversy since its Board’s decision brought 

the changes into effect. The ‘see and avoid’ principle represented a shift in favour of the goal 

of giving private pilots greater freedom to navigate the airways without being directed by air 

traffic controllers. At the very heart of the controversy was a rhetorical struggle amongst 

competing interests about the safety of ‘see and avoid.’ Underlying this struggle was a conflict 

about whether government decisions about airspace regulation should prioritise the value of 

self-direction (individual freedom) or the value of security (protection of individuals and the 

community from harm). 
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The case study suggests that lawyers can shape the political dynamics of the policy process 

when there is values disagreement amongst the principal actors in a policy arena that makes it 

hard for officials to choose a ‘right’ course of action. Initially, the lawyers in the case sought 

to act as technical arbiters of the legality of the see and avoid changes. As happened with the 

advice of other technical experts advising the Agency, the lawyers’ advice conveyed value 

judgements that became entangled with the political argument about the fate of the reform. In 

practice, the legal advice was used by other actors, both within and outside the bureaucracy for 

political advocacy. As the decision-making environment became saturated with conflicting 

information and ‘analysis paralysis’ set in, the lawyers increasingly performed the role of team-

players by working closely with the Agency’s technical experts to re-frame the decision-

making process.  

In an environment where the Agency’s Board was threatened with litigation, the lawyers had 

an advantage in re-framing the problem situation, using the language of legal principles. The 

legal frame enabled the directors to make and justify their decision in August 2004 to return 

all aircraft to higher levels of Air Traffic Control in significant tracts of airspace.  

While the study highlights how the role of the lawyers in the case was contingent on variables 

in the political context, it raises questions that apply more broadly to government legal 

practitioners. This finding is supported by an analysis of data from interviews the author 

conducted with 50 lawyers and officials with experience of federal government legal practice. 

The study concludes with a discussion of how the analytic lens might be used in professional 

legal education and some proposals for future research. 
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For practising Australian lawyers, values are somewhat like emotions: It’s not that we deny 

their existence: it’s just that we don’t like to talk about them much. We generally do not feel 

comfortable when we recognise them in ourselves and we generally feel even less comfortable 

when we recognise them in others. We try for the most part to suppress them. The whole idea 

of the practice of the law as a discipline is to keep values, like emotions, in check: constrained 

as much as possible within the confines of intellectual structures. We seek as professionals to 

resolve the factious disputes of others through the application of soothing neutral principles.1 

 

The Hon. Justice Stephen Gageler of the High Court of Australia  

  

 
1 Stephen Gageler, ‘Introduction: A Place for Values in Judicial Reasoning’ in Justin T Gleeson and Ruth C A Higgins (eds), 

Constituting Law. Legal Argument and Social Values (Federation Press, 2011) 2. 
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Preface  

From 2002 to 2005, I was General Counsel of Airservices Australia, the Commonwealth 

government agency responsible for providing air traffic management services, including Air 

Traffic Control, to aircraft flying in Australian civil airspace. As the Agency’s senior lawyer 

in the Office of Legal Counsel, I managed the day-to-day legal affairs of the Agency. During 

this period, the Agency was tasked with implementing the National Airspace System (NAS), 

the airspace reform program that was announced by the Howard Government on 22 May 2002.  

On 20 October 2003, the Board of Airservices Australia decided to proceed with the 

controversial second stage of the NAS, known by its acronym ‘NAS2b.’ This decision 

introduced ‘see and avoid’ as the method for separating commercial aircraft and light aircraft 

in tracts of Australian civil airspace where they had been previously separated by Air Traffic 

Control. In January 2004, after advice from myself and other expert advisers, and a near miss 

between a passenger jet and light plane at Launceston Airport, the Board of Airservices 

embarked on a project to review the legal and operational risks associated with the decision. 

The actions taken to address these risks by Airservices fuelled a political controversy about the 

future of the government’s airspace agenda and plunged the Agency into a state of 

organisational crisis as the protagonists fought to control the fate of the reform. From 27 

November 2003 when NAS2b was brought into effect, it took twelve months until the Board 

decided to return all aircraft to the full direction of air traffic controllers in the areas of 

Australian airspace considered to be at highest risk of a mid-air collision.  

The subject-matter of this study is grounded in my personal experience of the airspace 

controversy, as one of many experts who advised Airservices on the ‘problem’ with NAS2b. 

As the most senior lawyer in Airservices legal team, I was primarily responsible for identifying 
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and advising the Agency’s senior management and Board on the legal risks and litigation 

associated with their decisions.  

The coverage of these events by Australia’s mainstream media was muted and there was no 

outcry about the safety of the airspace from the air travelling public. According to the editor of 

an aviation industry journal although ‘Frayed tempers, hurled vitriol and slanging matches’ 

were a characteristic feature of the debates about the safety of the airspace, there was ‘little 

recognition of the emotional and explosive issues in the general community and public.’2 In 

part this was because the commercial airlines stayed out of the public debate. Brian Candler, 

the CEO of the Regional Aviation Association of Australia, observed at the time ‘Operators 

are caught in a difficult position between expressing genuine concerns about safety and 

undermining their customers’ confidence in air travel.’3 The technical complexity of this arcane 

area of public policy may also have served to deter many journalists from giving the issues 

more attention. To be better informed about the policy debate, interested citizens would have 

had to locate the relevant threads on the Professional Pilots Rumour Network, an online forum 

popular with pilots and air traffic controllers, and the handful of articles about the subject in 

specialised aviation industry magazines. Since 2004, the questions that might have been raised 

and investigated by the Parliament on behalf of the community have lain dormant. There was 

no public inquiry into the demise of NAS2b, which in political terms amounted to a significant 

failure of the government’s aviation reform agenda. 

From a personal perspective, the experience of NAS2b raised many questions about the role 

and influence of myself and the many lawyers who advised Airservices on the decisions made 

by its Board and other senior officials during the controversy. My profession offers theoretical 

models to which individual lawyers advising government agencies can aspire. However, these 

 
2 Gerard Frawley ‘The NAS airspace debate: 2b or not 2b’, Australian Aviation, July 2004, 37. 

3 Brian J Candler, ‘NAS and the urban legends’, Australian Aviation, June 2004, 58, 59 in Document 390, ASA Legal Files. 
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models do not describe my experience working within a multi-disciplinary team of experts 

advising a government agency in a highly charged environment, where seemingly simple 

technical issues and the established processes for resolving them were politically contested.  

By going back into the past and examining my experience, I hope to shed light on an important, 

but academically neglected, area of Australian public policy, as well as contributing to 

understanding of the advisory role of lawyers and the place of law in policy and politics. 
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Chapter One: Introduction  

See and avoid: an airspace controversy 

 On 24 December 2003, a Virgin Blue Boeing 737 aircraft was descending into Launceston 

Airport in Tasmania after a two-hour flight from Sydney in good flying conditions. At the same 

time, a Tobago light aircraft, flown by a private pilot on a day out, was ascending out of the 

airport on a collision course with the jet. An air traffic controller who could see what was 

happening, attempted to reach the pilot of the Tobago by radio, but the pilot failed to 

communicate. The two planes came within two hundred vertical feet of each other, at which 

point the Boeing’s computerised collision avoidance system was activated in the cockpit. The 

pilot of the Boeing immediately took evasive action and the plane landed safely to the relief of 

the air traffic controller and the Boeing’s crew.1 

Close calls involving passenger planes in mid-flight are rare, but this one was politically 

charged because it occurred less than a month after the introduction of a new set of navigational 

practices in Australian Controlled Airspace called ‘see and avoid.’ The see and avoid changes, 

known by the acronym NAS2b, formed the second stage of the Howard Government’s National 

Airspace System (NAS) reform agenda. Controversially, the new practices relied on pilots to 

navigate important parts of the airways relying on their own sight, rather than directions from 

Air Traffic Control. Provided the conditions were suitable for light aircraft to operate under 

Visual Flight Rules, recreational pilots could fly in the busy airspace used by jets to convey 

passengers travelling up and down Australia’s East Coast and could climb and descend into 

major airports without clearance and without broadcasting their position to air traffic 

 
1 Australian Transport Safety Bureau, Air Safety Occurrence Report 200305235 Boeing Co 737-700 SOCATA – Group 

Aerspatiale Tobago, 24 December 2003.  
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controllers.  

The see and avoid changes were given the force of law by a decision of the Board of Airservices 

Australia, the statutory agency that had responsibility for the provision of Air Traffic Control 

within Australian Controlled Airspace. At the time NAS2b was introduced, air traffic 

controllers had been responsible for the separation of all categories of aircraft operating in 

Australian Controlled Airspace for more than thirty years.2 From the 1990s, a politically 

influential group of private pilots had been voicing their desire for greater access to Australia’s 

airways without regulatory intervention. Airservices Australia’s decision to relax Air Traffic 

Control of light aircraft flying under Visual Flight Rules represented a significant victory for 

this group in the face of long-established policy settings.  

For the Board, the decision to introduce the NAS2b changes had not been easy because 

Airservices had a legislative obligation to make safety ‘the most important consideration’ in 

performing its functions. Prior to making the decision, the directors had been advised by senior 

managers in Airservices’ Air Traffic Management division that introducing the see and avoid 

practice into the airspace would increase the risk of a mid-air collision, especially between light 

planes and passenger jets.3 The degree of risk was ‘unknown’ since it had not been evaluated 

by Airservices’ safety experts and therefore did not meet the safety standard required by the 

Agency’s established operational risk management procedures.4  

The advice of the Air Traffic Management division had placed the Board in a predicament. The 

government had set up two separate bodies, the Aviation Reform Group, and the National 

Airspace System Implementation Group, to develop and oversight the airspace reform 

 
2 The separation of all categories of aircraft by air traffic controllers was operating in the 1960’s as is clear from instructions 

to pilot flying under VFR in the Visual Flight Guide (Commonwealth, Department of Civil Aviation, 3rd ed, 1968). 

3 See Appendix 4: Organisational Chart Airservices Australia, 2003-4. 

4 Air Traffic Management division to the Airservices Australia Board, ‘Memorandum re Safety Assessment of National 

Airspace System’, Stage 2b (25 September 2003) in Document 23, ASA Legal Files. 
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program. The NAS Implementation Group had already determined that the see and avoid 

airspace design was safe and needed no further review, because it was consistent with the 

United States model that the National Airspace System was intended to replicate. The political 

commitment of the government to the NAS also appeared to be unequivocal.5  If NAS2b was 

to go ahead, the Board had to find a way of reconciling Airservices’ safety goal with the 

government’s airspace reform agenda. The Board sought to resolve the question about the 

safety of the airspace by consulting its sibling body, the Civil Aviation Safety Authority 

(CASA). Following CASA’s advice that it had ‘no objection’ to the changes being made, the 

Board confirmed that NAS2b should proceed on 27 November 2003, later noting that the 

changes were government policy.6   

From the vantage point of people inside Airservices Australia, the Launceston incident was the 

pivotal event that caused the controversy about airspace to ‘blow up.’ Until the incident, 

Airservices’ senior managers had been resolute in their public support of the reforms, assuring 

air traffic controllers and pilots that the see and avoid changes would be safely implemented.7 

After the incident, the risk that the airspace changes would cause a catastrophic mid-air 

collision seemed demonstrably real. For a moment, the Agency’s directors even entertained the 

possibility that they should ‘shut down’ Australian Controlled Airspace until they could be 

certain that it was safe.8  

 
5 Airservices Australia, ‘Minutes of Board Meeting held 26 September 2003’ in Document 17, ASA Legal Files. 

6 Airservices Australia Board, Note of Reasons for Decision, (21 November 2003) in Document 17, ASA Legal Files. 

7 Airservices Australia Chief Executive Officer to All Staff, (Email, 22 October 2003) in  Document 32, ASA Legal Files; 

Department of Transport and Regional Services, Civil Aviation Safety Authority and Airservices Australia, ‘Airspace 

Changes will be safely, efficiently and professionally introduced on 27 November 2003’ (Media Release, 21 October 2003) 

in Document 31, ASA Legal Files; Airservices Australia Acting Chief Executive Officer, ‘Airservices Australia Response to 

Comments by Acting Head Air Traffic Controller’, (Media Release, 24 November 2003) in Document 128, ASA Legal Files.  

8 Organisational Development Unit to Airservices Australia Board, ‘Pros and Cons of Closing Airways System’ (Board 

paper,31 January 2003) in Document 97, ASA Legal Files; Airservices Australia, ‘Minutes of Board Meeting held via 

teleconference 1 February 2004’ in Document 97, ASA Legal Files.  
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For the people inside the Agency grappling with the ‘problem’ of the airspace, an additional 

complication concerned whether the decision to introduce the see and avoid changes was 

lawful. The General Counsel (the author) and another senior lawyer had identified two main 

potential legal risks with the decision to introduce NAS2b. First, they questioned whether 

Airservices had fulfilled its primary duty under the Air Services Act 1995 (Cth) to give primacy 

to safety in the performance of its statutory functions.9 Second, the in-house lawyers questioned 

whether the Agency had met its duty of care under the common law of negligence. As a result, 

the General Counsel and her colleague were concerned that both Airservices and its directors 

could be legally exposed for a breach of their statutory duty to give priority to safety in making 

the decision, and to a claim in negligence in the event of a mid-air collision between a light 

plane and a passenger aircraft. A partner in a private law firm was engaged to give advice to 

the Agency and confirmed that the issues raised by the in-house legal team should be 

considered by the Board, while identifying a third legal risk that the decision was an improper 

exercise of power under the rules of administrative law.10 Part of the problem was that the 

Board had attempted to delegate the safety question to the Civil Aviation Safety Authority, but 

that body had no legislative authority to make decisions about airspace management. 

From the perspective of Airservices’ lawyers it initially appeared to be a simple matter for the 

Board to resolve the problem with NAS2b by restoring full control of the see and avoid airspace 

to Air Traffic Control. From the perspective of the Board, resolving the problem with NAS2b 

was difficult: how to make an airspace decision that would be legally defensible, as well as 

operationally sound, and, at the same time, be consistent with the National Airspace System 

 
9 s 9(1) Air Services Act 1995 (Cth). 

10 Since the 1990’s, Australia has adopted a de-centralised and largely contestable model for the provision of legal services 

to the federal government. In-house government practices have grown in importance, and many are responsible for the 

outsourcing of work to private law firms. Outside limited areas of ‘tied work’ such as legislative drafting and constitutional 

law advice and litigation, in-house government lawyers and external lawyers compete and collaborate to meet the needs of 

government departments and agencies for legal services.  
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reform program.? In January 2004, the Board determined that they needed to make a new 

decision based on a thorough assessment of the risks and benefits of the airspace changes.11 

On the surface, Airservices’ response to ‘the problem’ with the see and avoid airspace 

introduced by NAS2b, as documented publicly and in its internal records, was driven by its 

Board’s quest for a rational solution to a technically defined legal and safety problem. Between 

January and September 2004 Air Traffic Control specialists consulted with aviation industry 

participants at more than thirty locations around the country. The Agency considered 

‘thousands of views’ from airspace users about a variety of options for addressing the airspace 

problem.12 In addition, the Agency deployed an army of mathematicians, aviation risk 

specialists, and economists who were tasked with quantifying the risk of a mid-air collision. A 

large contingent of lawyers gave advice to officials within the Agency on their responses to the 

airspace problem over the life of the controversy. This group included a small number of in-

house lawyers employed by the Agency (primarily the author and one other colleague), and 

more than twenty practitioners from five different private law firms and three senior barristers 

from the New South Wales Bar.  

The principal battleground of the controversy centred around the meaning of ‘safety’ and how 

it should be measured. In the public arena, the battle lines were primarily drawn between the 

group of recreational pilots, who passionately argued for the retention of NAS2b, and the 

commercial pilots and air traffic controllers’ unions, who, with equal fervour, argued that it 

must be abandoned because it put passenger lives at risk. Within government, NAS2b was also 

a divisive issue for people in different departments and agencies and in the Cabinet, including 

John Anderson, the Deputy Prime Minister and Minister for Transport and Regional Services. 

 
11 Airservices Australia, ‘Airservices clarifies Airspace Decision’ (Media Release, 20 February 2004) in Document 117, ASA 

Legal Files. 

12 Airservices Australia, Annual Report 2002-2003, (Airservices Australia, 2004) 33. 
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Each step that the Board took to review the risk associated with the airspace was attacked by 

the principal protagonists in the controversy. 

i) The aim of this thesis 

This account of the airspace controversy takes on a wider significance when seen as illustrative 

of the extent to which disagreements between political actors affect the relationship between 

lawyers in government practice and the people they advise. Although it is a very sharp example, 

it sheds light on the interplay between the advisory role of lawyers and the adversarial dynamic 

of democratic government. Set against the backdrop of the case of NAS2b, the study argues 

that, to gain a more realistic account of what lawyers ‘do’ when advising officials, we need to 

pay greater attention to the extent to which the advisory roles of lawyers in government practice 

are contingent on the political context. In my view, a critical aspect of that context is the degree 

of values conflict amongst the competing interests who participate in the decision-making 

process. The basic aim of this study is to investigate how the expert judgments of lawyers frame 

the choices of value positions that underlie government decisions and influence the landscape 

of policy discourse.  

In the remainder of this introduction I begin with a short discussion of the literature that has 

informed my enquiries (sections ii and iii). I then discuss the important place of values in the 

political context of government decision-making and why the need for values choices has 

important implications for the role of experts in the policy process (sections iv and v). The 

specific values that were at issue in the airspace controversy are outlined in section vi). In 

section vii I outline the key questions that the study will address, followed by a summary of 

the analytical framework and methods I use to answer my questions and a brief discussion of 

my position in the research (sections viii to x). I conclude with an outline of the coming chapters 

(section xi). 
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ii) The advisory role of lawyers in government practice  

The most common justification for the advisory role of lawyers in the bureaucracies of 

democratic government is that, in order to protect the rule of law, officials need guidance about 

the legal consequences of their actions.13 Although the meaning of the rule of law is 

contentious, it is widely accepted that it is founded on the idea that officials must act within  

the framework of the law.14 This doesn’t mean that lawyers dictate policy outcomes. Rather, 

their role is ideally to give independent advice that informs officials that their choice of policy 

objectives is limited by laws that govern the exercise of public power. In the Australian context, 

the authors of reports into the provision of government legal services have also emphasised 

that lawyers are needed to manage the exposure of the executive branch to legal risks and to 

enable the government of the day to pursue its policy agenda.15 Entire public programs can fail 

when the decision to implement them is found to be invalid under constitutional or 

administrative law. So, it is important that lawyers can give independent technical advice that 

answers officials’ questions about the likelihood of that happening. Because many programs 

are realised through legislation or other legal instruments, it is equally important that these are 

drafted by lawyers who have the appropriate technical skills.  

Conversations about the function and value of lawyers in the process of government decision-

making are largely based on a rational model of the policy process that promotes the idea that 

government decision-makers will make ‘right’ decisions when they are informed about their 

legal implications. The rational model promotes an expectation that public officials and the 

lawyers who advise them are a dynamic duo who can catch potential breaches of law before 

decisions are made, leaving out the part they play when the decisions must be defended and 

 
13 See Chapter Two for a discussion of this literature.  

14 Lisa Burton Crawford, The Rule of Law and the Australian Constitution (Federation Press, 2017) 11. 

15 Chris Moraitis, Secretary’s Review of Commonwealth Legal Services (Commonwealth of Australia, 2017) 2. 
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justified. Deborah Stone has described this model of decision-making as the ‘rationality 

project.’16 The model presents the problems of government from the point of view of a single 

decision-maker who has the legal authority and mental capacity to make an authoritative 

decision. ‘Good decisions’ are the product of reasoned analysis by this decision-maker rather 

than a process of ‘bargaining, negotiation and compromise’ amongst political actors and the 

participants in the political community.  

To some extent, the legal norms that apply to government decision-making further reinforce 

the rational model of decision-making as the ideal that lawyers should, and can, guide officials 

to achieve. Administrative laws regulate the behaviour of abstract government decision-

makers, such as particular office holders, agencies, and departments, who are assumed to have 

the power to conduct a proper process and arrive at fair and reasonably correct outcomes. In 

Australia, these norms have been judicially developed to embody a decision-making model 

that is founded in due process and specifies standards of behaviour for individuals exercising 

administrative power.  

When he was Commonwealth Solicitor-General, Stephen Gageler (now a Justice of the High 

Court) described the role of government lawyers practising administrative law in these terms:  

… underlying it all is the fundamental point that administrative law is about guiding 

the administrator to do the job right: to get as close as possible to what is objectively 

the correct or preferable decision that is to be made in all the circumstances.17 

Although few would argue that the model is an accurate representation of life in government 

practice, the advantage of the rational model is that it provides a simple explanation for why 

 
16 Deborah Stone, Policy Paradox: The Art of Political Decision-Making (W W Norton, revised ed, 2002) 7. 

17 Stephen Gageler, ‘Values in Administrative Law and the Role of the Lawyer Acting for the Administrator’ (Paper 

Presented at the Australian Government Solicitor Administrative Law Forum, 22 October 2008). 
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the decision-makers went wrong and what they should do to set matters right. It is less useful 

for explaining the motivations of political actors — for example, why they will seek to control 

and strategically manipulate the information that is relevant to their preferred interpretation of 

policy problems.18 In the airspace controversy, it is hard to make sense of the see and avoid 

airspace changes, without looking at how the meaning of the policy problem the changes were 

intended to address, was forged in political action. Crucially, the rational model does not 

explain why some decisions, such as those made by Airservices during the airspace 

controversy, are the subject of intense political conflict inside and outside the formal structures 

of government, while others are relatively uncontentious. Without understanding how disputes 

amongst political actors in the broader political landscape affect lawyers’ interactions with the 

officials they advise, we have an incomplete picture of their role, both its limitations and its 

potential.  

iii) Values and the rational model of government decision-making in public 

policy  

The rational model of decision-making has had an impact on the study of public policy more 

generally, shaping debates on the nature of the policy process and the role and influence of 

technical experts on policy outcomes. While some accounts of expertise in policy studies also 

promote the rationality project, there is a level of concern about the influence of experts in 

shaping policy outcomes that is not present in the literature about lawyers’ advisory role in 

government practice. 

An idea that recurs in  the policy studies literature is that individuals and groups participate in 

the political system to pursue competing visions of the ‘good’ society, underscored by 

 
18 Horst W J Rittel and Melvin M Weber, ‘Dilemmas in a general theory of planning’ (1973) 4(2) Policy Sciences 155, 168; 

Stone, above n 16, 29. 



10 

 

differences in the priority they give to different social values.19 When people in the community 

engage in debates about government decisions, it is not because they want technocratic answers 

to social problems, but because they have deeply-held values that motivate them to call for a 

political response from government.20 As Rittel and Weber observed, decisions which require 

choices amongst the different values held by different groups of individuals in the political 

community are hard because: 

Under such circumstances, and in the absence of an overriding social theory or an 

overriding social ethic, there is no gainsaying which group is right, and which should 

have its ends served.21  

The difficulty for decision-makers is that they cannot make an objectively ‘right’ decision but 

must choose amongst equally right value choices.22  

iv) The concept of values in the policy process 

The concept of values runs through a broader conversation in the social sciences about human 

decision-making. Foundational public policy scholars including Harold Lasswell,23 David 

Easton,24 Charles Lindblom,25 Murray Edelman26 and Paul Sabatier,27 identified values choices 

as characteristic features of the policy process. Lindblom claimed ‘the question of how values 

are weighted into decisions, or resultant states of affairs, is central to the study of public 

 
19 See my analysis of this literature in Chapter Three.  

20 Murray Edelman, Politics as Symbolic Action; Mass Arousal and Quiescence (Markham Publishing Company, 1971) 45. 

21 Rittel and Weber, above n 18, 169. 

22 Ibid 155–169. 

23 Harold D Lasswell, ‘The Policy Orientation’ in Daniel Lerner and Harold D Lasswell (eds), The Policy Sciences (Stanford 

University Press,1951) 40-31. 

24 David Easton, The Political System: An Inquiry into the State of Political Science (Knopf,1953) 143. 

25 Charles E Lindblom, ‘The Science of “Muddling Through”’ (1959) 19(2) Public Administration Review 79 

26 Edelman, above n 20, 4. 

27 Paul A Sabatier, ‘An Advocacy Coalition Framework of Policy Change and the Role of Policy-Oriented Learning 

Therein’ (1988) 21(2) Policy Sciences 129, 131.  
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decision-making, because government can be regarded to a large part as machinery for 

resolving values conflicts.’28 These writers suggest that policy problems are fundamentally 

about choices of abstract values that people in the community prioritise and interpret 

differently. Hence, the policymaking process in liberal democracies can be understood as a 

“values juggling exercise.”29  

Adopting a values lens on the policy process reveals a perspective on the process of democratic 

decision-making that is vastly different to the ordered model which is promoted by the 

‘rationality project.’ On this view, the focus is on the myriad ways in which policymaking 

requires decision-makers to engage with the motivational goals that underly people’s 

engagement with political issues. We see how, at every turn, government decision-makers must 

make complex judgements about the multiple considerations that are relevant to their decisions. 

Each of these judgements are underpinned by societal value priorities. Of course, not all 

policymaking involves difficult choices between competing values priorities. In some policy 

arenas the values priorities underlying decisions are relatively stable and resistant to change, 

or decisions entail relatively easy choices amongst compatible values priorities. However, 

where people in the community clash over political issues, differences in their value priorities 

can be a powerful driver of conflict in the environment in which government decisions about 

those issues are made.   

Values therefore are an important part of the political context within which the problems 

addressed by public officials and their expert advisers come to be identified, defined, and 

debated. The problem that experts face influencing the choices of decision-makers is linked to 

the way values conflict in the political community drives the policy process. There is a tension 

 
28 Charles E Lindblom, The Intelligence of Democracy: Decision-making Through Mutual Adjustment (Free Press, 1965) 

227. 

29 Linda Courtenay Botterill and Alan Fenna, Interrogating Public Policy Theory: A Political Values Perspective (Edward 

Elgar, 2019),7. 
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between the need for individual decision-makers to make choices of values and the idea that 

experts can provide useful guidance about those choices.30. The presence of a large number of 

technical experts with competing answers to policy problems is a good indication that the 

policy arena is characterised by intense values conflict amongst stakeholders.  

v) Values and the role of experts in government decision-making 

The literature about the role of expertise in the policy process has largely concentrated on 

experts from the research-based disciplines, notably in debates about ‘evidence-based’ and 

‘evidence-informed’ policymaking.31   

The idea that the ‘evidence’ of politically independent experts ought to be used by 

policymakers to improve the quality of government decision-making has been a central 

lynchpin of these debates. Part of the challenge facing experts is how to provide their 

knowledge to policymakers in ways that lead to more socially useful outcomes. In practice, the 

independent expert who provides objective insights into the merits of different courses of action 

is a difficult role to fulfil because political conflict over policy choices requires multiple levels 

of values judgments, often in circumstances where there is considerable uncertainty about the 

outcome. Technical experts must make value judgments in framing the choice of policy 

alternatives and, in turn, individual decision-makers must make value judgments about the 

merits of alternative expert opinions. It is important to recognise that disputes about the value 

priorities of different interests are often at the centre of political debates in controversial policy 

areas. In situations of political conflict, the principal actors often use the evidence of experts to 

make arguments that advance their preferred value priorities.  

 
30 Rittel and Weber, above n 18, 155; Roger A Pielke, The Honest Broker: Making Sense of Science in Policy and Politics 

(Cambridge University Press, 2007); Michael Heazle, Uncertainty in Policy Making: Values and Evidence in Complex 

Decisions (Earthscan, 2010).  

31 See discussion in Chapter Three, section iii). 
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This thinking has been used by scholars, such as Pielke and Heazle, to question the assumption 

that technical experts can usefully contribute to the resolution of intractable policy problems.32 

While these ideas have yielded insights about the connection between the values choices 

underlying policy choices and the influence of expertise in the policy process, they have not 

been extended to empirical research about the advisory role of lawyers in government practice.  

The case study of the airspace controversy provides an opportunity to explore whether theories 

about the limited influence of experts in value-laden policy controversies raise similar 

questions about the capacity of lawyers to guide government decision-makers to ‘act within 

the law.’ By conducting an in-depth analysis of the case of NAS2b, I hope to enhance our 

understanding of  how a controversial regulatory change can result in values conflict, requiring 

difficult judgments by both lawyers at an individual level, and the principal actors in the 

resulting political debate.The approach I have taken traces the relationship between the 

contextual factors that fuelled the controversy and the values priorities that were promoted by 

the Agency’s lawyers and the people they advised. While this requires an analysis of the actions 

of the individual lawyers in the case, it also requires a detailed exploration of the origins of the 

airspace controversy and the subsequent value-laden rhetorical struggle between the interests 

who contested the see and avoid airspaces changes.  

vi) Values, ambiguity, and uncertainty in airspace policy 

The choice of values priorities that underlie the regulation of air navigation is readily related 

to two political goals: the goal of individual freedom; and the goal of public security. This 

choice of goals has been described by Deborah Stone as a ‘classic and seemingly inescapable, 

dilemma’ of many policy arenas in liberal democracies.33 Stone notes that the dilemma 

commonly plays out in debates about regulating dangerous activities like chemical 

 
32 Pielke; Heazle; above n 30. See also discussion Chapter Three, section iv). 

33 Stone, above n 16, 111. 
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manufacturing, nuclear power plants, air traffic systems, and dams controlled by sophisticated 

technical systems as well as by human operators.34 From the early beginnings of Australian air 

traffic management policy in Australia, policymakers have been confronted with making 

choices between the goal of giving private pilots freedom to navigate the skies without 

regulatory intervention, and government control of aircraft movements in the interest of public 

safety.  

This study cannot answer the question of how values can be conceptualised, but in Chapter 

Three, section viii, I outline an approach that is drawn from the theory of social psychologist 

Shalom Schwartz. For the purposes of this introduction, I note that a central tenet of Schwartz’s 

theory is that humans share a set of values that express universal motivational goals, arising 

from our needs as individuals and as members of society. The Schwartz model suggests that in 

the area of Australian air traffic management policy, the choice of goals facing policymaker is 

fundamentally a question about whether the value of self-direction (individual freedom, 

personal autonomy), should be given priority over the value of security (protection of 

individuals and the community from harm).35   

In the case of the National Airspace System reform, the Howard Government’s answer to the 

trade-off between the value of self-direction and the value of security was to place more 

responsibility for safety in the hands of private pilots and reduce the level of regulatory 

intervention in their freedom by air traffic controllers. When the Board of Airservices decided 

to bring the see and avoid airspace changes into effect, they shifted the Agency’s institutionally 

embedded value priority away from the value of security in favour of the value of self-direction. 

 
34 Ibid. 

35 This terminology follows the approach of Shalom Schwartz discussed in Chapter Three, section viii).  
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Governments commonly seek to resolve the security/individual freedom dilemma via appeals 

to ‘safety’ as the predominant criterion for regulatory reform.36 Since aviation accidents cannot 

be predicted with any certainty; safety is an inherently ambiguous criterion for determining 

regulatory change in airspace management practices. As a result, the meaning of ‘safety’ must 

be politically constructed and is prime territory on which battles to control the government 

policy agenda are fought. In the airspace controversy, the political debate about the meaning 

of safety was underscored by continued disagreement amongst the political actors about the 

legitimacy of the values trade-off. The political narrative of the proponents of the National 

Airspace System was that it was based on a United States model that was proven to be safe. 

However, that required the Board of Airservices to accept that greater pilot autonomy was 

preferable to the previous system of Air Traffic Control that had a known history of safe 

operation.  

For people within Airservices, it was hard to reconcile the decision to introduce the see and 

avoid practice with the way Airservices had traditionally interpreted its obligation to treat ‘the 

safety of air navigation as the most important consideration’ in exercising its powers.37 

Throughout its history, the institution of Air Traffic Control has been committed to protecting 

the lives of the passengers and crew of commercial aircraft. This view of the meaning of safety 

was embedded in the decision-making practices of the Agency which were designed to ensure 

that the risks to passenger aircraft were reduced to a level that was ‘As Low as Reasonably 

Practical.’ After the Launceston incident, the Board called upon the advice of experts from 

diverse disciplinary fields, including many lawyers, to assess the risk of the see and avoid 

practice. Because the lawyers who advised Airservices over the life of the NAS2b controversy 

gave advice about the meaning of its statutory obligation to give primacy to safety, they 

 
36 Stone, above n 16, 110. 

37 s 9(1) Air Services Act 1995 (Cth). 
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inevitably made judgments about whether the value of security or of self-direction should be 

prioritised. In a complicated decision-making environment characterised by intense values 

conflict, the lawyers played an important part in shaping the values choices that were made and 

justified by the Board of Airservices, as my analysis will demonstrate. 

vii) Key research questions 

The core puzzle of this thesis is:  

In what ways can the expertise of lawyers contribute to the process of government 

decision-making in situations of political conflict?  

My approach to this question will provide insight into the political context of expertise in 

democratic governments more generally by examining how two specific values — the value of 

security and the value of self-direction — underpinned the choices faced by a group of experts 

and the people they advised, as they grappled with decision-making during the ‘see and avoid’ 

airspace controversy. This approach gives rise to the second question explored by the thesis:  

Can the values based analytic lens used in this study enhance our understanding of 

lawyers’ advisory role in government practice?  

In addressing this second question I explore the extent to which the rational model of decision-

making that dominates the literature about the role of government lawyers is a useful heuristic 

for understanding the contribution made by lawyers to the process of government decision-

making in practice. Lastly, in investigating the role of lawyers who advised Airservices in the 

political context of the airspace controversy, the research explores an important case that has 

received limited critical attention, save in contemporaneous media reports that largely 

eschewed consideration of the legal problem with the airspace. 

viii) Analytic framework   

The analytical framework of the study was grounded in a ‘problem’ oriented approach to the 

research questions. The framework provides a means for describing and evaluating the 
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experience of the lawyers in the shifting sands of the specific political landscape of the case 

study. My approach does not result in hypotheses for theorising the role of lawyers in 

government practice, but, rather, is principally concerned with generating new empirical 

findings that provide insights about how values conflict in the policy arena can affect officials’ 

need for, and use of, legal advice, and what this might mean for lawyers’ capacity to shape 

government action. I hope that those findings might prompt further discussion about the 

contribution of lawyers in government practice to the process of public decision-making.  

In general terms, the approach comprised three key elements.38 First, I adopted an idealised 

typology of experts’ roles to analyse the behaviour of Airservices’ in house and external 

lawyers in a decision-making environment underscored by values conflict that comprises three  

role types the Arbiter; the Advocate; and the Team Player. Each type was drawn from the 

literature about the role of lawyers in government practice discussed in Chapter Two.  

While the thesis does not aim to provide an answer to the question of the role lawyers should 

perform in government, the typology was useful for exploring how different attributes and 

behaviours of lawyers relate to the political context in which they advise. Secondly, I 

considered how values priorities can become institutionalised within administrative agencies, 

leading to values conflict within the formal structures of government. This analysis drew upon 

insights from existing literature about the influence of institutionalised values priorities in 

administrative decision-making discussed in Chapter Three. Thirdly, I investigated how the 

principal actors in the controversy manoeuvred to frame the meaning of the problem with the 

see and avoid airspace. Here, I used the concept of discursive framing, to focus on how actors 

engaged in the airspace controversy constructed arguments about the safety of the see and avoid 

airspace that promoted their preferred goals and values priorities as they sought to influence 

 
38 See Chapter Four, section i) for detailed discussion.  
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the outcome of the problem situation. In particular, I analysed how the arguments of the 

proponents of the National Airspace System were in conflict with the institutionalised safety 

goal and value priority that had been promoted by previous iterations of Australia’s airspace 

policy. This analysis provided insight into how the opposing sides in the controversy 

interpreted and used legal advice to control the meaning of the problem of the see and avoid 

airspace. Contrasting the values priority underlying the framing of the National Airspace 

System reform agenda with the value priority underlying the framing of the legal advice given 

to Airservices helped to explain the challenges that the Agency’s lawyers faced in persuading 

the recipients of their advice to accept its authority. 

While the focus on discursive framing helped to expose the limitations of the lawyers’ role in 

the airspace controversy, it was less helpful in explaining the contribution that they made to 

the outcome of the controversy. As the controversy escalated, the lawyers became concerned 

about whether the Board’s decision-making process would be able to withstand attack from the 

interests supporting greater private pilot freedom in circumstances where litigation was 

threatened against the Agency. In this contentious environment, the lawyers sought to construct 

a path towards a solution to the airspace problem that would be credible and defensible to the 

wider audience for the Agency’s decisions. This quest required a degree of control over the 

framing of the ‘facts’ about the safety of the see and avoid airspace that could only be achieved 

with the cooperation of the individuals who were leading the project to analyse the operational 

risk. Thus, the framing of the airspace problem was not only constructed in words in the 

lawyers’ written advice, but through the face-to-face interactions of this informal team. 

Building on early work of Erving Goffman, Stephen Hilgartner suggests that framing can be 

viewed as a performative activity, carried out by an informal team of scientific experts who 

collaborate together behind the scenes to stage how a controversial decision is presented in 
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public.39 Adopting that approach shed light on how the lawyers’ influenced the tactics that were 

deployed by this team to enable the Board to make and justify a decision in the face of values 

disagreement about the outcome. 

ix) Methods 

The thesis used a combination of methods to build up a comprehensive picture of the advisory 

role of lawyers in government practice in the political context in which they advise. The story 

of the airspace controversy provides an unusually detailed picture of a group of lawyers 

advising an administrative agency in a complex decision-making environment. For the purpose 

of this research I have been fortunate to have been given access to the extensive legal file that 

was maintained by the in-house legal team of Airservices Australia. The information-rich 

documentary record of the files was supplemented with additional materials available in public 

archives, and interviews with five eyewitnesses to the events that are the subject of the case 

study.  

Although my analysis of the case offers an alternative account of what lawyers ‘do’ when 

advising officials about their choice of decisions, I am conscious that it does not support widely 

generalisable conclusions. With the aim of triangulating the findings of the case, in 2017 I 

conducted an additional inquiry into the experiences of lawyers advising government officials 

across a broad range of federal institutions. This broader inquiry analysed lawyers’ 

participation in government decisions based on data obtained from semi-structured interviews 

with 50 lawyers and officials with experience of federal government legal practice. I used the 

interview data to comment on the themes that arose from the case study. This commentary 

appears at the end of Chapters Six, Seven and Eight. Further comparative research will decide 

 
39Stephen Hilgartner, Science on the Stage: Expert Advice as Public Drama (Stanford University Press, 2000); Erving 

Goffman, The Presentation of Self in Everyday Life (Penguin Books, 1959). See also discussion Chapter Four, section i), c) 

for detailed discussion. 
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whether my findings have a wider application. Chapter Four contains a more detailed 

explanation of the conceptual framework, methods, data, and approach.  

x) Position in the research 

As outlined in the Preface, the case study is well known to me and being intimately involved 

with the subject-matter of this study afforded me some obvious advantages. Through former 

colleagues in Airservices, I was able to obtain access to the legal files of the NAS2b 

controversy that I had a hand in creating. These provided a wealth of material about the events 

that are the subject of the study and provided insights into the research questions that are 

inaccessible by other means. Government agencies rarely grant researchers access to legal files 

that contain privileged legal advice. Each document on the file represents a choice by myself 

and my colleagues in the Airservices Office of Legal Counsel about what we thought was 

important to record at the time. It is important to acknowledge that the legal files embody my 

own interpretation of what happened and some of the documents I created were contentious 

within the Agency. The question of how I approached my position in the research is discussed 

in more detail in Chapter Four. 

Because the framing of the legal problem by the in-house lawyers is vital to the case study, I 

have referenced my source materials using the Australian Guide to Legal Citation (AGLC3), 

indicating where documents appear on the numbered index of the legal files. The legal files are 

cited as ASA Legal Files. 

xi) Chapter Outline 

This thesis began with an introduction to the airspace controversy that is the subject of the case 

study. I have also explained my premise that, in order to obtain a more accurate picture of 

lawyers’ advisory role in government decision-making ,we need to improve our understanding 
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of how their advice relates to the needs of the people they advise within the political and policy 

context.  

Chapter Two contains a discussion of the literature about the advisory role of lawyers in 

government practice, identifying how scholars have focused on understanding how the role 

choices of lawyers affect the function of law as a restraint on the exercise of public power. The 

stream of literature that addresses lawyers’ advisory role in government practice has 

concentrated on ‘government lawyers’ – the lawyers who are employed by administrative 

departments and agencies. I identify the three idealised roles for lawyers in government 

practice that make up my analytic typology: the Arbiter; the Advocate; and the Team Player. 

The chapter shows that these conceptions of lawyers’ advisory role are commonly underpinned 

by a rational model of the policy process that assumes the primary worth of lawyers’ advice 

resides in their technical skill in interpreting the meaning of uncertain legal texts. Those public 

policy scholars who have investigated lawyers’ contribution to policy outcomes have argued 

that government lawyers have a ‘special’ status in government decision-making, having a 

greater capacity to shape officials’ choices than other expert advisers.40 This chapter examines 

the extent to which the frame has created the gaps in our knowledge that are explored by this 

thesis. 

Chapter Three draws on the public policy literature that questions the rationality of 

government decision-making and explores how the need for values choices affects the 

interactions between individual decision-makers and their expert advisers. The literature 

I survey shows that a variety of perspectives have been brought to bear on the question of 

experts’ influence in the policy process and raises issues that are side-stepped by the literature 

in the previous chapter. This literature provides the set of concepts that informed my approach 

 
40 Edward Page, ‘Their Word is Law: Parliamentary Counsel and Creative Policy Analysis’ (2009) 4 Public Law 790, 811.  
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to the research questions. A problem with the literature I have surveyed is that the concept of 

values is not well defined for the purposes of empirical inquiry. This chapter explains the 

approach to values of Shalom Schwartz that underpins my analysis. 

Chapter Four provides more detail about the methods and approach of the study. I outline my 

analytical framework and how it draws together concepts from the literature I have reviewed 

in the previous two chapters. I also provide more detail about my data and how they were 

analysed and integrated, together with a discussion of my position in the research.  

Chapter Five provides information about the institutional context of the case study and 

introduces the principal actors. I analyse the narrative framing of successive political 

commitments to change the regulation of airspace management from 1926 until the 

announcement of the National Airspace System Reform agenda by the Howard Government in 

2002. This chapter demonstrates that over a seventy-year period the value of security became 

a deeply embedded value priority of the institution of Air Traffic Control. In the context of 

airspace management policy, the concept of ‘safety’ came to be linked to high levels of ground-

based control over all aircraft using the airways with the goal of preventing the deaths of 

passengers and crew on board commercial aircraft. I make the argument that the goal of the 

Howard Government’s National Airspace Reform agenda was to give private pilots more 

freedom to use Australia’s airways, making the value of self-direction the priority in airspace 

management. 

The chapter concludes with a discussion of how the proponents of the National Airspace 

System reform strategically framed the policy debate about Australian airspace management. 

This strategy operated to exclude the voices of the agencies and the groups in the industry who 

had historically advanced the value of security in the policy arena. This chapter reflects on how 

the rhetorical strategy of the interests pursuing reform worked to exclude the voices of their 
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opponents. 

Chapter Six begins in January 2003 and investigates how the Airservices in-house lawyers 

raised questions about the legality of the decision of the Airservices Board to operationalise 

the NAS2b see and avoid airspace changes. I begin by showing how NAS2b prioritised the 

value of self-direction in conflict with Airservices’ institutionalised value priority. That conflict 

was ‘felt’ by the people within Airservices Australia who evaluated the safety of the changes. 

The Board and Airservices’ senior management became anxious about how they could justify 

their decision to implement NAS2b because the see and avoid airspace practice could not be 

reconciled with the Agency’s institutionalised safety goal. This led the Board to refer the 

question of whether NAS2b was ‘safe” to its sister agency, the Civil Aviation Safety Authority. 

When Airservices’ in-house lawyers escalated concerns about the legality of the Board’s 

decision to implement the airspace change, they used a variety of rhetorical tactics to persuade 

senior officials that they needed to seek authoritative, ‘independent’ legal advice from external 

lawyers. The lawyers’ arguments questioned the narrative that underpinned the government’s 

reform agenda. Further, the lawyers’ arguments were framed in a way that prioritised the value 

of security and reflected Airservices’ institutionalised understanding of the meaning of its 

safety obligation. Because the lawyers identified technical questions that arose from the 

Board’s decision but did not purport to offer authoritative answers, their role in the Agency’s 

decision-making process was ambiguous. This leads to a discussion about the contingencies 

around the involvement of lawyers in government decision-making. I conclude this chapter 

with a discussion of its themes using the interview data to explore the meaning of the term 

‘legal advice’ and how the timing of political choices limits lawyers’ role in government 

decision-making.  

Chapter Seven examines the response of Airservices’ internal and external lawyers to the 
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Board’s request for independent legal opinions about the legality of the decision to introduce 

NAS2b.  

The audience for the advice of Airservices’ external and in-house lawyers was not only the 

Board but the Department of Transport and Regional Services, the Minister of that Department 

who was also the Deputy Prime Minister, and the Department of Prime Minister and Cabinet, 

as well as the recreational pilots who supported the National Airspace System. Although the 

advice of Airservices’ lawyers did not directly contain recommendations about the Board’s 

choices of action, it was ‘translated’ and used as evidence by the proponents of the reform to 

make arguments that the lawyers were driving the Agency to ‘roll-back’ the airspace changes.  

The centrality of the legal problem to the political debate resulted in a lawyers’ quarrel, in 

which the lawyers acting for the Department of Transport and Regional Services and 

Airservices’ General Counsel advanced competing arguments about the framing of the legal 

problem. What emerges from this analysis is that, when there is values conflict inside the 

formal structures of government, lawyers may be deployed by other stakeholders to ensure that 

their values priorities are given a hearing. While in public debates individual officials 

emphasised the need to separate the legal issues from the question of the ‘safety’ of the 

airspace, the picture inside the bureaucracy was vastly different. I conclude the chapter with an 

analysis of its themes, using my interview data to examine how lawyers explain the challenges 

of communicating their advice to individual decision-makers.  

The scene now shifts to the political battle around Airservices’ project to determine the ‘safety’ 

of the see and avoid airspace. As the conflict amongst the opposing sides and their 

representatives escalated, the Agency became swamped with conflicting expert information 

that the principal actors in the controversy argued was ‘relevant’ to determining the risk of a 

mid-air collision.  
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Chapter Eight examines how the in-house lawyers began to work closely with a group of 

senior air traffic controllers within Airservices, constituting an informal multi-disciplinary 

team. I track how the team collaborated on the construction of a variety of options for resolving 

the airspace problem. The most important contribution made by the team towards the resolution 

of the controversy was to frame the ‘evidence’ about the relative merits of the options within a 

model of the Board’s decision-making process that was derived from principles of 

administrative law. We see how the structure of the frame ranked the evidence of both sides in 

the political debate, giving precedence to the data that supported Airservices institutionalised 

understanding of its safety goal. Diagrams of the frame produced by the team conveyed a 

powerful argument that the Board should prioritise the value of security over the value of self-

direction when making a choice amongst the options for resolving the airspace problem. I 

discuss how the frame created a legalised ‘world view’ of the meaning of safety that captured 

the Agency’s understanding of that concept.   

On 28 August 2004, the Airservices Board decided to introduce NAS2c — a revised airspace 

architecture that reinstated Air Traffic Control of VFR aircraft in significant areas of Controlled 

Airspace. After the Board made its decision to revise the airspace, the conflict within and 

outside the bureaucracy reached a zenith. Far from resolving the problem with the see and 

avoid airspace, the NAS2c decision only served to escalate the war between the opposing sides. 

Despite the tactical moves from the Minister that sought to incentivise the Board to abandon 

NAS2c, the revised airspace was introduced on 25 November 2004. Although the technical 

evidence for NAS2c remained contentious, even amongst members of the Board, the framing 

of the decision-making process by Airservices’ team of experts played a part in enabling the 

Board to make and justify its actions.  

This chapter reflects on the contextual factors that contributed to the teamwork. Combined with 

their knowledge of the institutional setting, the informal team of in-house experts had a 
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command over the technical language and techniques of airspace design and the relevant legal 

principles that gave them a considerable advantage in persuading the Board that their argument 

was legally defensible against competing arguments. The commentary from the interview-

inquiry that concludes this chapter is focused on exploring how lawyers articulate their role in 

the policy process.  

Chapter Nine brings together the findings of the case study, reflecting on how this research 

contributes to the literature by providing original insights into the relationship between the 

political context and lawyers’ role in government decision-making. 

My analysis of the case study shows that over the life of the controversy, the lawyers advising 

Airservices Australia made a variety of contributions to the decision-making process that 

shaped the political dynamics of the controversy and enabled officials within Airservices to 

make and defend choices about the goals and values that should be prioritised. In the end the 

contribution made by Airservices’ lawyers to the framing of the airspace problem helped the 

institution of Air Traffic Control to weather the storm of NAS2b and reinforced the Agency’s 

commitment to its legislated value priority. This chapter also discusses the extent the values 

lens developed by the study can assist our understanding of lawyers’ advisory role in 

government practice.  

The thesis concludes with a discussion about the how the insights of the research can be used 

to educate lawyers in government practice and a proposal for further research.  
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Chapter Two: Studies of lawyers’ advisory role in 

government decision-making 

Scope of this chapter 

This chapter situates my research project more firmly within the relevant debates in the 

literature about the advisory role of lawyers in government decision-making. The first part of 

the chapter outlines what we have learnt from studies about the advisory role of lawyers who 

are employed by government bureaucracies (‘government lawyers’). I identify the main ways 

in which writers have critiqued the role and influence of lawyers in government decision-

making, along with the theories they have used to characterise lawyers’ role within the formal 

structures of government. This discussion appears in sections i to iv of the chapter. Section v 

then looks at some of the empirical studies about government lawyers that provide a 

perspective of their role alternative to that which is conveyed in the theoretical research. In 

section vi I discuss how policy studies have compared the influence of lawyers in government 

decision-making with experts from the research-based disciplines. This leads to a consideration 

of the political and policy context of government legal practice in sections vii and viii. Having 

identified the extent to which the literature is based on a rational understanding of the process 

of government decision-making, in section ix I identify some further questions in the literature 

that merit more sustained research. I conclude by explaining how my analysis of the literature 

gives rise to my basic research aim. 

i) The role and influence of government lawyers  

Democratic societies expect that public officials who are legally empowered to make decisions 

on behalf of the executive government will understand and abide by the law. Although lawyers’ 

advisory role in day-to-day government practice lacks visibility, many scholars have argued 
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that it warrants research because government officials require legal knowledge to ensure that 

the decisions made by the ‘authoritative decision-makers’ are lawful.1 In this context, the term 

‘authoritative decision-maker’ refers to an individual who, or an entity that, is legally 

accountable for a decision. In Australia, the advice of government lawyers is routinely provided 

to individual decision-makers within the myriad administrative agencies that typically exercise 

public power delegated to them under the terms of their governing legislation.  

Academic conversations about the advisory role of government lawyers are often premised on 

the legalistic idea that the administrative branch of government has the greatest say over 

whether its decisions are within the law, since most are not tested in the courts. The United 

States legal theorist Karl Llewellyn observed that ‘often administrative action is to the layman 

affected the last expression of law in the case.’2  Mirroring this view, former South Australian 

Solicitor General Bradley Selway argued ‘often the advice of the government lawyers defines 

the law as understood by government and, as a practical matter in many instances will 

determine the rights of citizens dealing with government.’3 Some US scholars have gone even 

further and argued that lawyers are the most significant influence on the legality of government 

decisions; they are ‘law-givers’ or ‘quasi-legislators’ as much as they are ‘advisers.’4  

Confidence in the value and influence of lawyers’ knowledge in administrative decision-

making can be traced back to a centuries’ old argument about the distinctive nature of lawyers’ 

 
1 See, eg, Melissa Mortazavi, ‘Institutional Independence: Lawyers and the Administrative State’ (2019) 87 Fordham Law 

Review 1937, 1946; in Gabrielle Appleby, Patrick Keyzer, and John M Williams (eds), Public Sentinels: A Comparative 

Study of Australian Solicitors-General 142, 149;  Gabrielle Appleby, The Role of the Solicitor-General: Negotiating Law, 

Politics and the Public Interest (Hart Publishing, 2016) 2. 

2 Karl N Llewellyn, ‘A Realist Jurisprudence – the Next Steps’ (1930) 30 Columbia Law Review, 431, 455. 

3 Bradley Selway, ‘The Duties of Lawyers Acting for Government’ (1990) 10 Public Law Review 114,123. 

4 See Cornell W Clayton, ‘Introduction: Politics and the Legal Bureaucracy’ in Cornell W Clayton (ed) Government 

Lawyers: the Federal Legal Bureaucracy and Federal Presidential Politics (University Press of Kansas, 1995) 1, 13; David 

Luban, Legal Ethics and Human Dignity (Cambridge University Press 2007) 131. 
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expertise. As Jeremy Bentham dryly observed, ‘The power of the lawyer is in the uncertainty 

of the law.’5  

While commentators have discussed government lawyers’ influence on government decisions, 

the conversation has tended to be focused on their role as interpreters of the law for public 

bodies operating within formal structures of government. The academic lens has been trained 

on government lawyers as generic advisers within bureaucratic departments and agencies,6 or 

as advisers attached to individual offices. In the United States scholarship, for example, we 

find studies of the advisory function performed by Office of the Solicitor General, the Office 

of Legal Counsel in the Department of Justice, the Department of State, and individual agency 

counsel.7 The US literature is dominated by debates around how the Presidential office comes 

to understand its legal constraints, and why certain administrations break with previously 

established positions and practices.8  

In the United Kingdom literature there are snapshots of the advisory work of lawyers in the 

Foreign and Commonwealth Office, the Home Office and the Office of Parliamentary 

 
5 Jeremy Bentham, ‘Letter to James Macintosh 1808’ in J.R. Dinwiddy (ed), The Collected Works of Jeremy Bentham: the 

Correspondence of Jeremy Bentham, Volume 7: January 1802 to December 1808 (Clarendon Press, 1986) 465.  

6 Gavin Drewry, ‘Lawyers in the UK Public Service’ (1981) 51 Public Administration 15. 

7 Richard B Bilder, ‘The Office of the Legal Adviser: The State Department Lawyer and Foreign Affairs’ (1965) 56 

American Journal of International Law 19; Rebecca Mae Salokar, ‘Politics, Law, and the Office of the Solicitor General’ in 

Cornell W Clayton (ed) Government Lawyers: the Federal Legal Bureaucracy and Federal Presidential Politics (University 

Press of Kansas, 1995) 59; Michael Herz, ‘The Attorney Particular: Governmental Role of the Agency General Counsel’ in 

Clayton (ed) Ibid, 143; Lincoln Caplan, The Tenth Justice: The Solicitor General and the Rule of Law (Vintage Books, 

1987); John O McGinnis, ‘Models of the Opinion Function of the Attorney General: A Normative, Descriptive, and 

Historical Prolegomenon’(1993) 15 Cardozo Law Review 375; Randolph D  Moss, ‘ Executive Branch Legal Interpretation: 

A Perspective from the Office of Legal Counsel’ (2000) 52 Administrative Law Review 1303; Bruce Ackerman, The Decline 

and Fall of the American Republic (Harvard University Press, 2010); Daniel R Ernst, ‘Mr. Try-It Goes to Washington: Law 

and Policy at the Agricultural Adjustment Administration’ (2019) 87 Fordham Law Review 1795.  

8 See, eg. Moss, above n 7; David Fontana ‘Executive Branch Legalisms’ (2012) 124 Harvard Law Review Forum 21; 

Rachel Ward Saltzman, ‘Executive Power and the Office of Legal Counsel’ (2009) 28 Yale Law and Policy Review 439; 

Trevor W Morrison, ‘Libya, “Hostilities,” the Office of Legal Counsel, and the Process of Executive Branch Legal 

Interpretation’ (2011) 124 Harvard Law Review 62, 63; Jack Goldsmith, Power and Constraint: The Accountable 

Presidency after 9/11 (W W Norton, 2012) 25-28. 
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Counsel,9 while, in Australia, several authors have contributed to building a detailed portrait of 

holders of the office of Solicitors-General in Australia and their role in interpreting the State 

and Commonwealth constitutions.10  

One of the effects of this frame is that writers often talk about ‘the government,’ its agencies, 

or individual office holders as if they are unitary agents with the capacity for reasoned decision-

making. It is a normative idea that these institutions can act reasonably and in accordance with 

relevant evidence and legal procedures. Further, this idea is hardwired into doctrinal analyses 

of administrative and constitutional law. Some authors have acknowledged that government 

lawyers operate within a polycentric policy context where numerous interests are in 

competition and must be reconciled,11 but the effects of this informal realm on government 

lawyers’ advisory role is relatively un-explored.  

ii) A normative view of government lawyers’ relationship to policy and politics.  

One strand of the conversation about the role of government lawyers has focused on a set of 

normative problems that arise because they work in a political setting in which the ‘client’ is 

both the executive government and their employer.  

Viewed from the perspective of the legal profession, a core attribute of lawyers’ role is their 

relationship with the ‘client.’ Within the professional paradigm, lawyers are expected to pursue 

their clients’ goals vigorously and exercise limited agency. The client is also positioned as the 

person, or entity, to whom lawyers owe their professional and ethical duties. In Australia, the 

 
9 See Edward Page, ‘Their Word is Law: Parliamentary. Counsel and Creative Policy Analysis’ (2009) 4 Public Law 790; 

Stephen Laws, ‘Giving Effect to Policy in Legislation: How to Avoid Missing the Point’ (2011) 32 Statute Law Review 1;  

Michael Wood, ‘The Role of Public International Lawyers in Government’ in David Feldman (ed) Law in Politics, Politics 

in Law (Hart Publishing, 2013); David Seymour, ‘Whitehall, Transparency and the Law’ in Feldman (ed), Ibid 105. 

10  Gabrielle Appleby, Patrick Keyzer, and John M. Williams (eds), Public Sentinels: A Comparative Study of Australian 

Solicitors-General (Ashgate Publishing, 2014); Appleby, The Role of the Solicitor-General above n 1. 

11 Stephen Laws, ‘Legislation and Politics’ in David Feldman (ed), Law in Politics, Politics in Law (Hart Publishing, 2013) 

87, 100. 
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duties to the client are embodied in regulations and case law and include obligations to act in 

the client’s best interest, deliver legal services promptly and diligently, avoid any client 

conflicts and maintain client confidences.12 The oath ,or the affirmation, that lawyers take 

means they have an additional level of responsibility to the courts and the administration of 

justice. In most circumstances, their preeminent duty is to the client. There are, however, 

occasions where lawyers are acting in litigation or tribunal proceedings where duties owed by 

lawyers to the court and the administration of justice will be paramount. 

The ‘client’ is sometimes an unhelpful concept for government lawyers, because of the 

splintered legal personality of the executive government. Writers across the common law world 

have variously suggested that the client can be understood as: the government of the day; a set 

of constitutional institutions; the agency in which the lawyer works; or the administrative 

official who issues the lawyers’ instructions.13 Because of the difficulty of conceptualising the 

client, many legal academics and practitioners have argued that the pre-eminent professional 

duty of government lawyers is to serve the rule of law.14  

 
12 See Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015, made part of the Legal Profession Uniform 

Law, adopted by legislation in Australian States and Territories.  

13 John Tait, ‘The Public Service Lawyer, Service to the Client and the Rule of Law’ (1997) Commonwealth Law Bulletin 

542;  Selway,  above n 3, 122; Elisa E Ugarte, ‘The Government Lawyer and the Common Good’ (1999) 40 South Texas 

Law Review 268; George C Harris, ‘The Rule of Law and the War on Terror: The Professional Responsibilities of Executive 

Branch Lawyers in the Wake of 9/11’ (2005) 1 Journal of. National Security. Law and Policy 409; Bradley W Wendel, 

Lawyers and Fidelity to the Law (Princeton University Press 2010); Chad Jacobi, ‘How the ethical duties of the public 

lawyer are defined by the Constitution and the structure of government’ (Paper presented to the National Administrative Law 

Conference: Integrity in Administrative Decision-Making, National Wine Centre, Adelaide, 19-20 July 2012).  

14 Andrew Dillon, ‘Ethical Obligations of Government Lawyers’ (2012) 226 Ethos: Official Publication of the Law Society 

of the Australian Capital Territory 20; Dawn E Johnsen, ‘Faithfully Executing the Laws: Internal Legal Constraints on 

Executive Power’ (2009) 54 University of California Law Review 1559,1580; Adam M Dodek, ‘Lawyering at the 

Intersection of Public Law and Legal Ethics: Government Lawyers as Custodians of the Rule of Law’ (2010) 33 Dalhousie 

Law Journal 1; Jeremy Waldron, ‘The Rule of International Law’ in Jeremy Waldron, Torture, Terror and Trade Offs 

Philosophy of the White House (Oxford University Press, 2010). 

https://search.informit.com.au/browsePublication;py=2012;res=IELHSS;issn=1441-1881;iss=226
https://search.informit.com.au/browseJournalTitle;res=IELHSS;issn=1441-1881
https://search.informit.com.au/browseJournalTitle;res=IELHSS;issn=1441-1881
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Although there is considerable academic disagreement about the precise meaning and content 

of the rule of law, the common thread that runs through the Australian literature is that lawyers 

must take care to observe the invisible boundary between law, policy, and politics. Whether 

practising lawyers can provide a government client with a ‘view’ on the desirability of policy 

choices, or allow extra-legal considerations to inform their advisory approach, is the subject of 

ongoing argument, but there is broad consensus that lawyers must ensure their legal advice is 

separate from issues of policy discretion. Former South Australian Solicitor-General Bradley 

Selway expresses the ideal role of government lawyers thus:   

A government lawyer must always be meticulous to ensure their advice involves 

objective standards of behaviour, or at least that it is clear to the client what parts of the 

advice relate to matters where the client is bound to comply and what parts relate to 

matters where the client’s policy opinion is the ultimate determinant.15 

On this view, ‘legal advice’ is advice that is confined to the relevant legal issues, even though 

it touches upon the process by which policy decisions are be made.16  

The Australian literature’s emphasis on lawyers’ professional independence is illustrative of 

the legalistic culture of the Australian legal profession. Sociologist David Weisbrot has noted 

that the Australian profession has traditionally maintained that the role of lawyers in society is 

to act as a bulwark against the exercise of arbitrary government power. 17  This argument is 

frequently connected to a ‘thin’ version of the rule of law that requires the government to follow 

the law in the same way as its citizens. Former Chief Justice of the High Court, Murray Gleeson 

describes this idea as follows:  

 
15 Selway above n 3, 121-2. 

16 L Curtis and G Kolts, ‘The Role of the Government Lawyer in the Protection of Citizens' Rights’ (1975) 49 Australian 

Law Journal, 335; Selway, above n 3, 125. 

17 David Weisbrot, Australian Lawyers (Longman Cheshire, 1990) 85. 
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As an ideal about government, the essence of the rule of law is that all authority is subject 

to and constrained by law. The opposing idea is of a state of affairs in which the will of the 

individual, or a group (such as a party), is the governing force in a society. The contrasting 

concepts are legitimacy and arbitrariness. The word legitimacy implies an external legal 

rule or principle by reference to which authority is constituted, identified, and controlled.18 

On this view, the law is a neutral power that transcends the power of government. 

Consequently, debate about the advisory role of government lawyers has largely been confined 

to members of the profession and is strongly attached to the idea of the rule of law as a source 

of legitimacy and a restraint on government power. Members of the judiciary and senior legal 

practitioners often remind government lawyers of their rule of law duty in conferences19 and 

professional publications20 and it is prominent in texts about lawyers’ professional 

responsibilities.21  

iii) Government lawyers as political partisans  

The Australian literature presents a paradox — lawyers are positioned as being integral to 

government decision-making, but apart from policy and politics. By contrast, in the United 

States public allegations of misconduct against government lawyers have inspired scholars of 

 
18 Murray Gleeson, ‘Courts and the Rule of Law’, (Speech given at Melbourne University, 7 November 2001).  

19 Rayne de Gruchy, ‘Australian Government Lawyers Advancing the Public Interest’ (Paper delivered at  Law Institute of 

Victoria Government Lawyers Conference, Melbourne, 6 July, 2007); Chad Jacobi, above n 13; Dillon, above n 13; Michael  

L Barker, ‘What Makes a Good Government Lawyer’ (Paper delivered at the Australian Government Solicitor’s Conference 

16 November, 2010 Canberra) ; Michael Kirby, ‘The Federal Attorney-General’s Department: Past, Present, Future’ (Speech 

given to Attorney-General’s Department Canberra 14 February, 2012); Joel A Silver, ‘Ethics, wilful blindness and 

temptations; government lawyers’ professional  responsibilities in sticky situations’ ( Paper presented at the Leo Cussen 

Centre for Law Government Lawyers' Conference Melbourne, 4 October 2017; T F Bathurst, ‘The Place of Lawyers in 

Politics’ (Speech given at the opening of the Law Term New South Wales, 31 January 2018). 

20 See, eg., Australian Corporate Lawyers Association, Ethics for In-House Counsel Handbook 2004; the Law Society of 

New South Wales, Guide to Government Lawyers’ Ethics: A Guide to Ethical Issues for Government Lawyers, (2nd Ed, Law 

Society of New South Wales, 2010). 

21 Gino E Dal Pont, Lawyers' Professional Responsibility in Australia (6th Edition, Thomson Reuters, 2016) 453-454; 

Charles Sampford, ‘The ethics of Employed Lawyer’ in Charles Sampford and Hugh Breakey,  Lawyering and Legal 

Education: Building an Ethical Profession  in a Globalizing World  (Routledge, 2017) 198. 
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both law and politics to explore the politicisation of lawyers’ advice within the institutional 

context of the departments and agencies in which they work. There is now a wealth of research 

that draws on theoretical insights from other disciplines, including cognitive psychology, 

institutionalism and rational choice theory, that explores the structural and psychological 

factors that pre-dispose government lawyers to interpret the law in a way that favours a political 

agenda.22 

The textbook example of lawyers caught in the crossfire of law, policy and politics occurred in 

2004 when the ‘torture memos,’ written by Bush Administration lawyers at the Justice 

Department's Office of Legal Counsel, were leaked to the American media. In 2002, the authors 

of the memos, John Yoo and Jay Bybee, advised senior executive branch officials on the 

legality of harsh interrogation techniques used on detainees of the war on Afghanistan at 

locations outside the territory of the United States. ‘Torture’ was interpreted in the memos as 

being limited to the most extreme acts. ‘The victim must experience intense pain or suffering 

of the kind that is equivalent to the pain that would be associated with serious physical injury 

so severe that death, organ failure, or permanent damage resulting in a loss of significant body 

function likely will result.’23 The advice also contained an expansive interpretation of executive 

power that overrode the United States’ obligations towards detainees under the Geneva 

Conventions.24 Even acts that fell within the definition of torture, the authors of the memos said, 

 
22 See, eg, Nelson Lund, ‘Rational Choice at the Office of Legal Counsel’ (1993) 15 Cardozo Law Review 437; Geoffrey 

Miller ‘Lawyers in Agencies: Economics, Social Psychology and Process’ (1998) 61 Law and Contemporary Problems, 109;  

Robert E  Rosen, ‘Problem Setting and serving the Organizational Client - Legal Diagnosis and Professional Independence’ 

(2001) 56 University of Miami Law Review 179, 208; Ackerman, above n 7 ; Fontana above n 8; Cassandra Burke 

Robertson, ‘Judgment, Identity and Independence’ (2009) 42 Connecticut Law Review 1; Melissa Mortazavi, above n 1. 

23 Jay S Bybee, Assistant Attorney General, US Department of Justice, Office of Legal Counsel, Memo for Albert R. 

Gonzales, Counsel to the President, ‘Re: Standards of Conduct for Interrogation under 18 U.S.C. 2340-2340 A’ (1August, 

2002). 

24 Jay S Bybee, Assistant Attorney General, US Department of Justice, Office of Legal Counsel, Memo for Albert R. 

Gonzales, Counsel to the President and William J. Haynes 11, General Counsel of the Department of Defense, ‘Re: 

Application of Treaties and Laws to al Qaeda and Taliban Detainees’ (22 January, 2002).    
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would ‘likely’ fall outside the remit of the federal statute implementing the government’s 

international obligations against torture.  

The publication of the torture memos was the catalyst for an increase of scholarly interest in 

the distinctive challenges that government lawyers face due to their proximity to the ‘coal face’ 

of law, policy and politics There are numerous case studies that explore why, and how, lawyers 

advising the Bush administration provided what authors generally viewed as an inaccurate and 

biased interpretation of the law.25 Recently, scholars have begun questioning the response of 

lawyers working within the Trump Administration to politically controversial policies.26 While 

this literature is too voluminous to examine in detail here, the overall message is that lawyers 

should be concerned about their independence and avoid acting as ‘policy partisans’ in 

politically-charged environments.  

iv) Government lawyers’ ethics and the function of law in democracy  

Contributors to conversations about government lawyers have shared a desire to shed light on 

how the advisory role of lawyers should be described for the purpose of critical evaluation and 

how it should be promoted and enhanced within government. The ‘ideal type’ of lawyer has 

been used both as an aspirational model of ‘good’ lawyers’ behaviour, and as a point of 

comparison with lawyers’ behaviour in the real world of government practice.  

The torture memos fuelled a heated debate about the appropriate ethical role of government 

legal advisors. Ethics scholars initially focused their gaze on the ‘standard conception,’ 

 
25 See, eg, Philippe Sands, Torture Team: Deception Team Deception Cruelty and the Compromise of Law (Allen Lane, 

2008); Jack Goldsmith, The Terror Presidency: Law and Judgment Inside the Bush Administration (WW Norton, 2009);  

David Cole (ed), The Torture Memos: Rationalizing the Unthinkable (New Press, 2009); David Luban, ‘the Torture Lawyers 

in Washington’ in David Luban, Torture, Power and the Law (Cambridge University Press 2014) 197-254. 

26 Peter Margulies, ‘Legal Dilemmas Facing White House Counsel in the Trump Administration: The Costs of Public 

Disclosure of FISA Requests’ (2019) 87 Fordham Law Review, 1913; Kathleen Clark, ‘The Lawyers who Mistook a 

President for their Client’ (2019) 52 Indiana Law Review 271. 
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sometimes called the ‘hired gun’ role of lawyers as a professional group. This standard 

conception is heuristic, but it is reflected in numerous regulatory instruments across the Anglo-

law based jurisdictions.27 Ethics scholars have debated whether the ‘adversarial advocate’ or 

the ‘independent arbiter’ are suitable as ideal role models for lawyers advising government. 

They have also asked if lawyers should remain morally neutral about the client’s goals, which 

is a key tenet of the legal profession’s view of their role. There is widespread academic support 

for the adversarial advocate as an acceptable model for government lawyers engaged in court 

room advocacy, where it is moderated by lawyers’ duties to the court. However, the adversarial 

advocate is controversial as an ethical model for the advisory role of government lawyers 

because of the social impact of the policies upon which they advise. The problem writers have 

with ‘advocacy’ is that it implies government lawyers should provide politically partisan advice 

that exploits loopholes in the law and promotes the government’s preferred political outcome. 

Arguments rage amongst ethics scholars as to how government lawyers should exercise their 

interpretive discretion in ‘hard cases’ where the law is uncertain. These debates have produced 

a menu of ideal interpretive stances for lawyers’ ethical guidance. Some writers insist that 

lawyers can interpret the law in a way which is neutral to the government’s policy goals. Others 

insist lawyers have regard to the public interest,28 ideals of justice 29 or the rule of law.30 Each of 

these interpretive stances depends on the writer’s preferred theory of the function of law in 

democracy. There are also instances of overlap in the ethics literature between the concept of 

 
27 Christine Parker, ‘Regulation of the Ethics of Australian Legal Practice: Autonomy and Responsiveness’ (2002) 

University of New South Wales Law Journal 38; Matthew Windsor, ‘The Ethics of Government Legal Advisers through the 

Ethics Looking Glass’ in David Feldman (ed), Law in Politics, Politics in Law (Hart Publishing, 2013) 121. 

28 Steven Berenson, ‘Public Lawyers and Private Values: Can Should and Will Government Lawyers Serve the Public 

Interest’ (2000) 41(4) Boston College Law Review 789; William Simon, ‘Ethical Discretion in Lawyering (1998)101 (6) 

Harvard Law Review 1083; Elisa E Ugarte, above n 13, 269. 

29 David Luban, Lawyers and Justice an Ethical Study (Princeton University 1998).  

30 John Tait, above n 13, 542, 543; Jeremy Waldron, above n 14, 323-4; Dodek, above n 14. 
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values and ethical judgment. In making a case for ‘service to the nation’ as a guiding ethical 

principle of government lawyers, Joshua Wilner argues that ‘ethics is about implementing 

abstract values — enduring beliefs that influence action’ in government decision-making.31 

The idea that the ethical boundaries of lawyers’ role should be defined by the democratic 

function of law in effect makes government lawyers ‘arbiters’ of the law for government, as if 

they are elected officials or judges.32 An obvious criticism of the approach is that it promotes 

an ‘oligarchy of lawyers’ to the extent it limits the power of officials to make choices, for which 

they are democratically accountable.33 It is also questionable if any of these alternative role 

conceptions can be translated into practical action in the real world. Legal sociologist Richard 

Lempert has emphasised that administrators’ choices will naturally be influenced by third party 

interests:  

When the law opens a range of choices unless the choice is made randomly, it must be 

influenced by something other than and in addition to the law. Thus, the exercise of 

discretion is not only influenced by the social and psychological circumstances in which 

a decision-makers finds himself, but the existence of discretion invites others to try to 

influence its exercise.34 

Contributors to the ethics literature optimistically assume that practising lawyers will agree 

with them that ‘good’ advice is the result of a conscious moral judgment about what kind of 

 
31 Joshua Wilner, ‘Service to the Nation - a Living Legal Value of Justice Lawyers in Canada’ (2009) 32 Dalhousie Law 

Journal 177.  

32 Vanessa MacDonnell, ‘The Civil Servant’s Role in the Implementation of Constitutional Rights’ (2015) 13 International 

Journal of Constitutional Law 383-406; Katherine Kruse, ‘The Jurisprudential Turn in Legal Ethics’ (2011) 53 Arizona Law 

Review 493; Andrew Petter, The Politics of the Charter: The Illusive Promise of Constitutional Rights (University of 

Toronto Press, 2010) 211-212; Gabrielle Appleby, ‘The Challenges of Providing Legal Services to Government’ above n 1, 

150.   

33 Ibid. 

34 Richard Lempert, ‘Discretion in a Behavioural Perspective: The Case of a Public Housing Eviction Board’ in 

Keith Hawkins (ed), The Uses of Discretion (Clarendon Press, 1992) 185, 230. 
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function law plays in shaping policy, and that officials will willingly follow advice that is 

contrary to policy commitments which represent a significant investment of political capital. 

v) Empirical studies and autobiographical accounts  

Beyond the theoretical debates and the US case studies, a sparse empirical scholarship has 

provided more nuanced accounts of the behaviour of government lawyers within different 

government agencies and institutional contexts. Writers have investigated the advisory role of 

United States lawyers on the military battlefield 35 and within the US Foreign Office,36  the 

Office of Parliamentary Counsel in the United Kingdom,37 and the Offices of the Solicitors-

General in Australia.38 These qualitative studies shed light on the lived experiences of lawyers 

in government practice.  

A touchstone for this thesis is Gabrielle Appleby’s empirical study of the role of Solicitors-

General in Australia that investigates how senior barristers who have occupied that office 

understand their advisory role. Her research, based on interviews with current and former 

Solicitors-Generals and people closely associated with the office (n=40), concluded that her 

subjects had two views of their relationship with the policy process.39 On the first view, the 

‘autonomous expert,’ the Solicitor-General is not part of the policy process and is engaged by 

the Crown to give advice on specific questions. The second view sees the Solicitors-General 

as ‘team members’ who are engaged in enabling and shaping policy choices as part of the 

policy development ‘stage’ of the policy process.  

 
35 Laura Dickinson, ‘Military Lawyers on the Battlefield: An Empirical Account of International Law Compliance’ (2007) 

104 American Journal of International Law 1. 

36  Bilder, above n 7; Michael K Young, ‘The Role of the Attorney-Adviser in the U.S. Department of State: Institutional 

Arrangements and Structural Imperatives’ (1998) 61 Law and Contemporary Problems 133. 

37  Edward Page, ‘Their Word is Law: Parliamentary Counsel and Creative Policy Analysis’ (2009) 4 Public Law 790. 

38  Appleby, The Role of the Solicitor-General, above n 1. 

39  Ibid 201-11, 279-84. 
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The team member role type accords with the findings of public policy scholar Edward Page’s 

research on parliamentary counsel in the United Kingdom. Page’s study shows that these 

specialised lawyers who work closely with bill teams are active contributors to the creative and 

iterative process of giving policy proposals legislative form.40 The team member role also 

resonates with several autobiographical descriptions of lawyers’ participation in policy in other 

departments and agencies.41  

vi) The comparative influence of lawyers in government decision-making. 

The literature about government lawyers promotes the view that lawyers can, and should, 

influence the government’s choice of actions regardless of the political context. The question 

of lawyers’ contribution to the policy process compared with that of other experts is rarely 

touched upon. 

The literature about government lawyers’ contrasts with a stream of policy studies literature 

that has investigated the use of the knowledge of the research-based disciplines in government 

decision-making. For writers who study public policy from the perspective of ‘science’ and 

‘social science,’ the quest to demonstrate the relevance of their knowledge as ‘evidence’ that 

can inform government decisions has loomed large, often driven by a concern to ensure 

continued public funding of their research.42 This concern has produced empirical studies that 

question whether research is used by government bodies to inform their decisions in many 

policy areas, such as public health, criminal justice, education, and immigration. The 

disappointing results of these studies have fuelled academic doubts about the ability of 

administrative agencies to act on relevant research findings. Studies have shown that even the 

 
40 Page, above n 37, 790, 811. 

41 Young, above n 36; Wood above n 9; Peter H Schuk, ‘Lawyers and Policymakers in Government’ (1998) 61 Law and 

Contemporary Problems 7.  

42 Roger A Pielke, The Honest Broker: Making Sense of Science in Policy and Politics (Cambridge University Press, 2007) 

9.  
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research of in-house experts seems to have had limited direct impact on agencies’ decisions.43 

By contrast, case studies have shown that agencies do use experts’ knowledge instrumentally 

to legitimise their decisions.44 

Those commentators who have touched on  the comparative influence of the discipline of law 

on policymaking have emphasised that it contains a purpose built framework for constraining 

political power unlike science.45 For most writers in this field, thinking about lawyers’ advisory 

role in government means thinking about the boundaries that the law places on the policy 

process. An exception is Page’s empirical work on parliamentary counsel that shows the 

creative contribution lawyers make to the drafting of legislation. Page suggests that these 

specialised lawyers offer a form of evaluation of a policy proposal that is likely to be more 

feasible, and less contested, than a researched based evaluation of whether a policy will 

produce the desired outcome. He also argues that parliamentary counsel:  

…have the legitimacy that comes of the reputation of the Office, its status and 

independence as ‘watchdogs of legal policy’ and the experience of its officials as 

experts at drafting legislation. They also perform a type of analysis on policies which 

does not necessarily trump a political perspective but comes so close to doing so that it 

is generally difficult to ignore.46  

In most accounts about the role of lawyers in government practice, the principal relationship 

for analysis is the relationship between the lawyer and the bureaucratic officials they advise. 

Page’s work shows that legislative drafting is an activity that inherently requires lawyers to be 

 
43 Sandra M Nutley, Isabel Walter, and Huw T O Davies, Using Evidence: how research can inform public services (Policy 

Press, 2007).  

44 Christina, Boswell, The Political Uses of Expert Knowledge: Immigration Policy and Social Research (Cambridge 

University Press, 2009). 

45 Giandomenico Majone, Evidence, Argument and Persuasion in the Policy Process (Yale University Press, 1980) 83 

46 Page, above n 37, 811. 
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responsive to a broad range of policy and political considerations. We have a limited picture 

of the interactions between government lawyers and other experts in the multi-disciplinary 

‘teams’ that administrative departments and agencies typically deploy to solve complex 

problems.47 Hence, the relative influence of lawyers and their interaction with other experts in 

government decision-making is an area that merits further empirical inquiry. 

vii) The adversarial dynamic of government legal practice  

My survey of the literature shows that the dominant perspective of writers about lawyers’ 

advisory role in government practice assumes that officials need and use legal advice in order 

to settle and implement a course of action, rather than to conduct arguments about the 

significant political questions that underlie their decisions. The United States literature has 

drawn attention to various struggles amongst different agencies about competing legal 

interpretations.48 In the United Kingdom context, Daintith and Page raise the question ‘Would 

it not be a little odd if the adversary procedures on which our system has relied to form both its 

common law and its legislation found no echo in arrangements for developing legal opinion 

within the executive?’49  They suggest that there may be a positive aspect to the participation 

of lawyers representing the interest of different departments and agencies in policy debates that 

take place inside the bureaucracy. In the Australian context, Geoffrey Hawker make a similar 

point that officials may attach value in lawyers’ advocacy skills in inter-departmental debates.50 

 
47 Herbert A Simon, Administrative Behavior: a Study of Decision-Making Processes in Administrative Organizations (Free 

Press, 4th ed, 1977) 80-82.  

48 James M Strine, The Office of Legal Counsel: Legal Professionals in a Political System (PhD, John Hopkins University, 

1992); Nelson Lund, above n 21.  

49 Terence Daintith and Alan Page, The Executive, and the Constitution: Structure, Autonomy, and Internal Control (Oxford 

University Press, 1999) 347. 

50 Geoffrey Hawker, ‘Lawyers in Government’ in Roman Tomasic (ed), Perspectives on the Legal Profession in Australia 

(Law Foundation of New South Wales, 1978) 379-80; Gabrielle Appleby, ‘The Challenges of Providing Legal Services to 

Government’ above n 1,148. 
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The extent to which there is an adversarial dynamic at work in lawyers’ role in government 

practice is an area that merits further empirical inquiry.  

viii) Policy conversations about lawyers’ role in government practice 

Reviews and surveys conducted on behalf of governmental bodies and interest groups 

representing the legal profession provide insight into the concerns that frame policy debates 

about lawyers’ role in government practice. Generally, the policy conversation in the 

Australian context has had two strands. The first concerns the regulation of government 

lawyers as members of the legal profession. The second has, to a large extent, focused on 

ensuring the legal services provided to government represent value for money.51  

The duty of the government lawyer to uphold the rule of law and to avoid allowing 

considerations of policy and politics to tarnish their advice is a recurrent theme in policy 

discussions about the regulation of government lawyers.52 The authors of several 

Commonwealth Government reviews that have investigated the executive branch’s 

requirements for legal services have also stressed the need for government lawyers to develop 

a professional ethos that reinforces their rule of law commitment.53 The division between legal 

advice and policy advice is also integral to the way the Commonwealth Government 

categorises the work of legal experts within government departments and agencies.54  

 
51 See, eg, Basil Logan, David Wicks QC, and Stephen Skehill, Report on the Review of the Attorney-General’s Legal 

Practice (Commonwealth Government, March, 1997); Anthony Blunn and Sybille Krieger, Report of the Review of 

Commonwealth Legal Services Procurement (Commonwealth Government, 6 November, 2009), Chris Moraitis, Secretary’s 

Review of Commonwealth Legal Services Report (Commonwealth Government, 2017). 

52 See, eg, John Lynch and Susan Campbell, National Regulation of Government Lawyers: Report to the Attorney-General 

(Victorian Government, 2009) 2. 

53   Blunn and Krieger n 50; Moraitis, above n 51, 11. 

54  ‘AGD Secretary’s Review of Commonwealth Legal Services: Issues Paper Two’ (Commonwealth Government, February 

2016) 16. 
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Government policy regarding the non-disclosure of legal advice gives lawyers considerable 

responsibility for policing the borders between law and policy. Legal advice privilege 

encourages administrative officials to communicate fully and frankly with lawyers about their 

legal needs, but it operates only where lawyers perform their role with the requisite degree of 

professional independence, confidentiality, and separation from other actors in the policy 

process. Generally, policy conversations between the profession and government on the issue 

of legal privilege share a concern to ensure that government lawyers fulfil the requirements for 

the maintenance of privilege.  

Since the 1990s, the Commonwealth Government’s policy towards the delivery of its need for 

legal services has been largely decentralised and, save for certain areas of ‘tied work,’ focused 

on promoting ‘efficiency’ through competition between government lawyers and lawyers from 

the private sector. In-house government practices have grown in importance, and many are 

responsible for the outsourcing of work to private law firms and the Australian Government 

Solicitor. Outside limited areas of ‘tied work’, such as legislative drafting and constitutional 

law advice and litigation, in-house government lawyers and external lawyers including the 

Australian Government Solicitor compete and collaborate to meet the needs of government 

departments and agencies for legal services. The competitive model of government legal work 

in Australia means that questions about the role and influence of government lawyers are 

equally applicable to all lawyers who provide legal advice to the federal government. Hence, 

this thesis is focused on the role of lawyers in government practice. Consistent with the market 

model, the value of lawyers to government has been primarily associated with encouraging 

departments and agencies to weigh up the cost, expertise, and service levels of potential legal 

services providers. 

Between 2015 and 2016 the Commonwealth Attorney-General conducted a review to report on 

an ‘efficient and proportionate framework for the sustainable delivery of effective 
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Commonwealth legal services.’55 The review process included 109 interviews with a range of 

stakeholders, including General Counsel from public entities, a selection of heads of agencies 

and departments, legal professional bodies, experts in other jurisdictions, and General Counsel 

from the private sector.56 The review stated that:  

The critical function of legal services in the Commonwealth is to support government 

action and manage Commonwealth legal risk. The efficacy and efficiency of the 

development, application, interpretation and, where necessary, the enforcement of laws 

and regulatory measures on behalf of the Commonwealth needs to be sound. It is critical 

that the Commonwealth obtains and applies high quality and consistent legal advice.57  

The importance of the 2016 review for this study is that it found that the ability of lawyers in 

government practice to influence the processes and outcomes of administrative decision-

making was a part of their value to government.58 The report concluded that, in order to have 

influence, lawyers employed within the bureaucracy needed to have access to senior level 

decision-makers through appropriate arrangements for their participation in high level 

management discussions. A theme of the report was lawyers employed by government should 

support the achievement of ‘whole of government policy objectives’ and not just the goals of 

individual agencies and departments. This hints at the political tensions that exist within the 

institutional setting of government legal practice but makes clear that these are an example of 

government working poorly that can be managed by incentives designed to create greater 

cooperation between agencies and departments. Although the report acknowledged that some 

 
55  Moraitis above n 51, 1.  

56 Ibid.  

57 Ibid 19. 

58 Ibid 29, 87.  
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agencies and departments value lawyers’ experience of the political and policy context, it did 

not suggest that this was connected to their capacity to influence outcomes.  

ix) Evaluating the literature  

In the literature about government lawyers, scholars have enthusiastically promoted the idea 

that lawyers’ skill in interpreting the law is of value in government, and that lawyers’ advisory 

role should ideally be focused on guiding officials to act ‘within the law.’ This review of the 

literature identifies three main ways in which the role of lawyers in government practice in 

relation to policy and politics has been conceptualised  

The first role type is the independent expert who provides technical advice in response to 

specific questions about the meaning of the law in a decision situation that informs officials 

about the legality of their choices of action. In an Australian context, the independent expert 

role is widely promoted in the discourse of the legal profession and emphasises the value of 

lawyers’ independence, objectivity, and interpretive skills in contributing to the rule of law. 

The second role type is the advocate of specific policy choices who interprets the law in a way 

that is calculated to justify official policy positions. The advocate type is usually seen as an 

undesirable model of the advisory role of lawyers in government practice, judged from the 

perspective that lawyers should not act contrary to the function of law in democracy (depending 

on different theoretical perspectives of what that function should be). The United States 

literature has enriched our understanding of the risk that tensions in the political and 

institutional context in which government lawyers work may incentivise them to interpret the 

law in a manner that is politically partisan. The third role type is the team member who has a 

closer engagement with the creation and evaluation of policy proposals from a legal 

perspective.  

The studies of lawyers’ advisory role in government practice commonly feature a rational 



46 

 

frame to consider how lawyers fit in the process of government decision-making. This involves 

a strong attachment to the idea that political power is concentrated within the formal structures 

of government and the assumption that the function of law in the policy process is best served 

by lawyers who have a systematic approach to the interpretation of legal texts. The search for 

a ‘best’ model of what lawyers should ‘do’ in government has meant writers have not given 

much thought to how political conflict in the policy arena might affect officials’ need for, and 

use of, legal advice and what this might mean for lawyers’ capacity to shape government action.  

Conclusion  

The survey of the literature in this chapter has shown why lawyers’ advisory role in government 

decision-making is an important topic for academic inquiry. The most common frame when 

considering this issue focuses upon the role of government lawyers and is rational and 

formalistic, with little consideration of how lawyers’ role shapes, and is shaped by, the political 

context in which they advise. Some important questions about lawyers’ influence in 

government decision-making have been noted by writers in passing, but are not central to their 

arguments, leaving an expanse of open country to be explored. This study aims to build on the 

role types identified in this chapter to critically evaluate how government choices of action are 

shaped by the expertise of the lawyers. 

A broader literature within political science and policy studies argues that values are a central 

feature of the political and policy context that shapes the interactions between expert advisers 

and individual decision-makers. In the next chapter I discuss how the literature about values in 

political decision-making challenges the rational model of government decision-making, 

raising a series of questions about the position of experts in the policy process that are equally 

relevant to the role of lawyers in government practice.  
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Chapter Three: Expertise in the policy process 

Scope of this chapter 

So far, I have sought to situate the aims of this study within the relevant debates about the 

advisory role of lawyers in government practice. This chapter expands this focus by 

considering the literatures on the roles of expertise and values in politics, policy, and 

policymaking. 

I begin in section i with a brief outline of the rational model of decision-making which has 

dominated the public policy literature, before identifying the major criticisms of it in section 

ii. Subsequently, in section iii I focus more specifically on debates about knowledge use in 

government. Section iv then considers the literature on the importance of values choices in 

government decision-making. In sections v and vi I specifically address the role of lawyers and 

their values choices in the process. The chapter concludes with an outline of the broader 

contribution my work can make to the debate about the use of expertise in the policy process 

(section vii), followed by a brief discussion of my understanding of values, introducing the 

work of Shalom Schwartz (sections viii and ix).  

i) The empirical rational model of government decision-making 

A focus on research-based expertise is a traditional concern of policy studies. The field of 

policy analysis emerged as a professional discipline in the 1960s and 1970s and gave pride of 

place to an idealised model of decision-making based on empirical methods of problem-

solving.1 Basic to this model is the idea that research can be used by government decision-

makers to produce more useful ‘social’ outcomes. The rational model focuses attention on the 

 
1 Frank Fischer, ‘Policy Analysis in Critical Perspectives: The Epistemics of Discursive Practices’ (2007) 1(1) Critical 

Policy Studies 97, 109.  
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actions of the ‘decision-maker,’ a singular, if often abstract, entity — for example, an 

administrative agency — which can make rational decisions. The decision-maker identifies the 

problem and formulates specific goals and objectives, analyses the body of research that is 

relevant to the problem and the alternative courses of action, and finally selects the alternative 

that is most likely to achieve the desired outcome.2   

This idealised rational empirical model of government decision-making has much in common 

with the literature discussed in the previous chapter. Normatively, the formal structures of 

government are the sources of authority to make government decisions that entail an exercise 

of public power. The authoritative ‘decision-maker’ should be motivated by a need to reduce 

their uncertainty around a decision. The technical knowledge of experts is both needed and 

used by the decision-maker for that purpose. For the process to work ‘properly’, decision-

makers and their expert advisers must be able to occupy a position in the decision-making 

process that is independent of the political fray. The decision-making process is complete at 

the point at which a decision is made, although it may subsequently be evaluated or overturned, 

for example, by court proceedings.  

As I noted in the introduction, in the airspace controversy about NAS2b, the rational model 

can provide some understanding of what happened. The decision-making process initially came 

unstuck at the ‘implementation stage’, because Airservices Australia and its Board, the 

authoritative decision-makers, failed to take into account information that was relevant for 

assessing the safety of the see and avoid airspace, creating a detour on the way to a ‘right,’ or 

at least better, outcome. The limitation of this approach is that it does not explain why the quest 

of the Board to rectify the problems with its decision was so controversial. This aspect of the 

 
2 Deborah Stone, Policy Paradox: The Art of Political Decision-Making (W W Norton, revised ed, 2002) 233. 



49 

 

story is best explained with reference to the values conflict amongst the principal actors in the 

political drama. 

ii) Debates about rationality in policy studies 

In common with the literature on government lawyers, policy studies remain, to some degree, 

influenced by practising policy analysts’ view of their role as a profession, but, since the 

inception of the discipline, there has been ongoing concern to find a place for experts within a 

more realistic, generally less than rational, model of the policy process.  

There are three foundational strands of the critique about rationality in policymaking that have 

implications for expert influence on government action: the challenge of bounded rationality; 

the challenge of separating policy ends and means; and the challenge of factoring in political 

debate about policy problems. Each of these provides insights that help explain aspects of the 

case study about the role of lawyers in the airspace controversy.  

a) The challenge of bounded rationality 

The first challenge to rationality in policymaking is that humans have limited cognitive 

capacity to process the universe of knowledge that is relevant to complex social problems. 

Herbert Simon was an influential foundational theorist who identified that, within a 

bureaucratic setting, individual decision-makers’ choices of relevant information are 

influenced by variables such as time pressures, memory, habits, and beliefs, as well as by the 

institutional setting. Simon describe this human condition as ‘bounded rationality.’ Faced with 

ambiguous aims, uncertain choices and limited information resources, decision-makers must 

inevitably ‘satisfice,’ making decisions that are good enough within these myriad constraints.3   

 
3 Herbert A Simon, Administrative Behavior: a Study of Decision-Making Processes in Administrative Organizations (Free 

Press, 4th ed, 1977) 118.   
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Policymaking involves complex decisions about what social issues are the subject of public 

action. The participants in the process must decide quickly about what is included and excluded 

from the government agenda, especially when they are geared to meeting the demands of short 

electoral cycles, as they are in Australia. To add to the complexity of those choices, bounded 

rationality also constrains the production, systematisation, and transmission of information 

within the policy process. As Botterill and Hindmoor argue: ‘The very information that is 

available to policymakers as an input into their decision-making processes is itself subject to 

the constraints of summary and interpretation.’4 The idea that humans are ‘boundedly rational’ 

therefore raises additional questions about the values judgments that experts must make about 

the relevance of their knowledge to government decision-makers. To understand the role of 

experts in policymaking, we need to pay attention to the interplay between these judgments 

and the choices of the people they advise. 

Central to the Howard Government reform of Australia’s airspace management policy was the 

explicit goal of increasing the freedom of private pilots, and thus the efficiency of Australia’s 

Air Traffic Control practices. Within this simple formula lay a major change in the way 

Australian airspace would be administered by Airservices Australia, the body that the 

Commonwealth Parliament invested with the power to determine the rules for navigating the 

airways. The value basis of this decision was expressed in the proponents’ choice of the more 

pilot-reliant model of United States’ airspace management system as the model for reform. The 

proponents linked their choice to an argument that the US system was suitable for Australia 

without further analysis about the safety of its design for local conditions. That argument 

expressed a further level of selective judgment. When Airservices’ Board decided to review its 

decision to introduce the see and avoid airspace, the legitimacy of that initial safety analysis 

 
4 Linda Courtenay Botterill and Andrew Hindmoor, ‘Turtles All the Way Down: Bounded Rationality in an Evidence-Based 

Age’ (2012) 33(5) Policy Studies 367, 368. 
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was the subject of intense disagreement amongst the experts advising the Agency and other 

key stakeholders, including their lawyers. Since there were several interpretations of 

Airservices’ legal obligations on offer during the airspace controversy, the Board was also 

required to choose between the claims of competing legal advisers.  

b) The challenge of separating policy ends and means    

A second challenge to the rational model of decision-making is raised by Charles Lindblom’s 

early work. Like Simon, Lindblom’s critique focused on administrative agencies as the actors 

with a significant influence on government decisions, but his approach also presents a 

challenge to Lasswell’s theory that experts can provide ‘input’ to the policy process and assist 

the wider community of ‘policymakers’ to clarify and determine their values in advance of 

making decisions which determine social outcomes. In ‘The Science of “Muddling Through.”’ 

Lindblom argued that the ‘means’ of government decisions are inseparable from their ‘ends,’ 

in part, because disagreements in the political community over values and goals complicate 

administrators’ choices.5 These disagreements are prevalent both inside and outside the formal 

structures of government, as is clear in the airspace controversy. The difficulty is that the 

competing value preferences of groups and individuals in the political community are too 

abstract to be ranked until administrators arrive at the choices that embody those values. These 

choices are not one-time answers to policy problems, but, rather, represent constant shifts in 

values positions.  

The account of policy values provided by Lindblom was linked to his idea that administrative 

decisions will generally be made incrementally. Rather than making dramatic changes in 

direction, administrators will prefer to make smaller adjustments that do not dramatically 

disrupt the established values. This, Lindblom argued, is exactly what administrators should be 

 
5 Charles E Lindblom, ‘The Science of “Muddling through”’ (1959) 19(2) Public Administration Review 79, 81-83. 
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doing to avoid making lasting mistakes.6 The decision by the Airservices Board to introduce 

the see and avoid airspace is an example of decision-makers deviating from Lindblom’s model, 

since it is clear that the reform program began with a clear commitment to significantly shift 

the status quo away from the established goal of protecting the lives of passengers and crew on 

board commercial aircraft. The controversy does, however, show the difficulty of separating 

policy ends from means and the obstacles that experts face informing the choices of 

administrative decision-makers.  

The announcement of the US system as the basis for future Australian airspace management 

policy by the Howard Government preceded the establishment of the group of expert advisers 

who were tasked with implementing the reform, ensuring there was no opportunity for 

alternative perspectives about its suitability for Australian conditions to be considered. The 

choice of the more pilot-reliant US airspace system as the model for Australian airspace reform 

was therefore inseparable from the goal of the proponents of the reform to fly with less 

interference from Air Traffic Control. In many ways, Airservices’ subsequent review of the 

legal and operational risk of its decision to introduce see and avoid also displays the difficulty 

of decoupling means and ends. 

c) The challenge of factoring in political debate into government decision-making 

Both Simon’s and Lindblom’s perspectives highlight the importance of understanding the 

value judgments that influence decision-makers’ need for, and choices of, knowledge in the 

policy process, especially in controversial policy arenas. A third challenge to the rational model 

of decision-making is that it does not explain why citizens in the political community engage 
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in debates about policy, rather than leaving it to the experts to tell the authoritative decision-

makers what to do.  

In 1971 Murray Edelman argued that it is naive to think that people in the community 

understand policy issues as technical problems. The difficulty with the rational model of the 

policy process is that it assumes that people base their beliefs on empirical evidence.7 When 

people in the community engage in controversial policy decisions, it is because they have 

strong beliefs about what is socially desirable.8  An important theme in Edelman’s work is that 

politics is constructed in language. People make sense of the problems that form part of the 

policy agenda and the political scene around them through linguistic structures such as 

metaphors and myths. These devices play a critical role in shaping the community’s political 

values, attitudes, and perceptions,9 including their perceptions about a government’s 

legitimacy.10  

The constructivist tradition in social theory that Edelman helped found emphasises that policy 

issues obtain meaning and political salience through their link to different interests in the 

political community. The interpretation of the policy process favoured by these writers, treats 

high conflict situations, sometimes called ‘controversies’, as intractable disputes amongst 

actors who engage in zero-sum discursive battles that are resistant to appeals to evidence.11 The 

metaphors used to define policy problems in controversies matter more than the technical 

assessments of experts. ‘Metaphors enable us — usually automatically and unconsciously — 

to make ‘a normative leap’ from evidence to recommendation, from fact to values, from “is” 

 
7 Murray Edelman, Politics as Symbolic Action; Mass Arousal and Quiescence (Markham Publishing Company, Chicago 

reprinted ed, 1972) 172. 

8 Ibid 45. 

9 Ibid 65. 
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11 Donald A Schön and Martin Rein, Frame Reflection: Towards the Resolution of Intractable Policy Controversies (Basic 

Books, 1994) 3-9.  
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to “ought”’12 During the airspace controversy, for example, the road was a common metaphor 

used in debates between the private pilots, who supported the change, and the commercial 

pilots and air traffic controllers, who opposed it. The proponents of the practice likened the 

airspace to a highway for the efficient transport of all air traffic, whereas the opponents painted 

a picture of a dangerous racetrack, littered with cyclists trying to dodge formula one racing 

cars.13 

For subsequent writers who have theorised how government actions are socially constructed, 

the process of making policy choices is often less about ‘decisions’ than interpretive 

judgments.14 In this account of policymaking, the definition of the ‘problem’ is the site of 

political action. Persuasion and argument are the mechanisms that both limit and enable 

citizens and policymakers to arrive at policy choices.15 In controversial policy arenas, the 

‘naming and framing’ of policy problems by actors conveys their views about what is good and 

what is harmful in society and shapes the interests that will line up against theirs in the political 

struggle to influence the outcome.16 On this view, framing is a critically important discursive 

strategy that actors use to construct a view of the complex reality of a controversial situation 

by describing the salient elements of the problem and organising them in such a way as to set 

the direction for its resolution.17 

 
12 Adrian Kay, 'Evidence-Based Policy-Making: The Elusive Search for Rational Public Administration', (2011) 70(3) 

Australian Journal of Public Administration 236, 240. 

13 ‘New flight rules like a bike in a formula one race’, Sydney Morning Herald, 26 September 2003 in Document 29, ASA 
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14 Martin Rein and Donald Schön,  ‘Reframing Policy Discourse’ in (ed) Frank Fischer and John Forester, The 

Argumentative Turn in Policy Analysis and Planning (Duke University Press, 1993) 145, 153; Schön and Rein,  Frame 

Reflection, above n11; Stone, above n 2; Frank Fischer and John Forester, ‘Editors Introduction’ in Frank Fischer, and John 

Forester (eds), The Argumentative Turn in Policy Analysis and Planning (Duke University  Press, 1993) 1; Frank Fischer, 

Reframing Public Policy: Discursive Politics and Deliberative Practices (Oxford Scholarship Online, 2003).  

15 Giandomenico, Majone, Evidence, Argument and Persuasion in the Policy Process (Yale University Press, 1980) 24. 

16 Schön and Rein, ‘Reframing Policy Discourse’ above n 14, 29; Frank Fischer, Reframing Public Policy above n 14, 60. 

17 Rein and Schön, ‘Reframing Policy Discourse’, above n 14, 153; Schön and Rein, Frame Reflection, above n 11, 27. 
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According to the constructivist approach, the framing of policy problems can be analysed by 

looking at how the causal stories that are told by different actors are linked to proposals for 

government action. ‘Political actors create causal stories to describe harms and difficulties to 

attribute them to actions of other individuals and organizations, and thereby to invoke 

government power to stop the harm.’18 The constraining and directing influence of causal stories 

is present in the airspace controversy. For example, in the rhetoric of the proponents of the 

reform, the airspace problem was caused by the stakeholders in the industry who had 

historically been opposed to a more pilot-reliant agenda. As a result, the formulation of the 

airspace problem empowered the proponents of the reform to act as the ‘fixers’ of the problem 

and disempowered the stakeholders who ‘caused’ the problem. Amongst the losers in this 

causal story were Airservices, the agency which had the legislative responsibility to bring the 

necessary changes into force. How the Agency’s Board understood the constraints on their 

choices was shaped by the process via which the problem of airspace regulation was politically 

constructed. 

iii) Debates about knowledge use in government decision-making 

These three theoretical contributions are potent challenges to the rationalist approach to policy 

analysis, and all relate to my focus on the role of lawyers, as experts, in shaping government 

action. We quickly see that the capacity of lawyers to guide officials’ choices of action might 

depend on how the policy problem that was the subject of decision came to be on the public 

agenda in the first place. Further, the question of how officials choose and use different sources 

of expertise is likely to be complicated because of multiple judgments made by human actors 

that participate in the decision-making process.  

 
18 Stone, above n 2, 209. 



56 

 

There is a large body of policy studies literature that tackles questions about how expertise is 

used in the policy process. These authors have explored how an array of factors relate to the 

officials’ choice and use of knowledge in decision-making, including: differences in 

institutional decision-making processes (whether more or less technocratic); organisational 

attributes (for example whether an agency is regulatory or focused on service delivery); and 

the degree of complexity, uncertainty, contestation and societal polarisation around the policy 

problem under review. These debates were initially about ‘knowledge utilisation’ by 

government, but, more recently, questions about expertise have been raised within the frame 

of ‘evidence-based’ or ‘evidence informed’ policymaking.19 

A valuable insight of this literature is that the degree of political contestation in different policy 

arenas plays into the use of experts in administrative decision-making. Brian Head, for 

example, argues that agencies engaged in more contested and controversial arenas are likely to 

be more exposed to the push and pull of partisan voices and to use experts’ knowledge to 

legitimate their decisions. 20 Similarly, Boswell argues that administrative agencies which 

operate in policy arenas characterised by risk are particularly prone to contestation, because it 

is impossible for agencies to make reliable forecasts about the harmful effects of their decisions 

 
19 Carol Weiss, ‘The Many Meanings of Research Utilization’ (1979) 39(5) Public Administration Review 426; Wayne 

Parsons, ‘From Muddling Through to Muddling Up: Evidence Based Policy Making and the Modernisation of British 

Government’ (2002 ) 17(3) Public Policy and Administration, 43; Ray Pawson, Evidence-Based Policy; A Realist 

Perspective (Sage Publications, 2006); Sandra M Nutley, Isabel Walter, and Huw T O Davies, Using Evidence : how 

research can inform public services (The Policy Press, 2007); Brian W Head, ‘ Three Lenses of Evidence-Based Policy’, 

(2008) 67(1) The Australian Journal of Public Administration 1; Annette Boaz, Lesley Grayson, Ruth Levitt, and William 

Solesbury, ‘Does Evidence-Based Policy Work? Learning from the UK Experience’ (2008) 4(2) Evidence and Policy: A 

Journal of Research, Debate and Practice 233; Adrian Kay, above n 12; Brian W Head, ‘Reconsidering evidence-based 

policy: key issues and challenges’ (2010) 29(2) Policy and Society 77; Ian Sanderson, ‘Evidence-Based Policy or Policy-

Based Evidence? Reflections on Scottish Experience’ (2011) 7(1) Evidence and Policy: A Journal of Research, Debate and 

Practice 59; Brian W Head, ‘Toward More “Evidence‐Informed” Policy Making?’ (2015) 76(3) Public Administration 

Review 472; Paul, Cairney, The Politics of Evidence-Based Policy Making (Palgrave MacMillan, 2016); Justin Parkhurst, 

The Politics of Evidence: From Evidence-Based Policy to the Good Governance of Evidence (Routledge, 2017) 

20 Head, ‘Three Lenses of Evidence-Based Policy’ above n 19, 5. 
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on the community.21 Noting the use of science as a source of authority in political debate on 

questions of public risks, Boswell argues that agencies whose functions are concerned with 

minimising risk will be motivated to use expert knowledge as a means of justifying their 

decisions 22 — a pattern clearly reflected in the airspace controversy.  

There is a general acknowledgement in the policy studies literature that there is a tension 

between the reality of the process of government decision-making and the claims of experts to 

give authoritative advice about policy problems. While there are several theoretical debates 

about the issues that this tension poses for improving the policy process, the thread that ties 

these approaches together identifies the essential challenge faced by experts in shaping 

government action as being the political nature of the decision-making process. In theorising 

experts’ contribution to government decision-making, it is vital to relate their knowledge to the 

realm in which political actors manoeuvre to gain ascendancy over their opponents. 23 The 

conventional accounts of lawyers’ role in the policy process cannot explain why Airservices’ 

efforts to review the legal and operational risk with the see and avoid airspace caused political 

conflict inside, and outside, the formal structures of government, affecting the capacity of 

lawyers and other experts to shape individual decision-makers’ choices. The logic that relates 

experts’ influence on government action to the degree of conflict amongst competing interests 

in the political realm is equally applicable to the role of lawyers who advise administrative 

actors in government practice.  

 
21 Christina, Boswell, The Political Uses of Expert Knowledge: Immigration Policy and Social Research (Cambridge 

University Press, 2009) 71. 

22 Ibid. 

23 Roger A Pielke, The Honest Broker: Making Sense of Science in Policy and Politics (Cambridge University Press, 2007) 

9-10. 
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iv) Values choices in government decision-making 

A further development of the argument about the relationship between expertise and the 

political context of government decision-making contends that, at a fundamental level, politics 

is concerned with choices between social values. Values are a background theme in many 

writers’ conversations about expertise in government decision-making, but they are also a 

feature of a wide range of theoretical perspectives that seek to explain how the policy process 

works. The hallmark of these accounts is the relationship between values and conflicts amongst 

competing interests in society. Deborah Stone describes values as: ‘the enduring values of 

community life that give rise to controversy over particular policies: equity, efficiency, 

security, and liberty.’24 She goes on to explain that values are: 

‘motherhood issues;’ everyone is for them when they are stated abstractly, but the fight 

begins as soon as we ask what people mean by them. These values not only express 

goals, but they also serve as standards we use to evaluate situations and policy 

proposals.25  

Putting aside here the question of the meaning of the term ‘values’, an issue I address in the 

last section of this chapter, choices of values are clearly key drivers of the politics of decision-

making, because the groups which, and individuals who, make up the differing ‘interests’ or 

‘stakeholders’ of different policy arenas have different value positions. More specifically, there 

are four themes in the values literature that are relevant to my inquiries, focusing upon: the 

relationship between values choices and agency decision-making; the institutional setting in 

which decisions are made; the role of experts in the policy-making process; and the decision-

makers’ need for expertise.  

 
24 Stone, above n 2, 12. 

25 Ibid. 



59 

 

a) Values and agency decision-making  

Government decisions are explicitly collective through formal procedures such as the courts, 

legislatures and administrative agencies.26  The risk of political conflict is high where a policy 

commitment involves changes to values choices that over time have become hardwired into 

the government’s administrative structures.27 Herbert Simon explained the effect of an agency’s 

values priorities in motivating administrative behaviour. He suggested that ‘organisational 

values’ held collectively within an agency, rather than personal values, are the dominant 

influence on the way bureaucratic actors evaluate the ‘correctness’ of their decisions.28 When 

the values priorities of an agency are settled, the choices of individual decision-makers, 

including their choice of expertise, will tend to be accepted if they conform with established 

decision-making practices that give meaning to these values priorities. The corollary is that it 

will be difficult for public officials to justify the correctness of their decisions when they act 

contrary to established procedures, especially where those are intended to enable an agency to 

comply with rules set out in its governing legislation. This is important when considering why 

a failure to follow established practices can embroil an administrative agency in political 

controversy, as it did when the Board of Airservices determined to implement the see and avoid 

airspace without following the Agency’s established risk management procedures.   

The question of how scholars can make sense of the processes by which values-based 

disagreements are resolved is the subject of considerable debate in the mainstream policy 

literature. Charles Lindblom’s explanation of the policy process suggests that attempts by 

interests to achieve dramatic values shifts in policy settings are unlikely to succeed, particularly 

where the decision-maker is a values ‘watch dog’ that has been established by government to 

 
26 Ibid 27-28. 

27 David Thacher and Martin Rein, ‘Managing Values Conflict’ (2004) 17(4) Governance: An International Journal of 

Policy and Institutions 457; Jenny Stewart, ‘Value Conflict and Policy Change’ (2006) 23(1) Review of Policy Research 184.  

28 Simon, above n 3, 283. 
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defend a single value.29   

Airservices was the result of a political compromise that required it to prioritise safety, and 

thus the value of security, in performing its functions, including those relating to airspace 

management. The Agency is an exemplary model of a ‘values watchdog’; an administrative 

body that was required by legislation to prioritise one specific value — the value of security. 

Policymakers gave Airservices that goal to minimise the risk of a commercial aircraft accident 

causing the loss of a large number of lives. Airservices’ interpretation of its value priority was 

manifested in its air traffic management practices that required all aircraft flying in Class ‘C’ 

Controlled Airspace to be under the direction of air traffic controllers. Airservices Australia 

was also granted the rule-making power needed to tie the policy changes envisaged by the 

Howard Government’s National Airspace Reform agenda to a concrete solution. As will be 

seen in Chapter Six, the way the Board went about justifying why it could support the 

government’s agenda is a good example of how the efforts of policymakers to incentivise 

administrators to act contrary to their established value priorities can lead to tension within the 

institutional structures of government. 

b) Values and the institutional setting  

An administrative agency’s capacity to make decisions will also be linked to its institutional 

setting. What institutions look like on the ground and how they should be studied is a difficult 

and highly contested question in the vast literature that is devoted to studying them. One 

approach, distinguishing institutions from organisations, emphasises that there must be a 

shared sense of values.30 This thesis is less concerned with what an institution is than with 

 
29 Lindblom, above n 5, 85. 

30 B Guy Peters, Institutional Theory in Political Science: The New Institutionalism (4th ed, Edward Elgar, 2019) 23.  
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understanding how values are embedded in institutions, but a useful insight provided by this 

approach is that it recognises that institutionalised values are shaped by human actions.31  

Similarly to the constructivist approach to the policy process discussed earlier, institutional 

theorists of a similar disposition have suggested that the work of institutions in politics can be 

analysed by looking at how their narratives are used by actors to explain, debate and legitimise 

their goals.32 In this vein, Lowndes and Roberts point to three ways narratives do the work of 

institutions. First, narratives are often used to justify the existence of formally written down 

rules. Second, practices form the basis of institutional narratives. Third, the case for changing 

the rules is usually made via narratives that present established practices either positively or 

negatively.  

On this view, institutions, and the values and norms they embody, are both influenced by and 

influence human behaviour.33 However, there is considerable scholarly disagreement amongst 

institutional theorists about which direction of influence is greater than the other. While it is 

not my purpose to resolve that problem, this study leans to the view that institutionalised values 

will exert a strong influence on behaviour where they are of longstanding duration. This 

approach highlights the importance of considering decisions not only at the point in time when 

choices must be made by the authoritative decision-maker, but also in relation to the longer 

chain of choices and interpretative judgments that stretch back into the past.  

Institutional narratives work in conjunction with values, norms, and practices to promote a 

consistent understanding of how people within agencies should go about making and 

 
31 Ibid 246. 

32 Vivien A Schmidt, ‘Discursive Institutionalism: The Explanatory Power of Ideas and Discourse’ (2008) 11 Annual Review 

Political Science 303, 306; Vivien A Schmidt, ‘Taking ideas and discourse seriously: explaining change through discursive 

institutionalism as the fourth ‘new institutionalism’’ (2010) 2 European Political Science Review 1, 3.   

33 Vivien Lowndes and Mark Roberts, Why Institutions Matter: The New Institutionalism in Political Science (Palgrave 

Macmillan, 2013) 49-51.  
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evaluating choices of action. The way Airservices’ experts historically interpreted the 

Agency’s legislated value priority was linked to a set of risk management procedures that 

constrained their approach to changes to long established navigational practices. These same 

narratives, norms and practices also constrained the approach of the lawyers who advised the 

Agency during the airspace controversy.  

c) Values and the role of experts in government decision-making  

The critiques of rationality discussed in this chapter call into question experts’ claims to be 

objective or neutral contributors to government decisions. When an agency’s values priorities 

conflict with the values priorities of politically influential interests, policymakers must make 

difficult choices. Roger Pielke has gone further than most writers in explaining why experts’ 

judgments become politically controversial in arenas such as abortion and climate change. He 

suggests that, when applying their knowledge to policy problems, experts will inevitably make 

choices about ‘what decision-makers ought to value.’34 In the case of high conflict situations, 

these multiple layers of judgments can easily become entangled with the political questions 

about the values that should be advanced and the goals that should be pursued. The need for 

individual decision-makers to make choices amongst experts requires a level of judgment. In 

that case technical experts will mainly be used by political actors as Advocates to garner support 

or to answer criticisms from the wider political community.35  

The need for values choices potentially muddies the boundaries between experts’ knowledge 

claims and government actions, as Heazle argues: 

This inherent element of self-deception that underpins the rationalist perspective — that 

is the ‘irrational’ conviction that knowledge demarcation is always achievable, and can, 

 
34 Pielke, above n 23, 5.  

35 Ibid 5-7, 51. 
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therefore, be relied upon to guide and legitimize the decisions we make — blurs the 

important policy distinction between what should as opposed to what can be achieved. 

Moreover, ignoring the existence and influence of competing values and interests — 

that is politics — is to deny what sets democratic societies, in particular liberal 

democracies, apart from other forms of government and social organization.36 

Those writers who are concerned about the threat this poses to the integrity of the research-

based disciplines have searched for a role that experts can usefully perform within a plausible 

model of the policy process. That search has taken a variety of paths. One approach accepts 

that choices between competing social values are intrinsic to government decision-making but 

posits that experts’ knowledge can have a diffuse and gradual impact on policy. Carol Weiss 

termed this the ‘enlightenment’ function of knowledge.37 An alternative approach suggests that 

experts can have a more direct role in shaping choices where there is values conflict around a 

decision. The term ‘honest broker’ used by several writers describes an idealised type of 

knowledge broker. For example, Roger Pielke promotes the Honest Broker of Policy 

Alternatives as an ideal type of expert who clarifies decision-makers’ scope of choice and 

develops options and alternatives for decision-makers.38 Pielke also acknowledges that experts 

can contribute to policy by openly advocating policy choices on behalf of interest groups, 

though he is critical of what he calls ‘stealth advocacy’ in which experts try to dress-up their 

values as objective knowledge claims.39  

 
36 Michael Heazle, Uncertainty in Policy Making: Values and Evidence in Complex Decisions (Earthscan, 2010) 5 

37 Carol H Weiss, ‘Research for Policy's Sake: The Enlightenment Function of Social Research’ (1977) 3(4) Policy Analysis 

531.  

38 Pielke, above n 23, 17, 140-141, 150-151. 

39 Ibid 7, 92-93. 
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d) Values choices and decision-makers’ needs for expertise 

Most writers who have discussed the relationship between values choice and experts have done 

so in the context of the battles amongst interest groups that take place in the public arena in 

controversial policy arenas, but a few scholars have noted that values conflict can also arise 

within the formal institutions of government, in which case it can potentially paralyse agency 

decision-making.40 Thacher and Rein’s analysis of this phenomenon explains that, in this 

complicated decision-making environment, agency officials may have a ‘felt need’ to follow 

the rules, but they will also have a countervailing need to maintain good relationships with their 

political superiors in the bureaucratic hierarchy.41 

Where there is values conflict within the bureaucracy, it is questionable whether officials need 

experts’ technical input or strategies to manage their exposure to the effects of political conflict. 

Thacher and Rein argue that where there is values disagreement around a policy arena, experts’ 

technical input (or instrumental knowledge) will be likely to complicate the choices that have 

to be made by individual decision-makers by revealing how some values choices undermine 

others that decision-makers have not considered.42   

The degree to which there is uncertainty about the outcome of a decision is also a factor that 

underscores the need for values choices by individual decision-makers. In policy arenas where 

decisions are linked to forecasts of probable future social harms, there is no way of knowing 

what may or may not happen unless and until the harm occurs. The values of competing players 

will influence their interpretation of uncertainty around the likelihood that the public harm, 

such as the risk of a mid-air collision, will materialise. 

 
40 David Thacher and Martin Rein, above n 27, 457, 464, 467, 481; Jenny Stewart, above n 27, 190-191.  

41 Thacher and Rein, above n 27 461. 

42 Ibid 459. 
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As Heazle argues: 

Uncertainty, then, is essentially what you make of it, since its importance and relevance 

to any given issue is determined less by the strength of the available evidence than by 

whether or not the values of the various protagonists clash or are complementary.43  

This contrasts with the theme in the literature about government lawyers that decision-makers 

can rely on lawyers’ advice to reduce uncertainty about the legality of their choices of action, 

regardless of the political context in which the advice is given. 

When administrative decision-makers are uncertain about the outcome of their actions, they 

may also defer making decisions, being fearful of being blamed for the consequences. Contrary 

to the rational model, administrators are political actors who are not always motivated to reduce 

uncertainty around the consequences of a decision under their review. On the contrary, they 

often use the uncertainty around a problem as a discursive strategy to explain why they are 

resisting calls for action.44   

The argument that I will advance in Chapters Five to Eight is that, in order to explain the role 

of the lawyers who advised Airservices on decisions that were made during the controversy 

over the see and avoid space, we need to focus our attention on the values choices that underlay 

the political commitment to introduce NAS2b and those of the principal actors in the 

controversy, including the lawyers themselves. Before turning to the scholarly contribution that 

I aim to make, I need to acknowledge the antecedents to my approach. 

v) Lawyers, values, and the policy process  

The idea that lawyers’ influence in the policy process can be examined by considering their 

influence on the values that underlie government decisions is not novel and traces its origins to 

 
43 Heazle, above n 36, 138. 

44 Ibid 127. 
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the beginnings of the discipline. Law held an important place in Harold Lasswell’s thought 

and, at Yale, he collaborated with Myres McDougal to prescribe an approach to the study of 

law that aimed to harness its potential as a means of social reform. Both were allied with the 

realist movement in American legal thought which gained popularity between the 1920s and 

1940s. Roscoe Pound was a leading figure of the movement who recognised that judicial-

decision-making involves choices of competing societal interests.45 

Lasswell and McDougal described lawyers as critical actors in their project to improve public 

welfare being the ‘one indispensable advisor of every responsible policymaker in our society.’46 

All lawyers, they argued, whether in private practice, government, or academia had the capacity 

to influence ‘policymakers’, defined as the wide cast of participants within a political 

community who set its social direction, including pressure groups, corporations and private 

associations. Their approach rejected the idea that the job of lawyers is to convince community 

decision-makers to win the current controversy in the adversarial arena of the court room, and 

criticised positivist jurisprudence with its emphasis on the techniques of judicial reasoning. 

Instead, they recommended that lawyers’ contribution to society should be critiqued in terms 

of their ability to assist decision-makers clarify and allocate the communities’ preferred values. 

The values of interest to Lasswell and McDougal in their discussions about lawyers were the 

‘objects of human desire’ that are pursued at a high level by different participants in a 

democratic policy process.47 In their hierarchy of values the cardinal value of democracy is the 

 
45 Roscoe Pound, ‘The Call for a Realist Jurisprudence,’ (1931) 44(5) Harvard Law Review 697; Roscoe Pound, ‘A Survey 

of Social Interests’, (1943) 57 Harvard Law Review 1; Roscoe Pound, ‘A Survey of Public Interests’ (1945) 58 Harvard Law 

Review 909; Roscoe Pound, Social Control through Law (Archon Books, 1968).   

46 Harold D Lasswell and Myres S McDougal, ‘Legal Education and Public Policy: Professional Training in the Public 

Interest’ (1943) 52(2) Yale Law Journal 203, 208-209; Myres S McDougal ‘Law as a Process of Decision: A Policy-

Oriented Approach to Legal Study’ (1956) I Natural Law Forum 54; See also, Harold D Lasswell and Myres S McDougal 

‘Jurisprudence in Policy-Oriented Perspective’ (1967) Faculty Scholarship Series 2582; Myres S McDougal ‘Jurisprudence 

for a Free Society’ (1966) Faculty Scholarship Series 2583. 

47 Lasswell and McDougal, ‘Legal Education and Public Policy’ above n 46, 217. 
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value of human dignity. Power, respect, knowledge, income, and safety (including health) were 

also listed as important democratic values.48 

There are two ideas which emerge from this work that are significant for my research. These 

are most clearly articulated in a 1956 article by McDougal. First, he emphasised that the 

expertise of lawyers resides less in their technical knowledge than in the use of authoritative 

language and procedures for affecting and influencing political decisions.49 By ‘authoritative’, 

McDougal means a claim that law is binding and final with respect to the community. Second, 

he argued that lawyers have an important role both in sharing social values and in clarifying 

and justifying choices of social values. Thus, he acknowledged the inevitability of value choice, 

at the collective level of the political community and at an individual level by lawyers and the 

people whom they advise.50  

vi) Values and public law 

Scholars of law and politics have largely neglected Lasswell and McDougal’s call for research 

into the role of lawyers in influencing the values choices that underlie the policy process. From 

the perspective of the conventional accounts of lawyers’ role in government practice, the 

problem with Lasswell and McDougal’s thinking is that it positions lawyers as agents of the 

public good, rather than agents of their clients or the legal system, and gives short shrift to 

practitioners’ traditional skills in finding and interpreting the law for their clients.51 Lasswell 

and McDougal’s ideas about the benefits of empirical problem-solving methods over legal 

methods cannot be reconciled with the centuries old traditions of legal practice. However, their 

views about the important values that are promoted by lawyers resonate with a growing body 

 
48 Ibid. 

49 McDougal, ‘Law as a Process of Decision’ above n 46, 54. 

50 Ibid 57.  

51 David Howarth, Law as Engineering (Edward Elgar, 2013) 12-13. 
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of public law scholarship that suggests that values choices are embedded in the law in the form 

of legislation and judicial decisions.52  

The strand of public law scholarship on values that has developed in the United Kingdom and 

Australia highlights why the values institutionalised in law are a critical aspect of the policy 

context in which lawyers in government practice give advice to individual decision-makers. A 

leading contributor to this literature, Peter Cane, suggests that lawyers, as well as judges, will 

interpret the meaning of the law in the light of values embedded in its text.53  The idea that 

lawyers’ advice may convey important values also connects with McDougal’s argument that 

lawyers’ advice to policymakers will convey certain social values.  

The proposition that lawyers’ advice will convey the values choices underlying legislation or 

judicial decisions is not remarkable, but what does this mean for the weight given to legal 

advice by policymakers who want to change those established values preferences? Lasswell 

and McDougal’s optimistic view of lawyers’ influence on decision-makers’ choices of values 

needs to be revisited in the context of previous discussion about values and expertise in 

government decision-making. The perspectives I have outlined suggest that the need for 
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lawyers to interpret the law in the light of values may challenge the conventional view that they 

can shape government action if those interpretations conflict with political commitments to 

change those values. As a result, it is important to consider if writers have over-estimated the 

potential of lawyers in government practice to provide useful guidance to officials about their 

choices of action.  

vii) How this thesis can contribute to the scholarship about the use of expertise 

in the policy process 

In the previous chapter I explored how the drive of writers to support the function of law in 

government decision-making has dominated the discussion about the advisory role of 

government lawyers. As a result, they have not questioned how negotiating conditions in the 

political environment may be a bigger problem for lawyers advising on the legality of 

government decisions than interpreting uncertain legal texts.  

There are several factors that help explain why writers who have discussed the advisory role in 

lawyers have largely given little attention to questioning how the policy process shapes 

government action and experts’ influence on officials’ choices. First, it is widely accepted that 

knowledge about the law is relevant to all government decision-making, because to be 

legitimate, any choices of government action must be within the law. Second, law is rarely 

viewed as a question for scientific truth and the conventional view of its role is that lawyers’ 

evaluative choices are bounded by ethics and legal rules. With rare exceptions, the empirical 

studies of lawyers’ role in government have focused on describing and evaluating lawyers’ 

behaviour, rather than on the way their advice is presented and used by other actors. Third, 

‘rationality’ is not such a contentious concept to a legal mind. Although there is a strong 

attachment to a rational model of decision-making, for lawyers this is a process mandated by 

law as a restraint on arbitrary government action, rather than involving an application of an 

idealised empirical decision theory.  
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The discussion of the use of expertise in government decision-making in policy studies has 

also been siloed. Most writers have concentrated on questioning the use of knowledge from the 

research-based disciplines and the lawyers who advise administrative officials are rarely 

mentioned. Surprisingly, few writers have systematically investigated how values choices 

within a policy arena affect the interactions between public officials and their expert advisers. 

Scholarly debates about the role of experts have tended to gloss over the way evaluative choices 

at multiple levels of the decision-making process shape their interactions with the people they 

advise. While scholars such as Boswell and Heazle have produced case studies that highlight 

the political use of knowledge, there are few studies that explore how specific values choices 

shape the dynamics of government decision-making and affect experts’ influence on 

government actions.54  

Despite differences in the way legal and policy scholars view the world, there is clearly a need 

for a better understanding of how policymakers’ prioritisation of values might limit the capacity 

of lawyers advising officials to shape government action. My concern is not to explain why 

politics gets in the way of lawyers promoting the function of law in democracy. Rather, I seek 

to understand the limitations and the potential of lawyers’ contribution to government decisions 

in situations when the borders between politics and policy are messy.  

Although my aim is to evaluate a specific case of how lawyers shape government action, the 

analysis also offers insight into the political problem of expertise in democratic governments 

more generally, by examining how two specific social values shaped the dynamics of a 

controversial decision-making process.  

 

 
54 Boswell, above n 21; Heazle, above n 36. 
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With those aims in mind, the principal research question explored by the thesis is: 

In what way can the expertise of lawyers contribute to the process of government decision-

making in situations of political conflict?  

To answer this question, I need to situate the role of lawyers in government practice within a 

political landscape that is obscured by the classic account of their role in the policy process. As 

Lasswell and McDougal envisaged, that landscape is populated by a broad cast of actors 

engaged in the process at a collective level, both inside and outside the formal institutional 

structures of government, including the authoritative decision-makers who exercise political 

power. This enables us to think about how lawyers’ value judgments interact with the values 

judgments of the broader audience for their advice, both inside and outside of the bureaucracy. 

Adopting a values lens to answer the principal question of the research, gives rise to a 

secondary question:  

Can the values based analytic lens used in this study enhance our understanding of 

lawyers’ advisory role in government practice? 

Before discussing how I have constructed the values lens used in this research, it is important 

to clarify my understanding of the concept of values. 

viii) What are values? 

A challenge when writing about values is explaining what that concept means. In public policy 

studies, the term ‘values’ is mostly used in an imprecise way. Often values are confused with 

other concepts, such as ‘goals,’55 ‘objectives,’56 ‘norms,’57 ‘obligations’58 and ‘core beliefs.’59 

 
55 Stone, above n 2, 37-38.  

56 Lindblom, ‘The Science of “Muddling Through”’ above n 5, 79. 

57 Mark Considine, Making Public Policy: Institutions, Actors, Strategies (Polity Press, 2005) 52. 

58 Thacher and Rein, above, n 27, 460.  

59 Paul A Sabatier, ‘An Advocacy Coalition Framework of Policy Change and the Role of Policy-Oriented Learning 

Therein’ (1988) 21(2) Policy Sciences 129, 133. 



72 

 

Legal scholars have also used values as a ‘portmanteau’ concept with varying meanings in 

jurisprudential debates.60 Adding to the confusion, scholars talk variously about ‘social values,’ 

‘political values,’ ‘legal values,’ ‘organisational values,’ ‘agency values ‘and ‘institutional 

values.’ Discovering the values in contention in the context of a given decision situation 

requires a clear understanding of values, as opposed to other concepts, such as goals, attitudes, 

or beliefs. Finding a way to cut through the diversity of meanings attached to the term and 

develop a workable concept for analysing values conflict is a threshold question for this study. 

Several writers have reviewed the existing literature and proposed definitions that help. In an 

early article written in 1990, Schwartz and Bilsky proposed:  

Values (1) are concepts or beliefs, (2) pertain to desirable end states or behaviors, (3) 

transcend specific situations, (4) guide selection or evaluation of behavior or events and 

are ordered by relative importance.61  

Another way through the mass of definitions was proposed by John Dryzek and Valerie 

Braithwaite in 2000: ‘Values are abstract principles that individuals have internalized as 

desirable standards of behaviour for themselves (personal values) or society (social values).’ 

Values can ‘have a collective focus, in that they are widely shared in the community, embedded 

in social institutions and stable over time.’62  Values have also been linked to political attitudes, 

Thomas Nelson and Elaine Wiley suggest: 

In effect a value is a positive attitude towards a state of affairs, even if that state of 

affairs is an unattainable ideal. Unlike ideologies, values are not overtly political in 

 
60 Sir Anthony Mason, ‘The Mason Papers’ (G. Lindell (ed)) in Justin T Gleeson and Ruth CA Higgins (eds), Constituting 

Law: Legal Argument and Social Values (Federation Press, 2011) 81.  

61 Shalom H Schwartz and Wolfgang Bilsky, ‘Towards a Theory of the Universal Content and Structure of Human Values: 

Extensions and Cross-Cultural Replications’ (1990) 58 Journal of Personality and Social Psychology 878. 

62 John S Dryzek and Valerie Braithwaite, ‘On the Prospects for Democratic Deliberation: Values Analysis Applied to 

Australian Politics’ (2000) 21(2) Political Psychology 241, 251. 
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content, rather they help shape political outlooks…. The two distinguishing attributes 

of a value are its evaluative flavour (a claim about goodness or desirability) and its 

target (an abstract quality or condition).63   

They go on to say: ‘Political action like any human behaviour becomes a way not just to furnish 

one’s own comfort and well-being, but also to advance one’s treasured values …We hold 

political attitudes in part because we see them as relevant to our treasured values, and as 

opportunities to voice those values.’ 64 On this view, values conflict is part of the explanation 

for differences in political attitudes in the community.  

ix) The Schwartz model of values 

Psychologists have argued that an individual’s values have a central role in their decision-

making and influence their political ideology.65 The ideological dimension of values has been 

explored by theorists of policy and politics interested in understanding the relationship between 

values and the political attitudes and voting behaviours of the public.66 Psychologists also offer 

theories to help explain why an individual’s values are activated in situations where they must 

make choices. This study borrows from the theories of Shalom Schwartz and his colleagues in 

this area, which have been extensively used to analyse human decision-making. Schwartz has 

 
63 Thomas E Nelson and Elaine A Wiley, ‘Issue Frames that Strike a Value Balance; A Political Psychology Perspective ’ in 

Stephen D. Reese, Oscar H. Gandy, and August E. Grant (eds), Framing Public Life; Perspectives on Media and Our 

Understanding of the Social World (Routledge, reprinted ed, 2010) 245, 249 . 

64  Ibid 251. 

65 Milton Rokeach, The Nature of Human Values (New York Free Press,1973) 163-211. 

66 Stanley Feldman, ‘Structure and ‘Consistency in Public Opinion; the Role of Core Beliefs and Values’(1988) 32(2) 

American Journal of Political Science 416; Valerie Braithwaite, ‘The Value Balance Model in Democratic Governance’ 

(2009) 20 Psychological Inquiry 87; Valerie Braithwaite and Russell Blamey, ‘Consensus Stability and Meaning in Abstract 

Social Values (1998) 33(3) Australian Journal of Political Science 363; Valerie Braithwaite, ‘The Value Orientations 

Underlying Liberalism-Conservatism’ (1988) 25 Personality and Individual Differences 475; G Scott Morgan, Elizabeth 

Mullen, and Linda J Skitka, ‘When Values and Attributions Collide: Liberals’ and Conservatives’ Values Motivate 

Attributions for Alleged Misdeeds’ (2010) 36 Personality and Social Psychology Bulletin 1241; Gian Vittorio  Caprara, 

Shalom Schwartz, Cristina Cappana, Michele Vecchione, and Claudio Barbaranelli, ‘Personality and Politics: Values, Traits 

and Political Choice’ (2006) 27(1) Political Psychology 1. 
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identified a common set of universal human values that can be distinguished from other 

concepts by their generality, level of abstractness and importance in our lives. In this rubric, 

individuals share a similar set of common values, but they will disagree about the weight that 

is to be given to different values. It is the relative priority individuals place on values that varies 

between individuals and is critical in individual decision-making.67  

Our values stem from a complex mix of our personal history and cultural influences. Because 

the relationship between an individual’s behaviour and their values priorities is highly context-

dependent, this model is useful for analysing how individuals evaluate specific decisions. This 

is important when thinking about applying the model to government decision-making, where 

many choice situations are highly changeable, and event driven.  

A limitation in theories about values is that most research has focused on identifying how an 

individual’s personal values influence their decisions. We have a less complete picture of the 

values that are held at a collective level among groups in the political community, for example, 

interest groups or administrative agencies. Although more work needs to be done, Schwartz 

has extended the original model to show that values are collectively held across societies.68 The 

model acknowledges that values: (1) serve the interest of a social entity; (2) can motivate 

action; (3) function as standards for judging and justifying action; (4) are acquired through 

socialisation.69 Further, Schwartz recognises the importance of institutions in  advancing value 

priorities at a collective level. Because assumptions about values are built into the institutions 

 
67 Shalom H Schwartz and Wolfgang  Bilsky, ‘Towards a Psychological Structure of Human Values’ (1987) 53 Journal of 

Personality and Social Psychology 550; Shalom H Schwartz, and Wolfgang Bilsky, ‘Towards a Theory of the Universal 

Content and Structure of Human Values: Extensions and Cross-Cultural Replications’, above n 61. 

68 Shalom Schwartz, ‘Universals in the Content and Structure of Values: Theoretical Advances and Empirical Tests in 20 

Countries’ (1992) 25 Advances in Experimental Social Psychology 1; Shalom Schwartz ‘Beyond 

Individualism/Collectivism: New Cultural Dimensions of Values’ in Kim Uichol, Harry C Triandis, Cigdem Kagitcibasi,  

Sang-Chin Choi, and Gene Yoon (ed), Individualism and Collectivism: Theory, Method, and Applications (Sage, 1994) 81.  

69 Shalom H Schwartz ‘Are There Universal Aspects in the Structure and Content of Human Values?’ (1994) 50(4) Journal 

of Social Issues, 19, 21. 
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of the society, individuals are acculturated to adopt values that will lead them to promote the 

interests and conform to the requirements of those institutions.70 The institutional context of 

values can also be a source of political conflict. In the struggle to attain or maintain their 

dominance, institutional structures which are structured to foster different values priorities will 

clash.71  

The key point of the basic Schwartz model for this study is that it clearly defines values and 

the relationships amongst sets of values, thus helping to explain why certain decision situations 

are unproblematic, while others can divide a political community and generate psychological 

or social conflict. An individual’s value priorities are engaged when they are faced with choice 

situations. Concentrating on the values choices that underlie the policy problems helps explain 

the motivations that drive political actors to behave in ways that run counter to established 

norms, a key puzzle of the case study. An additional advantage of the Schwartz model is its 

simplicity. The theory can be distilled into a set of core concepts and simply represented by a 

diagram of a wheel, allowing researchers to determine the relative degree of compatibility and 

conflict amongst different value sets. 

The device of the wheel ranges values in relation to two universal dimensions of biological 

human needs: openness to change versus conservation; and self-transcendence versus self 

enhancement. We can identify values which are compatible and those that are incompatible 

depending on the higher order motivational goals they promote. (See Fig.3.1: Schwartz Wheel 

of Values overleaf).72  

 
70 Schwartz, ‘Beyond Individualism/Collectivism’, above n 68. 

71 Ibid 97. 

72 Julie Lee, Evers Uwana, Joanne Sneddon, Oliver Rahn, and Shalom Schwartz. What do we value? How our values 

influence every-day behaviours (University of Western Australia: The Centre for Human and Cultural Values, 2019) 22. 
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Fig. 3.1: Schwartz Wheel of Values  

The specific values within the wheel are of less importance to this study than Schwartz’s 

hypothesis about the relationship between the motivational goals. Using the wheel as a 

compass, we can see how motivational goals that are adjacent to each other are compatible, 

while others are in opposition. I have already emphasised that in relation to the case study, 

Airservices was required by its legislation to prioritise safety in performing its statutory 

functions. The Schwartz-Bilsky model shows that this legislative goal is underpinned by the 

value priority of security. The goal of the second stage of the National Airspace System reform 

agenda was to give private pilots greater access and freedom to use the airspace without the 

intervention of Air Traffic Control. This goal represents the value of self-direction. Schwartz  
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and Bilsky explain that these values appeal to conflicting human needs.73 The value of security 

appeals to humans’ needs for stability and conservation while the value of self-direction 

appeals to their need for personal autonomy.74 This conflict is also evident when the theory is 

applied to values that are held collectively in the community.75  

Although it might be optimal to establish policies that promote both these values, Schwartz’s 

model shows that values that satisfy opposing human needs cannot be pursued at the same time. 

So, policies that are concerned with the regulation of dangerous activities such as traffic 

systems require one of these values to be prioritised over the other. 

The Schwartz approach to values is consistent with the arguments made by Herbert Simon and 

Charles Lindblom that the values of administrative agencies serve as motivating goals that 

guide the conduct of administrative decision-makers.76 This approach helps explain why the 

decisions that were made over the life of the airspace controversy required choices of values 

by all the participants in the decision-making process. It also helps to explain how values come 

to be weighted into lawyers’ analysis of the meaning of legislation. The next chapter contains 

discussion of how I have applied the theory in the context of the case study.  

Conclusion 

This chapter has discussed why values are critical to understanding how the policy and political 

context affect the influence of experts on officials’ actions. The early work of Lasswell and 

McDougal called for further analysis of the influence of lawyers in allocating and justifying 

the value choices inherent in the important decisions made by the cast of participants in the 

 
73 Schwartz and Bilsky, ‘Towards a Psychological Structure of Human Values’ above n 67, 552; Schwartz, ‘Universals in the 

Content and Structure of Values,’ above n 68, 15.  

74Schwartz and Bilsky, ‘Towards a Psychological Structure of Human Values’ above n 67, 554; Schwartz, ‘Are There 

Universal Aspects in the Structure and Content of Human Values?’ above n 69, 24,31. 

75 Schwartz, ‘Beyond Individualism/Collectivism: New Cultural Dimensions of Values,’ above n 68, 81. 

76 See above section iii). 
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political community who share with the authoritative decision-makers in the exercise of 

political power. Unlike the classic account of lawyers’ role in government, they argued that 

lawyers’ skills in the language and authoritative processes of the law were more useful than 

their technical skills in this project. While few policy scholars have pursued the relationship 

between values and the influence of lawyers in government practice (or indeed reference 

lawyers’ influence in administrative decision-making at all), a body of literature from the fields 

of politics and public policy contains a set of propositions that guide my approach to my 

research questions. In the next chapter I explore these propositions and use them to explore the 

two questions that provide the framework for my enquiries about the advisory role of lawyers 

in the airspace controversy. I also elaborate upon the methods and approach that inform my 

investigation.  
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Chapter Four: Investigating lawyers’ advisory roles in 

government practice 

Scope of this chapter  

Over the course of the previous two chapters I have situated my research questions and 

approach within the literature on the advisory role of lawyers in government and, more 

generally, theoretical work on the influence of experts on officials’ policy choices. This chapter 

develops my analytical framework and explains how it relates to my overall research question 

and the case study. The framework is an interpretive tool to research how different 

discretionary behaviours of lawyers contribute to government decision-making. In section i I 

begin by explaining how my analytical approach integrates concepts from the bodies of 

literature I have discussed. I then outline the methods and data and I have used to explore my 

case study (section ii to iv) followed by a discussion of the importance of lawyers’ conversation 

in examining their role in government practice (section v). The chapter concludes with some 

observations about my position as an insider researcher (section vi).  

i) Analytic framework   

To recap, this thesis addresses two research questions: 

i) In what way can the expertise of lawyers contribute to the process of government 

decision-making in situations of political conflict?  

ii) Can the values based analytic lens used in this study enhance our understanding of 

lawyers’ advisory role in government practice? 

The problem-oriented approach I have adopted in this research mixes concepts derived from 

the two bodies of literature I have reviewed. Rather than trying to win an argument about the 

theory that best describes the ‘ideal’ advisory role of lawyers in government decision-making, 
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I want to show how the political context relates to practice and what this means in terms of the 

limits and potential of their role in shaping government decisions. Specifying the analytical 

framework of the study is critical for understanding how I have explored the research questions 

through the case study of the lawyers who advised Airservices in the airspace controversy. 

The central pillar of my conceptual framework is a typology of lawyers’ roles in government 

practice that is related to the degree of values conflict in the decision-making environment. 

This gives us an alternative vantage point from which to view the advisory role of lawyers in 

government practice. 

a) A typology of lawyers’ advisory role in government practice 

Role typologies are useful conceptual tools for navigating the complexity of a social 

phenomenon under study and analysing behaviour by reference to specific attributes that the 

researcher judges to be empirically significant.1 Based on the literature surveyed in Chapter 

Two about the role of lawyers in government practice, I have proposed three ideal-typical 

advisory roles for lawyers in government practice: the Arbiter (an independent expert who 

provides answers to specific technical questions); the Advocate (who argues in favour of a 

specific choice of action); and the Team Player (who actively constructs proposals to change 

policy settings).  

I have inevitably relied on my personal experience in government practice and my own 

intuition in the way I have selected the attributes of each ‘type’ from the literature. The 

typology is not offered as an exhaustive account of lawyers’ behaviour, nor an argument that 

any one role is more desirable than another. In constructing the typology, I wanted to highlight 

that there is a continuum of advisory roles performed by lawyers, ranging from the classic role 

 
1 Roman Tomasic, ‘Towards a Typology of Lawyers Roles’ in Roman Tomasic (ed), Understanding Lawyers: Perspectives 

on the Legal Profession in Australia (Law Foundation of New South Wales,1978) 78. 
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type to more political roles that enable officials to make hard decisions in the face of values 

disagreement. I have used the typology to map the behaviour of the different groups of in-house 

and external lawyers providing advice to Airservices in relation to the choices that were faced 

by individual decision-makers over the life of the case study. 

i) The Arbiter 

Many of the commentators in the literature about government lawyers discussed in Chapter 

Two promote the Arbiter as the idealised advisory role of lawyers in government practice. In 

principle, the Arbiter answers questions about what the law ‘is’ that can be resolved by legal 

methods and avoids questions about what the decision-maker ‘ought’ to do, in order to maintain 

the boundary between law and politics. Once given, the Arbiter’s advice can be accepted by 

the decision-maker as an authoritative interpretation of the law, unless and until a court decides 

otherwise.  

The impression conveyed in the literature is that knowledge about the law is unquestionably 

relevant to public officials and that lawyers will likely enjoy a greater degree of influence in 

government decision-making than other technical experts.2 Unlike science, the law is 

constructed to regulate the exercise of public power and sanctions decision-makers who fail to 

act within its constraints.3 We can assume that public officials will value the input of Arbiters 

for the guidance that they can provide about the boundaries of the decision-makers’ authority, 

so reducing uncertainty about their choices. The Arbiter is adept in the ‘practice of the rule of 

law’ which ‘requires lawyers to provide their clients with the necessary legal knowledge and 

information to make the sorts of decisions that the legal system expects them to make.’ 4 

 
2 Edward Page, ‘Their Word is Law: Parliamentary Counsel and Creative Policy Analysis’ (2009) 4 Public Law 790 

3 Giandomenico Majone, Evidence, Argument and Persuasion in the Policy Process (Yale University Press, 1980) 83. 

4 Alice Wooley ‘The Lawyer as Adviser and the Practice of the Rule of Law’ (2014) 47 University of British Columbia Law 

Review 743,767.  
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Following Roger Pielke, I begin with the idea that the ability of experts, to shape government 

choices of action is correlated with the degree of values conflict in the decision-making 

environment.5 While Pielke’s contention is that a variety of experts’ roles are valid in 

government decision-making, under conditions of values conflict and uncertainty in the 

political environment, the Arbiter type may be problematic, because experts will tend to 

disagree about the answers to technical questions, but their knowledge will be used by political 

actors as argumentative ammunition in political debates.6   

The account of values conflict in Pielke’s model of expertise is brief and links values conflict 

to interest group politics.7 This study adopts that premise, but also looks at the effects of values 

conflict within the institutional structures of government.8  Intuitively, it is these kinds of high 

conflict situations that appear most likely to limit the ability of  lawyers to provide advice that 

can be accepted by agency officials as an authoritative basis for a decision. 

ii) The Advocate 

The role of Advocate in government decision-making is most often associated with the 

adversarial process of litigation founded on the English common law system. In the US, there 

is a long tradition of analysing the role of the court in policymaking, suggesting that 

‘adversarial legalism’ is an important mechanism for groups to pursue their political interests 

backed by the threat of litigation.9 Debates about the political orientation of the courts, their 

methodologies of interpretation and the legitimacy of their policy choices, are commonplace 

 
5 Roger A Pielke, The Honest Broker: Making Sense of Science in Policy and Politics (Cambridge University Press, 2007) 6, 

19, 39-53. 

6 Ibid 4. 

7 Ibid 10-11. 

8 David Thacher and Martin Rein, ‘Managing Values Conflict’ (2004) 17(4) Governance: An International Journal of Policy 

and Institutions 457; Jenny Stewart, ‘Value Conflict and Policy Change’ (2006) 23(1) Review of Policy Research 184.  

9 See, eg, Robert A Kagan, ‘American Courts and the Policy Dialogue; The Role of Adversarial Legalism’ in Mark C Miller 

and Jed Barnes (eds), Making Policy, Making Law; An Interbranch Perspective (Georgetown University Press, 2004) 13. 
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in the United States. In the US, Stuart Shengold’s seminal work, The Politics of Rights, has 

also inspired research on how litigation about constitutional rights shapes the political process.10 

A small group of scholars of Australian politics has analysed the High Court as a political actor 

though how litigation is used strategically by other actors in the Australian environment is less 

studied.11 There remains a need to improve our understanding of how litigation shapes 

administrative decision-making within government agencies and how court judgments 

influence subsequent administrative actions. 

In the literature about government lawyers the Advocate performs an important social function 

on the stage of the court room. When the subject of litigation is the legality of a government 

decision, it is legitimate for the Advocates representing the opposing sides to advance relatively 

thin arguments about the meaning of the law because the court determines which argument 

prevails.12 In contrast, when lawyers give advice to clients there are no comparable institutional 

mechanisms to ensure that the lawyers do not distort or misinterpret the law. The accounts of 

government lawyers discussed in Chapter Two describe lawyers who give advice that is 

tailored towards the policy outcome desired by instructing officials as ‘bad lawyers’ who have 

 
10 Stuart A Shengold, The Politics of Rights: Lawyers Public Policy and Political Change (University of Michigan Press, 2nd 

ed, 2004).  

11 Brian Galligan, Politics of the High Court: a study of the judicial branch of government in Australia (University of 

Queensland Press, 1987); Haig Patapan, Judging Democracy: The New Politics of the High Court of Australia (Cambridge 

University Press, 2000); Haig Patapan, ‘High Court Review 2001: Politics, Legalism and the Gleeson Court’  (2002) 37(2) 

Australian Journal of Political Science 241; Katherine Gelber, ‘High Court Review 2004: Limits on the Judicial Protection 

of Rights’ (2005) 40(2) Australian Journal of Political Science  307; Katherine Gelber, ‘High Court Review 2005: The 

manifestation of separation of powers in Australia’ (2006) 41(3) Australian Journal of Political Science  437; Jason L 

Pierce, Inside the Mason Court Revolution; the High Court of Australia Transformed (Carolina Academic Press, 2006); 

 Anika Gauja and Katharine Gelber, ‘High Court Review 2010: The Resurgence of Rights?’ (2011) 46(4) Australian Journal 

of Political Science 683, Erik Bleich, ‘Historical Institutionalism and Judicial Decision-Making: Ideas, Institutions, and 

Actors in French High Court Hate Speech Rulings’ (2018) 70(1) World Politics 53. 

12 David Luban, Lawyers and Justice: An Ethical Study (Princeton University 1998) 69; Matthew Windsor, ‘Government 

Legal Advisers through the Ethics Looking Glass’ in David Feldman (ed), Law in Politics, Politics in Law (Hart Publishing, 

2013) 117, 124-125. 
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failed to interpret the law with due regard to the function of law as a constraint on democratic 

decision-making.13  

One issue with the perspective that ‘advocacy’ is always a poor model for lawyers as advisers 

is that it assumes there is clear distinction between the task of advising on a policy choice and 

the task of defending that choice in argument. Further, if we accept advocacy by legal advisers 

is always undesirable outside the courts, we overlook the potential value of lawyers’ rhetorical 

skills to government officials engaging in debates about contentious policy problems. Noting 

the difficulty of separating the ‘technical’ from the ‘political’ and values-based elements of 

policy problems, Majone suggests that technical experts will inevitably need rhetorical skills 

to shape policymakers’ perspectives14. The classic account of lawyers’ advisory role focuses 

on ensuring that lawyers behave ‘properly,’ but how lawyers’ advice is used by political actors 

is of less interest.  

Much of the theory about government lawyers assumes that lawyers’ ability to advance 

arguments about the desirability of a specific course of action is not useful to officials in 

political debate. There is a lack of attention to the needs of officials to argue and defend their 

decisions both within and outside the formal institutions of government. In contrast, Pielke 

argues that to understand experts’ role in the decision -making process we need to understand 

political actors’ needs and use of experts’ knowledge.15 If political actors use experts to promote 

contested values in a high conflict situation, those experts will be treated by opposing interests 

as Advocates. Applying this insight to the role of lawyers invites further consideration of the 

utility of the independent expert (or Arbiter) as the principal model for analysing lawyers’ 

advisory role in government practice. 

 
13 See discussion in Chapter Two, section iv. 

14 Majone, above n3, 37. 

15 Pielke, above n 5, 40-44. 
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iii) Team Players 

The Arbiter and Advocate roles in my model are the dominant role types in the literature about 

government lawyers discussed in Chapter Two. The Team Player is a type that is less well 

developed. The main difference between this role and the Arbiter and Advocate roles is the 

Team Player’s close involvement in the construction of proposals to change policy settings. 

Pielke’s Honest Broker role describes an idealised scientist who works on developing options 

for decision-makers within a team who meets the needs of decision-makers for greater choice 

when faced with values conflict.16 The literature about lawyers in government practice does not 

offer a great deal of conceptual clarity about the role of lawyers within a team developing 

policy, other than to suggest they have influence in shaping proposals because they integrate 

their advice to take into account stakeholder concerns.  

Only a handful of empirical studies have examined how the actions of lawyers in different 

decision-making contexts and settings shape alternative solutions and policy outcomes. The 

teamwork that is involved in the development of legislative bills has been explored by Edward 

Page, who was able to observe how legislative lawyers and their instructors in ‘bill teams’ 

collaborated to craft public policy into the form of law.17 Page’s study offered a rare glimpse 

into the way lawyers in government practice enable government decision-making in subtle 

interactions that are opaque to the public. It also provides a corrective to the emphasis on 

lawyers’ written advice that dominates the literature about the advisory role of lawyers in 

government decision-making.  

In the same vein, Michael Young’s autobiographical account of the lawyers who advise the US 

Department of State suggests that the analytical frameworks set up by government lawyers to 

 
16 Pielke, above n 5, 17. 

17 Page, above n 2. 
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evaluate the pros and cons of different options were the most important task they performed in 

policy formulation during his tenure. He points to the manner in which lawyers rhetorically 

structure problems: ‘Any contribution to policy-debate, even if it allegedly only involves no 

more than the creation of the analytical framework with which to consider the problem, 

necessarily plays some substantive role in the resolution of the debate.’18 In theory, the Team 

Player role may make a valuable contribution to the outcome of decision-making, but a 

question arises as to what they ‘do’ and whether it is distinguishable from policymaking. 

b) Exploring lawyers’ roles in values conflict through framing  

The classic account of lawyers’ role in government decision-making focuses on how lawyers 

go about technically interpreting legal texts. This approach acknowledges that the language of 

legal texts requires interpretation but treats the situation that gives rise to the advice as a fact. 

In contrast, this study suggests that to understand lawyers’ role in government decision-making 

we need to look beyond the ‘stand-alone’ technical meaning of their advice and consider how 

it constructs the meaning of problem situations. Using the concept of framing, I explore how 

the advice of the lawyers in the airspace controversy conveyed interpretations of the legal 

problem that were inscribed with value priorities.  

The concept of framing has been used across a large range of disciplines. including science, 

sociology, law, and political science and can serve a range of analytical purposes. Because 

framing is a crossover concept, it is variously defined within different theoretical traditions. 

Demonstrating how frames produce cognitive bias (‘framing effects’) in the analysis of data is 

an important area of research. For example, following in the tradition of Kahneman and 

Tversky, scholars have explored how decision-makers, including judges, make varying 

 
18 Michael K Young, ‘The Role of the Attorney-Adviser in the U.S. Department of State: Institutional Arrangements and 

Structural Imperatives’ (1998) 61 Law and Contemporary Problems 133, 139. 
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decisions depending on the selection and presentation of information within different decision 

frames.19 Another approach that focuses on framing as a linguistic device owes its origins to 

Erving Goffman’s exploration of the way in which people use language to make sense of a 

situation at a basic level in daily conversations.20   

The kind of framing with which this study is concerned is discursive in nature and is focuses 

upon how people use language to interpret and contest policy problems. One of the most well-

known definitions of framing in this tradition comes from Rein and Schön. They define frames 

as ‘strategic schemas’ or ‘ordering devices’ that are used by people engaged in a political 

debate to define the parameters of a policy problem. The process of framing is ‘a way of 

selecting, organizing, interpreting, and making sense of a complex reality to provide guideposts 

for knowing, analyzing, persuading and acting.’21 This description harks back to Herbert 

Simon’s idea that decision-makers are ‘boundedly rational’ and must compartmentalise the 

complex problems that face them.  

The significance of framing in politics is that it is not only a way of looking at the selection of 

evidence, but also at the way in which different individuals, interests, and institutions interpret 

their world and view social problems.22 As a conceptual tool, discursive framing has been used 

to explain the formation and role of social movements,23 how institutions persist and how they 

 
19 Amos Tversky and Daniel Kahneman, ‘Causal schemas in judgements under uncertainty’  in Daniel Kahneman, Paul 

Slovic, and Amos Tversky, Judgment under uncertainty: Heuristics and biases (Cambridge University Press 1982); Daniel 

M Isaacs, ‘Note, Baseline Framing in Sentencing’ (2011) 121, Yale Law Journal  426, 449 (finding that judges are affected 

by the framing of legal questions). 

20 Erving Goffman, Frame Analysis: An Essay on the Organization of Experience (Harvard University Press, 1974) 8 

21 Martin Rein and Donald Schön, ‘Reframing Policy Discourse’ in Frank Fischer and John Forester (eds), The 

Argumentative Turn in Policy Analysis and Planning (Duke University Press, 1993) 145, 146  

22 Ibid 147. 

23 See Robert D Bedford and David Snow, ‘Framing Processes and Social Movements: An Overview and Assessment’ 

(2000) 26 Annual Review of Sociology 611. 
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change,24 and how policy controversies are conducted between warring interests.25 Different 

frames have a strategic function in that they structure the terms of policy discourses, drawing 

attention to different interpretations of a situation, and hence lending support to opposing 

arguments amongst the discussants. Amongst the different species of frames are ‘issues frames’ 

that shape the public’s understanding of how a problem arose and policy solutions should be 

evaluated,26 narrative frames that contain causal stories that link policy problems to solutions,27 

and ‘action frames’ that specify what sources of information and expertise are relevant to the 

authoritative decision-makers faced with a problem.28   

The work that has been done on framing in policy debates has tended to focus on the discourse 

of elite political actors. rather than their expert advisers. My approach begins with the idea that 

framing is a strategic activity used by the participants in a debate to define policy problems in 

order to advance their goals and values priorities. This is consistent with Rein and Schön’s 

argument that people who participate in policy controversies construct their version of the 

problem through frames in which ‘facts, values, theories and interests are integrated.’29 While 

important framing action will take place in the public domain, for example, in parliamentary 

 
24 Vivien Lowndes and Mark Roberts, Why Institutions Matter: the New Institutionalism in Political Science (Palgrave 

Macmillan, 2013) 50 ; Vivian A Schmidt, ‘Discursive Institutionalism: the Explanatory Power of Ideas and Discourse,’ 

(2008) 11, Annual Review Political Science 30; Daniel Beland, ‘Ideas, Institutions and Policy Change  ( 2009) 16(5) Journal 

of European Public Policy 701, 705-707; Vivien A Schmidt, ‘Taking ideas and discourse seriously: explaining change 

through discursive institutionalism as the fourth ‘new institutionalism,’ (2010) 2 European Political Science Review 1; Colin 

Hay, ‘Constructivist Institutionalism’ in R A W Rhodes, Sarah A Binder, and Bert A Rockman (eds) , The Oxford Handbook 

of Political Institutions ( Oxford University Press, reprinted ed, 2006) 56, 65.   

25 Rein and Schön, ‘Reframing Policy Discourse’ above n 21, 145; Thomas E Nelson and Elaine A Wiley, ‘ Issue Frames 

that Strike a Value Balance; A Political Psychology Perspective ’ in Stephen D. Reese, Oscar H. Gandy, and August E. 

Grant,  Framing Public Life; Perspectives on Media and Our Understanding of the Social World (Routledge, reprinted ed, 

2010) 245, 247.  

26 Nelson and Wiley, ‘Issue Frames that Strike a Value Balance’ above n 24, 247-248. 

27 Deborah Stone, Policy Paradox: The Art of Political Decision-Making (W W Norton, revised edition, 2002) 188-209. 

28 Donald A Schön, and Martin Rein, Frame Reflection: Towards the Resolution of Intractable Policy Controversies (Basic 

Books, 1994) 33.  

29 Rein and Schön ‘Reframing Policy Discourse’ above n 21, 145.  
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debates and media coverage of an issue, equally significant are the frame contests that take 

place within the institutional structures of government. This kind of institutional value conflict 

has had limited attention in the literature.  

Since my concern is with the values conflicts that occur in bureaucratic structures, I examined 

how Airservices’ embedded decision-making practices and legislated norms created a frame 

that defined safety in a way that protected the goal and values priority of the institution of Air 

Traffic Control. This institutionalised frame was then compared with the framing action taking 

place amongst the warring sides in the political debate about the National Airspace System 

reform agenda and the subsequent controversy over NAS2b. My analysis exposed the nature 

and the intensity of the values conflict about the see and avoid practice from the viewpoint of 

people inside Airservices Australia. I then used the role typology to understand the interplay 

between the values conflict and the influence of the lawyers who advised the Agency in shaping 

the dynamics of the decision-making process.  

c) Lawyers’ role in the drama of government decision-making 

In Chapter Three I explained that inquiries into the role of experts in the policy process have 

tended to follow the established boundaries between law, the research-based disciplines and 

public policy analysis. Further, by focusing solely on lawyers’ technical skills, writers have 

neglected to engage closely with the relationship between different kinds of expert advisors in 

government decision-making. This is also a limitation in the literature about the role of 

technical experts in policymaking, which focuses on experts who are members of the research-

based disciplines. While the processes and language of the law are different from the methods 

of science and social science, it became clear as my analysis of the case study progressed that 

the relationship between the lawyers and the other experts who advised Airservices on the 

airspace problem was significant and needed to be highlighted and understood.   
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Writers who take a constructivist approach to the analysis of the policy process have suggested 

that contentious decisions can be analysed as ‘dramatic stories.’30 For example, the importance 

of the stylised staging of political controversies was a theme in Murray Edelman’s work. He 

argued: ‘In the drama, the opera, the ballet, in the display of paintings and in the performance 

of music, setting is plotted and manipulated, just as it often is in the staging of governmental 

acts.’31 Similarly, Rein and Schön suggest we can analyse decision-making in intractable policy 

arenas as ‘design’ drama in which the principal actors embark on a heuristic quest to find a 

good enough solution to the problem.32 The idea of performance conveys the idea that policy 

controversies are not only a war of words, but are also about the interactions of an ensemble of 

actors who script, stage and enact their roles in the decision-making process.   

There is helpful scholarship which guided my thinking that teams of experts may make an 

important contribution to the re-framing of government decisions that is not captured in words 

but requires attention to the performative aspects of their role. Erving Goffman’s dramaturgical 

framework provides insight into the importance of teamwork in staging social interactions. He 

suggested that teams are social groups whose members are defined, not via their formal 

organisational structures, but by their cooperation in the management of ‘impressions’ and ‘the 

definition of situations’ that can be analysed as a drama that is staged before an audience.33  

Goffman argued that the interactions of teams can be explored by examining the techniques 

they use to win the confidence of their audience through controlling what facts are seen publicly 

 
30 See, eg, Murray Edelman, The Symbolic Uses of Politics (University of Illinois Press, 1964) 95; Schön and Rein, Frame 

Reflection, above n 27, Maarten Hajer, ‘Setting the Stage: A Dramaturgy of Policy Deliberation’ (2005) 36(6) 

Administration and Society 624; Stephen Hilgartner, Science on the Stage: Expert Advice as Public Drama (Stanford 

University Press, 2000). 

31 Ibid 95. 

32 Schön and Rein, Frame Reflection, above n 28, 87. 

33 Erving Goffman, The Presentation of Self in Everyday Life (Penguin Books, 1959) 231-247. 
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on the front stage and what is concealed away from the audience’s view.34 To influence an 

audience, a team will aim to present an idealised (and biased) view of a situation that will tend 

to incorporate and exemplify the ‘officially accredited values of society.’35 Through this lens, 

we can also study how the team’s performance is disrupted by individuals in the audience, or 

outsiders who acquire information that discredits or contradicts the definition of a contentious 

situation.36   

The performative aspects of the role of scientists in political controversy has been studied by 

Stephen Hilgartner. In Science on Stage: Expert Advice as Public Drama, Hilgartner adapted 

Goffman’s approach to examine how the National Academy of Science in the US, staged the 

presentation of two controversial reports to the public.37 Hilgartner focused on the techniques 

used by a team of individuals to promote an impression that the Academy’s reports were the 

result of a rational decision-making process that aimed to pre-empt attacks by their critics. He 

explored how the narrative of the reports excluded the intractable conflict behind the scenes 

amongst the actors who had an interest in controlling the findings of the reports.38 Importantly 

he suggests that the content of the reports was profoundly shaped by informal negotiations that 

were concealed from public view. 

Building on these approaches, I analysed how in-house lawyers advising Airservices 

cooperated with a team of technical experts at meetings that were hidden from public view, as 

they sought to find a way to resolve an unpredictable and highly contested decision-process, 

underscored by intense values conflict. The escalation of the drama of the airspace controversy 

is viewed from the perspective of this informal team as they banded together to protect the 

 
34 Ibid 231. 

35 Ibid 45. 

36 Ibid 231. 

37 Hilgartner, above n 30. 

38 Ibid 7, 53, 80. 
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decision-making process from being discredited by the actions of its critics, some of whom 

threatened litigation against the Agency.  

ii) Methods and data 

I have used a single qualitative case study of the airspace controversy as the principal method 

for exploring how the role of lawyers in government practice relates to values conflict in 

government decision-making. Case study analysis is the most common method used in policy 

studies which focus on the role of scientists in values conflict.39  

In the introduction I explained that my analytic approach to the case is not designed to generate 

hypotheses about the role of lawyers in government practice, but, rather, aims to provide 

insights that improve our understanding of the phenomenon that is the subject of my inquiries. 

Within the field of politics and policy studies, there are intense arguments about the value of 

empirical descriptive studies over those that seek to advance theories of how the world works. 

Besbris and Khan for example, argue that demands for theoretical development lead to a 

cluttered conceptual landscape that substantively impoverishes the discipline.40 They contend: 

What we need are findings. We need editors who are willing to publish descriptively 

rich, findings-driven papers; reviewers who are happy to support findings that are 

rigorously generated; and a discipline that realizes the development of theory happens 

not when concepts are highly cited but instead when they are clearly specified. Less 

theory. More description.41 

 
39 Michael Heazle, Uncertainty in Policy Making: Values and Evidence in Complex Decisions (Earthscan, 2010); Pielke, 

above n 5. 

40 Max Besbris and Shamus Khan, ‘Less Theory. More Description’ (2017) 35(2) Sociological Theory 147.  

41 Ibid, 152. 
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In addition, the distinction between a descriptive case study and theory is arguably somewhat 

arbitrary ‘since to call something a case is itself a theoretical claim that it is a “case of 

something” or to argue that it is an instance of a larger class.’42  

The case study of the airspace controversy exemplifies the phenomenon of interest, providing 

a sharp example of how values conflict in the political context impacts upon the performance 

of lawyers’ advisory role in government practice. Studies of singular, critical cases can produce 

stand-alone insights that make a significant contribution to knowledge in the field, as this 

research will show.43 A single case study of a policy controversy has the advantage of making 

the protagonists’ choice of value priorities crystal clear to the researcher. While underlying 

values choices are likely to be important in all political contexts, they are, as Pielke notes, 

harder to see when they are widely shared.44 In order to triangulate the findings of the case 

study, I have integrated the story of NAS2b with a broader interview-based inquiry concerning 

the experiences of lawyers advising federal government officials across a broad range of policy 

arenas.  

a) Case study data  

The primary source of data for the case study was the legal files of NAS2b held in the archives 

of my former employer Airservices Australia. The records of the legal file contain only a small 

fraction of Airservices’ voluminous records of the controversy. Yet, they are a window into the 

interactions between the lawyers and the principal actors in the airspace controversy. A striking 

feature of the files is the extent to which they illustrate the concern of myself and my colleagues 

in the Office of Legal Counsel to stay informed about the actions of the opponents of 

 
42 Lee Shulman, Stanford Univesrity, Stanford University Presidential Address, American Educational Research 

Association, 1986, quoted in Michael Quinn Patton, Qualitative Research and Evaluative Methods (Sage, 4th ed, 2015), 273. 

43 Quinn Patton, above n 42, 274. 

44 Pielke, above n 5, 138.  
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Airservices’ review of the see and avoid airspace. As well as containing a comprehensive 

record of the communications between the in-house and external lawyers and the people they 

advised, the 930 bundles of documents on the files include records of media releases, radio and 

television transcripts, newspaper clippings, verbatim transcripts of interviews between external 

lawyers and potential expert witnesses, excerpts from online forums, and documents charting 

the evolution of airspace reform in Australia from the 1990s.  

The data from the legal files were supplemented with a small number of interviews (n=5) with 

participants who were eyewitnesses to the events of the airspace controversy. Excerpts from 

this data are incorporated in my analysis of the events of the case study in Chapters Six to 

Eight. While I have not named these participants, with their agreement I have given an 

indication of their role in the story. 

b) Data for interview-based inquiry 

The broader interview-based inquiry was based on semi-structured interviews with lawyers and 

senior government officials with experience of federal government legal practice that I 

conducted between 2016 and 2017 (n=50). I was able to obtain access to a pool of participants 

who reflected differences in institutional background, time in the public sector, status, and 

gender. The interviews, although not intended to be a representative sample, were important in 

enabling me to situate the themes of the case study within a wider context.  

The negotiation of access to the participants in the interview-based inquiry was relatively 

straightforward. I secured most of my introductions through my own network, making clear 

that participants should seek further clearance from more senior bureaucrats if required. My 

aim was to interview individuals whom my contacts recognised as being ‘experienced’ lawyers, 

rather than to sample a group with varying levels of status and experience. The participants 

included senior judges, Attorneys-General, General Counsel, senior government lawyers in 
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various agencies including the Australian Government Solicitor, the Office of Parliamentary 

Counsel and the Attorney General’s Department, policy advisers, departmental Secretaries and 

agency heads, as well as barristers and partners in private legal practice. The participants were 

all guaranteed anonymity. It was unlikely the participants would have felt comfortable being 

interviewed if I attributed their responses.  

All the interviews for this study took place at locations of the participants’ choosing. These 

varied from various private offices in the workplace, local coffee shops, the courtyard of 

Parliament House, participants’ homes, and my own home. I wanted to ensure the social 

context was one that was conducive to my participants, being conscious that I had been afforded 

a rare chance to delve into the personal and inter-personal aspects of government legal practice. 

Each interview lasted from one hour to one and a half hours and was recorded and transcribed. 

An interview package was provided to each participant in advance of the interview, outlining 

the aims of the study and addressing the issues of interviewee anonymity and subsequent use 

of their data. I used a templated interview format. After discussing the interview protocol with 

the participant and gaining some general background about their experience in government, I 

opened the conversation with a question about the contribution of lawyers’ advice to 

government decision-making. Depending on the response to this question, I would raise other 

questions on the template or pursue topics raised by the participant. Several of the new topics 

raised interesting issues that were added to the template and discussed in subsequent 

interviews.  

c) Value of interview-based inquiry  

Lawyers and their interactions with the people they advise are rarely the subject of empirical 

study. Few researchers have used interview data to study lawyers’ experiences of government 
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practice across a cross section of private law firms, agencies and departments.45  Initially, I 

feared that it would be difficult to conduct an interview-based inquiry into the experiences of 

lawyers and officials in federal government practice because of the sensitive and confidential 

nature of legal advice, but this proved not to be the case. One of my participants cautioned that 

government lawyers would be likely to give ‘formal answers’ to questions about their role: 

Interviewer: I’m wondering how this idea applies to the work of government lawyers, 

those that directly advise government on the sorts of questions that might end up before 

the High Court, questions that relate to the legality of government policy? 

Participant: Well, you’d have to ask them about that. I wish you well and I hope you 

get some that will be candid about it. The formal answer that will be given is that they 

simply advise the government on the basis of the previous authorities, the meaning of 

the constitution, the words, the text, and past doctrine and that is what they should do. 

They should draw attention to all of the views that have been expressed and, if there 

are binding principles, they should make them clear, however, realism will require them 

to draw to notice, which I am sure they do, the tendency of a particular Judge, to give 

significance to particular values and then do their sums and work out whether the magic 

number four is reached.46 

In interviewing participants for the interview-based inquiry, I was circumspect in asking about 

specific legal advice they had given that was subject to legal privilege. This placed some constraints 

on the extent to which I could ask participants to illustrate their answers to my questions. I was able 

 
45 An exception is a recent article by Gabrielle J Appleby and Anna Olijnyk,’ Executive Policy Development and 

Constitutional Norms: Practice and Perceptions’ (19 May 2019) International Journal of Constitutional Law (2020, 

Forthcoming). 

46 Interview (21 June 2017). Note that the reference to the ‘magic number four’ is a reference to the number of judges who 

must concur to reach an outcome in a legal question before the full bench of the High Court. 
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to overcome this limitation in several of my interviews by searching for public records of their 

involvement in high profile cases, but on the understanding that these would not be referenced in 

this study. The data about these situations helped me refine my analytical framework and gave me 

confidence that my study of the lawyers in the airspace controversy, although not typical of much 

routine legal work, is not an ‘outlier’ case. 

I am confident that the interviews for the interview-based inquiry provided valuable insights about 

the ‘messiness’ and ‘complexity’ of legal practice that I would not have otherwise been able to 

identify. This is demonstrated by the findings detailed at the end of Chapters Six to Eight, but, by 

way of illustration, in this extract the participant acknowledges the difficulty of separating law and 

policy:  

Interviewer: So; your role was as a lawyer rather than a policy adviser or was that -  

Participant: It was. 

Interviewer: Or was that ambivalent -  

Participant: But can we come back to this? 

Interviewer: We will, yes. We certainly will. 

Participant: Certainly my role there was a lawyer, but, as you'll know, it sometimes 

becomes – there's law and there's legal policy then there's policy and I think as a matter of 

theory it's fairly easy to divide them up as a matter of practice it becomes quite difficult.47  

d) Presence of interviewer  

My interviews for both inquiries were ‘conversational,’ since my participants and I shared either 

the experience of the airspace controversy or the social milieu of federal government legal practice. 

Discussing my interviews as conversations raises the question of my presence in the interviews. 

 
47 Interview (4 August 2017). 
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Discursive psychologists have stressed the importance of studying qualitative interviews as 

‘interactional objects.’ Here, Potter and Hepburn caution researchers to be wary of giving too much 

weight to interview data as ‘evidence’ of the participants’ perceptions. They identify two sets of 

pitfalls that researchers should consider in reporting and analysing their data. First, they emphasise 

that the results of the interview are contingent on the interviewers’ interventions in the conversation 

with the participant.48 I sought to address this problem by using a naturalistic method of data 

transcription and showing my interventions in the extracts I quote.  

The second set of pitfalls Potter and Hepburn identify relate to the ‘artificial’ nature of interviews. 

Specifically, they point to problems such as: flooding the interview with social science agendas; 

the complex nature of the relationship, which they term ‘footing,’ between the interviewer and 

interviewee;49 and the effect of the interviewer and interviewee’s stake and interest in the subject 

under discussion.50 These are intrinsic challenges of working with interview data. Potter and 

Hepburn caution researchers to be wary of giving too much weight to interview data as ‘evidence’ 

of the participants’ views.  

The issues of footing and stake are noticeable in my interviews. The lawyers and officials 

I interviewed are stakeholders in the outcome of my research and many stated that their 

participation in the interviews was as a result of their interest in the subject matter. This makes it 

difficult to judge the salience of their responses. These participants also had advanced rhetorical 

skills. The lawyer participants include high ranking practitioners who are accomplished in the skill 

of interviewing people for evidence for advising and litigation. In addition, the non-lawyer 

participants I interviewed included senior officials who were also familiar with being interviewed 

by the press or parliamentary committees. Many participants were adept at keeping control over 

 
48 Jonathan Potter and Alexa Hepburn, ‘Qualitative Interviews in Psychology: Problems and Possibilities’, (2005) 2 

Qualitative Research in Psychology 281, 285-286. 

49 Ibid 291-293. 

50 Ibid 295-298. 
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the topics of conversation, and some specified areas of inquiry that they would not discuss. Some 

participants also questioned my knowledge of recent literature about government lawyers and the 

findings of government inquiries into Commonwealth legal services. For this reason, I decided to 

treat the interviews with my participants as ‘interpretations’ presented to the interviewer, This 

approach does not eliminate the issues that Potter and Hepburn raise because the researcher is still 

confronted with the problem of evaluating ‘interpretations’ they had a hand in constructing. 

However, this approach was consistent with the analytic framework. In the context of this study, 

I could do no more than keep these issues in mind when preparing for each interview and be diligent 

about keeping detailed field and analytic memos to inform my selection and presentation of 

material.  

iii) Analysis of case study data 

I obtained the permission of Airservices to access the legal files of NAS2b on-site, subject to 

the terms of my ethics clearance. I spent eight weeks at the Agency’s premises making notes 

of these records by hand in indexed notebooks. These notes provided the basis for my narrative 

of the airspace controversy and my exploration of how the lawyers advising Airservices 

constructed the Agency’s legal problem, using different sources of information on the file. As 

part of my ethics clearance I was permitted to disclose the legal issues that were under 

consideration by Airservices but agreed not to quote from the written legal opinions given to 

Agency without permission. I was, however, able to compare the different advices from both 

the perspective of the technical analysis of the black letter law, and their underlying factual 

premises, in order to evaluate how the framing of the legal issues related to the values conflict 

underlying the political debate about the future of the see and avoid airspace.  

The notes of the legal files assisted me to target my questions to the five participants who 

witnessed the events in the case study. For example, the files contained records of several 

meetings that took place between the in-house lawyers and air traffic controllers about the 
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decision-making process that the Board should follow in order to resolve the problem with the 

airspace. This material provided the basis for my conversations with two of the participants 

about the significance of these meetings in shaping the way the problem was discussed at Board 

meetings and with the Agency’s external stakeholders.51  

Another important find in the legal files was a set of documents that were the result of research 

that the in-house lawyers conducted about the history of the see and avoid practice in policy 

debates. This material raised questions about the role of Air Traffic Control as an institutional 

actor in the airspace controversy. As such, in order to gain a better understanding of this 

institutional context of the controversy, I conducted an analysis of the history of airspace 

reform in Australia from its beginnings in the 1920s until 26 September 2003 when the decision 

was made by the Airservices Board to introduce NAS2b. This analysis was based on publicly 

available records, including parliamentary inquiries and legislative debates and newspaper and 

aviation magazine articles. With assistance from the Airways Museum in Melbourne, I was 

able to access and use documentary material from their archives about the origins of Air Traffic 

Control.  

a) Structure of the case study  

The bulk of my case study of the airspace controversy is organised around a series of ‘critical 

interactions’ between the lawyers and officials who participated in Airservices decision-

making process between September 2003 and September 2004, as documented in the legal 

records of the Agency’s in-house legal team. Each of these interactions took place at a critical 

juncture in the decision-making process where senior officials within the Agency were faced 

with decisions that entailed a difficult choice of action.  

 
51 See Chapter Eight section v). 
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My approach aims to provide two different views of lawyers’ advisory role over the course of 

the controversy by: first,  presenting a causal sequence of events that ends in a choice of action; 

and, second identifying the contest between the principal actors in the controversy about the 

meaning of the airspace problem — a contest that is underscored by a conflict about the 

underlying values priorities. The principal actors in this case were the directors of the 

Airservices Board, the Minister of Transport and Regional Services (who was also the Deputy 

Prime Minister), senior bureaucrats within the stakeholder departments and agencies, 

representatives of aviation interest groups, including the pilots and air traffic controllers’ 

unions and recreational pilots’ associations, and the technical experts who advised each of these 

players. The assumption that underlies this approach is that phenomena can have both 

‘constitutive and causal effects.’52 When an administrative agency announces it has a ‘legal 

issue’ with a decision, the action will trigger a reaction from political actors and groups and 

individuals within a political community that influences individual decision-makers’ actions. 

At the same time, the way a legal issue is described by lawyers advising officials can create a 

frame for defining the problem and allocating values.  

b) Finding values priorities and values conflict in the case study data. 

As I explained in the previous chapter, this study borrows from the theories of Shalom 

Schwartz and his colleagues about universal social values.53 The original theory underlying 

Schwartz and Bilsky’s research on values has been extensively tested and refined and enhanced 

by Schwartz and his colleagues over the past three decades and used by researchers across a 

range of disciplines interested in exploring the relationship between individuals’ values and 

decision-making. In the legal field, Rachel Cahill-O’Callaghan has used the model to explore 

 
52 Lynn Mather, ‘Theorizing about Trial Courts: Lawyers, Policymaking, and Tobacco Litigation’ (1998) 23(4) Law and 

Social Inquiry 897, 901-902 

53 See Chapter Three, section ix). 
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the influence of values in judicial decision-making.54 The theory underpinning the Schwartz–

Bilsky model can be readily extended to interpretive research because it is a model that explains 

the function of values in motivating human’s choices in relation to our needs as individuals and 

members of society. 

The Schwartz–Bilsky values wheel is most often used to conduct survey-based research about 

the values of different populations. It has, for example, been used to survey the values of legal 

academics and practising lawyers.55 However, there are other precedents for locating universal 

values in political discourses. Before Schwartz, psychologist Milton Rokeach used content 

analysis to determine the validity of his two-value model of politics as an ideological 

preference for either the value of freedom or the value of equality.56  

To find the values in the sources used in my case study I asked a series of simple question:  

1) What is the individual or collective social harm that is being addressed here?  

2)  Who, or what, caused the harm to arise? (i.e. identifying the culprits, the 

innocent victims, the winners, and the losers who are ‘in’ and ‘out’ of the frame)  

3) Why ‘should’ the harm be prevented and ‘how’ should it be remedied?  

4) What individual or collective social good will be attained when the harm has 

been overcome?  

I also paid close attention to how different linguistic devices such as metaphors, similes, and 

analogies, were used to link the problem of the see and avoid airspace with the speakers’ 

preferred solution to the airspace problem. The results of this analysis were then mapped using 

the Schwartz model.  

 
54 Rachel Cahill-O’Callaghan, ‘The Influence of Personal Values on Legal Judgments,’ (2013) 40 Journal of Law and 

Society 596.  

55 Ibid. 

56 Milton Rokeach, The Nature of Human Values (New York Free Press,1973) 184.  
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iv) Analysis of data for the interview-based inquiry 

My initial set of structured interview questions for the interview-based inquiry was devised to 

determine whether my participants recognised the kinds of behavioural attributes that I had 

identified from the literature. This is a standard approach that is used by qualitative researchers 

to determine whether typologies are meaningful to the people who are the subject of analysis.57   

I began examining the data in accordance with an earlier and simpler version of my theory 

derived analytic framework. At the same time, I sought to look at the data for ‘undiscovered 

patterns and emergent understandings,’58 that might assist me to triangulate my research 

findings. This was an iterative process that involved listening to the recordings of my 

interviews, re-reading the transcripts and other documentary materials, and marking the 

emerging topics and themes in the margins. I experimented with NVivo software as a means 

of organising the data, but eventually settled on a quite simple system in the form of a lawyer’s 

‘brief’ of the evidence. The brief organised the interview data in relation to a set of ‘topics’ 

raised by the case study.59 This approach enabled me make the combined data from the case 

study and the interview-based inquiry meaningful as a set of comparable arguments about those 

topics. The commentary on the themes of the case study that resulted from the interview-based 

inquiry appears at the end of Chapters Six to Eight. 

v) The importance of lawyers’ conversation in examining their role in 

government practice. 

Much of the work on the framing in political debate is focused on how elite political actors use 

language to contest different world views of the same situation. The rhetorical strategies of the 

opposing sides of political debates are often directed at contesting their differing versions of 

 
57 Michael Quinn Patton, above n 42, 543. 

58 Ibid, 548  

59 See Appendix 6: Examples of Theming of Interview Data (for the interview-based inquiry). 
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the facts of the situation. A topic of conversation that emerged early on in the interview-based 

inquiry was the different languages of lawyers and policymakers. Given that this study is based 

on the idea that the mechanisms of persuasion and argument are central to the process of 

government decision-making I decided to explore this topic with my participants. 

Fruitful work has been done by Nigel Gilbert and Michael Mulkay that recognises how 

scientists use language in conversation. Their classic study of a controversy in the area of 

biochemical research found that the scientists who participated in the debate had different 

written and oral ‘interpretive repertoires.’60 The written repertoire provided a formal and 

objective account of the research process, framed within a positivist world view of what 

scientists ‘do.’ In contrast, the same scientists provided the researchers with an oral account of 

the same events that undermined the positivist world view. For example, the published accounts 

of the controversy contained descriptions of scientific methods that were accepted as truthful, 

but, in oral discourses, these were acknowledged to be highly contingent on factors such as an 

individual’s craft, intuition, customary knowledge and technical equipment.61  

The aim of Gilbert and Mulkay’s study was not to show that there was a gap between the 

orthodox view of science and the social reality, but to show some methodological and analytical 

weaknesses in previous sociological research on the discipline  Likewise, in conducting the 

interview-based inquiry, I drew on Gilbert and Mulkey’s analytic approach to highlight the 

need to question a range of common assumptions in the literature about government lawyers, 

including the foundational idea that law and politics should, and can, be kept separate in day 

to day government practice.  

 
60 G Nigel Gilbert and Michael Mulkay, Opening Pandora’s Box: A Sociological Analysis of Scientists’ Discourse 

(Cambridge University Press,1984). 

61 Ibid 54-55.  
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vi) Insider research 

As outlined in the Preface, as the General Counsel of Airservices I was intimately involved 

with the subject-matter of this study. My approach involves the interpretation of many sources 

of information that I authored and raises the issue of ‘reflexivity’, always a crucial feature of 

interpretive research.62 Exactly what is meant by reflexivity is the subject of debate. For 

example, here are three alternative definitions:  

1) involves interpreting the interpretation and the launching of a critical self-exploration 

of one’s own interpretations …as far as possible, a consideration of the perceptual, 

cognitive, theoretical, linguistic (inter)textual, political and cultural circumstances that 

form the backdrop to – as well as impregnate- the interpretations;63 

2) a process of critically reflecting on the whole research process including ways in which 

the fieldworker establishes a network of informants and participants in a study, it can 

also entail examining one’s personal and theoretical commitments to see how they serve 

as resources for generating particular data, for behaving in particular ways vis à vis 

participants and for developing particular interpretations; 64 and 

3) inward mindfulness and owning your perspective.65   

The analytical approach of this study suggests that all research requires multiple evaluative 

choices, whether the research utilises qualitative or quantitative methods or adopts a positivist 

or interpretivist approach. All researchers must sift through literature and data, simplify their 

findings, and communicate ‘new’ knowledge. Further, reflexivity requires an evaluative 

 
62 Peregrine Schwartz-Shea, and Dvora Yanow, Interpretive Research Design; Concepts and Processes (Routledge, 2012) 

112. 

63 Mats Alvesson and Kaj Skoldberg, Reflexive Methodology: New Vistas for Qualitative Research (Sage, 2nd ed, 2009) 9  

64 Thomas A. Schwandt, The Sage Dictionary of Qualitative Inquiry (Sage online, 3rd ed, 2007).   

65 Quinn Patton, above n 42, 7. 
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judgment about what the researcher will be reflexive about. Our capacity to question our 

epistemology is limited by the multiple boundaries on our cognitive capacity. If we keep 

looking for those boundaries, we will find there are ‘turtles all the way down.’ 66  Even the 

literature on which a study such as this is founded is a bottomless pit of previous authors’ 

evaluative choices, and arguably, time is better spent on getting very clear about the research 

questions, the methods and the limitations of the findings in terms of analysis and theory. 

My approach to the question of my involvement in the research has been a pragmatic one. 

Being authentic and trustworthy matters more when the researcher has an insider status and 

requires that I be clear about my personal connection to the subject. I acknowledge that I come 

to this research influenced by my experience of the policy controversy. My values were 

engaged in the events I analysed and influenced both the topic of study and how my inquiries 

were framed. The emotional impact of the subject-matter was reinforced during interviews I 

conducted with participants who had been involved in NAS2b. One participant observed:  

Participant: You know, just reading you, if I may, you obviously were invested in this 

quite a bit? 

Interviewer: Yes, yes, I was, and I admit that. And I was less conscious of the biases 

that I had, obviously at the time. When I now look back, I see that biases that I exhibited 

were organisational biases. 

Participant: And that doesn’t surprise me at all, because we almost all carry those, and 

you can observe it, when a colleague shifts from organisation A. to organisation B. and 

sits on the other side of the table. And you know, within months their frame of reference 

 
66 Linda Courtenay Botterill and Andrew Hindmoor, ‘Turtles All the Way Down: Bounded Rationality in an Evidence-Based 

Age’ (2012) 33(5) Policy Studies 367, 372. 
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is quite different, can be quite different. So, can you have independent experts? No, 

people are human and have their own set of values and emotions and so on. 67 

This exchange connected the ideas of ‘bias’, ‘framing’ and ‘values’ and supported my approach 

to the study, but it also directed me to think carefully about my goal in seeking to make sense 

of the role of the lawyers who were the subject of the case study.   

While this study has been shaped by theories from public policy and political science, it could 

just as easily be presented as a work of legal scholarship. I made my choice because, at times 

my analysis revealed aspects of my behaviour that do not fit with the ideal of the independent 

expert adviser promoted by my profession. For example, in this exchange with another 

participant who was inside the Agency during the controversy, I was reminded that I was 

‘close’ to the issues.  

Interviewer: Do you think the lawyers were too close to it, internally? 

Participant: Well I don’t know how else you could be. How you could not be. We all 

know, on this floor, we are lucky this organisation that Air Traffic Control just gets on 

with separating aeroplanes, and kind of ignores all of these public stoushes, which is 

one of the reasons you need this building, or this, almost to protect the front line. I don’t 

think there was any way that you and [name] and others that were involved at that time, 

could not be drawn into it. I don’t know now, it’s almost like the regulators’ plot. 

You’ve got to get close to the issue to understand the detail. And immerse yourself, and 

get your own views on it, and understand from a legal perspective what it is, and how 

you could remain independent under the pressure that we’re all under. I don’t see how 

you couldn’t not be close to it. I never ever felt that the internal lawyers were trying to 

 
67 Interview (4 March 2017). 
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do anything but give the best possible advice, given that there was a fair bit of what I 

could sense as decision shopping by having external lawyers.68 

Throughout the study, I have been transparent about my presence in the events and in the 

documents on the legal file that were used in my analysis so that the reader can form their own 

view of my interpretation of my role. I have signalled my role by references in the text to ‘the 

General Counsel,’69 When I refer to ‘the in-house lawyers,’ thus referring to myself and one or 

more colleagues on the legal team, I do not identify my colleagues — as required by my ethics 

clearance. 

Conclusion 

This chapter has sought to explain the analytical approach of the study, identifying how it 

builds on existing frameworks for questioning the place of expertise in the policy process and 

the framing of policy problems. I have explained how the approach I have adopted will enable 

me to situate the lawyers who are the subject of my analysis within a complex landscape that 

is inhabited by a variety of actors who have a stake in the choices of the players who  are legally 

authorised to make government decisions. Almost all studies on what good lawyers should do 

focus on how they work together with the officials they advise to constrain the harmful misuse 

of public power, rather than on their role in enabling officials to make difficult choices of 

competing social values that underlie government decisions. The argument I make over the 

course of this study is that the analytical framework I have outlined can help illuminate the 

complexity of their role as they respond to the needs of officials grappling with decisions, 

underscored by values disagreements. 

 
68 Interview (15 December 2017). 

69 i.e. the author. 
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I have sought to clarify the methodology of my approach which presents the case study both 

as a causal series of events and as a values-laden contest about the meaning of a controversial 

policy problems. This led to a discussion on how I have sought to identify value and values 

conflict by adapting the methodology of Shalom Schwartz to my analysis of the documentary 

records of the case study. Additionally, I have explained how I integrated my analysis of the 

case study with an interview-based inquiry that examines the experiences of lawyers and the 

people they advise in government legal practice. I have also discussed the implications of my 

position in the research as an interpretive researcher who understands research as socially 

constructed process, explaining how I have dealt with the question of ‘reflexivity’ which arises 

due to my personal stake in the case study. 

The remainder of the study (Chapters Five to Eight) chronicles the story of the lawyers who 

gave advice to Airservices on the decisions it made about the future of the NAS2b see and 

avoid airspace change between 2003-2004. In the next chapter I introduce the history of values 

conflict in the airspace regulation which is central to my analysis of the case study.  
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Chapter Five: Values conflict in the regulation of air 

navigation 

Scope of this chapter   

The introduction to this study began with a story based on a legal ‘theory’ about why the 

decision of the Board of Airservices to introduce the see and avoid airspace practice raised 

legal issues under the applicable legislation and common law principles and ‘caused’ a legal 

problem to arise. The theory implies that had the ‘decision-makers’ sought out legal advice and 

understood their legal obligations, they could have made a rational decision within the law. 

This approach is consistent with conventional accounts of the role of lawyers advising officials 

in government practice. While this explanation tells us how the Board’s process for making the 

airspace decision went wrong, it does not explain why the subsequent efforts of people within 

the Agency to review the ‘correctness’ of the decision were politically contentious. The 

previous chapter outlined how the advisory role of lawyers in government practice relates to 

values conflict within the institutional structures of government. In keeping with the analytical 

model outlined in that chapter, I now want to provide some additional context for my 

subsequent analysis of the role of the lawyers who advised Airservices over the life of the 

airspace controversy.  

This chapter provides a history of Australian airspace policy that will explain why the decision 

to introduce the see and avoid practice caused a values conflict that was later intensely felt by 

the people within Airservices who were grappling with hard questions about whether the 

decision was legally and operationally ‘safe.’ The story begins with the origins of air navigation 

regulation in Australia (section i) and then turns to the development of Air Traffic Control. 

I have treated Air Traffic Control as an institution that is characterised by a specific value 

priority and a narrative that frame its world view of the meaning of safety (section ii). During 
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the period analysed, the institution was re-housed in different organisational structures: the 

Department of Civil Aviation (1938); the Department of Aviation (1982); the Civil Aviation 

Authority (1988); and Airservices Australia (1995). The scene then shifts in sections iii to viii 

to a series of alternative narrative frames that accompanied changes in civil aviation policy 

from 1945 to 2002, culminating in the Howard Government’s announcement of the National 

Airspace System reform in 2002. 

Although the chapter is a prelude to the remainder of the study, the research also contributes to 

our understanding of the political history of airspace reform in Australia by drawing attention 

to the way air navigation regulation has been shaped by the pursuit of the goal of protecting 

the lives of fare-paying passengers through high levels of Air Traffic Control. I have made use 

of original sources to explore areas of change and stability in Australian air navigation policy.  

This chapter does not provide a complete account of the history of air navigation regulation in 

Australia. Rather, it concentrates on tracking the shifts in the narratives that were later at stake 

in the political struggle about the future of the see and avoid airspace introduced in 2003. 

Understanding the goals and values priorities that underpinned these contrasting narratives 

helps establish why the National Airspace Reform caused intense controversy amongst 

competing interests in the aviation community and why the advice of the lawyers and other 

experts who advised Airservices on the risk associated with its Board’s decision to introduce 

the see and avoid became entangled in the political argument over the fate of the reform.  

At the point in time at which the chapter ends, in 2002, it is the eve of the decision of the Board 

of Airservices to introduce the set of see and avoid practices that were entailed by the second 

stage of the National Airspace System reform agenda NAS2b. The strategies of the proponents 

of the National Airspace System reform had apparently succeeded in corralling their opponents, 

manoeuvring Airservices Australia into a position where its people were poised to implement 
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the politically endorsed reform agenda. In values terms, the Agency’s value priorities were 

about to be shifted away from the value of security (protection of individuals and the 

community from harm) towards the value of self-direction (individual freedom, personal 

autonomy). 

i) The origins of Australian air navigation policy (1920-1938) 

The safety of the travelling public has so dominated public discourse about the regulation of 

air navigation in Australia, it is hard to conceive that ‘safety’ could be contentious as a criterion 

for regulatory change. Intuitively, the goal of protecting the travelling public has great appeal 

for most of us who rely on commercial airlines for regular public transport. Yet the meaning 

of the government’s safety goal in this policy arena is the starting point for policy debates and 

political disputes. In airspace regulation there are many possible harms and safety goals. The 

safety goal might be directed towards the risk of planes crashing into crowds. Another goal 

might be to reduce the risk of aircraft flying in lower level airspace colliding with terrain. Other 

goals might be to reduce environmental harm from fuel burned by commercial aircraft. All 

these goals have made an appearance in the political narratives framing changes to the 

regulation of air navigation at different points in Australian history.  

a) The Air Navigation Act 1920 (Cth) 

Prior to 1920, the safety of flight was not considered to be a major goal for Australian 

governments. The first flying machines were built of wood and cloth and flying them was an 

inherently high-risk endeavour. In those early days of ‘pre-control,’ any pilot in Australia, 

regardless of their qualifications was free to navigate their own course across the skies provided 

their plane could take off.1 After World War I, Australian politicians introduced legislation to 

 
1 Edward J Hart, ‘Civil Aviation in Australia 1918-21: The Pre-Control Era’, Aircraft, 20 April 1927, 39; Stanley Brodgen, 

‘Commercial and Service Aviation is Born’, Aircraft, January 1954, 18, 20. 
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regulate aircraft entering  the nation’s airspace, appealing to public fears of an invasion by air. 

When the Bill to ‘secure control over the air’ was introduced into the Federal Parliament in 

1920, Prime Minister William Hughes warned his fellow MPs about the threat from Asia that 

would soon be a flight’s distance from Australian shores:  

To the north-west and north of us there are 750,000,000 people - half the population of 

the entire world, and about 150 times our population - living nearer to us than the 

nearest people of European race. And the air, that new element which man has now 

conquered, is but the sea in another form, and it is on the sea and in the air that we shall 

have to look for our defence.2  

The argument for government control of airspace, was closely intertwined with the recent 

memories of the aerial battles of World War I.3 The Commonwealth Parliament accepted that 

airspace should be regulated, and the Air Navigation Act 1920 (Cth) came into effect in 1921. 

Although supported by the Aero Club, an early aviation industry association, the Act met with 

a mixed reception. Edward Hart, a contemporary observer wrote that pilots had different 

responses to the new regulations:  

Pilots in those days were divided into two schools of thought. By one school it was 

welcome, and heaven sent. That, of course, was by those who had no doubt as to their 

own skill, or to their own fitness under medical examination, or as to the airworthiness 

of their machine and engines. The other section, (the harum scarum section) had little 

reason to share the confidence of their steadier brethren. They knew that when it came 

time for an official inspection, their machines would be condemned on sight. So, they 

 
2 Commonwealth, Parliamentary Debates, House of Representatives, 13 September 1920, 4389, 4390 (Mr Hughes). 

3 ‘Aerial defence of Australia; Mr Pemberton Billings breaks a long silence’, Aircraft, 1 January 1926, 264.  
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openly denounced the new Act as an unwarrantable interference with the personal 

liberty of returned soldiers.4  

In the 1920 Parliamentary Debates about the Air Navigation Bill, several MPs told stories of 

grisly fatal accidents to illustrate the need for airspace regulation. Mr Tudor in his speech to 

the House of Representatives during the second reading of the Bill, recounted the deaths of a 

pilot and his passenger at a popular seaside holiday area after they became entangled in 

telegraph wires because their landing ground was ‘overrun by crowds.’5 There was as much 

concern for citizens on the ground as aviators. Several MPs expressed concern about the 

dangers of planes flying low over crowds.  

The political narrative that framed the introduction of the Air Navigation Act promoted the 

complementary goals of national defence and protecting citizens from crashing aircraft. These 

goals both prioritised the value of security. Schwartz describes the value of security as a 

motivational goal which concerns ‘the safety, harmony and stability of society, of relationships 

and self.’6 His theory suggests that national security (keeping nations safe from enemies) is a 

separate collective value from personal security values, but, even so, it may express the goal 

of security for self to a significant degree.7 This value is prioritised over the value of self-

direction which underlay the ‘harum scarum’ pilots’ goal to remain free of government 

regulation. Using the Schwartz values wheel, we can see that the value of self-direction meets 

the human biological need for openness to change and is in opposition to the value of security 

which is directed towards societal needs for conservation. 

 
4 Edward J Hart, ‘Civil Aviation in Australia, 1918-21: the Pre-control era’, Aircraft, 12 May 1927, 74, 82. 

5 Commonwealth, Parliamentary Debates, House of Representatives, 22 November 1920, 6800- 6802 (Mr Tudor). 

6  Shalom Schwartz, ‘Universals in the Content and Structure of Values: Theoretical Advances and Empirical Tests in 20 

Countries’ (1992) 25 Advances in Experimental Social Psychology 1, 9. 

7 Ibid 1, 41.  



116 

During the debate about the Air Navigation Bill, Acting Minister for Defence, Mr Marks, 

explained the government’s preferred solution to the risk that aircraft would collide mid-air: 

... If honorable members will read the regulations for preventing collisions in the air, 

they will find that they are almost identical with those for preventing collisions at sea. 

Two ships meeting each other port their helms and go to starboard, and thus pass in 

safety. Aeroplanes, it is suggested, also must carry red and green sidelights like the port 

and starboard sidelights of vessels, and a stern light.8 

In his speech Marks uses the simple devices of analogy and metaphor to persuade his audience 

that the uncertain realm of flight could be made as safe as the long-established realm of 

shipping at sea. ‘See and avoid’ was subsequently adopted by the Commonwealth Parliament 

as the basic norm of air navigation.9 Eighty-two years later, when the Commonwealth 

announced the National Airspace Reform Agenda, the see and avoid practice was rejuvenated. 

This later political narrative promoted the practice as a ‘modern’ airspace management 

practice, illustrating how strategic framing by political actors works to persuade people to see 

a situation as one thing rather than another.10  

b) The military control of air navigation (1920–1938) 

Between the wars, the Commonwealth Government became increasingly concerned with the 

problem of regulating ‘air transport,’ a term that gained currency as people began to travel 

more frequently by air. The adoption of this term conveyed that the primary goal of aviation 

regulation should be directed towards the use of aircraft for conveying goods and people. 

Consequently, the framing of changes to Australia’s aviation policy started to differentiate 

 
8 Commonwealth, Parliamentary Debates, House of Representatives, 22 November 1920, 6800, 6803 (Mr Marks). 

9 reg 66 - 69 Air Navigation Regulations 1921 (Cth). 

10 Deborah Stone, Policy Paradox: The Art of Political Decision-Making (W W Norton, revised ed, 2002) 138-157. 
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between the category of scheduled commercial flights and ‘other flights.’ 

Until 1938, the regulation of civil aviation in Australia remained under the auspices of the 

Department of Defence. Air navigation policy was centred on the enforcement of regulations 

for the training and licensing of pilots, the registration and maintenance of aircraft, and the 

production of operations manuals and flight rules. The first aerial routes were also established 

operated by the Air Force.11 The military regime of strict pilot discipline was not welcomed by 

all pilots. The goal of freeing airspace from government regulation was vigorously pursued by 

Mr Goya Henry, a notorious character who had a reputation for flouting the rules and 

performing aerobatic manoeuvres around the Sydney Harbour Bridge in his biplane decorated 

with a Jolly Roger.12  

c) An early victory for pilot freedom:  R v Burgess; Ex parte Henry (1936) 

In 1936 Mr Goya Henry mounted a constitutional challenge against the Commonwealth after 

his pilot’s licence was suspended for repeatedly breaking aviation regulations. The ostensible 

source of the Commonwealth’s authority to make air navigation rules was s 5(i) of the 

Constitution, the trade and commerce power which allows the Parliament to make laws with 

respect to trade and commerce with other countries, and among the States. Henry’s argument 

in the High Court was that the Air Navigation Act 1920 (Cth), which gave the Governor General 

power to make regulations for the control of air navigation in Australia, was invalid because it 

failed to distinguish between the control of aircraft flying within State borders and those which 

flew across State borders. Part of the case argued by counsel for the Commonwealth was that 

airspace must be centrally and uniformly regulated for pragmatic reasons. The High Court 

accepted that a uniform set of navigational rules was desirable, for the ‘safe and the efficient’ 

 
11 Edward H Hart, ‘Civil Aviation in Australia: The Pre-Control era, 1918-21, Aircraft, 20 June 1927, 128.  

12 ‘Veteran plans to fly again’ Sydney Morning Herald, (Sydney), 8 June 1973, 64; ‘Pioneer pilot aged 73 dead’ Sydney 

Morning Herald, (Sydney), 18 July 1974, 13. 
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transport of people and freight across the country since all aircraft shared the same airspace.13. 

However, unfortunately for the Commonwealth, the High Court was not swayed by the 

practical argument and Mr Henry won his case.  

The uncertainty around the scope of the Commonwealth’s power to regulate the safety aspects 

of civil aviation later abated with subsequent High Court decisions.14 In the meantime, the 

Commonwealth kept airspace under military control ensuring that the regulation of air 

navigation was grounded in the generous and more reliable defence powers of the Constitution. 

Consequently, the goal of ensuring safety by setting strict standards of competence for pilots 

continued to define the government’s approach to managing Australian airspace until 

Australia’s first serious aircraft accident in 1938.  

ii) The birth of Air Traffic Control: the Kyeema Disaster (1938)  

Anecdotal accounts suggest that the foundations for Air Traffic Control in Australia were laid 

in the early 1930s when groundmen at Essendon airport in Melbourne experimented with 

directing planes for take-off with yellow and green flags.15 But as an institution that came to 

symbolise the strength of Australia’s commitment to the safe regulation of the airways, Air 

Traffic Control owes its origins to the public investigation of the Kyeema disaster.  

The Kyeema was a modern ‘metal’ aircraft that could be flown at fast speeds at high attitudes 

with the pilot navigating ‘blind’ over the top of cloud on instruments. Just after one o’ clock 

on 25 October 1938, amid a thick fog, the Kyeema crashed into the slopes of Mt Dandenong 

on the edge of the city of Melbourne. The accident involved greater loss of life than any 

previous aircraft accident in Australia and was described by the investigating Committee as 

 
13 R v Burgess; Ex parte Henry (1936) 55 CLR 608.  

14 Airlines of New South Wales Pty Ltd v New South Wales (1964) 113 CLR 1; Airlines of New South Wales Pty Ltd v New 

South Wales [No2] (1965) 113 CLR 54.  

15 Airways Museum, Research Materials, un-dated early 1950s. 
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one of the most serious in the history of air transport in the world.16 The eighteen fatalities 

included the South Australian member of the Commonwealth Parliament, Charles Hawker, two 

barristers, and two solicitors from the Allen and Allen law firm.17 After the Kyeema disaster, 

the government made a series of changes to air navigation policy that responded to the 

Committee’s report. A month after the accident, airspace regulation was transferred from the 

military to a newly minted agency in the form of the Department of Civil Aviation. 

Following the crash of the Kyeema, the critical change in airspace policy was the appointment 

of the first expert ground-based officers called Flight Checking Officers (FCO) at major 

aerodromes. The Flight Checking Officers were employees of the new Department of Civil 

Aviation who were tasked with assisting pilots in pre-flight planning and checking the position 

of aircraft during flight. The FCO’s were also assigned a function that existed only in Australia 

at that time: the power to force an aircraft to land at another aerodrome if conditions were 

unsafe.18 This addressed the finding of the investigation into the disaster that pilots were often 

waiving the rules for descent set out in airline operating manuals.19  

An important theme of the final report of the investigating committee was that the 

Commonwealth Government’s duty to make the airspace safe for the public went beyond the 

standards set by law. According to the report, where the government had the means to improve 

safety, financial considerations were secondary and in this in this case money needed to be 

found to commission the beam navigation system.20 

 
16 Department of Defence (Cth), Report by Air Accidents Investigation Committee on fatal accident to the Douglas D.C.2 

aircraft VH-UYC Kyeema, the property of Australian National Airways Pty. Ltd. which occurred at Mount Dandenong, 

Victoria, on Tuesday 25th October 1938 (Department of Defence, 1938) 1.  

17 ‘18 killed when Airliner hits Mt Dandenong: Some incinerated: others hurled to death. 14 bodies recovered from twisted 

wreck Mr Hawker, M.P., Among Other Notable Victims’, Herald (Melbourne), 25 October 1938, 1.  

18 Roger Myer, ‘Air Traffic Control part 1’< http://www.airwaysmuseum.com>. 

19 Department of Defence (Cth), above n 16, 21. 

20 Ibid. 
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a) The gradual shift towards greater ‘control’ of airspace  

The events of the Kyeema are the beginning of the story of Air Traffic Control in Australia, an 

institution that enjoyed a public monopoly over the navigation of aircraft from the ground. 

Between the wars, the growth of international flight and the rise of government monopolies in 

international airlines around the world was accompanied by the problem of how nations should 

regulate international air traffic. International standards of air navigation were established in 

1944 under the Chicago Convention.21 The main thrust of the international regulation of 

airspace was focused on the development of technical safety standards, including those 

applicable for Air Traffic Control. In accordance with the requirements of the new standards, 

Australia implemented Controlled Airspace. Controlled Airspace was airspace under the 

jurisdiction of Air Traffic Control – generally a series of invisible ‘corridors’ around the high-

density trunk and international air routes between altitudes of 3,000 metres and 13,700 metres 

and lowering to ground level at airport approaches. The remaining airspace was termed 

‘Uncontrolled' and subject to a different category of intervention called ‘Flight Services,’ also 

provided by the Commonwealth. 

The adoption of the term of Air Traffic Control in aviation parlance is symbolic of what safety 

means to the experts who perform that role:  the authority to monitor and exercise direct control 

over aircraft moving on public aerial highways. Commonwealth air navigation rules required 

aircraft operating in these areas to submit a flight plan to Air Traffic Control before take-off. 

They could not deviate from this plan or change altitude without Air Traffic Control 

permission. In contrast, Flight Services mainly gave ‘advice’ to aircraft of their location. 

Following the making of the Convention, the increasingly technical language of air navigation 

 
21 Convention on International Civil Aviation, opened for signature 7 December 1944, 102 UNTS 15 (entered into force 4 

April 1947) (‘Convention on International Civil Aviation’). 
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ensured that Air Traffic Control was further embedded into Australian air navigational rules 

and practices. This language swelled exponentially with terms that symbolically reinforced the 

vital contribution of Air Traffic Control to ensuring aircraft safety. Australian airspace was 

invisibly partitioned into different areas of airspace over which air traffic controllers had 

jurisdiction over aircraft movements: Airport Control, Operational Control, Area Control, 

Control Towers, Control Zones, and so on.22  

b) The narrative of Air Traffic Control  

The interplay between institutional discourse, values and policy change plays an important part 

in framing the terms of political debate. Deborah Stone notes the political appeal of causal 

stories in the regulation of dangerous activities which contend they can be brought under the 

control of human agency, preventing future accidents:23 

Just as casual stories place the burden of reform on some people rather than others, they 

also empower people who have the skills, or tools to solve the problem, in the particular 

causal framework. People chose causal stories not only to shift the blame but to enable 

them to appear to be able to remedy the problem.24  

Over its seventy-six-year history, the policy settings for the regulation of air navigation in 

Australian airspace were incrementally changed by the Commonwealth Government, with 

important changes being made in the wake of serious accidents. Understandably, the social 

problem that attracted the greatest political attention in those moments was the death of 

passengers, and subsequent regulatory interventions were framed around the pursuit of the goal 

of passenger safety. Changes to the policy settings resulted in increasingly high levels of 

 
22 Don Charlwood, Take-off to Touchdown: The Story of Air Traffic Control (Australian Government Publishing Service 

1981) 32-34. 

23 Deborah Stone, Policy Paradox: The Art of Political Decision-Making (W W Norton, revised ed, 2002) 204-209. 

24 Ibid 207. 
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ground-based control over aircraft movements, making Air Traffic Control a powerful 

institutional actor with an embedded commitment to prioritising the value of security in this 

policy space.  

The causal story that accompanied the rise of Air Traffic Control is evident in a history written 

in 1981 by Don Charlwood, a former air traffic controller. In this narrative, the leading 

characters in the development of Australian airspace regulation were the innocent victims of 

major accidents involving commercial aircraft, the public bodies with regulatory power to 

protect them from harm and the set of experts who were skilled in directing aircraft movements 

from the ground. Australian airways were made safe by gradual increases in the levels of human 

intervention in pilots’ command of their aircraft following accidents that resulted in fatalities. 

Charlwood explained that ‘change came slowly and there were many disasters before lessons 

were learned.’25 Charlwood reminded his readers that from the standpoint of a controller ‘He 

must have one objective in mind: the safety of the public and the crews that fly them.’26  

Throughout his history of Air Traffic Control, Charlwood distinguished between two separate 

categories of change in airspace policy. The first involved improvement in the technical aids 

to navigation, while and second was ‘control.’ He explained that control was only achieved in 

Australia with the introduction of experts on the ground who had the power to override pilots’ 

decisions.27 Over time, ‘control’ was further embedded in the regulatory norms and practices 

of air traffic controllers. Under the Air Navigation Act 1920, the Commonwealth Government 

introduced rules that required that all jet airline movements be undertaken in Controlled 

Airspace. At least as early as 1968, and possibly earlier, Air Traffic Control adopted the 

practice of ‘see and be seen,’ treating all aircraft flying in Controlled Airspace as if they were 

 
25 Charlwood, above n 22, 7. 

26 Ibid 96. 

27 Ibid 9.  
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‘unable to see another, as if they were always flying in cloud’.28 The result of the approach was 

that he use of Controlled Airspace by recreational pilots navigating by visual flight techniques 

was determined by Air Traffic Control.29 This approach contrasted with the different rules 

operating in the denser air traffic environment of United States where pilots flying in clear 

weather could elect to use the see and avoid principle to separate their aircraft from other traffic: 

Since here our air traffic was not of this density, and since there were obvious risks in 

having some traffic in Control Areas controlled and some not controlled, Australia 

insisted from the beginning that all aircraft in Control Areas should be separated to 

certain minimum standards.30 

Government delegates to international conferences explained Australia’s strict approach to 

separating all aircraft was justified because visual flight techniques could not be relied upon to 

reduce the risk of collision between two aircraft approaching at fast closing speeds.31  

The distinction Charlwood made between two categories of intervention in air navigation — 

human and technical — is also significant because in the 1950s air navigation technology 

advanced considerably with the development of self-contained collision devices that could be 

placed on board aircraft to alert pilots of the risk of a mid-air collision with another aircraft in 

their vicinity. Addressing the Royal Aeronautical Society in 1958, the then-Superintendent of 

Air Traffic Control doubted that they would ‘ever be any more than complementary aids’ to 

air navigation. He also argued  that the use of these devices on ships navigating by the see and 

avoid principle at sea had failed to prevent collisions.32 During the airspace controversy over 

 
28 Ibid 32.  

29 Visual Flight Guide (Commonwealth, Department of Civil Aviation, 3rd ed, 1968) 
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NAS2b, the question of whether the use of collision avoidance technologies on aircraft could 

or should, be considered in the evaluation of the risk of the see and avoid practice, also became 

a subject of debate within Airservices Australia. 

iii) The narrative of efficiency in civil aviation policy (1945-1988) 

After the Second World War, political debates around the regulation of aviation were 

increasingly framed in narratives about the economic progress of a vital ‘transport industry.’ 

Commonwealth and State Governments, like many other governments around the world, 

invested in airlines and the operation of airports. The Commonwealth Parliament passed the 

Australian National Airlines Act 1945 (Cth), which set up the Australian National Airlines 

Commission. The body operated Trans Australia Airlines (TAA) for domestic air routes in 

competition with a handful of domestic carriers including Australian National Airways. A year 

later the Commonwealth Government purchased a half share in Qantas Airways Limited which 

operated both domestic and international air routes and in 1947 it acquired full control. Many 

private domestic carriers also received domestic subsidies for operating either essential rural 

services or development services.33 Under the authority of the Air Navigation (Charges) Act 

1952-1979, the Commonwealth charged air transport operators fees for the use by aircraft of 

its aerodromes, air route and airway facilities, meteorological services and search and rescue 

services. 

The Commonwealth regulated civil aviation through the Department of Transport from 1972 

until 1982, and then through the Department of Aviation from 1982 to 1988. In broad terms, 

the Commonwealth Department of Transport described its role as ‘providing Australia with a 

 
33 Bureau of Transport Economics, Economic and Financial Issues Associated with General Aviation in Australia 

(Australian Government Publishing Service, 1981) 158- 165. 
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safe, modern, efficient, and integrated transport system.’34 Similarly, the Department of 

Aviation described its role as promoting the safety of all civil aviation operations and the 

availability of regular and efficient air services within Australia and overseas.35 

The Bureau of Transport Economics was established by Federal Cabinet in 1970 to conduct 

economic research about the transport industry and transport services including aviation. In the 

early 1980s the Bureau published two pieces of research about ‘General Aviation.’ The first 

concerned the Basic Characteristics of General Aviation in Australia, and the second addressed 

Economic and Financial issues associated with General Aviation in Australia.36 These 

publications show how the groups of aviation interests that comprised the industry were 

categorised for the purpose of regulation. This is important when analysing who were the 

‘winners and losers’ in the framing of policy debates about the industry. According to the 

Bureau, the category of General Aviation included ‘all Australian registered aircraft except 

defence aircraft and those owned by the eight Australian airlines.’37 The category encompassed 

a wide membership, including flying schools, charter operators for the carriage of freight and 

passengers, aerial patrolling by the police and agricultural operators providing crop dusting 

services.38 Both reports painted a picture of a diverse industry that could warrant more 

regulatory attention from government than it had received in the past, especially around the 

high cost of licensing due to the cost of maintaining Australia’s aviation infrastructure. The 

operation of aircraft for purely private, recreational purposes rated little mention. 
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In its report on the economics of General Aviation, the Bureau noted that a characteristic of 

some operators was their value for the freedom of flight: ‘The operator involved may enjoy 

flying for the sake of flying or because of some perceived characteristic, such as 'freedom' or a 

'pioneering spirit', associated with flying and general aviation.’39  There was no suggestion that 

the separation practices of Air Traffic Control in Controlled Airspace were a problem for this 

group of operators, but the report noted that pilots who placed a premium on flight freedom 

might be less inclined to devote time to management of their businesses.40 The report suggests 

that overly onerous licensing and aircraft maintenance regulations might have an adverse 

impact on the economic performance of General Aviation. This idea was revived a few years 

later when the government abolished the Department of Aviation and established the Civil 

Aviation Authority.  

iv) The rise and fall of the Civil Aviation Authority and the goal of affordable 

safety for all airspace users (1988 – 1995) 

In 1988, the Commonwealth parliament established a new statutory agency to administer civil 

aviation policy.41 The Civil Aviation Authority (CAA) was given power to regulate the 

navigation of international and domestic flight and to provide air navigation services including 

Air Traffic Control. Section 11 of the Civil Aviation Act 1988 (Cth) required the Authority to 

‘perform its functions in a manner consistent with the obligations of Australia under the 

Chicago Convention and any other agreement between Australia and any other country or 

countries relating to the safety of air navigation.’ Section 9A included a standalone 

environmental goal that required the Authority to ensure ‘as far as is practicable, the 

environment is protected from the effects of, and the effects associated with, the operation and 
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use of aircraft.’  

In 1990 following the abolition of the Department of Aviation, the Civil Aviation Authority 

(the CAA) became a government business enterprise funded on a cost recovery basis. Cost 

recovery was implemented through charging airlines and pilots fees for use of the airways, 

terminal use, and fuel levies. Both the CAA and the Bureau of Air Safety Investigations 

(BASI), the Commonwealth body that was set up in 1982 to investigate aviation safety, were 

transferred to the portfolio of the Minister of Transport and Communications.42 These changes 

coincided with an overall deregulation of the aviation industry by two successive Labor 

governments under Prime Minister Hawke followed by Prime Minister Keating. Domestic 

operations were opened to competition and the Federal Airports Corporation, owned by the 

Commonwealth was targeted for privatisation. 

Two accidents heightened public concern about aviation safety and ensured the demise of the 

Civil Aviation Authority. The first of these was the crash of a Monarch Airlines, Piper PA31-

350 Chieftain at Young, New South Wales on 11 June 1993 in which seven people died. 

Eighteen months later on October 2, 1994 an Aero Commander of Seaview crashed at Lord 

Howe Island. Nine lives were lost including a couple on honeymoon.43 The investigations by 

the Bureau of Aviation Safety Investigations into the two incidents highlighted deficiencies in 

the Authority’s safety regulation including poor flight planning practices, insufficient resources 

for aircraft airworthiness checks, failure to follow published procedures, and inconsistent 

operating practices amongst different offices.44 The investigations found that the Civil Aviation 
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Safety Investigation, 1994) ; Bureau of Air Safety Investigation, Rockwell Commander 690B VH-SVQ en route 

Williamstown to Lord Howe Island, New South Wales, 2 October 1994 (Bureau of Air Safety investigation, 1996). 



128 

Authority had prioritised the efficiency of the industry over compliance with the rules.  Further 

public investigations into the accidents included a House of Representatives Committee’s 

Inquiry into Aviation Safety in the Commuter and General Aviation Sector 1995 which ran for 

fifteen days and collected 7900 pages of evidence. The Committee’s inquiry was, according to 

the Committee, a brutal affair, ‘characterised by personality conflict, unsubstantiated 

allegations, a venom, a viciousness’ which was unprecedented in its members’ experience.45  

The Committee identified that the terminology used by the Civil Aviation Authority to set its 

safety goals had altered the meaning of safety in civil aviation regulation. During his tenure, 

the Chair of the Civil Aviation Authority, Dick Smith, framed the organisation’s safety goal 

with a controversial catchphrase: ‘affordable safety’ — making airspace travel for Australians 

safe and within the reach of ‘all airspace users.’46  According to the narrative of the Committee 

findings, this had encouraged Civil Aviation Authority to misunderstand its priorities. The 

Authority had pursued its goal of affordable safety by reducing the costs of its airline customers 

resulting in reduced resources, regulatory neglect, and a culture of ‘fear, resentment and 

antagonism’ between staff and senior management which the Committee likened to the ravages 

of a ‘civil war.’47  The cause of these problems was the pressure the Commonwealth 

Government had placed on the Authority to restructure its operations to achieve greater 

efficiency, government budget cuts, and the general effect on the industry of the economic 

recession.48 The Committee’s story conveys that the Authority had wrongly shifted the goal of 

Australian policy towards greater ‘efficiency’ (meaning in this case ‘less regulatory 
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intervention’).49    

Despite the many travails of the Civil Aviation Authority, the institution of Air Traffic Control 

maintained its dominion over aircraft movements, continuing to adhere to its established 

practice of providing a full separation service for all categories of aircraft flying in tracts of 

Controlled Airspace. The need for ‘control’ was reinforced by the narrative of the Bureau of 

Air Safety Investigation, following an accident involving two light planes near Coolangatta in 

Queensland. The mid-air collision occurred in clear weather and caused the deaths of four 

people.  

Following investigations, by the Bureau of Air Safety Investigation, its successor organisation 

the Australian Transport Safety Bureau published a research report: Limitations of the See and 

Avoid Principle.50 The report concluded that the accident drew attention to the limitations of 

the see and avoid principle, which, at that time, was primarily used as a separation mechanism 

for aircraft authorised to fly under visual flight techniques in uncontrolled airspace ( i.e. 

excluding passenger jets). The report stated:  

Even when an approaching aircraft has been sighted there is no guarantee that an 

evasive action will be successful. It takes a significant amount of time to recognise and 

respond to a collision threat and an appropriate evasive manoeuvre may serve to 

increase rather than decrease a threat of a collision. 

Because of its many limitations the concept should not be expected to fulfil a significant 

role in future air traffic systems.51 
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v) Airservices Australia and the Civil Aviation Safety Authority (1995) 

Before the many inquiries into the Monarch and Seaview disasters had run their full course, 

the Commonwealth Government announced that it planned to address the inherent conflict in 

the structure of the Civil Aviation Authority that had been identified in previous government 

inquiries by separating its commercial and regulatory functions. In late November 1994, the 

Minister for Transport in the then Labor Government announced that the Authority would be 

abolished and replaced by two new aviation bodies.52 The new bodies created by legislation the 

following year became the Civil Aviation Safety Authority (CASA) and Airservices Australia.   

On its establishment, Airservices Australia was given a mandate to deliver a return to its 

government ‘owner’ from fees that it could charge to airlines for landing aircraft at domestic 

airports. The risks to its air traffic operations were not underwritten by the government, but via 

insurance policies that the Agency was required to purchase on the open market. This 

contrasted with the Civil Aviation Safety Authority whose operations were government-

funded. Both Airservices and CASA were situated within the portfolio of Transport and 

Regional Services and were governed by Boards of Directors who were political appointees. 

Both agencies were also made subject to a power of direction by the Minster: an administrative 

tool for securing the accountability of statutory agencies to elected decision-makers.53  

To some extent, the structural separation of the functions of civil air navigation into two 

agencies appeared to also involve a separation or ‘firewalling’ of goals and values priorities.54 
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A further Federal Parliamentary Committee, the House of Representatives Standing Committee 

on Transport, Communications and Infrastructure, reported on the establishment of the two 

separate authorities.55 The Committee recommended that the Civil Aviation Safety Authority 

would be focused on the goal of safety regulation and Airservices would concentrate on the 

more efficient delivery of air navigation services to the industry.56 Airservices was given the 

function of providing Air Traffic Control and CASA had a range of powers to regulate the 

safety of Air Traffic Control. Yet, the separation of the goals of the two agencies in 1995 was 

not structurally clean.  

The first area of overlap was that both agencies were empowered to make rules about the 

provision of air traffic services. Airservices retained various powers exercised by its 

predecessor, the Civil Aviation Authority to designate air routes and classify different volumes 

of airspace in accordance with the classification system set out in the Chicago Convention.57 

This classification system governs the level of air traffic services provided to aircraft navigating 

Australian airspace.58 In practice, Airservices’ power to classify airspace, meant airspace 

specialists within Air Traffic Control retained their authority to determine the rules for 

separating aircraft using the same volume of airspace.  

The second area of overlap arose because the legislation was designed to insulate the political 

commitment made by the government to promote the goal of aviation safety from changes in 
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policy direction by subsequent governments. Both entities were obliged to make safety the 

priority in their decision-making: section 9(1) of the Air Services Act 1995 (Cth) provided: 

In exercising its powers and performing its functions, AA [Airservices Australia] must 

regard the safety of air navigation as the most important consideration. 

The Civil Aviation Safety Authority was given a mirror obligation in section 9A(1) of its 

legislation. Not only did these arrangements further entrench the value priority of security in 

the institution of Air Traffic Control , the legacy of the Seaview and Monarch disasters ensured 

that the goal of reducing the risk of deaths due to a commercial aircraft accident would serve 

as the driver of  the agencies’ future regulatory decisions.  

vi) The origins of the struggle over Australia’s air traffic separation practices  

It is difficult to pin-point the origins of the political struggle over Australia’s established air 

traffic separation practices. In 1983 well known aviator and businessman Dick Smith wrote a 

book about his pioneer flight around the globe via helicopter and his regard for the era when 

pilots ‘were not restricted at every turn by red-tape, rules and regulations. They simply climbed 

into the cock-pit, started up and flew away.’59 Later he self-published a monograph Two Years 

in the Aviation Hall of Doom in which he argued that regulations overseas were ‘much safer, 

more modern and, above all, based on common sense.’60 Chapter Sixteen of the monograph 

spelled out his views on ‘see and be seen’ method of control in Australian airspace. He argued 

that the method was unjustified and out of kilter with international airspace practice that 

allowed smaller aircraft flying under Visual Flight Rules in Controlled airspace to separate 

themselves from other aircraft under the see and avoid method.61  
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Dick Smith had considerable political influence and became the figurehead for the interests 

who supported the National Airspace System. Apart from Smith, the group of interests who 

supported the move to reduce the level of Air Traffic Control in Australian airspace was at first 

shadowy. A series of letters of complaint sent to Airservices about its decision to review the 

safety of NAS2b reveals that the most passionate members of the group were recreational 

flyers, many of whom owned their own aircraft. Other members operated flying schools or 

participated in sporting clubs and associations for gliding enthusiasts. What united this group 

was a view that their interests had been unjustly excluded from the political discourse about 

air navigation. Their goal was greater access to Australian airspace without intervention from 

Air Traffic Control, a quest that promoted the priority value of self-direction over the 

institutionalised value priority of security. This interview with a former air traffic controller 

gives a sense of what was at stake for Air Traffic Control: 

Interviewer: So why were Dick Smith and his supporters so passionate about this issue 

do you think? 

Participant: they just didn't really want to be part of the bigger industry that wants 

everyone to fly safe. And it's like while you're out flying around the Boondocks, you 

don't have to talk to anyone, there's no one else out there, do what you like. But when 

you're going to fly into an airspace where there's passenger transport, give a little bit. 

Meet us halfway and you might have your airspace but at least let us know you're going 

to be there and give way to the other planes. And they just didn't want that. They saw 

it as taking away their rights and their ability to do what they wanted.62  

 
62 Interview (1August 2017). 
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vii) Airspace 2000 (1996) 

The first attempt to change the established air traffic separation rules in Controlled Airspace 

was pursued under the auspices of the Airspace Steering Group, an inter-agency committee 

established by Airservices that was chaired by Dick Smith. The Group’s aim was to recommend 

a proposal for a new airspace design that would address the ‘inequality and inefficiency’ of the 

air traffic system. A key feature of the proposal was that it terminated the information services 

provided by air traffic controllers to alert recreational pilots about aircraft traffic in their 

vicinity in uncontrolled ‘G’ airspace. A new ‘Class E’ airspace was also part of the proposal. 

In this new class of airspace, high speed commercial aircraft would need to separate themselves 

from smaller aircraft flying under Visual Flight Rules, similar to the changes later contemplated 

by NAS2b.63 This framing prioritised the value of ‘self-direction.’ In their values model, 

Schwartz and Bilsky relate the value of self-direction to humans’ need to rely on their 

independent capacity for analysing situations and making decisions, which is consistent with 

the goal of these interests to navigate their aircraft relying on their eye-sight to ‘see and avoid’ 

other aircraft.64   

In October 1998 Airservices and the Civil Aviation Safety Authority began the trial of the new 

un-alerted see and avoid procedures in lower level G airspace in busy airspace between Ballina 

airport and Canberra. Two months later the trial was abruptly terminated after the safety 

investigator, the Bureau of Air Safety Investigation, identified operational deficiencies that 

contributed to an increased risk of an accident for aircraft using the new procedures. Following 

the Bureau’s recommendation, the trial was terminated by the Civil Aviation Safety Authority 
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on 13 December 1998.65 A Parliamentary Inquiry was established to respond to the resulting 

controversy, fuelled by over seventy aviation incident reports during the trial, and extensive 

criticism from the operators and pilots of regional airlines.66  

A central tenet of the argument of the interests opposing the change was that see and avoid was 

an unsafe method for separating commercial and non-commercial aircraft, placing unrealistic 

expectations on pilots and air traffic controllers. The report of the Airspace 2000 inquiry 

recommended that Airservices Australia should consult with all sectors of the aviation industry 

when planning future changes to its airspace management practices.67 Dick Smith appeared 

before the Senate Committee on Rural and Regional Affairs and Transport and argued that 

powerful industry groups had obstructed airspace change: 

There is really a triumvirate of the airlines, the bureaucracy and the industrial 

organisations which can all stop any change in airspace or any change at all in aviation. 

They are all very powerful. They can all go to the media and say it is unsafe. 

What has tended to have happened is each group says, ‘If the other group doesn't want 

it, don’t push it. It won't happen.’ Then you get air safety by consensus and that is not 

satisfactory. You cannot do it that way. You really must get to a point where a regulator 

has to say, ‘We've heard all the views, but we are going to upgrade the airspace to E.’68   

Smith categorised the opponents of change as the commercial airlines, the agencies responsible 

for civil aviation regulation and the unions, who had historically advanced the goal of passenger 

safety. Smith further argued that the decision-making process for Airspace 2000 was flawed. 
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Specifically, the safety case process which had been used by CASA and Airservices to assess 

the operational risk of the changes was a problem: 

Senator Mackay: Both to you and Mr Smith, just to sum up your evidence to Senator 

Woodley: you do not believe there is anything of substance in the BASI report that 

warrants examination? 

Smith: I think there is because airspace is incredibly complex, and they are saying 

things like the safety case was not finished. It is impossible to finish a safety case. Have 

you looked at how many kangaroos might jump across the runway at Port Macquarie? 

Did you look at wallabies? Did you look at every single risk?' As the British study said, 

`You will never finish the safety case.69   

The interests that supported the goal of greater freedom for private pilots used the knowledge 

gained from their past failures to frame their argument for change in 2002. The failure of 

Airspace 2000 provided a salutary lesson about the arguments that would likely be used against 

any future changes to airspace based on the formula that greater autonomy for private pilots 

would improve the efficiency of Australia’s airspace management practices. The arguments 

made by Smith to the parliamentary committee in 1999 were to become the key pillars in the 

rhetorical strategy pursued by the proponents of the National Airspace System reform. 

viii) The rhetorical strategy behind the National Airspace Reform System   

The analytic framework outlined in Chapter Four suggested that discursive frames that 

underpin the exercise of power can privilege one interpretation of the problem over another, 

marginalising the values priorities of the opposition. Krebs and Jackson describe ‘rhetorical 

coercion’ as a discursive strategy that seeks to ‘twist arms by twisting tongues’, forcing an 
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outcome in the face of values disagreement. They suggest that the more tightly linked the 

community, the greater the possibilities for rhetorical coercion.70 This analysis is consistent 

with the framing of the debate around the National Airspace System reform agenda. After the 

failure of Airspace 2000, the political debate around the regulation of airspace was primarily a 

contest between two categories of interest: private pilots (General Aviation); and the 

commercial passenger airlines (Regular Public Transport). The other factor that was at play 

here was power: the interests that supported the goal of more freedom for private pilots were 

politically influential, as is clear by the continued presence of Dick Smith on the various 

governmental bodies established to sponsor change. 

What followed Airspace 2000 was a series of strategic manoeuvres orchestrated by the 

principal actors pursuing the goal of greater pilot freedom, creating a ‘coercive frame’ that  

prevented  the interests  whose goal was to protect the lives of the travelling public from voicing 

their opposition.71 

a) The first manoeuvre:  the ‘corporatisation’ incentive   

The first step was to incentivise individual decision-makers within Airservices to support their 

goals. In 1999, the Howard Government agreed to transform Airservices into a more 

commercial operation through the introduction of limited competition including for Air Traffic 

Control provided for landing and take-off in Towered Aerodromes. This would be 

accompanied by regulatory changes described as ‘corporatisation’ that would enable 

Airservices to behave like a corporation.72 Meanwhile, the Minister for Transport and Regional 
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Affairs, John Anderson (who was also the Deputy Prime Minister), encouraged Airservices to 

pursue non-regulated revenue-raising activities.  

The Minister’s Charter letter of 26 October 1999 to the Chair of Airservices, John Forsyth, set 

out a plan for change. 

Airservices is engaged in a phase of significant change, and from the government’s 

perspective, the structural reform process and objectives provide the primary 

underlying policy direction. In that context, this letter provides a clear charter to enable 

Airservices to operate effectively and grow its business in accordance with government 

policy.73 

Tellingly, the Minister describes ‘safety’ as primarily a function of the regulator, ‘separate and 

distinct’ from the functions of Airservices, and the safety investigator, the Australian Transport 

Safety Bureau (BASI’s successor). He acknowledged that air traffic controllers would have a 

view on safety, but insisted that the regulator, the Civil Aviation Safety Authority, be given an 

opportunity to ‘advise upon and settle issues before they become a matter of public concern.’74 

The Minister further cautioned  the Agency that it must ensure its business transformation did 

not ‘pre-empt’ any of the outcomes of the structural reform process that would require 

Airservices to be divested of its powers over the designation of air routes and airspace 

classification. 

b) The second manoeuvre: layering  

The process adopted to pursue Airspace 2000 was blighted by accusations that the industry had 

not been properly consulted and that the Civil Aviation Safety Authority had done hidden 
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‘deals’ which favoured the interest of recreational pilots in advance of due process.75  When the 

National Airspace System was confirmed as federal policy in 2002, the Howard Government 

announced that the reform would be progressed through a new process of decision-making.  

Two new tiers of ‘expert’ decision-making bodies were established by the Federal Cabinet and 

layered above the Civil Aviation Safety Authority and Airservices.76 These bodies – the 

Aviation Reform Group (ARG) and the National Airspace System Implementation Group– 

produced a blueprint for the program that included the introduction of ‘E’ airspace, amongst 

the 39-40 airspace changes (described in NAS Implementation Group’s project management 

plans as ‘characteristics’) to be implemented in four stages.77 In May 2002, the Minister advised 

the Board of Airservices of the role of the Aviation Reform Group and NAS Implementation 

Group in the development and implementation of the reform.78  

This process evidenced many of the characteristics that institutional theorists, Streeck and 

Thelen, describe as ‘layering’ — a process that aims to crowd-out political support for policies 

embedded in an institution through a process of amendments, additions or revisions to the 

institution’s structures.79 While Streeck and Thelen describe this as a mechanism for gradual 

change, in this case the layering can also be viewed as one of a series of strategies that limited 

the capacity of Air Traffic Control to craft a sustainable objection to changes to its embedded 

practices. Here, the layering was achieved by a decision-making model that supplanted the 

previous ‘defective model’ adopted for Airspace 2000, which depended on the support and 
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approval of Airservices and the Civil Aviation Safety Authority and involved a safety case for 

change.  

The National Airspace Reform involved three tiers of decision-making. The top layer was the 

Aviation Reform Group. This served as the ‘independent’ proponent of the reform in contrast 

to Airspace 2000 where the Civil Aviation Safety Authority and Airservices had fulfilled that 

role. The initial members of the group were Dick Smith, the Chair of Airservices Australia, 

John Forsyth, and the Chair of CASA, Ted Anson. Both the CASA and Airservices Chairs 

were appointed in an ‘ex-officio’ capacity. Ken Matthews, the Secretary of the Department of 

Transport and Regional Services, was appointed as the Chair. Later, these five were joined by 

the Chief of the Australian Air Force, Angus Houston. John Forsyth flew helicopters, Dick 

Smith was well known as an adventurer pilot, Angus Houston had flown military aircraft and 

Anson was a former shipping industry executive. However, none represented the interests of 

commercial pilots, passenger airlines or air traffic controllers.80  

The ARG recommended that the government adopt the National Airspace System as its model 

for airspace reform. On 13 May 2002 the Minister announced that the NAS would be the model 

of reform based on the modern and safe US airspace system.81 Shortly afterwards, Cabinet 

endorsed the ARG’s recommendation that the National Airspace System (NAS) be adopted by 

the government as the preferred plan. Although the sequence of events presented by the 

government in its media release suggests that the NAS solution followed on from the Group’s 

deliberations about the merits of alternative solutions, the result is a neat example of 

Lindblom’s argument that policy ends are inseparable from means and also of how the goals 
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of interests drive policy changes.82  The ‘problem’ to be solved was not articulated until the 

National Airspace System was announced to be government policy.  

The next tier of decision-making was the NAS Implementation Group, which was tasked by 

the Department of Transport and Regional Affairs with developing the plan for implementing 

the National Airspace System. This body was oversighted by an official from the Civil Aviation 

Safety Authority and included representatives from the Department, the Air Force, and a single 

representative from Airservices, all of whom were appointed as experts rather than as 

representatives of their agency’s interests. Airservices and CASA were the bottom tier of 

decision-making; positioned as the ‘workers’ who would carry out the plan devised by the NAS 

Implementation Group.83  

c) The third manoeuvre: the problem of airspace defined after the solution is 

announced 

Apart from structuring our perception of the problem and its causes and solutions, a critical 

function of narrative frames is that they allocate blame and determine who are the losers and 

who benefits from government decisions.84 The interests who pursued the goal of ‘freeing up’ 

Australian Controlled Airspace framed the problem of Air Traffic Control within a story of 

decline, in which the culprits were the institutional actors who had historically resisted change, 

including air traffic controllers and pilots of commercial airlines.  

After the Minister’s announcement of the National Airspace System, the NAS Implementation 

Group produced a ‘blueprint’ for the reform process. This explained that the problem was that 

airspace reform in Australia has been stymied for over ten years, because the Civil Aviation 

 
82 Charles E Lindblom, ‘The Science of “Muddling Through”’ (1959) 19(2) Public Administration Review 79, 81-83. 

83 National Airspace System Implementation Group, Concept, October 2002, 6 in Document 10, ASA Legal Files. See also 

Appendix 5: Decision-making Process for National Airspace System. 

84 Stone, above n 23 207-209. 
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Safety Authority and Airservices had failed to achieve industry consensus about the changes 

that were needed in the face of discord amongst competing industry groups and their ‘ingrained 

operating cultures.’ This unhappy state of affairs had resulted in an ‘inefficient’ air traffic 

system.85 The reference to previous airspace reform failures was directed to the failure of 

Airspace 2000 in 1996 by implication linking the problem with its cause (the actions of  the 

‘villains’) to the preferred solution: reintroducing the see and avoid practice.  

A report commissioned by the Department of Transport and Regional Services from Wes 

Willoughby and Associates added a further dimension to the problem with airspace reform. 

The Willoughby Report contained a review of the NAS Implementation Group’s project plan 

with a focus on its economic benefits and was tabled by the Minister in Parliament.86 

Willoughby’s arguments and recommendations were based around a simple story in which the 

main villain was Air Traffic Control. He identified several issues with the culture and practices 

of Australian air traffic controllers that were different from the preferred United States model.  

For Willoughby, the language of Air Traffic Control was a key issue: ‘People who have 

experienced or observed the US system in operation have commented on the emphasis that is 

placed on the facilitation of the movement of aircraft, rather than the control of aircraft, per 

se.’87 Willoughby suggested that this is reinforced by the Australian practice of giving 

individual air traffic controllers control over aircraft movement in defined ‘sectors.’ He 

recommended that Air Traffic Control practices be redefined as ‘flight facilitation’: 

‘Facilitation is the required function and ‘control’ is an activity pursued when necessary, in 

pursuit of the functional objective. The Australian ATC tendency to over control must 

 
85 National Airspace System Implementation Reform Group, Concept above n 83. 

86 Wes Willoughby and Associates, Review of the National Airspace System and competition for airport related services 

(2003); Commonwealth, Votes and Proceedings House of Representatives, 28 May 2003, 906  

87 Ibid 9. 
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change.’88  He also noted that the changes contemplated by the NAS would be subject to a 

rigorous analysis, specifically rejecting a previous estimate by Airservices that the new system 

would increase risk.89  

d)   The fourth manoeuvre: an opaque solution to the problem  

When the Minister announced the National Airspace System, there was no mention that the see 

and avoid practice would be part of the reform agenda. It was later described in the project 

documents developed by the NAS Implementation Group, but in opaque terms for those 

unfamiliar with the technical terminology of airspace design and classification. The project 

plan outlined that Stage 2 would introduce a new Class ‘E’ airspace in significant portions of 

Class C Controlled Airspace (where historically air traffic controllers separated all aircraft) and 

Class G ‘uncontrolled’ airspace. The Class E airspace was described as providing ‘more 

flexibility to operations for Visual Flight Rules and Instrument Flight Rules if they wish to pick 

up visual procedures.’90  

The efficiency rationale of the NAS Implementation Group for the change bore a close 

resemblance to the thinking behind Airspace 2000: the changes were said to allow excess air 

traffic resources to be redeployed in lower level airspace where the collision risk between 

aircraft was highest, achieving the goal of making airspace more efficient.91  

The changes would require recreational pilots using Visual Flight rules in the new ‘E’ airspace 

to use see and avoid principles to separate their aircraft from commercial aircraft required to 

fly under instruments. Air Traffic Control would still separate commercial aircraft which were 

 
88 Ibid 9. 

89 Ibid 15. 

90 National Airspace System Reform Group, Concept, above n 83, 14. 

91 National Airspace System Implementation Group, Airspace Reform and Consultation <http.dotars.vom.au> (Australian 

Web Archive). 



144 

required to fly under instruments in Controlled Airspace from each other. The reclassification 

of airspace also had the effect of reducing the requirements for recreational pilots using Visual 

Flight Rules to communicate with Air Traffic Control. As a failsafe, the changes included a 

requirement that aircraft be equipped with transponders — a device that broadcasts an aircraft’s 

position to other aircraft in their vicinity and activates the collision avoidance system carried 

by heavy aircraft including passenger jets.92 Ancillary to the airspace changes, navigational 

maps were to be simplified by removing information about radio frequencies, to discourage 

pilots from being distracted by ‘chatter.’ The safety argument for restricting radio calls was 

analogous to the argument for restricting mobile phone usage by drivers of motor vehicles.  

e) The fifth manoeuvre: the process for evaluating the safety of the see and avoid 

practice  

The framing of the problem by the NAS Implementation Group was also linked to the new 

decision-making process. The group published a manifesto of the reform process which argued 

that consultation with aviation interests was unnecessary because there had been ‘effectively 

ten years of consultation’ since Airspace 2000. The group proclaimed that in accepting the 

NAS, the government had ‘shifted the paradigm of airspace reform from consultation to 

implementation.’93  Airservices and the Civil Aviation Safety Authority were expected to align 

their work plans with the four stages of implementation determined by the NAS 

Implementation Group. 

For people within Airservices, the meaning of its statutory commitment to safety was defined 

in the rules and practices that governed the assessment of its operational risks.  The most critical 

 
92 National Airspace System Implementation Group, Concept, above n 83, 15. 

93 National Airspace System Implementation Group, Project Plan, October 2002, 6. 



145 

were set out in the Airservices Safety Management System; a set of processes that stipulated 

how risks to its operations must be managed. 

The project documents produced by the NAS Implementation Group explained that, because 

the National Airspace System model was a ‘proven airspace model, it does not have the same 

degree of difficulty in demonstrating an acceptable degree of risk to the Civil Aviation Safety 

Authority.’94 What this implies is that the Group would determine how risk associated with the 

new airspace changes should be assessed. The project documents specified that only airspace 

changes that departed from the United States model needed to be assessed as design safe, which 

meant the introduction of see and avoid did not need to conform to the safety case process set 

out in the Airservices Safety Management System. In a report to the Minister, the Aviation 

Reform Group confirmed that there were no legal impediments to implementation of the 

National Airspace System project being carried out in this manner. Airservices would remain 

the legal authority responsible for giving ‘sign off ’on the airspace changes.95 

Conclusion  

From the 1920s, political narratives about air navigation policy in Australia promoted the goal 

of protecting the safety of passengers of commercial aircraft, appealing to the value of security 

as the underlying policy priority. The shared plotline of these stories was that improvements to 

Australian airspace safety evolved slowly in the wake of accidents that demonstrated the need 

for increased levels of regulatory control of airspace by ground-based experts. These narratives 

were integral to the development of the institution of Air Traffic Control and enhanced its 

power to control the movements of aircraft. The ‘safety’ of air navigation came to be associated 

with the practice of separating all categories of aircraft navigating large tracts of Australian 

 
94 National Airspace System Implementation Group, Airspace Reform and Consultation, above n 91. 

95 Special Aviation Reform Group, Reform of Australian Airspace: Report to the Minister for Transport and Regional 

Services, 25 March 2002, 49, in Document 475, ASA Legal Files. 
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Controlled airspace by air traffic controllers. Until the 1990s, changes to Australian airspace 

management practices served to embed the value priority of security within the institution of 

Air Traffic Control, consistently trumping the efforts of interests seeking to promote the goal 

of pilot freedom and its underlying value of self-direction.  

The strength of the institutional narrative of Air Traffic Control helps explain the choice of 

strategies adopted by the proponents of the National Airspace reform agenda, to pursue 

regulatory changes that would allow private pilots flying under Visual Flight Rules to separate 

themselves from commercial aircraft. The strategies and the material inducements that were 

used by political actors to incentivise Airservices to come along with the goal of reducing Air 

Traffic Control were calculated to dissuade the Agency from following its established risk-

assessment processes, excluding the voice of its technical experts who were ordinarily tasked 

with assessing the safety of changes to its airspace management practices. Lastly, it is worth 

noting that the proponents of the National Airspace System reform had no need to question 

whether the see and avoid airspace was supported by the legislative framework. The Aviation 

Reform Group and the NAS Implementation Group had no legal authority to make decisions 

and therefore no legal responsibilities either — the legality of the airspace changes was solely 

a matter for Airservices as the legally authorised decision-maker.  

This chapter has set the stage for the decision of Airservices to give legal effect to NAS2b and 

introduce the see and avoid airspace on 26 September 2003.The next chapter investigates how 

the Board of Airservices went about making the decision to introduce the see and avoid airspace 

in the form of NAS2b and how this created a legal problem for the Agency and its Board. I will 

show how the legal problem materialised within Airservices and why the role of the lawyers 

who sought to resolve the problem was limited by the intensity of the values conflict between 

Airservices’ institutionalised interpretation of the meaning of safety and the narratives that 

framed the introduction of the National Airspace System.
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Chapter Six: Lawyers’ involvement in government 

decision-making  

Scope of this chapter  

This chapter returns the focus of the study to the advisory role of lawyers in government 

decision-making. This marks the beginning of my empirical inquiries into the two research 

questions that inform this study:  

i) In what way can the expertise of lawyers contribute to the process of government 

decision-making in situations of political conflict?  

ii) Can the values based analytic lens used in this study enhance our understanding of 

lawyer’s advisory role in government practice? 

These questions arise because much of the analytic literature about the advisory role of lawyers 

in government practice is based on a rational model of decision-making that neglects basic 

issues concerning the impact of values conflict on the policy process, including on individual 

lawyers and the people they advise in administrative agencies.  

Previous studies have suggested that, when values are in conflict in intractable policy arenas, 

experts will not be able to act as Arbiters by giving authoritative guidance about the technical 

issues under review, but will tend to be used by partisan interests as Advocates to advance their 

competing goals and values.1  In this context, experts are unlikely to agree about technical 

questions because there will be a high degree of uncertainty and values based disagreement in 

the political community.2  The analytic framework of this study departs from these models by 

 
1 Roger A Pielke, The Honest Broker: Making Sense of Science in Policy and Politics (Cambridge University Press, 2007) 

47-50; Michael Heazle, Uncertainty in Policy Making: Values and Evidence in Complex Decisions (Earthscan, 2010) 11. 

2 Pielke, above n 1, 129. 
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focusing on the effect of values conflict on individual decision-makers and the lawyers who 

advised them inside the institutional structures of government.  

The main subjects of my inquiry are the group of lawyers who advised Airservices in the 

controversy over the introduction of the NAS2b see and avoid airspace changes between 2002 

and 2005. Here, my aim is to explore the interplay between the values conflict that underlay 

the decision by the Board of Airservices to introduce the see and avoid changes contemplated 

by NAS2b, and the role of lawyers who sought to advise people in the Agency of the legal risks 

associated with that decision.  

The last chapter detoured into the history of air traffic regulation in Australia, providing 

important background on how policy in this area is subject to a persistent conflict between the 

value of security (protection of individuals and the community from harm) and the value of 

self-direction (individual freedom, personal autonomy). The story now shifts to events taking 

place inside Airservices. Temporally this chapter covers the period between September 2004, 

when the Board decided to implement NAS2b, and the end of January 2005, when the Board 

of Airservices sought written opinions from external lawyers and barristers on legal questions 

that had been raised by the General Counsel (the author) and her colleagues in the Airservices’ 

Office of Legal Counsel. I note that I refer to myself in the third person as the General Counsel 

in this and subsequent chapters. When I refer to the ‘in-house lawyers’ I am referring to myself 

together with my colleagues in the Office of Legal Counsel. 

The chapter begins with a discussion of how I have used concepts from the literature about the 

management of values conflict within the formal structures of government in my analysis. I 

then provide background on how the Board framed the problem with NAS2b. In section ii I 

then explain how the Board resolved the problem and justified their decision to go ahead with 

the see and avoid airspace change, before considering how the meaning of safety was expressed 
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in Airservices’ decision-making practices (section iii). Subsequently, section iv looks in detail 

at the questions that were raised by the Agency’s General Counsel and her colleague and the 

narrative framing of their argument about why the legality of the decision should be reviewed. 

I conclude my analysis of the case study with a discussion in section v of the contingency of 

the role of the lawyers advising Airservices in the airspace controversy. The final section of 

the chapter then comments on the key themes that emerge from my analysis of the case study.  

i) Approach to analysis of the role of the role of lawyers in government practice  

In an idealised legal realm of government decision-making, legal problems belong to decision-

makers, such as particular office holders, agencies, and departments, who are presumed to have 

the legal authority and intellectual capacity to make decisions within the limits of the law. Most 

research on the role of lawyers advising government agencies implicitly assumes that lawyers’ 

role in the decision-making process begins with a request by officials for ‘legal advice.’ 

Officials’ requests for ‘legal advice,’ and the meaning of that term, are uncontroversial in the 

literature. Researchers have also tended to assume that lawyers and officials will ideally be 

motivated to reduce uncertainty about the legal consequences of government decisions. 

Consequently, if they perform their social role properly, they can ‘catch’ potential legal risks 

before they materialise into legal problems that cause an improper exercise of political power. 

In these accounts, the values choices that underlie the choices before individual actors remain 

masked from view, resulting in an idealised picture of lawyers’ advisory role in government 

decision-making that is segregated from the messy environment of political debate.  

Chapter Four set out an alternative analytic framework for examining lawyers’ advisory role 

in government practice. My aim in the next three chapters is to answer my research questions 

using the analytic framework to reveal important aspects of lawyers’ experience that are 

omitted from traditional accounts of what lawyers ‘do’ in government practice. The foundation 
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of the framework is a typology of lawyers’ roles that is influenced by Roger Pielke’s typology 

of the role of scientists in values conflict.3 The typology is summarised in Fig. 6.1 below. 

 

Fig. 6.1: Three Roles for Lawyers in Government Practice  

Building on Pielke’s approach, the analytic framework of this study is focused on the effect of 

values conflict on individual decision-makers and the lawyers who advised them inside the 

formal structures of government. This approach is grounded in the view that values priorities 

embedded in government structures are likely to be highly resistant to change. Through the 

unfolding events of the controversy, my analysis highlights the critical relationship between 

the advisory role of lawyers and the degree of values conflict in the decision-making 

environment of an administrative agency. The following chapters illustrate how the behaviour 

of lawyers who advised Airservices on the legal issues that arose in the airspace controversy 

shifted between the borders of the three ideal role types. Focusing on the framing and re-

framing of the values conflict in the airspace controversy as it unfolded inside the Agency, we 

can also see how individual responses to the problem with the see and avoid airspace were 

highly contingent on factors such as events, timing and the institutional setting, that undermine 

 
3 See Chapter Four, section i) a). 
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the rational ideal of government decision-making.  

ii) The Board’s problem with NAS2b: the conflict between Airservices decision-

processes and government policy 

The previous chapter showed that, since its creation, the institution of Air Traffic Control had 

a commitment to the goal of preventing the deaths of crew and passengers on board commercial 

aircraft, thus prioritising the value of security (protection of individuals and the community 

from harm). Charles Lindblom suggested that the people in an administrative agency that is set 

up as a values watchdog will be highly motivated to defend that value.4 Airservices, the agency 

that was set up to provide Air Traffic Control was a watchdog of safety. Certain elements of 

Airservices’ institutional structure shaped the way people in the Agency interpreted their safety 

goal:  

1)  The Agency was required under its governing legislation to prioritise safety in all 

decision-making including decisions about the design and designation of airspace;5 

2)  The Agency inherited a narrative from Air Traffic Control that safety was best 

advanced by a high degree of ground-based human control over aircraft movements, 

and not by improvements in the collision avoidance technology carried by aeroplanes. 

This was reinforced by a specialist language that promoted the value of ground-based 

human ‘control’ over the navigational choices of pilots; 

3) The Agency also inherited a long-standing standard for the separation of aircraft that 

gave air traffic controllers the power to direct all categories of aircraft in controlled 

airspace; and 

4) The Agency’s policies required its directors, managers, and staff to comply with the 

 
4 Charles E Lindblom, ‘The Science of “Muddling through”’ (1959) 19(2) Public Administration Review 79, 85 

5 s 9(1) Air Services Act 1995 (Cth).  
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processes of the Airservices Safety Management System. That system required that 

changes to existing air traffic management practices be justified via a safety case 

process.6 

In the airspace controversy, these characteristics were part of ‘the problem’ that justified the 

political commitment to change the policy settings, disrupting Airservices’ established 

processes for evaluating the safety of airspace decisions.  

The previous chapter outlined how a group of politically influential interests pursued the goal 

of giving private pilots greater access to Australian airspace without intervention from Air 

Traffic Control. Their manoeuvres enabled the Howard Government to implement the NAS 

reform agenda through two advisory bodies: the Aviation Reform Group and the NAS 

Implementation Group. These bodies were established by the Federal Cabinet to make 

important judgments about the future regulatory framework and to supervise the 

implementation of changes in policy direction, although they lacked the legal power to make 

changes to the existing regime.7 The government's strategy to adopt and implement the National 

Airspace System shifted the value priority in the policy arena away from the value of security 

(protection of individuals and the community from harm) towards the value of self-direction 

(individual freedom, personal autonomy).  

While the Board and senior officials within Airservices felt bound to follow the decision-

process set out in the Agency’s Safety Management System, they had also been incentivised 

by the Minister to accommodate the reform agenda endorsed by Cabinet and by the Chair of 

the Board in his capacity as a member of the Aviation Reform Group. This left people within 

 
6 Airservices Australia, ‘Safety Management Accountabilities’, (Part of the Airservices Safety Management Manual) in 

Document 8, ASA Legal Files. 

7 Special Aviation Reform Group, Reform of Australian Airspace: Report to the Minister for Transport and Regional 

Services, 25 March 2002, 49 in Document 475, ASA Legal Files. 
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the Agency, including the in-house lawyers, with difficult choices between the values priority 

that underpinned the political commitment to the National Airspace System and the Agency’s 

embedded value priority.  

a) The dilemma faced by the Airservices Board (September 2003) 

On 26 September 2003, the Board of Airservices decided to exercise its powers to change 

Australia’s airspace architecture, giving legal force to NAS2b, the second stage of the National 

Airspace System.8 That decision replaced designated volumes of Class C and G airspace with 

a new Class E airspace. From 27 November 2003, aircraft flying under visual techniques would 

be required to use the see and avoid practice to separate from aircraft flying under instruments 

on important parts of the nation’s aerial highways.  

During the week before the Board made its decision, the Airservices General Counsel and her 

colleague met separately with two senior managers to discuss whether the Board could legally 

justify a decision to go ahead with the NAS2b airspace change. The lawyers raised concerns 

with senior managers that a decision to implement the changes could be legally problematic, 

because it was contrary to Airservices’ legislative obligation to give priority to safety in making 

decisions and might also amount to a breach of the Agency’s common law duty of care. The 

lawyers’ concern stemmed from the information they had received from the Acting Head Air 

Traffic Controller that the proposed airspace changes would introduce an un-quantified level 

of risk into the system, contrary to the standards of the Airservices Safety Management System.  

There are no records on the legal files that can shed light on what was said at the Board meeting 

of 26 September 2003, or when the Board first considered the safety of the airspace change, 

but how they described the problem which they faced is documented in the records of their 

 
8 See Appendix 1: Controlled Airspace in Australia.  
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decisions. A Board paper prepared on behalf of the Agency’s Air Traffic Management Division 

acknowledged that the new navigational practices introduced an unknown risk into the 

airspace, that was inconsistent with the Safety Management System. However, the senior 

managers of the Division considered that the risk was acceptable within ‘the limits of 

government policy.’9 None of the Board papers presented at the meeting discussed how this 

‘safety’ judgment could be reconciled with Airservices’ legislative framework. 

From the perspective of the Agency’s directors, the problem they faced was that the 

government’s political commitment to the National Airspace System reform agenda could not 

be reconciled with the Airservices Safety Management System. Critical to the system was this 

definition of safety: 

Being in a situation where the risk of an aircraft accident or air safety incident are 

reduced to as low as reasonably practical.10 

The Agency’s policy required all operational decision-making to conform to the requirements 

of the system. Decisions that might affect the safety of Australian airspace could only be made 

if attendant risks were ‘As Low as Reasonably Practical’ (ALARP). According to Det Norske 

Veritas, the international risk standards foundation used by Airservices as a key reference for 

the development of the system, the ALARP standard was well-established in the regulation and 

management of safety critical systems around the world.  

For people within Airservices, ‘safety’ meant reducing operational risks, ideally through 

quantitative analysis. How Airservices assessed whether an airspace change was As Low as 

Reasonably Practical centred on a technical and templated safety case process with two steps. 

 
9 Air Traffic Management division to Airservices Board, ‘Safety Assessment of National Airspace System’, Stage 2b 

(Memorandum, 25 September 2003) in Document 23, ASA Legal Files. 

10 Airservices Australia, ‘Safety Management Accountabilities’, above n 6.  
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Step One was an assessment of the design safety of airspace changes, while Step Two was an 

assessment of the safety of implementing the design. A safety case was defined in the relevant 

manual as ‘a report that presents a structured and comprehensive argument together with 

evidence’ that a changed operation of an element of the airways systems was adequately safe.11 

By following the safety case process, people in the Agency could make judgments about the 

level of risk associated with changes to Air Traffic Control practices that were independent of 

government political commitments. 

The Board Minutes of 26 September 2003 describe the directors’ dilemma: how could they 

justify a decision that, ‘unconstrained,’ would not be acceptable under the Agency’s usual 

safety assessment process? 12 At this moment, the people within Airservices grappling with the 

reform began to feel the conflict between the value priority of the interests who promoted 

greater freedom and access to Controlled Airspace, and the value priority that was embedded 

in  the Agency’s decision-making practices. Thacher and Rein argue that individuals facing 

this kind of value conflict will find it difficult to cope with the value conflict directly by trading 

off the values in contention. In cases of intense values conflict, individuals can experience 

enormous psychological stress that threatens to paralyse their capacity to make decisions.13 

They are more likely to a adopt strategies that enable them to avoid values conflict. This was 

the case in the airspace controversy. Through this lens, the avoidance strategy the Board 

adopted was a cause of the subsequent legal problem with their decision to implement NAS2b. 

 
11 Ibid. 

12 Airservices Australia, ‘Minutes of Board Meeting, 26 September 2003’ in Document 18, ASA Legal Files. 

13 David Thacher and Martin Rein, ‘Managing Values Conflict’ (2004) 17(4) Governance: An International Journal of 

Policy and Institutions 457, 465. 
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b) The Board avoids deciding if the see and avoid airspace change is safe 

The way the Board categorised the problem with the airspace decision, shows the effectiveness 

of the rhetorical strategy pursued by the interests that supported the goal of pilot freedom. We 

saw that in that narrative the Aviation Reform Group and NAS Implementation Group were 

set up as expert decision-making bodies and layered over Airservices and the Civil Aviation 

Safety Authority — the two agencies to whom Parliament had delegated power to regulate the 

management of Australian airspace. Airservices and CASA were tasked to do the work set out 

in the NAS Implementation Group’s project plans, rather than acting as proponents of reform, 

as they had in the past. The NAS Implementation Group’s website and project documentation 

assumed the two agencies had a subordinate role in the safety assessment of the reform.14  

The Board reasoned that it was ‘constrained’ in making a judgment about the safety of NAS2b 

because the NAS Implementation Group had determined that the see and avoid airspace was 

‘design safe’ for Controlled Airspace as it was consistent with US practice.15 However, the 

Board was on notice that this simple analogical argument would not meet the standards of the 

Airservices Safety Management System. A Board paper produced by  senior managers from 

the Air Traffic Management Division stated that NAS2b involved an increased risk of an 

aircraft accident without any tangible benefit.16 Although the paper suggests that ‘safety’ was 

an operational rather than a ‘legal issue,’ it was clear that the process that people in Airservices 

relied upon to comply with the Agency’s primary legal obligation was a potential obstacle in 

the way of the government’s reform agenda.  

To manage the problem with which it was faced, the Board approved the NAS2b changes 

subject to the agreement of the Civil Aviation Safety Authority. This strategy enabled them to 

 
14 National Airspace System Implementation Group, Project Plan, October 2002, 6, 13-17. 

15 Airservices Australia, ‘Safety Assessment of National Airspace System’, above n 9. 

16 Ibid. 
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avoid deciding whether the see and avoid airspace change was ‘safe.’ It was a response that 

was consistent with the terms of the Minister’s Charter letter to the Board, which emphasised 

that safety was primarily the responsibility of the Civil Aviation Safety Authority. It was also 

in keeping with Airservices’ historic practice of referring its safety assessments to CASA for 

review.17 CASA advised Airservices on 17 October 2003 that it had ‘no objection’ to NAS2b 

proceeding, if the increased risk that it entailed was a ‘transitional’ phase towards a safe system. 

Relying on CASA’s ‘endorsement,’ the Board confirmed that the airspace changes would 

proceed on 27 November 2003.18 

iii) The meaning of safety: the values conflict facing the Board 

At the centre of the problem described by the Board was what safety meant in the context of 

the decision it had to make. This question required a judgment about the meaning of safety and 

hence a choice between the priority of the value of security and the value of self-direction.  

In debates about aviation policy, the measure of safety is ‘risk’, which is often measured in 

terms of statistical probabilities. The assessment of risk requires the assessor to make decisions 

about what is included and excluded in the evaluation. As Stone argues, in political debates 

about safety ‘no number is innocent for it is impossible to make a judgment without 

categorization. Every number is a political claim about where to “draw the line.”’19 The 

individuals in Airservices and the NAS Implementation Group who assessed the risks 

associated with the National Airspace System reform agenda had to make judgments about the 

safety goal that would be pursued, the class of people who were most in need of protection and 

how risks were defined and measured. The way the Airservices Safety Management System 

 
17 Director of Safety and Environment Assurance, to Airservices General Counsel, ‘Memorandum, re Distribution of Safety 

cases to CASA’ (30 March 2004) in Document 309, ASA Legal Files.  

18 Airservices Australia, ‘Minutes of Meeting of the Board of directors, 20 October 2003’ in Document 31A, ASA Legal 

Files. 

19 Deborah Stone, Policy Paradox: The Art of Political Decision-Making (W W Norton, revised ed, 2002) 167.   
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had been applied historically reinforced the goal of protecting the lives of the crew and 

passengers on board commercial aircraft. 

a) The NAS Implementation Group’s method for evaluation of safety compared to the 

Airservices approach 

The argument made by the interests who supported the National Airspace System agenda was 

that there were tracts of Controlled Airspace that were over-serviced and others that were 

under-serviced by Air Traffic Control. As such, the solution was to allocate more resources to 

lower level uncontrolled airspace where light aircraft were more exposed to the risk of an 

accident. In this framing of the policy problem, the classes of people most in need of better air 

navigation services were private pilots using visual techniques rather than commercial pilots 

transporting fare paying passengers who were required to fly in Controlled Airspace. The 

solution was to spread the risk in the airspace by introducing ‘E’ airspace in areas that were 

previously uncontrolled and also in areas of higher level ‘C’ airspace. The methodology of the 

NAS Implementation Group assumed that United States airspace was equivalent to Australian 

airspace and was safe. That conclusion was supported by a statistical analysis undertaken by 

the Civil Aviation Safety Authority that compared the number of accidents per the number of 

aircraft movements in the United States and then extrapolated the results of that analysis to the 

Australian air traffic environment.20 Applying the group’s methodology, the proposed Class E 

see and avoid airspace had a green light to proceed.21  

In contrast, the safety case process set out in the Airservices Safety Management System 

required risks and economic benefits to be identified and quantified each time a change was 

 
20 General Manager, Airways and Self Administration Division, Civil Aviation Safety Authority, to Airservices Director, 

Safety and Environment Assurance, ‘re NASIG Stage 2b Design Safety Case,’ (Letter, 15 September 2003) in Document 21, 

ASA Legal Files. 

21 Ibid. 
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made to the classification of airspace Risks had to be allocated a severity rating between A and 

D, with A being the highest level in which action was required to address the risk and D being 

acceptable.22 The Agency’s safety experts would ordinarily evaluate the risk of a mid-air 

collision via consultation with people in the industry such as pilots and airport owners, and by 

mathematical modelling of the number of fatalities per collision. Rather than analysing  the 

safety of the airspace system over the whole continent, they would analyse sample categories 

of airspace – for example, around the corridors between capital cities used heavily by 

commercial passenger aircraft, and the less busy ‘en route’ airspace in the middle of the 

continent. The case-by-case approach to the analysis of risk meant that airspace changes could 

be not be made if the associated risks outweighed the economic benefits. 

b) The Acting Head Air Traffic Controller’s definition of safety  

Ordinarily, changes in the classification of airspace were made by a determination of the Head 

Air Traffic Controller of Airservices who exercised delegated authority from the Board. 

Airservices’ in-house lawyers first became aware of the potential for a legal problem in mid-

September 2003, because of conversations with the Acting Head Air Traffic Controller about 

his personal legal exposure as the delegate who would sign off on the airspace changes. The 

records of the legal file provide insight on how the Acting Head Air Traffic Controller framed 

the problem with the safety of the see and avoid change. 

On the day before the Board meeting, emails from the Acting Head Air Traffic Controller to 

internal experts who reviewed the implementation safety case showed him to be in a ‘moral 

quandary’ and ‘philosophically’ conflicted.23 His view was that there were no cost savings to 

be gained through Airservices’ staff reductions and that the numbers which were used by the 

 
22 Airservices Australia, ‘Safety Management Accountabilities’, above n 6.  

23 Acting Head Air Traffic Controller to personnel, Directorate Safety Environment Assurance, (Email, 25 September 2003) 

in Document 27, ASA Legal Files.  
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NAS Implementation Group to determine the risks of a mid-air collision were wrong, because 

they only included ‘accidents’ and not ‘a body count,’ which was critical, given that in a few 

years ultra-high capacity A380 aircraft with seven hundred passengers would be using the 

airspace: 

The community would perhaps manage the trauma of a number of mid-air collisions 

involving a Navaho or even a Dash-8 aircraft but will not accept a B767 let alone an 

A380, particularly when it costs no more to maintain the current level of service.24  

He also disputed the NAS Implementation Group’s assumption that the United States is an 

equivalent airspace to Australia, because of differences in traffic density and radar coverage 

between the two countries.  

Thacher and Rein argue that the ability of individual actors to justify values choices will be 

enabled, or constrained, by the decision frames of the institutions with which they are allied.25 

An agency’s decision-frame will ‘promote a shared understanding about the kinds of 

considerations and knowledge resources that are relevant or irrelevant for decision-making in 

different institutional spheres.’26 Similarly, Jenny Stewart explains that much advising and 

decision-making in government takes place within paradigms that ‘permeate established 

practice and orient the thinking of professionals within particular policy communities.’ 27 She 

argues that these paradigms enable decision-makers to exercise power by reinforcing 

institutional biases, in part as they operate to exclude opposing values and force the participants 

in a policy discourse to speak the ‘same language.’28 For the Acting Head Air Traffic Controller, 

 
24 Acting Head Air Traffic Controller to team leader, Airservices NAS Implementation Project, (Email, 17 September 2003) 

in Document 27, ASA Legal Files.  

25 Thacher and Rein, above n 13, 462.  

26 Ibid 467. 

27 Jenny Stewart, ‘Value Conflict and Policy Change’ (2006) 23(1) Review of Policy Research 184,190. 

28 Ibid 191. 
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it was ‘wrong’ to make a decision that was contrary to that institution’s established air traffic 

separation practices and its established safety goal.  

Because the Head Air Traffic Controller was reluctant to approve NAS2b, the issue was passed 

to the Board. This analysis explains why the Board chose to refer the safety problem to the 

Civil Aviation Safety Authority. The clash of values that is clearly apparent in the two rival 

definitions of safety mirrored the opposing values priorities of the subsequent airspace 

controversy. 

c) The role of the Arbiter in values conflict  

I have shown that the decision-making environment inside Airservices was characterised by a 

high degree of uncertainty about the risk of an accident (the risk was ‘unknown’, since it was 

unassessed) and a clear values conflict. Pielke theorises that, in such an environment, individual 

decision-makers will be unlikely to use experts as Arbiters of specific technical questions. 

When there is competition amongst experts around an uncertain technical question, decision-

makers will choose the expertise that most closely reflects their values preference.29  

My analysis of the airspace controversy adds to Pielke’s approach by suggesting that the effects 

of values conflict will be intense where a political commitment is made that promotes a value 

priority that has been consistently overridden in the past. Further, in the airspace controversy 

the Board’s choice of the Civil Aviation Safety Authority as a source of expertise enabled the 

directors to avoid making a difficult choice between competing interests and opposing values 

priorities. The way in which the directors articulated the problem they faced acknowledged that 

‘safety’, and by implication the value priority of security, was embedded in Airservices’ 

established decision-making processes. To explain why the Board did not anticipate the 

 
29 Pielke, above n 1, 6-7. 
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potential legal problem caused by this strategy we need to examine the way the safety 

management process prioritised the knowledge of technical experts over knowledge about the 

law.  

d) The Airservices Safety Management System’s definition of safety excludes legal risk 

Although Airservices had a statutory duty to make safety its prime consideration in decision-

making under its legislation, the interpretation of safety embedded in the Safety Management 

System contained no reference to legal principles. The purpose of the Airservices Safety 

Management System was to enable people within the Agency to make and to justify their 

decisions. Because the law and lawyers had no role in evaluating the correctness of decisions 

made under the Safety Management System, the understanding of safety by people within the 

Agency was limited by an ‘ontological gerrymander.’ 

The term ‘ontological gerrymander’ was introduced by sociologists Woolgar and Pawluch to 

show how definitions of social problems such as child poverty or drug abuse operate to prevent 

researchers in these fields from questioning certain assumptions underlying the problem:  

The successful social problem explanation depends on making problematic the truth 

status of certain states of affairs selected for analysis and explanation, while 

backgrounding or minimizing the possibility that the same problems apply to 

assumptions upon which the analysis depends. By means of ontological 

gerrymandering, proponents of definitional explanation place a boundary between 

assumptions which are to be understood as (ostensibly) problematic and those which 

are not.30 

 
30 Steve Woolgar and Dorothy Pawluch, ‘Ontological Gerrymandering: The Anatomy of Social Problems Explanations’ 

(1984) 32(3) Social Problems 214, 216. 
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Discursive psychologist Jonathan Potter further describes this concept as a discursive frame 

that can be detected by analysing ‘the way particular realms of entities or terrains of argument, 

are made relevant or ignored.’31 Ontological gerrymandering occurs when all the participants 

in an argument adopt the same terminology to debate a problem situation. In this case, the 

principal actors advising the Board about the airspace decision all defined safety as the 

technically assessed risk of an aircraft accident. 

The ontological gerrymander was reinforced by the way the Safety Management System 

documented the role of different people and organisational units within Airservices. The 

Agency’s in-house legal team of five lawyers and three paralegals were part of the 

Organisational Development Unit, which the system’s documentation described as the unit 

responsible for providing ‘legal and security policies and advice.’32 Otherwise, the 

documentation  made no reference to the potential legal risks associated with the Agency’s 

decisions about safety. A diagram prepared for Airservices’ underwriters in 2002 about the 

Agency’s risk management listed operational, financial, and people risks, but not legal risks.33 

This implies that legal advice was of less relevance to questions about safety than the advice 

of the Agency’s technical experts. Although the ontological gerrymander did not prevent 

people discussing whether the NAS2b decision was legally defensible, it ensured the safety of 

the see and avoid airspace changes was framed as a question of operational risk rather than a 

question about the legality of the Board’s decision.  

 
31 Jonathan Potter, Representing Reality: Discourse, Rhetoric and Social Construction (Sage Publications, 1996) 176. 

32 Airservices Australia, ‘Safety Management Accountabilities’, above n 6. 

33 Airservices Australia, ‘Presentation to Underwriters/ Reinsurers,’ (PowerPoint slides, May 2003) in Document 17, ASA 

Legal Files. 
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iv) The Airservices in-house lawyers raise questions about the legality of the 

Board’s decision 

In the days after the Board made its decision to introduce NAS2b, the General Counsel and her 

colleagues discussed their concerns about the Board’s decision with each other, and with the 

Acting Head Air Traffic Controller and the safety experts in the Directorate of Safety and 

Environment Assurance. The in-house lawyers were not responding to a specific request to 

give legal advice but were actively seeking further information about the ‘unknown’ degree of 

operational risk that had been introduced into Controlled Airspace. These discussions resulted 

in new information coming to light about the process the Board followed in arriving at its 

decision and the extent to which it departed from Airservices’ usual safety assessment process.  

After the Board meeting of 26 September 2003, the General Counsel met with senior managers 

and raised the unpalatable prospect that the safety of the airspace change should be reviewed 

again by the Board. She raised two main potential legal issues. First, she questioned whether 

Airservices had fulfilled its statutory duties. This included its primary duty under section 9(1) 

of the Air Services Act 1995 (Cth) which required Airservices to make safety its primary 

consideration in performing its statutory functions. Second, she questioned whether the Agency 

and the Board would meet their legal duty of care under the common law of negligence in the 

event of a mid-air collision involving a light plane and a passenger plane in Controlled 

Airspace. The General Counsel’s key message was that the Board had described its decision as 

being ‘constrained’ by the NAS Implementation Group and ‘approved’ by the Civil Aviation 

Safety Authority but neither of these bodies had legal power to act as the decision-maker on 

the airspace changes. Further, the Board’s records implied that had Airservices conducted its 
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usual safety assessment of the airspace design it would not pass muster and the Board would 

have rejected the reform because it was not ‘safe.’34 

a) The public message: the decision to implement the see and avoid changes was 

justified 

When the Civil Aviation Safety Authority confirmed it ‘had no objection’ to the airspace 

changes, the Board’s decision appeared to be ‘final,’ but their decision did not allay the values 

conflict around the see and avoid airspace change. After the Board resolved to proceed with 

the changes on 20 October 2004, the values conflict about the airspace changes began to be 

manifested in public debates amongst the principal actors.  

In Parliament, Opposition Labor Senator Sue Mackay described the changes as a ‘waking 

nightmare’ and said, ‘the changes are all about amateur pilots who do not want to pay air traffic 

control fees and who want to be able to fly wherever and however they want.’35 The Opposition 

Shadow Minister for Transport, Martin Ferguson MP, accused the Minister of outsourcing 

safety to the ‘enthusiastic amateurs’ of the Aviation Reform Group and of having contempt for 

the industry’s views.36 Ferguson claimed he had sourced concerns about safety from a senior 

aviation bureaucrat. Ted Lang, the President of the air traffic controllers’ union, Civil Air, was 

quoted by the Sydney Morning Herald as saying, ‘the plan is akin to me riding a bicycle without 

warning across the path of a formula one race driver and expecting the driver to miss me.’37 

The rhetoric of each of these actors appeal to the priority of the value of security.  

 
34 Airservices Australia, Board, ‘Note of Reasons for Decision’ (21 November 2003) in Document 17, ASA Legal Files. 

35 Commonwealth, Parliamentary Debates, Senate, 29 October 2003, 16615 (Senator Sue Mackay) in Document 33, ASA 

Legal Files. 

36 Martin Ferguson MP, Shadow Minister for Transport, and Infrastructure, ‘National Airspace System’ (Media Release, 22 

October 2003) in Document 32, ASA Legal Files.  

37 ‘New flight rules like a bike in a formula one race,’ Sydney Morning Herald, (Sydney), 26 September 2003, in Document 

29, ASA Legal Files. 



166 

When analysing the policy process, it is important to distinguish between the process by which 

a decision is reached and the way in which it is justified. As Majone argues: 

To decide, even to decide correctly is never enough in politics. Decisions must be 

legitimated, accepted, and carried out. After the moment of decision, comes the process 

of justification, explanation, and persuasion.38  

The immediate response of senior people within Airservices was to defend the decision to 

introduce the new rules. In response to the accusations by Martin Ferguson MP, Airservices 

issued a media release denying that there was a safety issue: ‘It appears the comments of a 

frustrated employee are being used by the Opposition Transport Minister to indicate there is 

discord within the Corporation over the safety of the NAS.’39 

On 21 October, the day after the Board gave its final approval for NAS2b, the Department of 

Transport and Regional Services, Airservices, and CASA issued a press release stating they 

were confident that ‘due process’ had been followed and that their legal obligations had been 

fulfilled.40 An internal memo to staff was also sent by the Airservices CEO reassuring staff that 

the changes had been implemented in accordance with Airservices’ safety methodology.41 The 

Acting CEO repeated this assurance a month later:  

the design of NAS2b is based upon the proven and safe United States system; and 

changes have been subject to rigorous analysis through our safety management system 

 
38 Giandomenico Majone, Evidence, Argument and Persuasion in the Policy Process (Yale University Press, 1980) 31. 

39 Airservices Australia, ‘Airservices Australia Response to Comments by Acting Head Air Traffic Controller’ (Media 

Release 24 October 2003), in Document 128, ASA Legal Files. 

40 Department of Transport and Regional Services, Civil Aviation Safety Authority, and Airservices Australia, ‘Airspace 

Changes will be safely, efficiently and professionally introduced on 27 November 2003’ (Media Release, 21 October 2003) 

in Document 32, ASA Legal Files. 

41 Airservices Chief Executive Officer, ‘Memorandum to All Staff’ (Email, 22 October 2003) in Document 32, ASA Legal 

Files.  
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and CASA has confirmed our assessment that the changes are safe and can be 

implemented safely.42  

The assurances provided by the Agency’s senior managers about the safety process were 

misleading. Airservices had not assessed whether NAS2b was ‘safe’ for Australian conditions 

in accordance with the Safety Management System. Further, legal considerations had played 

no role in the Board’s deliberations. 

b) The in-house lawyers question whether the policy narrative is accurate 

When the in-house lawyers began discussing the Board’s decision-making process with the 

Agency’s safety experts, they discovered a record of events that was contrary to public 

announcements made by senior officials in defence of NAS2b. The in-house lawyers argued 

that the Agency needed to obtain advice from an external lawyer on a set of technical legal 

issues they had raised. They produced a draft advice to persuade senior managers to obtain an 

opinion from external lawyers about the legality of the Board’s decision. A post-it note shows 

that the in-house lawyers agreed not to finalise the draft advice after an external lawyer was 

engaged on 17 December 2004 to give advice directly to the Board.43  

A feature of the in-house lawyers’ argument is its literalism. For example, the lawyers argued 

that, when the Civil Aviation Safety Authority said it had ‘no objection’ to NAS2b, that did 

not mean that the airspace change was approved by CASA. They also suggested that CASA’s 

statement to Airservices that the risk associated with NAS2b ‘could only be accepted for a 

transitional period’ was problematic because the reform program had no end date. Many 

 
42 Airservices Acting Chief Executive Officer, ‘Memorandum to all Staff’ (Email, 25 November 2003) in Document 128, 

ASA Legal Files. 

43 Airservices Office of Legal Counsel, to General Manager, Organisational Development Unit, ‘Draft Memorandum of 

Advice re: NAS2b’ including copies of handwritten instructions, (20 October 2003) in Document 29, ASA Legal Files.  
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subsidiary legal questions arose later, but the questions outlined here constituted the core of 

the legal issues facing the Airservices and the Board over the span of the case.  

Fig.6.2 summarises how the Agency’s in-house lawyers questioned the policy narrative.  

 

Fig. 6.2  

c) The institutional framing of the in-house lawyers’ narrative   

To fulfil the role of the Arbiter in my typology of lawyers’ advisory roles, individual lawyers 

should act within the scope of the instructions given by officials and give authoritative answers. 

The in-house lawyers also acted with a degree of agency that is not accounted for in the role of 

the Arbiter. They did not act on specific instructions. Rather, they responded to the malaise 

amongst senior air traffic controllers and safety experts about the ‘unknown’ degree of 

operational risk that had been introduced into Controlled Airspace.  
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After the Board confirmed it would proceed with NAS2b in October, the in-house lawyers 

acted on their own initiative when they began to inquire about the decision. They asked 

Airservices’ internal safety experts to explain the language and workings of the Safety 

Management System. They also traced the history of the National Airspace System from the 

Minister’s announcement in 2002 back through to the failed Airspace 2000 reform. They 

identified the research report from the Bureau of Transport Safety (BASI) about the safety of 

the see and avoid practice which said: 

Unalerted see-and-avoid has a limited place as a last resort means of traffic separation 

at low closing speeds but is not sufficiently reliable to warrant a greater role in the air 

traffic system. BASI considers that see-and-avoid is completely unsuitable as a primary 

traffic separation method for scheduled services.44 

They located parliamentary debates, news reports and media releases about the attacks on the 

airspace changes by Civil Air and the Opposition Labor Party, and the public justifications 

made in response by members of the NAS Implementation Group and the Minister. One of 

those media releases, made by Civil Air, said the union was obtaining a legal review of the 

implementation process.45 These choices of information were important because they provided 

the foundation of the in-house lawyers’ argument that the Board’s decision should be legally 

reviewed.  

Deborah Stone argues that there is no such thing as an apolitical problem definition in politics, 

because problems are defined in such a way as to achieve political goals.46 In a political 

environment characterised by values conflict, uncertainty, and ambiguity, this is also true when 

 
44 Bureau of Air Safety Investigation Limitations of the See and Avoid Principle (Australian, Transport Safety Bureau, 1991) 

23. 

45 Civil Air, ‘Minister Ignoring Airspace Failures’ (Media Release, I December 2002), in Document 27, ASA Legal Files. 

46 Stone, above n 19, 243. 
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legal questions are raised that have the potential to become political problems. We can see the 

effects of the institutional context, in the framing of the in-house lawyers’ arguments about the 

need for the Agency’s senior management to question the Board’s decision to introduce 

NAS2b. In constructing their narrative of events, the in-house lawyers drew on the historical 

narratives, norms, and practices that were embedded in the institution of Air Traffic Control 

and framed its understanding of the meaning of safety.  

The narrative that the in-house lawyers advanced was presented as factual but it was not neutral 

to the political context. Their interpretation of the underlying value priority of Airservices’ 

legislation, further exposed the lawyers, the Board, and senior managers within the Agency to 

the effects of the values conflict which the Board’s decision was intended to resolve. When the 

in-house lawyers questioned the question, by implication they questioned the rhetorical 

strategy that framed the Howard Government’s political commitment to the National Airspace 

Reform agenda. This was important later, when officials within the Agency were asked to 

respond to questions from politicians about when the legal issues were identified. 

v) The contingency of the role of the lawyers in the airspace controversy  

In Chapter Two, I explained that the literature on the advisory role of lawyers in government 

practice typically presents the problem facing lawyers who advise government as involving a 

potential conflict between the law and a government’s political goals. This approach tends to 

focus on the effects of the pressure on lawyers’ technical interpretation of the law in their legal 

advice. From this perspective, we are to assume that the value of lawyers’ advice to government 

is contingent on how they exercise interpretive discretion and resolve uncertainty in the law. 

This underestimates the complexity of what lawyers do. Lawyers’ arguments can be evaluated 

not only for their technical or ethical rightness, but also by reference to the political context of 

their role. 
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I now turn to analysing how the responses of the in-house lawyers in the early days of the 

airspace controversy were contingent in other ways that reflected both the institutional context 

and its effects on senior officials and other political actors involved in the airspace decision.  

a) The contingency of the needs of individual decision-makers 

The role of Arbiter in my typology assumes that officials ask lawyers for advice because they 

need certainty about how the law applies to government decisions. The early interactions 

between the in-house lawyers and their managers in the airspace controversy showed that 

officials may look to lawyers to meet other needs. Pielke points out that, in a political context 

defined by values conflict, officials may need space to consider their decision, so the most 

useful role for technical experts is to clarify or increase their choices.47 Leaving choices open is 

desirable because technical experts should not make values choices that are best left to 

democratically accountable officials. Stone argues that, in the polis, ambiguity about decisions 

can be an important strategy for officials to obtain ‘wriggle room’ until they have decided on 

a course of action.48 Adopting these perspectives, there are valid reasons why officials may 

need to consider carefully whether they want legal advice that will clarify the boundaries which 

the law imposes on their decisions.  

The legal files of NAS2b reveal that senior managers looked to the in-house lawyers to 

accommodate their need for space to choose whether, and how, the legal questions they raised 

should be answered. The in-house lawyers’ arguments about the need to question the legality 

of the airspace change were primarily made orally and documented in notes and the draft advice 

on the file that were not distributed. ‘Questioning the question’ assisted the lawyers to manage 

the effects of the values conflict on people inside the organisation, including the lawyers 

 
47 Pielke, above n 1, 17. 94-95, 141-143. 

48 Stone, above n 19, 243. 
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themselves. It met people’s needs for space to consider whether they wanted to proceed with 

legal advice.  

In late December, external lawyers were briefed and produced a draft memorandum of advice 

that was sent to the Airservices Board. The memorandum raised an additional potential 

problem with the decision to introduce NAS2b: whether the decision was a proper exercise of 

power under administrative laws. Significantly, the external lawyers also used the device of a 

‘draft’, rather than a final opinion. This document included a series of questions that the 

directors should consider at their meeting and was never finalised.49 

b) The contingency of events  

The see and avoid airspace change went live on 27 November 2003, by which time all the pilots 

in Australian airspace had undergone pilot training, had been issued with new maps, and were 

flying under the new rules. Three people inside the Agency had changed their view of the 

problem they faced. The catalyst for the change was the 24 December 2003 incident involving 

a Virgin 737 passenger jet that took avoiding action when it came within 200 feet of a light 

plane flying under Visual Flight Rules after its the 737’s on-board collision advisory alarm 

went off on descent to Launceston.50 This event attracted mainstream coverage by news 

organisations, but the most active public response was online by contributors to the 

Professional Pilots Rumour Network.51 An example of the exchanges on those forums is set out 

in Fig. 6.3. 

 
49 Senior Partner, private law firm to Airservices General Counsel, ‘Draft Memorandum of Advice ‘re Governance 

Arrangements for Implementation of National Airspace System by Airservices Australia’ (1 January 2004) in Document 34 

ASA Legal Files. 

50 Australian Transport Safety Bureau, Air Safety Occurrence Report 200305235 Boeing Co 737-700 SOCATA – Group 

Aerspatiale Tobago, 24 December 2003.  

51 ‘Yet another DJ near miss’, on The Professional Pilots Rumour Network (25 December 2003) 

<https://www.pprune.org/australia-new-zealand-pacific/113178-yet-another-dj-near-miss>. 
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Fig. 6.3: Example of the debate on the Professional Pilots Rumour Network, 25 December 

2003 

The incident also sparked debate on the forum about whether the technology carried on board 

aircraft was a form of Air Traffic Control. Contributors argued about the merits of collision 

avoidance technology carried by passenger aircraft (TCAS) as a method of separation. A 

contributor posting under the handle RTB RFN wrote:  

TCAS RA [Resolution Advisory] response should not be used as a primary separation 

tool in controlled airspace because it introduces another hazard for all other airspace 

users. Upon complying with an RA command that aircraft then becomes an unknown 
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factor to air traffic control and is, therefore, uncontrolled.52  

While the legal file contains only limited information about the emotional climate inside 

Airservices after the Launceston incident, there are some clues. The incident appears to have 

increased the anxiety of senior managers around the increased risk to passenger aircraft in see 

and avoid airspace. This issue was clearly of ‘personal’ concern to the directors since they 

asked management for a reassurance that it was safe for Airservices to continue to operate the 

airways.53  

An air traffic controller who witnessed the atmosphere in the Agency at that time, argued that 

the timing of the Launceston incident was crucial to the legal arguments getting traction with 

senior managers and the Board: 

Participant: and I think it happened within about three or four weeks of the change, so 

it was resonating. If that hadn’t happened, then I think the whole legal argument 

probably wouldn’t have got the prominence. But just the timing of it. 

Interviewer: I think it helped us, too. 

Participant: Look, I just think that I can remember, you could feel this shudder through 

those that were close to this when that occurred. What does this mean? Because at that 

point in time, our legal understanding was probably quite limited. 54 

The Board met for the first time after NAS2b was introduced at 5pm on Saturday 31 January 

2004. Not all the directors present were convinced there was a safety problem with the airspace. 

At the time of meeting there appeared to be some tension amongst them about the course of 

 
52 ‘Yet-another-dj-near-miss-2 on The Professional Pilots Rumour Network (1st Jan 2004) 

<https://www.pprune.org/australia-new-zealand-pacific/113178-yet-another-dj-near-miss-2>. 

53 Airservices Australia, ‘Minutes of Board Meeting held via teleconference, 1 February 2004’ in Document 97, ASA Legal 

Files  

54 Interview (15 December 2017). 
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action they should take. One director described the legal problem as semantics: ‘Words have 

got us into trouble or rather bad wording, and better wording will get us out of it.’55 The director 

suggested to the Board that it change the words of the Safety Management System to allow 

Airservices to  make decisions that increased risk provided such decisions were ‘part of the 

process leading to a safer system.’56 After the Board meeting of 1 February 2004, the Chair 

asked for the legal issues to be reviewed afresh by Senior Counsel. The Board also engaged its 

own external lawyers to advise them on the way forward. A week later, Airservices issued a 

media release acknowledging that certain governance obligations for the approval of NAS2b 

were not met.57  

c) The contingency of the representation of lawyers’ role by political actors 

On 17 February 2004, the question of when legal advice was given to Airservices was raised 

in the adversarial parliamentary environment of a Senate Estimates hearing. At the hearing, 

Labor Senator Kerry O’Brien probed witnesses from Airservices, the Civil Aviation Safety 

Authority and the Department of Transport and Regional Services about the Launceston 

incident and the safety of the see and avoid airspace. Senator O’Brien argued that the 

Launceston incident was evidence of an unacceptable level of risk in the Air Traffic system. 

He asked CASA’s Chief Executive Officer at the hearing:  

Senator O’Brien: Why did CASA agree to stage 2b if you believed the change would 

increase risk? 

Mr Byron (CASA): I do not believe it says that. It says there are risks associated with 

it. 

 
55 Director to Airservices Board (Email 31 January 2004) in Document 55, ASA Legal Files. 

56 Ibid. 

57 Airservices Australia, ‘National Airspace System’ (Media Release, 9 February 2004) in Document 84, ASA Legal Files. 
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Senator O’Brien: It says, ‘will bring about an increase in risks.’ That is what it says. 

They are the words.58 

His questions about the legality of the decision to introduce the see and avoid airspace changes 

were directed to Airservices Chief Executive, Bernie Smith: 

Senator O’Brien: On what date did Airservices become aware of the problem with 

governance and process about the implementation of the NAS?  

Bernie Smith:  We first decided to have a look around 11 December and it was at that 

time we started a process. That was the early stage when we said, ‘maybe we should 

have a look at this.’ We then sought advice which took some weeks to complete.  

Senator O’Brien: When was the Minister informed there was a problem with the process 

and the arrangements.59 

In the context of the political debate about NAS2b, the timing and content of the ‘legal advice’ 

and whether it was given to the Minister before, or after, the Launceston incident was politically 

valuable information that could be used by the Opposition to make arguments that the Howard 

Government was aware the airspace was ‘unsafe’ before the Launceston incident. The effect 

of the question was to force the Airservices CEO to express a judgment about the role of the 

in-house lawyers. When Bernie Smith dated the legal advice from the time the Board first 

received the draft memorandum of the external lawyer in early January 2004, he made an 

argument about the nature of ‘legal advice.’  

 
58 Evidence to Senate Standing Committee on Rural and Regional Affairs and Transport, Parliament of Australia, 17 

February 2004, 98 (Mr Byron). 

59 Evidence to Senate Standing Committee on Rural and Regional Affairs and Transport, Parliament of Australia, 17 

February 2004, 107 (Mr Bernie Smith). 
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The argument that legal advice was not given until an ‘independent’ external lawyer gave a 

response to the Board appeared in subsequent external statements made by Airservices about 

how it was responding to the problem of the airspace changes. While it appeared that the in-

house lawyers did not act as Arbiters of the technical legal issues, they continued to play an 

important role in the decisions made by people in the Agency. That role will be discussed in 

the next two chapters.  

vi) Commentary from Interviewees on the themes of  this chapter  

The ideal role of the Arbiter that underpins many academic and professional discourses about 

the advisory role of lawyers in government practice does not fully engage with the terrain 

explored in this chapter. Stated simply, the focus on lawyers’ role in interpreting legal doctrine 

and case law misses the importance of the subtle negotiations that take place with the people 

they advise before ‘legal advice’ is requested. It also excludes from analysis several 

assumptions about their role. As explained in Chapter Four, section v, I interviewed 50 lawyers 

and officials with experience of federal government legal practice to provide a commentary on 

the themes of the case study. The interviews elicited responses on six questions that arise from 

the findings of this chapter: 

1) What is legal advice? 

2) How do lawyers persuade officials they need legal advice? 

3) Who asks legal questions?  

4) What is the status of draft advice? 

5) When is legal advice needed? 

6) How does timing impact on lawyers’ advisory role in government decision-making?  

The participants’ responses to my questions juxtaposed a formal description of their role with 

an informal description of the reality of government practice. This led me to consider Gilbert 
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and Mulkay’s ground-breaking research about the discourse of scientists in a scientific 

controversy.60 Gilbert and Mulkay found that scientists involved in the controversy used two 

contrasting vocabularies or interpretive repertoires.61 In published scientific papers scientists 

gave objective accounts of their research that minimised their personal involvement in the 

subject of study, conveying the ‘otherness’ of science. In contrast, in informal conversations 

scientists highlighted the multiple contingencies around their research, revealing that variances 

in their personal situations shaped the results to a significant degree. My analysis also shows 

that the way my participants represented the role of lawyers in conversation was also more 

variable, contingent, flexible, and sometimes more ambiguous than is commonly represented 

in the scholarship about the role of lawyers in government practice.  

a) What is legal advice? 

Public discourses about lawyers’ role use the term ‘legal advice’ as a term covering what 

lawyers do, rather than seeing it as a category about which there can be room for political 

argument. What legal advice ‘is’ in any given situation, how advice is constructed and 

negotiated between a variety of government actors over time, how it is used, by whom, and for 

what purpose are questions which are crucial to understanding the role and influence of lawyers 

in political life.  

It was apparent from file notes on Airservices’ legal files that senior managers in the Agency 

gave the phrase ‘legal advice’ a formal meaning that was different from ‘other’ kinds of 

informal communications that took place with lawyers behind the scenes. The different labels 

for advice employed by lawyers to distinguish variations in their communications was also a 

recurring feature of my conversations with participants. What struck me about many of my 

 
60 G Nigel Gilbert and Michael Mulkay, Opening Pandora’s Box: A Sociological Analysis of Scientists’ Discourse 

(Cambridge University Press,1984). 

61 Ibid 40, 47, 55-57. 
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conversations was the way participants distinguished legal advice from ‘other advice’ given by 

lawyers.  

When officials and lawyers I interviewed used the phrase ‘advice’ in relation to lawyers’ role 

in government they referred to a variety of communications. They described ‘advice’ as being  

presented in various ways: it could appear in a written opinion; it could be ‘formal’ or 

‘informal;’ it could be given orally in conversation or via an email or in a set of PowerPoint 

slides, or a framework of a legislative scheme, in comments on a policy proposal, draft 

legislation, or a draft set of reasons for an administrative decision. Lawyers could give officials 

‘draft advice,’ a ‘provisional view’ of the law, and they could interpret the meaning of policies. 

Officials could also ‘sound out’ lawyers to help them decide whether legal questions should be 

answered and what the questions should be. Lawyers’ advice could be crafted in language 

which was definitive, or it might be expressed as an estimate of probable risk, or it could be 

provisional on further information coming to light.  

The term ‘advice’ in its ordinary usage means that the person advised can choose to act on 

advice or not. My conversations suggested that the unifying quality of ‘legal advice’ is that it 

must be needed or wanted by an official who has the bureaucratic authority to request it. 

Amongst my interviewees there was a common expectation that ‘legal advice’ can be relied 

upon by officials unlike ‘other advice’ lawyers provide. Several participants described legal 

advice in legalistic terms as written down advice that answers specific questions of legal 

interpretation that lawyers and officials agree should be answered. Some said legal advice 

should be written down which implies that it may not be. Written legal advice had the 

advantage of being clear and subject to legal professional privilege. It could also be a strategy 

used by lawyers to prevent oral advice from being misinterpreted or being given an expanded 

application beyond the specific context in which it was given. To be legal advice, written 
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communications had to exclude ‘policy’ which should be discussed separately even if the 

policy and legal issues were in practice intertwined.  

b) How do lawyers persuade officials they need advice? 

Officials’ need for legal advice appears to be clearest when they ask lawyers to produce a 

formal written document which is marked as legal advice and is not in draft. While this is 

consistent with the conventional assumption that lawyers act on the instructions of officials 

with authority to request legal advice, the lawyer participants in this study described using 

various strategies to persuade individuals that advice was needed. These included forging 

alliances with organisational ‘influencers,’ marketing their skills, and building a bank of credits 

within a department or agency by showing they had a track record of enabling decisions. Some 

government lawyers admitted to using even stronger tactics to gain attention for their concerns. 

One participant spoke about telling stories about past legal calamities from an agency’s 

chequered legal history. Another said they would emphasise the risks of public reputational 

damage if their advice was not heeded.  

c) Who asks legal questions?  

My analysis of my conversations with interviewees supported the findings of the case study 

that informal conversations are a way for lawyers and officials to discuss the potential for legal 

problems that need not be recorded as legal advice.  

Participant 1: Yeah, I guess I distinguish… I don’t see that as so much as being about 

giving legal advice and not recording it. There are times when a decision maker might 

want to know whether there’s a potential issue here. But the last thing they want is for 

you then to dash off some legal advice on that because they haven’t asked for legal 

advice. They might just be saying, is there an issue there that I need to think about? 

And you might answer by saying, look there is likely to be something there, but I’d 
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have to look at it more carefully to be sure. In which case they’ve then got the choice if 

they actually want to get legal advice or not. So that is… I don’t think about a decision 

not to record the legal advice that’s been given, it’s not actually giving legal advice. All 

you’re saying is there is something that would be worth getting advice on, or 

alternatively, no there’s probably actually not an issue. I don’t think that’s actually legal 

advice as such.  

Participant 2: I agree with that. I think there’s a distinction, particularly at the senior 

levels there’s a distinction between being an advisor to a minister or a senior official 

about what their next course should be, which you wouldn’t necessarily document, what 

should I do, should I do this, that or the other versus formally seeking legal advice.  And 

in that context, there’s plenty of conversations I would have with [senior official] about 

well actually, I think you should do this, that or the other. And that would not 

necessarily need to be documented, and they would be informal conversations.62  

Another interviewee clarified that writing and talk are different repertoires for answering 

questions: 

So, you know the way people talk is different from the way they write sometimes. And 

so, if someone - their immediate reaction is oh god what’s the answer to that, ‘what is 

this?’- ‘we need to know blah,’ it’s because they’re reacting to something. It does 

happen occasionally where they might ring up and ask, you know ‘we’re going to send 

you through a request to ask you to advise us on this’ and once I get my head around 

what the situation is I think well actually you don’t really need to know that, you need 

to know this.63 

 
62 Interview (12 September 2017). 

63 Interview (19 March 2017). 
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These exchanges suggest that the preliminary conversations between lawyers and the people 

they advise are important in ensuring that the questions that are the subject of advice will yield 

‘useful’ answers. This analysis is consistent with the findings of the case study and suggests 

that lawyers can have a considerable influence in the framing of legal questions. Questioning 

the question is not incompatible with the idea that lawyers give ‘legal advice’ on ‘instructions’ 

but is consistent with their ethical obligations under the rule of law to guide officials to act 

within the law.64 

d) What is the status of draft advice?  

For many interviewees it is routine to give draft advice. They gave a range of reasons as to the 

advantages of giving draft advice: to ensure the facts are accurate, to allow for changes in 

circumstances in a fluid policy context, to ensure recommendations are workable in practice or 

are presented in a form which is suitable for an audience. These responses were consistent with 

the Arbiter type as an ideal model of lawyers’ role but there were different views on the status 

of draft advice. Some interviewees thought draft advice should be treated as legal advice if the 

author has provided their final word on the questions raised by the instructions. Others thought 

draft advice was not legal advice because it could not be relied upon:   

Interviewer: Are there occasions where you don’t want an opinion finalised, because 

you’ve looked at a draft and it’s not going quite the direction that you’d hoped? 

Participant: Yeah but rarely. 

Interviewer: Rarely, uh-huh. 

 
64 Chad Jacobi, ‘How the ethical duties of the public lawyer are defined by the Constitution and the structure of government’ 

(Paper presented to the National Administrative Law Conference: Integrity in Administrative Decision-Making, National 

Wine Centre, Adelaide, 19-20 July 2012) 14. 
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Participant: I wouldn’t say it would never happen, 

Interviewer: And then what’s the status of that advice at that point? 

Participant: As I understand it it’s just draft, it doesn’t exist.65 

Another lawyer participant volunteered that there was probably a graveyard of draft advices on 

government files that are never settled because the answers are not likely to be useful to the 

recipients.  

e) What advice do individual decision-makers need?  

The potential for ambiguity around the meaning of legal advice arises because written advice 

that answers specific questions is not always what is needed or wanted by the people lawyers 

advise in government practice. This participant explained how they helped clients to formulate 

questions that were appropriate to their needs.  

Interviewer: … you were talking before that there can be a tension between the need 

for advice on the technical aspects of a policy and the way it is presented?  

Participant: Yes, yeah, and sometimes they can be really juxtaposed. Juxtaposed? Like 

in your face and really conflicting. And then it’s kind of like a question of judgment 

about what’s to win. Because sometimes it’s not just about the legality of it, it’s about 

the presentation, it’s about the politics.  

Participant: So, if you use political in a broader sense it always comes into what you do 

and how you give advice. Like I would never ever give advice that is wrong or not 

supported by the law but I’ve certainly had discussions with clients where I’ve said, 

‘look, I don’t think you want my advice because this is what it’s likely going to say and 

 
65 Interview (11 August 2017). This participant later wanted to clarify that she understands that legal advice has not been 

given unless a draft is put into final form.  
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I’m not sure that’s going to help you.’ Or you might talk to them about what the 

questions are that they really want to ask and help direct them to the right questions. 

And if you’re not doing… I mean to do that you have to be aware of where it is you 

want to go in the broader environment. Because it would be very easy to just say, ‘OK, 

it would be nice, this question I’m going to answer it’, and then it is and if you’re not 

conscious of that might not be helpful them.66 

Some individuals I interviewed emphasised that they needed legal knowledge to make 

decisions, but that written advice could be too literal or inflexible for their needs.  

Interviewer: So, where you’ve got that situation where, you don’t have absolute clarity, 

what do you do then, do you press them to give you more precise advice? 

Participant: Yeah, sometimes, but that’s why I said, one of the things I tend not to do 

was to not to ask them to put things in writing unless I knew exactly what they were 

going to say because sometimes lawyers, I found, would give you their advice, which 

would be sort of a bit equivocal or on the one hand, on the other hand, but then when 

you want to put it in writing they get very conservative and, you know. I mean, 

obviously you don’t want to be doing anything dodgy, but on the other hand if you want 

to get the policy through you want to know what their advice is.67 

f) How does timing limit the involvement of lawyers in government decision-making? 

Many of my participants described their involvement in government decision-making as 

constrained by bad timing. They expressed frustration about being involved after decisions 

were made and having a limited capacity to head-off problems before they arose 

 
66 Interview (11 April 2017). 

67 Interview (4 April 2017). 
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This participant spoke about how the operating environment can be hard:  

Interviewer: OK. So, in the toolbox we have strong analytical skills and method. What 

else might we have? 

Participant: I think really good communication with instructors is important because 

they need to be able to communicate what they want and we need to be able to 

understand and receive those messages and also we need to explain ourselves in terms 

of what our particular concerns are with the proposal they’re putting forward.  It can be 

quite confronting when you say well wait a minute we’ve got to take a few steps back 

and let’s talk about the constitutional underpinnings of what you’re doing for example, 

you haven’t really considered that and that’s understandable because you’re not 

lawyers. 

And that, you know that requires some tact and diplomacy in dealing with instructors 

because often what government wants to do is complicated, sensitive, sometimes it’s 

done in a rush, I mean not always do instructors have the luxury of time to develop a 

proposal. So, it’s being aware of that environment in which they’re operating and 

making sure that what we’re bringing to the table is constructive knowledge and 

suggestions in terms of the project that they’re developing.68 

Some participants suggested that lawyers are often involved too late to make a difference to 

outcomes — after policy commitments are set. The fear of blame was also described as a factor 

which might discourage officials from seeking legal advice.  

 

 
68 Interview (23 May 2017). 
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This participant explained that there are no rewards for individuals making right decisions in 

government practice but strong incentives to avoid blame for wrong decisions:  

Interviewer: Why do you think that happens, people delaying getting advice? 

Participant: I think that goes to the core of what you're interested in, in the sense that in 

the private sector if you get nine things out of ten right or seven things out of ten right, 

you're a hero.  In the public sector if you get one thing out of ten wrong, that's what 

you're known for. So the risk aversion in the private sector is far different to the public 

sector and if we can dodge in our space, if I can dodge a controversy long enough that 

it either becomes someone else's responsibility or keep it under the carpet to keep it out 

of this next news cycle or the one after that or the one after that, there's a whole lot of 

understandable reasons why things aren't dealt with.  Every day that goes by that you 

don't deal, it's a bit like pulling the handle on a slot machine. You may be lucky, but 

you may lose your money. It’s a completely different risk aversion. And it's a risk 

reward. If you're not rewarded for the things you get right, then you'll focus on the one 

thing you might get wrong.69 

Conclusion 

My analysis of the role of the in-house lawyers and external lawyers who advised Airservices 

during the period covered by this chapter has shown that, in the early days of the case study, 

there was no perfect unitary decision-maker whose mission from the start was to get legal 

certainty about their decision and nor were there model lawyers who sought to fulfil the role 

of Arbiters by giving ‘legal advice’ which reduced the decision-makers’ choices. There were 

in-house lawyers who ‘questioned the question’ to persuade senior managers to bring their 

concerns about the legality of the decision to introduce the see and avoid airspace change before 

 
69 Interview (1 May 2017). 
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the Board. There were individual lawyers who created space for senior managers and the Board 

to determine if and how the questions should be addressed. And there were senior officials who 

had to explain when the legal problem was identified to a political audience.  

My interview analysis suggests that legal advice is advice that is needed by an official with the 

relevant authority to ask for the advice. The advice with the greatest weight is usually a written 

document which gives certainty about the law but because the language of written advice can 

restrict officials’ choice of actions it is not always what they need. This gives additional support 

for the finding of my case study that whether officials are motivated to seek legal advice is not 

a straightforward matter in a political environment. The role and influence of lawyers depends 

in part on their ability to persuade officials that they need legal advice and on the timing of 

their involvement in government decision-making.  

The next chapter continues the story of the lawyers who advised Airservices during the airspace 

controversy after the Board sought further authoritative legal advice from external lawyers 

about its legal problem, examining the challenges they faced in the context of the evolving 

political struggle over the fate of the reform.  
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Chapter Seven: The role of lawyers in political argument 

Scope of this chapter  

This chapter explores the role of lawyers in political argument, continuing the story of the 

group of lawyers advising Airservices in the controversy over the Howard Government’s 

National Airspace Reform Agenda.  

The last chapter paused the story at the end of February 2004, when the Board of the Agency 

sought ‘independent’ legal advice from senior barristers and a private law firm about the legal 

problem with its decision to introduce the see and avoid method for managing air traffic in 

tracts of Australian airspace that had previously been under strict Air Traffic Control. This 

chapter takes up the story in February 2004 when the Board initiated a project to investigate 

the operational risk associated with the see and avoid airspace. The commencement of that 

project marked an escalation of the hostilities between the interests who supported the goal of 

greater pilot freedom, underpinned by the value of self-direction (individual freedom, 

autonomy), and those supporting the goal of protecting the lives of  the crew and passengers of 

commercial aircraft , underpinned by the value of security (protection of individuals and the 

community from harm). From then on, the ‘facts’ that were relevant to the airspace problem 

and the narratives in which they are framed were contested by the protagonists in the 

controversy. This part of the story shows how legal advice was used by political actors in 

arguments about the fate of the reform. 

The data for the case study analysis were largely drawn from the records of the legal files that 

show the months of February to April 2004 to be a period of intense activity for the Board of 

Airservices and people within the Agency as they grappled with the problem of NAS2b. Of the 

40 legal files, 9 are specific to this period and include more than a quarter of the overall number 

of records (about 230 listed bundles of documents). 
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The first section of the chapter links my role typology to the concept of ‘frame contest’ as a 

means of exploring the interplay between lawyers’ role and the values conflicts underlying 

volatile political debates. Section ii provides background on Airservices’ response to the legal 

and safety issues following the Launceston incident. In section iii I analyse the e extent to 

which the legal and safety issues were separated in public debates, before examining the roles 

that the lawyers advising Airservices played behind the scenes (sections iv to vi). 

I note that the General Counsel (the author) briefed the many external lawyers who provided 

written opinions to the Board and the Agency in this period. The Department of Transport and 

Regional Services also requested its own legal advice from the Australian Government 

Solicitor, a Commonwealth Government legal agency. Notably, the Department’s advice was 

forwarded to the Airservices Board and senior management on the basis that it was more 

authoritative than the legal advice the Agency was receiving elsewhere. I conclude the case 

study analysis at the end of April 2004 when the Board of Airservices decided to determine the 

safety of the airspace by adopting a highly technical approach to the measurement of the risk 

of an aircraft accident (section viii)). The chapter ends with commentary on the themes of this 

chapter drawn from my interview data.  

i) The role of lawyers in ‘frame contests’ inside institutional structures  

This chapter continues my examination of the ideal type of the Arbiter as a heuristic to analyse 

the advisory role of lawyers in government practice. In addition, I examine the opposite role 

type, the Advocate, that is commonly used by researchers to explore how ‘biased’ lawyers 

transgress the boundaries of law, policy, and politics. Fig. 7.1 summarises the attributes of these 

two role types. 
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Fig. 7.1: The Arbiter and the Advocate Role for Lawyers in Government Practice 

The idea that the role of lawyers in government practice is connected to the rule of law is 

strongly promoted by the legal profession. The Australian legal profession emphasises that 

lawyers in government practice have a duty to the rule of law which, in its most basic form, 

requires the government to act within the bounds of the law. In order to fulfil their duty to the 

rule of law, lawyers must take care to observe the invisible boundary between law, policy, and 

politics. The legalistic orientation of the profession draws a sharp distinction between the ideal 

role of the Arbiter (the independent legal expert) and the Advocate which is also evident in 

much of the scholarship about the role of lawyers in government practice. The role of Advocate, 

while appropriate for the court room, is understood to be inappropriate for lawyers advising on 

the legality of government decisions. Consequently, lawyers providing such advice should 

ensure their technical judgments remain separate from the judgements that must be made by 

the relevant decision-maker. The contrast drawn by writers between these two roles types 

creates an expectation that lawyers can choose to stay out of the political fray by ensuring they 

remain independent of politics.  

By focusing on how lawyers interpret uncertain black letter law, writers have neglected two 

important aspects of legal advice in government decision-making: first, the way lawyers’ 

advice makes certain ‘facts’ relevant in the process of government decision-making; and, 
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second, the way knowledge is used by political actors in government practice. It is important 

to understand both these aspects of lawyers’ role if we are to understand both the limitations 

and the potential of their role in government decision-making. The lens of this study suggests 

that the separation between law and politics, and legal interpretations and advocacy, comes 

under pressure when there is a values conflict underlying the subject matter of legal advice.  

Continuing the approach of the previous chapter, I analyse how the language of the lawyers 

advising Airservices was framed by a narrative that prioritised goals and values that underlay 

the decision situation facing the Agency’s Board. The framing action in this chapter takes place 

inside the Agency and outside of public view and is analysed as a strategic activity. This 

narrative is then compared to the frames used by the opposing interests in the airspace 

controversy to contest their goals and values priorities, both outside and inside the bureaucracy. 

My analysis shows that law, policy, and politics are not separate discursive domains when there 

is values conflict around a controversial decision. The external lawyers who were asked to act 

as Arbiters of specific technical questions were in fact suppliers of arguments which supported 

the Agency’s institutionalised values priorities. The arguments advanced by Airservices’ 

external lawyers about the legal risk with the Board’s decision to introduce NAS2b essentially 

re-defined the problem with the see and avoid airspace, providing new terrain for political 

debate. In practice, the legal advice to Airservices was used by political actors with opposing 

positions in the debate to persuade their audience to accept their goals and values priorities. 

This view of the relationship between lawyers and the policy process shows that lawyer’s 

advice can be used by political actors to contest and justify their values choices in high conflict 

situations.  
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ii) The escalation of the controversy 

Before turning to the lawyers who advised Airservices and how their legal advice was received 

within government, is important to map out the shifting terrain of the wider debate that was 

taking place about the see and avoid airspace changes, both inside and outside government.  

a) The view from inside Airservices  

Following the Launceston incident of 24 December 2003, the decision to introduce NAS2b had 

become a hydra with multiple heads: political; operational; reputational; and legal. People 

within the Department of Transport and Regional Services and related agencies, especially the 

Minister, began to argue about the fate of the see and avoid airspace changes. Several 

exchanges between senior officials, the Minister’s office, Board members and Airservices in-

house lawyers show that conversations about the problems with Board’s decision were being 

conducted in an atmosphere of rising crisis and intense activity. The resignation of the Acting 

Head Air Traffic Controller in October 2003 was followed by the resignation of the Chair of 

the Airservices Board, John Forsyth, in February 2004.1 As the previous chapter recounted, 

Forsyth was a helicopter pilot and original member of the Aviation Reform Group who acted 

as the proponent of the National Airspace System reform agenda.  

The dominant conversation inside Airservices around NAS2b during the months of February 

to April 2004 was about the risk of a mid-air collision between a passenger aircraft and a light 

plane flying on Visual Flight Rules and not about the ‘governance problem’ with the Board’s 

decision as it was described by Airservices senior managers. After the Launceston incident 

recounted in the last chapter, the pressing concern of the Board and senior management team 

was to take actions to reduce the uncertainty around the operational risk in the airspace.  

 
1 Steve Creedy, ‘Air Traffic Chief Quits after Reform Bungle’, Australian, 13 February 2004, 7. 
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b) The project to review the safety of the see and avoid airspace begins 

In the documentary records of the Airservices legal file, it appears that the legal issues 

associated with the Board’s decision to introduce NAS2b were separate and subordinate to the 

safety issues. This approach was also consistent with the ‘ontological gerrymander’ described 

in section ii of the last chapter — the powerful frame that ensured that ‘safety’ was discussed 

by people within Airservices as a question of operational risk as defined in the Safety 

Management System. ‘Safety’ from the perspective of people within Airservices continued to 

be defined as the risk of an aircraft accident and not either a legal obligation or a term of 

political argument.  

Over the course of February 2004, an operational risk project was initiated by the Board of 

Airservices to resolve the uncertainty about the risk in the airspace. The scale and intensity of 

the activities within the Agency devoted to the ‘operational’ questions around NAS2b far 

outweighed the resources devoted to addressing the legal issues. More than legal advice, the 

Board and senior managers required information about the short, medium, and long-term steps 

they could take to quantify the risk and benefits in the Class E see and avoid airspace.  

The project was divided up into a series of teams with different risk management 

responsibilities. The first team to be established was the ‘NAS Project Team.’ This team 

comprised senior air traffic controllers from the Air Traffic Management Division who were 

asked to investigate and report to the Board on how Airservices could reduce the risk in the 

airspace. They acted as technical experts who had experience in different facets of airspace 

management, such as the design of the airspace and air traffic control procedures. Part of their 

role was to come up with alternative airspace design options including short-term measures 

that would help recreational pilots increase their awareness of proximate commercial aircraft 

sharing the see and avoid airspace.  
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A separate team was established to undertake a full cost–benefit analysis of the airspace, 

headed by a senior manager within the Air Traffic Management Division. Additional in-house 

technical experts from the Directorate of Safety and Environment Assurance and the Office of 

the Head Air Traffic Controller were asked to give separate advice on the measurement of 

airspace risk including reports on the number of instances where aircraft in the see and avoid 

airspace had come within an unsafe distance of each other because of the changes in the rules2. 

By the end of February, Airservices had also set up a new airspace regulatory unit to deal with 

the Minister’s concern about the apparent ‘conflict of interest’ between the Agency’s regulation 

of airspace classification and its provision of Air Traffic Control. The role of the new unit, 

named the Airspace and Environment Regulatory Unit (AERU), was to provide an additional 

review of any proposed change to NAS2b.  

At the Board meeting of 13 February 2004, chaired by the Acting Chair, Air Marshal Les 

Fisher, the Board decided to test options that the technical experts in the NAS Project team had 

developed to address the operational risk in the airspace. By mid-February, specialists in 

airspace design had produced five possible sub-alternatives. By early February, these were 

distilled into two options. Under ‘Option One’, all the Class E airspace would be replaced with 

Class C except where it had been introduced in airspace in the lower flight levels.  This proposal 

required Air traffic controllers to separate aircraft flying under Visual Flight Rules from aircraft 

flying under instrument flight rules in all the airspace where that had previously been the norm. 

‘Option Two’ proposed to leave the Class E airspace in the upper flight levels, only 

reintroducing Class C airspace around aerodromes with an Air Traffic Control tower. In 

addition to these options, the Board agreed to advance two short-term mitigations to address 

the operational risk. These involved the deployment of a portable radar at Launceston Airport 

 
2 See Appendix 4; Organisational Chart Airservices 2003-4. 
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and new navigational maps that would reinstate the radio frequency information removed by 

the NAS2b decision.  

c) The commercial pilots voice their opposition  

The commencement of Airservices’ risk management project was a signal to the interests who 

supported the goal of greater pilot autonomy that NAS2b was in jeopardy. Chapter Five 

explained that the rhetorical strategy of the actors who supported the goal of greater pilot 

autonomy aimed to prevent their opponents from mounting a credible argument against the 

National Airspace System. Recollect that the Aviation Reform Group and NAS 

Implementation Group were established by Cabinet as independent bodies with political 

authority to ‘supervise and oversight’ the implementation of the reform by Airservices and the 

Civil Aviation Safety Authority.3 The narrative of the NAS Implementation Group was that 

consultation with the wider aviation industry was unnecessary because there had ‘effectively’ 

been ten years of consultation in advance of the Howard Government’s announcement of the 

reform.4  

When, in January 2004, air traffic controllers began holding workshops and meetings to gauge 

the industry’s reaction to Airservices’ initial proposal to change the airspace, the commercial 

pilots who had been shut out of the conversation about the National Airspace System reform 

agenda were able to voice their opposition. Notes from the meetings held with industry 

representatives to discuss their experience of the National Airspace System reveal that the 

 
3 Deputy Prime Minister, Minister for Transport and Regional Services, John Anderson MP, ‘Aviation Reform Group’ 

(Media Release, 22 February 2002). 

4 National Airspace System Reform Group, ‘Airspace Reform and Consultation’ <http.dotars.gov.au> (Australian Web 

Archive). 
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assumptions underlying the National Airspace system were contested by commercial pilots.5  

They also illustrate the depth of the values conflict between the opposing sides.  

The pilots from the national and regional commercial airlines who attended meetings over 

January and February 2004 complained that they been unable to get the NAS Implementation 

Group to listen to their concerns about the reform. Amongst the arguments they made were that 

‘see and avoid’ was an unacceptable hazard for commercial aircraft on take-off and descent 

and was overly reliant on airlines’ use of collision avoidance technology. Some contributors 

also suggested that the pilot training material and the simplified maps produced by the NAS 

Implementation Group actively discouraged Australian recreational pilots flying from using 

their radio to communicate their whereabouts to aircraft in their vicinity, creating an additional 

safety hazard.  

The commercial pilots’ concern about the safety of the see and avoid airspace changes, 

including the removal of radio frequency information on navigational maps, were consistent 

with the concerns being voiced by Civil Air and the commercial pilots’ unions in the media. 

Like the unions, the pilots’ discourse appealed to the goal of protecting the lives of fare-paying 

passengers. But this group of interests also questioned the foundational assumption of the 

National Airspace System — that ‘see and avoid’ was in fact the practice of pilots in the United 

States. Several pilots said that in the United States pilots flying under Visual Flight Rules had 

a different culture. Unlike the Australian system that charged for, and therefore discouraged 

private pilots from using, the services of air traffic controllers in Controlled Airspace, the 

United States system encouraged pilots flying under visual techniques to use free navigation 

services that made them visible to other aircraft in-flight.6  So formulated, the problem of  the 

 
5 Airservices Australia, ‘Airspace Charting Hazard Identification Workshop and Safety Case Assessment and Reporting 

Determination’ (Notes of meetings, 8 March 2004) in Document 172, ASA Legal files.  

6 Ibid. 
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NAS2b see and avoid change was that pilots flying under Visual Flight Rules had become 

‘invisible’ to commercial aircraft in their vicinity, unlike in the United States.   

d) The Board announced that the decision to introduce NAS2b was flawed 

Just before the Senate Estimates hearings of 16 February 2004, the decision of the Board to 

revisit the risk of the NAS2b airspace changes became public.  

The decision was announced in a media release in which the CEO is quoted as saying: 

‘the thrust of the E airspace changes introduced in November was to provide greater 

flexibility to Visual Rules Aircraft.’ 

‘Our conclusion was that this was flawed to the extent that service levels were reduced.’  

‘The Airservices Board has therefore decided, having regard to its statutory 

responsibilities, to take further action as a result of our analysis, industry comments and 

experience over the last few months.’7  

The initiation of the risk management project made clear that Airservices’ decision to introduce 

NAS2b was now under review, having regard to its statutory responsibilities. Further the 

Agency was actively considering proposals to reduce the access of recreational pilots and 

restore Air Traffic Control to the contested airspace. 

iii) The separation of the legal issues and the safety issue in public debates  

As far as the public debate about NAS2b was concerned, Airservices and the Department of 

Transport and Regional Services separated the legal issues from the safety issues as is 

illustrated by the parliamentary debate about NAS2b that occurred at the Senate Estimates 

 
7 Airservices Australia, ‘Airservices clarifies decision’ (Media Release 20 February 2004) in Document 117, ASA Legal 

Files.  
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hearing on 17 February 2004. Responding to questions from Labor Senator Kerry O’Brien, the 

Secretary of the Department of Transport and Regional Services Ken Matthews said:  

There are two streams of issues that are being dealt with at the moment. The safety 

issues need to be kept separate from the legal process issues. The safety issues are pre-

eminent, and all agencies have been giving safety first priority in the work they have 

been doing. The legal issues are separate and do not affect safety, but it is important, 

and we have always said it is important within ARG meetings — that we follow proper 

process.8  

The CEO of Airservices, Bernie Smith, was also questioned by Senator O’Brien at the 

Estimates Hearing. He echoed the sentiments of the Secretary of the Department that the legal 

issues and safety issues concerning NAS2b were separate: 

The fact we didn’t follow the processes that we were legally required to is certainly 

something which poses a risk to the organisation but not to the national airspace.9  

While the questions posed by the Labor Senator were aimed at showing the airspace changes 

had increased risk of a mid-air collision, the answers of the representatives of the government 

agencies follow a common script in which the airspace is safe even if the decision-making 

process might be legally problematic. By describing the problem with NAS2b as broadly a 

legal ‘process’ issue, Airservices’ representatives implied that it was not serious, because it did 

not affect public safety. All the political actors who were invested in the future of NAS2b, 

including the interests who supported the goal of greater freedom for private pilots, the 

 
8 Evidence to Commonwealth, Senate, Committees, Rural and Regional Affairs and Transport Legislation Committee, 17 

February 2004, 51 (Mr Ken Mathews). 

9 Evidence to Commonwealth, Senate, Committees, Rural and Regional Affairs and Transport Legislation Committee, 17 

February 2004, 108 (Mr Bernie Smith). 
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commercial airlines and the two agencies, needed to reduce public anxiety about the risk in the 

airspace, although they had very different motives for doing so.   

Although the way in which the legal issues were publicly discussed by the political actors was 

consistent with the view that the boundaries of law and politics are separate conceptual and 

discursive domains, there were rhetorical advantages to separating the legal issues from safety 

in the context of airspace reform. Keeping the sensitive question of the risk of a mid-air 

collision in the airspace out of public view made this kind of controversy different from other 

policy arenas, such as climate change, where the potential harm to the public is openly debated 

as a matter of public concern.10 It meant that the battle about airspace safety continued to be 

waged by a small group of political actors and their expert advisers within a narrow frame 

underscored by two sets of opposing goals and values priorities.  

iv) The wider audience for the legal advice  

The ideal type of the Arbiter in my typology of lawyers’ advisory roles provides advice to a 

‘decision-maker’ who is most likely an abstract entity which needs to know whether their 

decisions are within the bounds of the law. Most analyses of lawyers’ role in government 

practice do not account for the possibility that political actors engaged in debates around a 

decision view the legal frame of a policy problem as a site of rhetorical struggle. This may be 

partly because they do not acknowledge that there may be a wider audience for legal advice 

than the individuals who have requested it. There is also perhaps an assumption that the people 

to whom legal advice is addressed will not disclose details of the advice, because it has the 

protection of legal professional privilege. In contrast, the experience of the lawyers advising 

Airservices during the airspace controversy suggests that, where the subject of advice is 

politically contentious, there can be a broad audience for legal advice. It is not always the case 

 
10 Michael Heazle, Uncertainty in Policy Making: Values and Evidence in Complex Decisions (Earthscan, 2010) 123. 
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that legal issues remain secret. Like any other information, legal advice can be disseminated in 

many ways including via deliberate disclosures by the recipients, through leaks, in media 

announcements, or in response to questioning in Parliament. 

Responding to questions by Senator O’Brien in the February Senate estimates hearing, the CEO 

of the Airservices, Bernie Smith, explained what went wrong with the legal process followed 

by Airservices when it introduced NAS2b: 

Yes, there are two elements to it. The first was that we relied, as I said in the statement, 

on the view of CASA and other bodies rather than undertaking an analysis ourselves of 

some elements of the NAS. So, whilst we perform safety cases, those cases said, ‘Okay, 

we are happy this is fine, because CASA have checked it all and they are okay with it.’ 

Again, that was in turn on the basis that it was accepted practice in the United States. 

With the benefit of legal hindsight that was not appropriate. We should have done a full 

analysis ourselves.11 

While Airservices’ legal advice was primarily addressed to the Board, the Agency’s problem 

with NAS2b concerned a larger audience of political actors. After the Sydney workshop, the 

term ‘roll-back’ entered the discourse about the future of the National Airspace System. The 

term ‘roll-back’ implied that Airservices’ was proposing to over-turn all the airspace changes 

introduced on 25 November 2003. Groups such as the Aircraft Owners and Pilots Association, 

various aviation sporting clubs, such as the Australian Ultra-light Federation and Australian 

Sports Aviation Confederation, and flying schools, as well as several private pilots, used ‘roll-

back’ to discredit efforts by Airservices to advance proposals to address its problem. They 

 
11 Evidence to Commonwealth, Senate, Committees, Rural and Regional Affairs and Transport Legislation Committee, 17 

February 2004, 106-107 (Mr Bernie Smith). 
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argued that any reduction of their access to airspace would damage the general aviation 

industry by increasing the cost of flying.12  

Because of the reliance placed on the lawyers’ advice as a justification for the Board’s decision 

to revisit the airspace risk, the interests who supported NAS2b blamed the legal problem for 

the proposed ‘roll back.’ Dick Smith announced in a media release ‘It appears the bureaucrats 

didn’t follow the correct procedures to introduce the new safer airspace changes and now their 

lawyers are forcing them to reverse the safety improvements.’13 Airservices also received a 

series of letters with a similar message on behalf of the groups representing recreational pilots.14 

For example, the Gliding Federation of Australia wrote ‘this situation has NOT been created 

because of any safety concerns regarding the NAS as implemented but because a failure of 

your internal processes may have created a situation where Airservices may be exposed to 

litigation.’15  

The responses of the interests supporting the goal of greater pilot freedom are important 

background because they highlight that, while representatives from Airservices and the 

Department publicly treated the legal and operational issues as separate discursive domains, 

the boundaries were unstable. The attempts to blame the ‘legal problem’ for the initiation of 

the review of NAS2b also helps explain why the framing of the legal advice became politically 

contentious.  

 
12 Airservices Australia, ‘Airspace Charting Hazard Identification Workshop’ above n 5. 

13 Dick Smith, ‘Dick Smith Gets a 60th Birthday Present: Airspace Reform Good News. Safer than Ever to Fly with Qantas 

and Virgin’ (Media Release, 18 March 2004) in Document 102, ASA Legal files. 

14 Aircraft Owners and Pilots Association to Acting Chairman of the Board, Airservices Australia (Letter, 20 Feb 2004) in 

Document 123, ASA Legal Files; Air Safety Australia to Acting Chairman of the Board, Airservices Australia (Letter, 24 Feb 

2004) in Document 124 ASA Legal Files. 

15 Gliding Federation of Australia to Chief Executive Officer, Airservices Australia (Letter,1 April 2004) in Document 312 

ASA Legal Files. 
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v)  The technical meaning of the legal advice   

Because the meaning of the law is often uncertain, many commentators consider that lawyers’ 

technical skill in interpreting the law for public officials is an essential resource for ensuring 

public power is legitimately exercised. Commentators tend to describe ‘hard cases’ as 

situations where it is difficult for lawyers to interpret the law, because the outcome in litigation 

is highly uncertain. Rarely do they suggest that lawyers can play a useful role in enabling highly 

contested political choices. For many legal scholars and members of the legal profession the 

idea that lawyers’ role is to enable policy outcomes is unpalatable because it diminishes their 

respect for the integrity of the law. According to Brian Tamanaha: ‘Lawyers with a purely 

instrumental view of law will manipulate legal rules and processes to advance their client’s 

ends; lawyers with a non-instrumental view in contrast will accord a greater respect for the 

binding quality of legal rules that is required to maintain the integrity of the law.’16   

During the months of February and March 2004, Airservices and its Board sought advice from 

lawyers from two private law firms and two Senior Counsel on specific questions about how 

they should respond to the legal issues with NAS2b. At the end of February, the Minister 

requested Airservices to provide all legal advice to the Department, noting that he did not 

accept that the airspace systems should be changed. Subsequently, the Minister exercised his 

power of direction under section 16(1) of the Air Services Act 1995 (Cth) to compel the Agency 

to provide the relevant documents.17 A bundle of 15 documents were compiled by the Agency’s 

in-house lawyers and sent to the Department of Transport and Regional Services. They 

included emails and slide presentations, as well as draft legal advice. Subsequently, the 

Department asked two senior lawyers from the Australian Government Solicitor’s office to 

 
16 Brian Tamanaha, Law as a Means to an End: Threat to the Rule of Law (Cambridge University Press, 2006) 7. 

17 Minister of Transport and Regional Services, Direction pursuant to section 18 concerning the supply of documents 

relating to the operations of Airservices Australia, MTR03/04, 1 March 2004 in Document 159, ASA Legal Files. 
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provide second and third opinions on Airservices’ legal advice. The Department shared the 

AGS advice with the Board. An officer of the Department I interviewed explained the reasons 

for the Department’s intervention: 

Interviewer: Why did the Department seek legal advice?  

Participant: Well what we had, was, as I said earlier a Minister who was interested 

knowing why the thing that he thought was an important policy to achieve on behalf of 

the government was not happening, what was stopping it and is there something he can 

do.  So, we were trying to understand the basis on which decisions were being made 

that were not achieving the purposes that the government wanted. 

Interviewer: Yeah. 

Participant: So that was the initial understanding of what was going on with the focus 

on being able to advise the Minister who was asking questions because Dick’s on his 

case. Dick was getting his own legal advice as I’m sure you’re aware as well. 

Participant: So that was what it was. But we, and so, really at that stage, as far as it was 

going, wanted to know why was Airservices being difficult?18  

In total, the external lawyers instructed  by Airservices and the Department gave seven written 

legal opinions to the Board about the legality of the NAS2b decision during a ten-week period.19 

 
18 Interview (22 November 2017).  

19 Partner ‘A’, private law firm ‘One’ to Airservices Australia, ‘Advice re Governance Arrangements Australian for 

Implementation of National Airspace System by Airservices Australia’ (1 January 2004) in Document 34 ASA Legal files; 

Senior lawyer ‘B’, Australian Government Solicitor to Department of Transport and Regional Services, ‘Memorandum re 

implementation: consequences of errors in decision-making process and possible remedial steps’ (6 February 2004) in 

Document 58, ASA Legal Files; Queen’s Counsel ‘C’ to Airservices Australia, ‘Memorandum of Advice re Safety 

Management System’ (6 February 2004) in Document 62 ASA Legal Files; Senior Counsel ‘D’ and Junior Barrister ‘E’ to 

Airservices, ‘Memorandum of Advice re decision to introduce NAS2b’ (10 February 2004) in Document 127 ASA Legal 

Files , Senior Lawyer ‘F’ from private law firm ‘Two’ to Board of Airservices Australia, ‘re Counsel’s Advice’ l (Letter, 11 
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Airservices’ in-house lawyers briefed the lawyers instructed by the Agency, and interpreted 

and gave their views to the Board on the relative merits of the various advices.  

The records on the legal files suggest that the reason the Board and the Department sought 

additional legal opinions from external lawyers was to get more clarity about whether there 

was a legal problem with NAS2b, and, if so, was it ‘serious.’ Taken at face value, external 

lawyers were engaged by the Board and the Department to act as Arbiters of the legality of the 

decision to introduce the see and avoid airspace.   

If the objective of briefing the additional external lawyers was to give the Board clarity about 

whether there was a legal problem with NAS2b, then it appears that the external lawyers were 

in substantive agreement about the application of the relevant law. Three Senior Counsel were 

briefed (one by the Department and two by Airservices in-house lawyers). All the opinions of 

counsel agreed that the Board’s decision to introduce NAS2b had created legal risks that 

amounted to a legal problem. The principal risk was that the decision-making process was in 

breach of section 9(1) of the Air Services Act 1995 (Cth), which required the Agency to make 

safety the prime consideration in performing its functions. The opinions also agreed that it was 

doubtful whether the Agency had properly exercised its powers under administrative law. By 

failing to prioritise safety, the Board had likely failed to have regard to the ‘relevant 

considerations’ that pertained to the NAS2b decisions.20  In the event the decision resulted in a 

mid-air collision, there was a risk that the Board and the Agency would be liable in negligence.  

 
February 2002) in Document 70 ASA Legal Files; Senior Counsel ‘G’, Australian Government Solicitor to Department of 

Transport and Regional Services, ‘Opinion re National Airspace System re Duty of Care owed by Airservices Australia’ (17 

March, 2004) in Document 212 ASA Legal Files; Senior Counsel ‘G’, Australian Government Solicitor to Department of 

Transport and Regional Services, ‘Updated Advice re National Airspace System’, 13 March 2003 in Document 265 ASA 

Legal Files. 

20  s 5(1) Administrative Decisions (Judicial Review) Act 1977 (Cth). 
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The opinions were unanimous that the Airservices Board should remake the NAS2b decision 

having regard to the Agency’s statutory obligations to prioritise safety, its duty of care to 

airspace users and the applicable administrative law principles. There also appeared to be broad 

consensus about the legal meaning of safety. Put simply, safety meant a regulatory decision 

that was within the relevant legal principles of administrative and common law. Further, the 

authors of the advices appear to observe the boundaries between law, policy, and politics, since 

none of the advice recommended a specific technical solution to the problem with the see and 

avoid airspace.  

vi) The framing of the legal advice    

The analytic lens of this study suggests that the parties to a controversy underscored by values 

conflict will employ different discursive strategies to draw attention to different facts and 

interpretations of the problem situation. When different interests battle with one another over 

the meaning of  a policy problem ‘their struggles  are symbolic contests over the social meaning 

of the issues domain, where meaning implies not only what is an issue but what needs to be 

done.’21 They engage in ‘frames contests,’ a zero-sum political game where the frames they 

sponsor are in conflict because they have an incompatible world view of the problem situation.22 

In arguments about contentious government decisions, the issues under debate can rarely be 

classed as either ‘technical’ or ‘political.’ Often, they are versions of political issues stated in 

several technical languages.  

Each of these languages have room for moral conflict and is a vehicle for expressing 

moral values but there is no universal technically correct language of problem definition 

that has morally correct answers. To be fluent in these languages is to see problems 

 
21 Donald A Schön, and Martin Rein, Frame Reflection: Towards the Resolution of Intractable Policy Controversies (Basic 

Books, 1994) 29. 

22 Ibid.  
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from multiple perspectives and to identify assumptions about facts and values that 

political definitions don’t usually make explicit.23  

As a result, the boundaries between policy, politics and the technical language of experts are 

murky. Attempts by individual experts to separate the political and technical elements of a 

problem are likely to become highly adversarial as political actors will use expert opinion to 

argue in favour of their preferred policy positions and values.24  ‘Facts’ and the process for 

obtaining them are only relevant to the protagonists to the extent that they support the framing 

of their preferred goals and values priorities.  

In practice, the lawyers advising Airservices, the experts, the operational risk management 

project, and the political actors inside and outside of government were all addressing the same 

argumentative terrain: the meaning of safety and how it should be measured. Safety, as I have 

argued, is a fundamentally ambiguous concept that is made politically meaningful when it is 

attached to a specific goal. Further, the question of how it should be measured is not only 

uncertain but requires evaluative judgments about the harm that it is to be measured.  

Airservices’ external lawyers, briefed by Airservices’ in-house lawyers, assumed that NAS2b 

increased the risk of a mid-air collision in Controlled Airspace, because it reduced Air Traffic 

Control. They accepted that Airservices’ safety experts held valid concerns about the increased 

risk of a mid-air collision in the Class E ‘see and avoid’ airspace introduced by NAS2b. What 

the Airservices Board had done, had decreased safety by an indeterminate amount for an 

indeterminate period, with no stated benefit other than that it was a final step towards the full 

implementation of the NAS. The problem with NAS2b arose in part because the Board had not 

 
23 Deborah Stone, Policy Paradox: The Art of Political Decision-Making (W W Norton, revised ed, 2002) 134. 

24 Giandomenico Majone, Evidence, Argument and Persuasion in the Policy Process (Yale University Press, 1980) 4.  
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taken steps to evaluate the degree of operational risk that the decision entailed, and this was a 

serious problem that should be rectified by a review of the safety of the airspace changes. 

The Department’s actions in instructing its lawyers from the Australian Government Solicitor 

to give a second, third and fourth opinion on the advice commissioned by Airservices ensured 

that the Board was provided with an alternative view of the seriousness of the legal problem.  

While the lawyers briefed by the Department agreed the Board should review their decision, 

they suggested that it might be able to rely on the safety analysis that had been completed by 

the NAS Implementation Group. In contrast to the lawyers briefed by Airservices, the 

Department’s lawyers invoked the ‘uncertainty’ around the degree of risk in the airspace to 

question whether it was necessary for the Agency to make changes to the status quo, pointing 

out that any future changes to the airspace would also involve the risk of an accident. While 

these arguments were framed by Airservices’ legislative obligation to prioritise safety, it was 

based on a different set of factual premises.  

When we look closely at the two sets of advices, we see that the lawyers who advised 

Airservices had no better claim to know the ‘facts’ than any other participant in the debate 

about the future of the airspace. In an environment of values conflict, the uncertainty about the 

probable outcome of decisions brought the competing values and world views of the 

protagonists into sharp relief. The narratives of the two sets of legal advices convey the 

competing goals and world views of the principal actors in the airspace controversy: the 

lawyers directly advising Airservices prioritised the goal of protecting the lives of the crew and 

passengers of commercial airlines; and the Department’s lawyers prioritised the goal of greater 

freedom for recreational pilots. 
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vii) The importance of the legal advice in the political debate  

The model of the Arbiter in my typology assumes that advice will be used by a unitary decision-

maker, in this case the Board, to reduce or at clarify uncertainty about the legality of their 

decision and inform their course of actions. The obvious mechanism for interests opposed to 

an administrative decision to contest its legality is the courts, but political actors may also 

invoke the law to justify their actions in political debate.  

A limitation of the classic account of lawyers’ advisory role in government practice is that it 

fails to recognise that, in high conflict situations, there can be an adversarial dynamic that arises 

from the needs of political actors to debate their opposing goals and values priorities within 

bureaucratic structures. Both Thacher and Rein and Jenny Stewart argue that, when political 

commitments are made to change an administrative agency’s values, individual decision-

makers will seek to protect themselves from the effects of values conflict. They point to the 

importance of different kinds of framing mechanisms, such as organisational decision 

processes, in enabling individuals to avoid choosing amongst competing values.25 The corollary 

of this argument is that, for interests pursuing changes in policy settings that shift institutionally 

embedded goals and values, such mechanisms are an obstacle to be overcome if they are to 

achieve their objective. When an agency’s value protection mechanism is under attack from 

within the bureaucracy, the values conflict will be experienced as a ‘felt’ problem for the 

individuals caught in the crossfire. 

To obtain a realistic picture of the position of the two sets of lawyers advising the Board of 

Airservices in the airspace controversy we also need to understand how their advice was 

interpreted and used by people within Airservices, the Minister’s office and the Department of 

 
25 David Thacher and Martin Rein, ‘Managing Values Conflict’ (2004) 17 (4) Governance: An International Journal of 

Policy and Institutions 457, 467; Jenny Stewart, ‘Value Conflict and Policy Change’ (2006) 23(1) Review of Policy Research 

184,190. 
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Transport and Regional Services. That requires an understanding of how senior officials in the 

Department and the Minister’s office understood the influence of the legal advice in reinforcing 

Airservices’ understanding of the meaning of safety and its underlying value priority, thus 

driving its decision to review the risk in the airspace.    

a) The need of the political actors to deal with the problem of the Safety Management 

System  

The last chapter explained how the Airservices Safety Management System set out a process 

that enabled the Agency’s people to make judgments about safety with the goal of preventing 

fatalities of crew and passengers on board commercial aircraft. This process shaped the 

Agency’s world view of the meaning of safety, ensuring the value of security was prioritised 

in its decision-making practices. In the past, individuals making changes to the regulation of 

air navigation had relied on the safety case process outlined in the system to ensure the 

Agency’s fulfilled its legislative mandate.  

When the Howard Government announced its plan for the National Airspace System in 2002, 

the safety case process came under attack by the interests supporting the goal of greater 

freedom for private pilots using the airways. The policy agenda of the NAS required a 

considerable shift in the values priority underlying the regulation of air navigation — away 

from the value of security and towards the value of self-direction (individual freedom, personal 

autonomy). The establishment of the NAS Implementation Group facilitated that shift. This 

body assumed the responsibility for assessing the risk in the design of the airspace, arguing that 

it had been ‘proven safe’ in the United States, and, hence, it did not need to comply with the 

Airservices Safety Management System.  

An ABC television news program revealed that its investigators had obtained correspondence 

that showed Dick Smith had lobbied the Minister and the Department to ensure that the reform 
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program was not impeded by a design safety case. On the program, Smith described the process 

as a ‘classic bureaucratic ploy’ to block changes to airspace regulation.26 For Smith and the 

interests pursuing greater pilot autonomy, the As Low as Reasonably Practical principle in 

Airservices’ Safety Management System was symbolic of everything this group of pilots stood 

to lose. ALARP stood for a definition of safety that required all aircraft flying in the contested 

airspace to be directed by air traffic controllers. 

When the interests supporting the goal of greater pilot freedom blamed Airservices’ lawyers 

for forcing a ‘roll back’ of NAS2b, they implied the legal advice required the Agency to 

reinstate the previous practice of separating all aircraft in the see and avoid Class E airspace.  

The workshop of the Option One solution conducted by air traffic controllers at Sydney Airport 

in January 2004 indicated that this was Airservices’ preferred solution to its acknowledged 

legal problem. Certainly, from the perspective of Airservices’ airspace designers, an advantage 

of Option One as a possible solution to the airspace problem was that it met the ALARP test in 

Airservices Safety Management System. In a paper prepared for the Board on Option One, they 

noted their ‘assumption that it is mandatory to follow the Airservices safety management 

system or that the ALARP principle is an approximation of the common law.’27 This 

layperson’s assessment of the advantage of Option One shows that the people involved in the 

risk review viewed the ALARP principle as a legally defensible approach to resolving the 

airspace problem. Consequently, the legal advice obtained by Airservices was a central concern 

in the larger political quarrel about the future of NAS2b.  

 
26 ABC Television News, ‘Report on Regional Airport Revolt over Controversial New Airspace Rules,’ 7.30 Report, 26 May 

2004 (Dick Smith) in Document 415, ASA Legal Files. 

27 Airservices Australia, ‘re Safety and Environment Extraordinary Meeting – additional NAS papers’, papers to the Board, 

(16 February 2004) in Document 103, ASA Legal Files. 
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b) How the political actors interpreted the legal advice  

As David Feldman has noted, people in one governmental institution can invest acts and 

statements of someone in a different institutional role with significance different from what 

was originally intended.28 The framework of this study suggests that, in environments where 

there is a high degree of values conflict, the judgments made by experts about the relevance of 

facts and how they are interpreted will tend to be used by political actors to bolster the framing 

of their preferred goals and values priorities. The way experts present their knowledge is less 

important than how it is used by political actors.29 In contentious policy debates expert opinions 

are used by political actors to bolster their arguments. In this context, experts are only useful if 

they are more credible than competing claimants.30  Whether experts are technically correct is 

of lesser concern. 

The written opinions given to the Board by the external lawyers advising Airservices and the 

Department of Transport and Regional Services appear removed from the political argument 

about how Airservices should evaluate the operational risk in the airspace. They all followed a 

similar structure, using standard legal methodology to convey a legal world view of the 

problem that was the outcome of objective reasoned analysis. None of the opinions explicitly 

suggested that the failure to apply the ALARP standard was the cause of the legal problem, nor 

recommended that Airservices should follow the Safety Management System to analyse the 

airspace risk. Nonetheless, the Department and the Minister’s office interpreted the legal 

advices from the vantage point of the supporters of the goal of a more ‘pilot reliant’ airspace 

system. They read the advice given by the lawyers briefed by Airservices to mean that the 

 
28  David Feldman, ‘Looking Back and Moving On,’ in David Feldman (ed), Law in Politics, Politics in Law (Hart 

Publishing, Oxford, 2013) 257, 259. 

29 Roger A Pielke, The Honest Broker: Making Sense of Science in Policy and Politics (Cambridge University Press, 2007) 

40-44. 

30 Majone, above n 24, 4. 
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Board should review the risk in the airspace, in accordance with Airservices Safety 

Management system, rather than accepting the assessment of the NAS Implementation Group 

at face value. In contrast, the Minister and the Department interpreted the advice of the lawyers 

from the Australian Government Solicitor to mean that Airservices should not apply the Safety 

Management system to review the risk of the airspace. These interpretations reflected 

differences in the narrative framing of the problem with the airspace. The Airservices’ advice 

was based on a story in which the Agency had failed to have regard to its Safety Management 

System. The advice given to the Department was based on a narrative that the Safety 

Management System was an obstacle to government policy.  

In political conflicts inside the bureaucracy, the credibility of lawyers’ advice can be more 

important than its technical accuracy.31 The Minister’s Office and the Department argued that 

the advice of the senior lawyers of the Australian Government Solicitor trumped the advice of  

the contingent of lawyers who advised Airservices. The response of Airservices’ General 

Counsel was to caution the Board about relying on the advice of the Australian Government 

Solicitor, because it was a second opinion, based on the Department’s view of the facts, rather 

than Airservices’ documentary records.32 The Secretary of the Department accused the General 

Counsel of ‘thumbing her nose’ at the advice of the Australian Government Solicitor.33 

Similarly, an adviser from the Minister’s office suggested that the Agency’s lawyers were 

‘ignoring’ the alternative advice about the ALARP question.34 The legal question had now 

 
31 Ibid. 

32 General Counsel to Acting Chairman Airservices, ‘re question for Australian Government Solicitor’ (Email, 4 March 

2004) in Document 344, ASA Legal File.,  

33 Manager Organisational Development Unit, ‘Note for record of telephone conversation with Secretary of Department’, 

(Sticky note, 1 April 2004) in Document   285, ASA Legal Files. 

April 2004) on Document 168, ASA Legal Files. 

34 Manager Organisational Development Unit, ‘Note for the record of telephone conversation with [un-named Minister’s 

advisor]’ (1 April 2004) on Document 168, ASA Legal Files. 
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become thoroughly entangled with the question of how the operational risk in the airspace 

should be measured.  

These skirmishes further illustrate that none of the lawyers advising Airservices could fulfil 

the role of Arbiters of technical legal questions. Regardless of their intentions, Airservices’ in-

house lawyers and the lawyers from the Australian Government Solicitor occupied opposing 

positions in the emerging controversy. Because the legal advice was used by political actors as 

argumentative ammunition to advance their preferred goals and values, the lawyers’ position 

in the debate was closer to the role of the Advocate in my typology.  

At the end of April 2004, the Minister wrote to the Board asking them to invite the senior 

lawyer from the Australian Government Solicitor to their next meeting. In this letter, he 

reinforced the importance of NAS2b to the government: 

There is no question that the government sets a high value on moving from a 

prescriptive environment that is premised on reliance on air traffic controllers to one 

where pilots are expected to assume a greater a degree of responsibility. Any wholesale 

or a very significant reversal of the changes would be a cost to the government’s reform 

agenda.35 

By this time, Airservices’ in-house lawyers had attended several meetings set up by the 

Minister’s office and the Department with the aim of reaching a consensus about the legal 

problem. After those meetings, one of the Minister’s advisers contacted various managers 

within Airservices to complain that the in-house lawyers were insisting that the ALARP test 

was mandatory — contrary to the Department’s advice. The adviser also asked Airservices’ 

 
35 Minister, Department of Transport and Regional Services to Acting Chairman, Airservices Board, enclosing advice from 

Australian Government Solicitor (Letter, 31 March 200) in Document 264, ASA Legal files. 
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senior managers to provide details of the actions they had taken to reassess the legal position 

regarding whether any changes need to be made to NAS2b by tests ‘other than ALARP?’36 

One of the limitations of the legal records is that they cannot tell us how people in the Agency 

and the Department were talking about the legal advice, other than how it was reported 

afterwards by people attending meetings with the lawyers. A single record in the file hints that 

lawyers may have spoken about the legal problem in very different terms to the way they wrote 

about it in formal opinions  Addressing the Board Safety and Environment Committee on the 

23 April 2004, the senior lawyer from the Australian Government Solicitor acknowledged that 

there was a high degree of consensus amongst the lawyers about the legal principles, but was 

explicitly critical of the ALARP test, because ‘it runs the risk of favouring the status quo and 

ignoring a whole range of considerations that were properly taken into account in that type of 

decision.’ He described the see and avoid airspace as a ‘highway,’ and the problem as a 

‘pothole’ that Airservices could fix without building a ‘Rolls Royce road.’37 As Adrian Kay 

points out, such metaphoric language makes ‘a normative leap’ from fact to values and hence 

from ‘is’ to ‘ought.’38 Those lawyers who were conversing directly with the Board, the 

Department and the Minister’s office may have been more explicit about their view of the 

‘right’ course of action than is apparent from the written record.  

c) The contribution of the lawyers to the political debate 

From early February until late April the toing and froing between the Minister’s office and the 

agencies over the legal questions had resulted in a stalemate. Despite the similarities amongst 

 
36 General Manager Organisational Development Unit, ‘Note for record of conversation with [ unnamed adviser to Minister]’ 

(7 April 2004) in Document 290, ASA Legal Files. 

37 Lawyer, Australian Government Solicitor, Note of discussion at Board Meeting, Airservices Australia on 23 April 2003 in 

Document 323 ASA Legal Files. 

38 Adrian Kay, 'Evidence-Based Policy-Making: The Elusive Search for Rational Public Administration', (2011) 70(3) 

Australian Journal of Public Administration 236, 240. 
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the legal opinions, they could not provide answers that could give clear guidance to the Board 

on how it should respond to the legal risks they had identified. This analysis supports Pielke’s 

argument that, under conditions of values conflict, ambiguity, and uncertainty, it is difficult for 

lawyers to fulfil the role of Arbiters and provide answers to specific technical questions which 

decision-makers can accept as authoritative.39  

Contrary to the conventional accounts of lawyers’ role, the legal advice given to the Board 

served to increase the directors’ uncertainty about the seriousness of the legal risks they faced, 

and their exposure to the effects of the values conflict within the bureaucracy. Pielke points out 

that, in a political context defined by values conflict, scientific experts who seek to act as 

arbiters risk blurring the boundaries between politics and science, undermining the social value 

of the later.40 Similarly, my analysis suggests that the line between law and politics will be hard 

to draw when there is values conflict around a legally defined problem, because there are strong 

incentives on people to invoke legal advice to support arguments about their preferred values. 

This is not to say that, in the airspace controversy, the lawyers made a conscious choice to act 

as Advocates or that their technical knowledge had no value, but, rather, that their advice served 

a different purpose in political debate. 

The lawyers who advised Airservices at the request of the Board and the Department had an 

important influence on the dynamics of the political debate. First, they provided the political 

actors with an accepted intellectual structure for debating the problem of the airspace. This 

limited the scope of the argument. Second, the number of legal advices which were in 

circulation and the differences amongst them, helped to keep the problem of NAS2b under 

review. Third, they were useful to the political actors who needed to ensure the interests who 

supported greater private pilot freedom were given a hearing by the Board. Although the two 

 
39 Pielke, above n 29, 77-79. 

40 Ibid 9. 
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sides could not arrive at a consensus on the way forward, it meant each could evaluate the 

relative strengths and weaknesses of their respective arguments. Fourth, the weight of legal 

opinions also enabled the directors to justify their actions, including their decision to review 

the safety of NAS2b. Even though the seriousness of the legal problem was disputed, the many 

legal opinions all agreed that a problem existed. Fifth, the advice that the Board should re-make 

its decision in accordance with the rules of administrative law was to provide an informal team 

of the Agency’s in-house lawyers and  technical experts with a language that enabled them to 

arrive at a shared ‘world view’ of the problem situation. The team used this language, which 

distinguished between ‘relevant’ and ‘irrelevant considerations’, to set the stage for the 

decision that ultimately led to the resolution controversy, as will be seen in the next chapter.  

viii) The Board decides how the safety of the airspace will be determined  

Seven months had passed since the Board made the decision to introduce NAS2b and the 

problem they faced over this period had become increasingly intractable: how to make an 

airspace decision which would be legally defensible as well as operationally sound and in 

accord with government policy. The senior lawyer from the private law firm advising the 

directors on their potential personal liability noted that the atmosphere inside Airservices had 

now become ‘highly charged’ and that the legal argument around the Board’s decision-making 

process had become ‘counter-productive.’41 

Although it was uncontested that the Board of Airservices had legal authority to determine the 

future of the see and avoid airspace, in April 2004, Minister Anderson re-formed the Aviation 

Reform Group. Renamed the National Airspace System Project Advisory Group, the members 

of the re-structured body comprised the Chief Executive of Airservices, Bernie Smith, and the 

 
41  Partner ‘F’, private law firm Two to Board of Airservices Australia ‘re Ministers’ letter and forthcoming Board meeting,’ 

letter (7 April 2004) in Document 293, ASA Legal Files. 
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Chief Executive of the Civil Aviation Safety authority, Bruce Byron, together with Air Marshal 

Angus Houston, Dick Smith and the Secretary of the Department of Transport, Ken Matthews.  

Dick Smith’s reappointment to the group oversighting the NAS needs to be understood in the 

context of his adversarial attacks on Airservices’ senior management and air traffic controllers, 

both in public and in correspondence. After Airservices announced it would issue new 

navigational maps that would reinstate the radio frequency information removed by NAS2b, 

Smith appeared on a radio program and argued: 

Airservices Australia, the air traffic control mob, is just a profit-making arm of the 

government, its whole aim is just to make a profit.  

Their bosses are all on a percentage. And so, there’s a total incentive on them at the end 

of the day, not to have small planes getting a free service, to keep them out of the system 

and to make them file a flight plan and pay. And so, it’s very much driven by money.42  

The Minister was also of the view that Airservices had a conflict of interest between its 

regulatory role and its function as a service provider. In early April, Minister Anderson 

announced plans to transfer the airspace regulatory function to the Department of Transport 

and Regional Services. His media release said it was inappropriate for Airservices to have a 

regulatory role, because its decisions about the classification of airspace could have profound 

effects on the costs of users of airspace.43 The Opposition Shadow Minister for Transport, 

 
42 4BC Radio, ‘Dick Smith discusses the new airspace arrangements in Australia’, John and Ross Breakfast Show, 15 April 

2004 (Dick Smith) in Document 301, ASA Legal Files. 

43 John Anderson, Minister for Department of Transport and Regional Services and Senator Nick Minchin, Minister for 

Finance and Administration, ‘Changes to Airspace Regulation in Australia’ (Media Release, 1 April 2004) in Document 286, 

ASA Legal Files. Note: Because the Howard Government lacked a majority in the Senate, these plans did not affect 

Airservices Australia’s responsibility for the airspace problem. 
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Martin Ferguson, described this move as an attempt to ‘bully’ Airservices and its people into 

submission.44   

An additional airspace incident in Queensland prompted further emotive responses from Civil 

Air, the air traffic controllers’ union. On 7 April 2004, a Virgin Blue 737 passenger jet 

descending through Class E see and avoid airspace near Maleny crossed paths with a Lancair 

kit plane that was climbing to 16,500. As in the case of the Launceston incident, the pilots of 

the passenger jet did not see the light plane and received a ‘Resolution Advisory’ from its 

collision avoidance system, forcing the jet to change course.45   

Speaking on a radio program on 15 April 2004, Dick Smith alleged that the incident was 

deliberately caused by air traffic controllers who he said had risked lives for their industrial 

agenda.46 On the same program Ted Lang, the President of Civil Air responded: ‘I refuse to 

ever talk to a bloke that could possibly suggest that a professional association such as air traffic 

control, could do what he has suggested. It’s obscene.’47 The union’s lawyers also wrote to 

Dick Smith on behalf of air traffic controllers involved in the incident threatening defamation 

proceedings unless he issued a public apology.48 Airservices showed sympathy for its staff and 

issued a media release condemning Smith’s actions as ‘reprehensible and ludicrous.’49 

 
44 Martin Ferguson MP, Shadow Minister for Transport, and Infrastructure ‘Just who is the Minister for Transport, John 

Anderson or Dick Smith’ (Media Release 16 April 2004) in Document 327, ASA Legal Files. 

45 Australian Transport Safety Investigation Bureau, Safety Investigation Report 200401273, Boeing Co 737-7BX, VH-VBT 

and Neico Lancair IV-P aircraft, VH-LDJ, 93 km NW Brisbane, Airport, 7 April 2004’. 

46 4BC Radio, ‘Dick Smith discusses the new airspace arrangements in Australia’, John and Ross Breakfast Show, 15 April 

2004 (Dick Smith) in Document 301, ASA Legal Files.  

47 4BC Radio, ‘John Miller and Ross Davies talk to Ted Lang, the National President of the Civil Air Traffic Controllers 

association, who responds to comments made on air earlier by Dick Smith’ John and Ross Breakfast Show, 15 April 2004 

(Ted Lang) in Document 327, ASA Legal Files.  

48 Civil Air Lawyer to Dick Smith, ‘re Defamatory Imputations against ATC’s on ABC on 15 April 2004’ (Letter, 15 April 

2004) in Document 378, ASA Legal Files. 

49 Airservices Australia, ‘Attacks on Airservices Staff Reprehensible’ (Media Release 15 April 2004) in Document 323, ASA 

Legal Files. 
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Opposition Shadow Minister Martin Ferguson sought to capitalise on Smith’s comments and 

issued a media release which said:  

 Unsubstantiated claims and conspiracy theories like those of Dick Smith should not be 

tolerated and begs the question just who is responsible for airspace management in 

Australia — John Anderson or the Prime Minister’s mate Dick Smith.50  

Another side effect of the new airspace incident was to magnify the Board members’ concerns 

about their personal legal liability in the event of a mid-air collision. Amongst the multiple 

issues that the Agency’s senior executives and lawyers were managing from February to April 

was the Board’s request that it obtain an indemnity from government. Despite the apparent 

willingness of the Department to take the matter up with the Treasury Department, who had to 

grant the indemnity, the issue remained unresolved until May when the Minister made a 

declaration that allowed Airservices to provide the directors with indemnity cover.  

At the April 23, 2004 meeting, the Board made an important decision to continue to progress 

the operational risk management project. Bernie Smith, the Chief Executive, explained in  a 

media release that the Board’s decision was supported by results of ‘extensive’ consultation 

with the aviation industry, ‘intensive’ risk management analysis, and legal advice.51 The 

decision of 23 April 2004 was a watershed in the controversy because it expressed the Agency’s 

commitment to resolving the airspace problem in accordance with an enhanced quantitative 

methodology for measuring whether  changes to airspace met the  ALARP standard.  

The new ‘ALARP plus’ methodology incorporated safety metrics developed by the 

international risk standards foundation, Det Norske Veritas, which were widely accepted by 

 
50 Martin Ferguson MP, ‘Just who is the Minister for Transport? John Anderson or Dick Smith? (Media Release 16 April 

2004) in Document 327, ASA Legal Files.  

51 Airservices Australia, ‘Review of Stage 2 b of National Airspace Reforms’ (Media Release, 23 April 2004), 
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the aviation industry. The Agency’s in-house mathematicians used a software program, the 

Total Airspace and Airport Modeller to predict the likelihood of a mid-air collision causing 

fatalities of passengers and crews in samples of Controlled Airspace, for example, in the busy 

corridors between Melbourne and Sydney and around towered aerodromes. The results of the 

mathematical modelling were then compared against a maximum ‘tolerable’ risk of five 

passenger fatalities in 100,000 flying hours per annum.52  

What is interesting about the Board’s decision is that the value of the methodology was 

uncontested. People in the Agency continued to accept that safety meant the probability of a 

mid-air collision. By adopting the ALARP plus approach, Airservices appeared to be adopting 

a more scientific approach to its assessment of risk than was provided by its Safety 

Management System. In addition, it appeared to offer a more accurate prescription for 

evaluating the severity of the airspace problem than the lawyers’ advice could provide. Viewed 

through a values lens, the methodology adopted ‘fatalities’ as the unit of risk measurement, 

and reinforced Airservices interpretation of its obligation to prioritise the value of security. 

Making the decision-making process more ‘scientific’ did not make it more objective but 

reinforced the way people in the Agency defined their safety goal. As a result, the decision of 

23 April 2004 meant that the battle about the fate of NAS2b would shift to the conduct of the 

operational risk project, more than the legal advice. 

ix) Commentary from interviews on the themes of this chapter  

This chapter has explored two role types in my typology in the context of the case study,  the 

Arbiter and the Advocate, highlighting some important issues that have been overlooked by 

writers who have used these types to distinguish between the good and the bad lawyer in 

government practice. First, these accounts fail to consider the way lawyers’ advice makes 

 
52 Risk and Reliability Associates, ‘Risk Paradigm Briefing’ presentation to the ASA Board Safety and Environment 

Committee (PowerPoint slides ,22 April 2004) in Document 353, ASA Legal Files.  
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certain ‘facts’ relevant in the process of government decision-making. In an environment when 

there is values conflict around the subject matter of legal advice, the narrative in which it is 

framed will be of greater importance to political actors than the technical accuracy of advice. 

Second, the Arbiter/Advocate, good/bad lawyer, distinction does not account for the way 

knowledge is used by political actors to debate questions that are beyond the realm of legal 

expertise to answer. Third, the dividing line between law, policy and politics is not always clear 

when the factual assumptions underlying proposals for change are contentious. Fourth, the 

credibility of legal advice can be more important to officials than its technical accuracy when 

the subject-matter is politically contentious.  

This section draws on my interviews with lawyers and officials in government practice to 

provide a commentary on five questions that arise from the case study analysis: 

1) How should lawyers evaluate problem situations?  

2) How is legal advice interpreted and used by the people they advise?  

3) How do lawyers separate their legal advice from policy and politics? 

4) Are multiple legal opinions useful?  

5) How important is the credibility of lawyers in government decision-making?  

At the end of the analysis I also comment on the problem of communication highlighted by 

this chapter.  

As in the previous chapter the analysis of the interview data is influenced by Gilbert and 

Mulkay’s research on how scientists deploy oral and written repertoires to construct alternative 

world views of science that are appropriate to different interpretive contexts.53   

 
53 G Nigel Gilbert and Michael Mulkay, Opening Pandora’s Box: A Sociological Analysis of Scientists’ Discourse 

(Cambridge University Press,1984). 
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a) How should lawyers evaluate problem situations?  

The participants in my interviews shared the view that lawyers should ideally give logical and 

reasoned guidance to officials on their decisions, which accords with the ideal role of the 

Arbiter in my typology of lawyers’ role. In this passage the participant, expects that the 

interviewer, as a lawyer, will be aware that legal advice is ideally based on a systematic and 

thorough evaluation of the technical law:  

Interviewer: So, you’re asked to advise on an agency decision. How definitive does 

your advice need to be?  

Participant: I think we’ve got to be as definitive enough that we have logically and 

rationally stepped through the law and so there is a clear line of reasoning that leads to 

the conclusion. And we’ve had a really good example of that recently. That we saw an 

advice that came to a conclusion that on first level you think yes that sounds a logical 

conclusion but there were gaps in the reasoning. And we had to answer a similar 

question. We had to go back and go through the reasoning process and their conclusion 

was wrong because they hadn’t followed the dots, they’d made an assumption. And you 

would’ve certainly heard that lawyers must not make assumptions.54 

Most of my interviewees explained that the process of arriving at advice involved an evaluation 

of ‘risk.’ Participants varied in their views about the factors they could consider when making 

a judgment of the risk associated with a government decision. Some thought that the only 

relevant risk was the likely outcome of court action. Others thought it was legitimate to consider 

the likelihood of a legal challenge or the potential social consequences of a decision. This 

participant explained that there was no single formula for assessing risk or for documenting the 
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formula in advice, so that the line between a defensible decision and the probability that it is 

unlawful is finely nuanced. 

Interviewer: So, you’re principally looking at the possibility that a court might find 

adversely when you present legal risk? 

Participant: Well yes, but also well what are the chances of it being taken to court? And 

what are the consequences if we, even though… so I make a distinction in my mind 

sometimes too between the probability of something being unlawful and doing 

something that’s defensible in the circumstances. And that can be quite a fine nuanced 

thing to do… and the reason why I make that distinction is because legal considerations 

are clearly not the only considerations that are relevant in the world, there are a whole 

lot of other things as well.  And you just have to be aware of them and try to weigh 

them up as well. 

Interviewer: Right, so would you be making that transparent in your discussions with 

your colleagues? 

Participant: Yeah absolutely.55 

b) How is lawyers’ advice interpreted and used by the people they advise?  

Many participants acknowledged that the recipients of their advice need not necessarily follow 

advice because legal risk was only one of a mix of considerations that are relevant to 

government decisions. This participant explained:  

But then ultimately of course you might give wonderful advice and for a range of 

political or other considerations it’s not acted upon. That’s not to mean that you haven’t 

been influential in giving your advice, government is by its very nature about making 
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decisions that involve risk and going down one path rather than another. So, you might 

be effective in getting the nature of the risk understood and accepted, but then 

government decides to do something different anyway, having assessed that risk.56   

Most of the participants I interviewed who were lawyers agreed that it was undesirable for 

officials to use their advice to justify decisions, again illustrating that the optimal decision-

making process is one in which lawyers provide advice that informs decision-makers about 

legal risks before decisions are made. At the same time, some were willing to acknowledge 

that the reality of government practice was more complex than the ideal. This participant 

suggested that the people they advised will sometimes seek to shift the burden for policy 

decisions to lawyers: 

Interviewer: How do you think that the people that you’ve been dealing with on a day 

to day basis, look at the work of what lawyers do? 

Participant: I think it varies a lot from outright hostility, right through to some people 

almost sort of won’t move without what they consider legal advice. Now it might 

actually be in effect policy advice, and I think we’re really very careful about when we 

might offer a policy view, but you know some areas would like you to conflate policy 

and law for them because it’d make it sometimes easier for them, or they’re 

externalising a degree of responsibility for something that’s a bit messy.57  

Several lawyers stressed that while lawyers will want to present their advice accurately, they 

have observed that the people who have already decided on a course of action will want to 

reinterpret what the advice says. 

 
56 Interview with participant 2 (12 September 2017). 

57  Interview (30 March 2017). 
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Participant: Yeah, just when you have to deal with people who, you know, the decision 

is made and they say here’s a media release, and you think, well that’s not quite true, 

but the spin they want to put on it versus what a lawyer wants to put on it is an 

interesting one. 

Interviewer: So, they’ve got a different world view really? 

Participant: Yeah, and their idea is to put on the spin, whereas our focus is more on 

accuracy and not over selling things. We choose words that mean what they mean, they 

use words with completely different intent (laughs), even if it’s not what the word 

means, so...58 

In this passage, the participant reflects on differences in the expectations of lawyers and 

officials about how advice should be used. The participant used the term ‘verballed’ to explain 

the phenomenon of advice being reinterpreted to meet the recipient’s purposes. 

Sometimes, yeah, maybe a little bit more perhaps looking for a particular form of 

advice. So, in other words a bit like, ‘Well our advisors have told us this.’ And we’ve 

certainly seen occasions where we were verballed, in other words that they had given 

the impression we had given advice on the broad range of some programme, when in 

fact we’d given a very specific advice; where they were attributing a greater scope to 

the advice than actually the advice was about. Including where they were just plain 

wrong, it was just completely wrong. Now that didn’t happen very often, but it did 

happen [chuckles].59  

These passages are also consistent with the findings of the case study that lawyers rely on the 

literal wording of their advice to explain the difference between ‘correct’ and ‘incorrect’ 
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interpretations of its meaning by non-lawyer actors. This strategy helps preserve the ‘otherness’ 

of legal advice while acknowledging that advice is ‘sometimes’ used to justify the preferences 

of non-lawyer actors. 

A recurring theme in several participants’ accounts was that people in government practice 

have varying needs for advice. 

Interviewer: Yeah. OK. How important was it for you to provide advice that was 

definitive?  

Participant: I’ll be honest and say I think in some cases it was pretty ambiguous as to 

what they wanted. They just wanted to be able to… in some cases they just wanted to 

be able to say that they’d been and talked to the Lawyers and had legal clearance or 

legal sign-off on something. So, that if it all went horribly wrong then they could blame 

the lawyers I suppose but there were other cases, you know where people had a genuine 

problem, or a genuine legal issue that needed resolving then it was a different scenario.  

Then they definitely wanted a clear legal, a clear solution.60 

c) How do lawyers draw the line between law, policy, and politics? 

Many of my participants touched on the importance of lawyers observing the boundaries 

between law, policy, and politics. Surprisingly, few of my participants mentioned the ethical 

standards of the profession when I asked how they identified the border between these three, 

although, as I am myself a practitioner, they may have assumed I would know about those 

rules. Two participants suggested that lawyers need to keep their own personal values separate 

from their legal judgment.  
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This participant distinguishes between being ‘a lawyer’ and ‘pushing a cause.’ 

Interviewer: Personal values? 

Participant: Sort of personal values, I thought this was a good thing to be doing and 

heading in the right direction with good people doing it. But you've got to be careful 

about that because you can't let that interfere with your legal judgment and sometimes 

you can. You can get too carried away with doing something you think is worthwhile 

and not keep reminding yourself that you're there as the lawyer, not pushing this cause 

but as a lawyer.61  

Many participants described policy as a domain of high-level decision-making by elected 

officials that involved the weighting of different inputs. This was again consistent with the 

rational model of decision-making that underpins conventional accounts of lawyers’ role in the 

scholarship. However, it was difficult for my participants to explain the dividing line between 

law and policy. Several participants acknowledged that the subject matter of legal advice could 

make it difficult to distinguish between law and policy. For example, to answer some types of 

legal questions, lawyers might be required to interpret the meaning of the policy or to question 

the underlying factual assumptions.  

d) Are multiple legal opinions useful?  

Several participants acknowledged that they worked in politically contentious policy arenas or 

had personally experienced or witnessed inter-agency conflict, but, beyond a few publicly 

documented instances, this was a difficult subject to explore because of our mutual concern 

about the confidentiality of legal advice. Generally, it was easier to initiate conversations about 

situations where there are multiple views on a legal question. The lawyer-participants 
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I interviewed had different perspectives on the usefulness of additional opinions. Some said 

they were comfortable with the practice because it was possible that certain technical issues 

might have been over-looked in the initial advice. Others suggested that multiple opinions 

could be a source of inter-personal conflict. In this example, I discussed what can happen when 

there are multiple legal views in circulation. 

Interviewer: And you also get a situation where you get different views as well, I guess? 

Participant: Absolutely. 

Interviewer: And so that's not particularly helpful? 

Participant: No it isn't but if you can get some people – some people say you can't and 

some people say you can and I must say I've been in a number of big fights about this 

sort of thing where I've thought my view or the view that I was going for should be 

taken but in the end I think it's for the government.  If they respect the legal advisers 

who said you can do it and I or others have said you can't, in a sense you've just got to 

go with that and then see what happens and plan for if it goes wrong.62 

Several interviewees said it was desirable for the government to adhere to a single ‘view on the 

law.’ Others thought that from a democratic perspective it was legitimate for decision-makers 

to explore alternative views and choose the opinion which best accorded with their policy 

preferences. In this passage a senior official explains why a choice of opinions can be desirable. 

Participant: Perhaps I’ll expand on that. Legal questions are capable of being 

determined in different ways. Minds can differ on difficult questions of law. And if 

you’ve got such a legal question arising and the government’s view is that the interests 

of Australia require a particular view or that one of the differing views is more 
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favourable to Australia’s interests than the other, you’re entitled to continue to explore 

those differing views with different lawyers, obviously at this level it would be Senior 

Counsel.63  

This was consistent with the findings of the case study that individual decision-makers can be 

motivated to seek opinions to gain support for the government’s view on an issue, rather than 

to determine the best view of the law from a politically neutral standpoint. 

e) How important is the credibility of lawyers in government decision-making? 

As in the case study some of the officials I interviewed suggested that the comparative value 

of lawyers rested on their credibility, rather than their comparative technical skills. For 

example:  

Interviewer: Do you think that’s a fair criticism that the Department’s lawyers were… 

were they actually partisan or just perceived as partisan? 

Participant: Oh no I don’t think they were necessarily, but… no, I don’t think they were, 

but they weren’t seen to be independent, and this might be unfair, they weren’t seen to 

be as good a standard  

Interviewer: OK, so that’s the technical standard? 

Participant: Yeah. And they may well have been much better, but that’s just how others 

see them, and when you’re in a policy space and you’re trying to argue you should go 

this way instead of that way, you need every argument that you can muster.64 
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f)  The humour of the problem of communication  

At the end of one of my interviews I made a comment that the literal language of lawyers had 

been remarked upon by several interviewees. The participant replied with a joke about a lawyer 

and policy officer: 

There’s a fellow in a hot air balloon and he’s passing over a field and he’s lost. He 

doesn’t know where he is and he’s desperately looking around for someone who can 

give him some directions and he sees someone standing beneath him and he shouts over 

the edge of the basket, ‘Excuse me, can you tell me where I am please, I’m lost.’  And 

the person on the ground looks up and says, ‘Why yes of course, you’re standing in a 

wicker basket underneath a hot air balloon and you’re currently hovering over a field.’  

And the person in the hot air balloon says, ‘You’re not a lawyer by any chance?’ The 

person on the ground says, ‘Why yes, I am, how did you guess?’ The person in the hot 

air balloon basket says, ‘Well you’ve just given me a literally and technically correct 

answer to the question I asked and it’s of absolutely no assistance whatsoever.’ The 

person on the ground meanwhile responds, ‘You’re not a Policy Officer by any 

chance?’ and the person in the hot air balloon says, ‘Why yes, I am, how did you guess?’ 

The fellow on the ground says, ‘Well you don’t know what you’re doing or where 

you’re going or where you are. You’re completely lost, and you’re inflated with hot air 

and suddenly it’s all my fault.’65 

The humour of the joke highlights the differing world views of the lawyer and the policy 

officer. The lawyer’s literal, technical language is from the realm of terra firma, but it is of no 

help to the policy person floating in the realm of airspace who needs directions. The joke is 

based on the juxtaposition of two interpretive repertoires used by lawyers — the informal 

 
65  Interview (14 August 2017). 



232 

repertoire of talk and the literal or technical repertoire of legal advice. By using the incongruous 

metaphor of a balloon over a wheat field, the speaker indicates that the incompatible portraits 

of lawyers and policy officers in the story should not be taken too seriously. Nevertheless, on 

several levels the storyline of the joke resonates with the findings of the case study. First, 

technical advice lawyers provide may not reduce decision-makers’ uncertainty about their 

course of action. Second, although lawyers and policymakers may speak different languages, 

the underlying problems they face are essentially the same. 

Conclusion  

In the literature about the role of government lawyers, it is widely assumed that it is 

inappropriate for lawyers to adopt an interpretive approach that favours officials’ preferred 

policy positions. Consequently, lawyers’ contribution to political argument remains largely 

unexplored by academics. This assumption should be questioned. This chapter has shown that 

the relationship between legal advice and politics is messy and unpredictable and subject to 

unintended consequences. Here, the contrasting assumptions and value priorities at issue in the 

political argument about airspace made the different interpretations given to the lawyers’ 

advice by officials in different agencies highly unpredictable.  

My analysis shows that the legal advice to Airservices was used by the Agency’s officials to 

defend steps they took to review the operational risk in the airspace. Classifying their actions 

as being legally justified enabled Airservices’ officials to go head-to-head with the Howard 

Government’s policy agenda to ensure that the airways were safe. But, despite its advantages, 

this strategy also served to make the legal frame of the decision a battlefield for opponents on 

either side of the political debate about the future of the airspace. This was not a courtroom 

battle, but one that took place hidden from the public. The extensive legal advice given to 

Airservices had strategic value to political actors. Political actors on either side of the emerging 

controversy used their interpretation of the different legal advices inside and outside of 
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government to persuade their audience to support their goals and values priorities. The 

adversarial way the legal argument over NAS2b was conducted inside government raises 

questions about whether in a political context underscored by values conflict it is possible to 

separate the legal and political aspects of a problem situation. In the last section of the chapter 

I extended the analysis to include the data sourced from my interviews with lawyers and 

government officials to comment on how lawyers juxtapose the reality of their experience with 

a rational account of government decision-making. 

The next chapter examines the role of the lawyers advising Airservices in enabling and 

justifying the Board’s decision to introduce the suite of airspace changes known as NAS2c on 

25 November 2004.



234 

 

  



235 

Chapter Eight: The role of lawyers in enabling and 

justifying policy choices  

Scope of this chapter 

This chapter concludes the story of the lawyers who advised Airservices on the controversy 

around the Howard Government’s National Airspace System reform agenda, focusing on their 

role in resolving the problem with the NAS2b see and avoid airspace changes. The events 

covered by this chapter are the most dramatic scenes of the narrative. A reporter on a 

commercial radio program said at the time: ‘This is as much a story of politics and revenge as 

it is a story about air safety.’1 

The preceding chapters explored how the lawyers advising Airservices became entangled in 

the political debate surrounding its Board’s decision to reduce Air Traffic Control in tracts of 

Controlled Airspace where aircraft had previously been separated by air traffic controllers. The 

NAS2b reform introduced a new Class ‘E’ airspace that required pilots flying under Visual 

Flight Rules to use their eyesight to keep themselves from colliding with other aircraft. That 

reform advanced the interests of a group of private pilots who shared the goal of gaining greater 

freedom of the airways. This goal conflicted with the goal of Air Traffic Control — to protect 

the lives of the crew and passengers on board commercial aircraft. I suggested that these 

clashing goals expressed a conflict between two values priorities: the value of self-direction 

(individual freedom, personal autonomy); and the value of security (protection of individuals 

and the community from harm). In the ensuing controversy, the ‘facts’ about the problem with 

the reform were ammunition deployed by the opposing interests in arguments that advanced 

 
1 ABC Radio Canberra, Interview with Dick Smith , ‘Opposition calling on federal transport Minister John Anderson to rein 

in former CASA Head Dick Smith over claims Mr Smith made about incident on Qantas flight near Canberra in July’,  

Breakfast Radio Program, 22 September 2004, unnamed reporter in Document 774, ASA Legal Files. 
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their respective values priorities. The values conflict was evident in the rhetorical contests 

between the principal actors in the controversy including those of the lawyers who advised 

Airservices on the legal issues arising from its Board’s decision to introduce NAS2b.  

The public discourses of the legal profession promote the social value of lawyers’ unique form 

of expertise and ethical commitments that distinguish the practice of law from other disciplines. 

This assumption is also a feature of the scholarship about the role of lawyers in government 

practice. What is often missing in this research is an appreciation of the extent to which legal 

and technical experts can have a shared interest in managing the way information about a policy 

problem is selected and presented to a public audience, especially when litigation is threatened. 

The case study provides an opportunity to look at how the face-to-face encounters between in-

house lawyers and other individual experts shape the way technical information is produced, 

categorised, prioritised, and disclosed to different audiences for a controversial decision. The 

discussion in this chapter highlights how the in-house lawyers who advised Airservices 

collaborated with technical experts to re-frame the problem situation facing the Agency. The 

approach provides an alternative view of ‘re-framing’ in an environment of political 

controversy that highlights the techniques used by a team of experts, behind the scenes of a 

controversy, to control the availability of information to different audiences.  

The first section of this chapter discusses how I have used the concept of the Team Player to 

explore the process followed by Airservices to arrive at its decision to revise the NAS2b rules. 

In section ii I describe Airservices’ project to analyse the operational risk in the airspace. Then, 

section iii provides a picture of the decision-making process on the front stage of the 

controversy. Section iv contrasts the picture on the front stage of the controversy with the 

picture on the backstage. The interactions between the team of experts within Airservices and 

their contribution to Airservices’ decision-making process are explored in sections vi and vii. 
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The chapter concludes by addressing questions raised by the case study, based on an analysis 

of the data generated by the lawyers and officials who participated in my interviews. 

i) The role of experts in government decision-making as a team performance  

In Chapter Two section v I noted that several authors have described a type of lawyer who is 

closely embedded in government decision-making. In contrast to the Arbiter and the Advocate 

types, the attribute that defines this type is that they have a closer involvement in developing 

policy. Gabrielle Appleby describes this type as a ‘team member’ and I have also used that 

concept as a starting point for my analysis of this set of lawyerly attributes in practice.2 The 

ideal Team Player can influence decisions because they provide legal advice at a point in the 

process where they can shape the outcome. 

 

Fig. 8.1: The Team Player Role for Lawyers in Government Practice 

Based on my analysis of the literature in Chapter Two, the Team Player is a distinct role type 

but is also a more difficult role to conceptualise than the Arbiter and Advocate roles discussed 

in Chapters Six and Seven. This is in part because their teamwork takes place out of the public 

view, in nuanced inter-personal encounters between lawyers and other individuals they advise.  

 
2 Gabrielle Appleby, The Role of the Solicitor-General: Negotiating Law, Politics, and the Public Interest (Hart Publishing, 

2016) 201-11, 279-84. 
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a) Analysing how ‘re-framing’ enables decision-making in a values conflict 

The process by which a group of individual actors strategically reaches a resolution of a 

politically contentious problem situation can be explored through the concept of re-framing. 

The basic idea put forward by Schön and Rein is that individual actors may consciously 

cooperate on the construction of an ‘action frame’ that shifts the discourse around a contentious 

problem situation in a way that can enable a policy controversy to be resolved.3 Conscious 

frame reflection is, as Schön and Rein admit, context-dependent, and hence an ‘idealised’ 

strategy for resolving a highly polarised policy controversy.4 

Within a context where there is a high degree of values conflict and uncertainty around the 

problem situation, the political debate will commonly be framed by appeals to the science. 

Roger Pielke makes the important point that the dynamics of technocratically framed policy 

controversies are influenced by the linkages political actors make between science and the 

alternative courses of action.5 Further, the protagonists will tend to position the debate around 

the relevance and credibility of experts’ knowledge to the decision under review. In a scenario 

where all choices of action are contentious, Pielke argues that the task of ‘authoritative 

decision-makers’ is to reconcile the competing value positions through a process of 

‘bargaining, negotiation and compromise.’6  

A limitation of much of the discussion about the ideal role of expertise in policy studies is that 

the conversation is based on an idealised type of policy controversy which has a high degree 

of saliency with the public. Pielke, for example, envisages that decision-making in arenas such 

 
3Donald A Schön, and Martin Rein, Frame Reflection: Towards the Resolution of Intractable Policy Controversies (Basic 

Books, 1994) 38-40. 

4 Ibid 180. 

5 Roger A Pielke, The Honest Broker: Making Sense of Science in Policy and Politics (Cambridge University Press, 2007) 

17, 94-95, 140-142. 

6 Ibid 17, 47. 
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as climate science can be improved with the addition of more Honest Brokers, who can clarify 

or open the range of alternatives before decision-makers.7 In contrast, there was limited 

participation by the general public in the debate over the airspace controversy. The issues 

around the regulation of Australian airspace were restrictively framed and fuelled by the 

determination of a small interest group to challenge an institutionalised goal and underlying 

value priority. 

To gain a comprehensive picture of the influence of experts in shaping the dynamics of the 

airspace controversy, it is important to consider how their value judgements influenced what 

information was made public or withheld. One way to highlight the importance of information 

control in a technically framed policy controversy is to compare how the public account of an 

agency’s decision-making process will exclude a realm of contentious activities behind the 

scenes. In this context, Deborah Stone contends that ‘Secrecy and revelation are tools of 

political strategy, and we would grossly misunderstand the character of information in politics 

if we thought of it as neutral facts, readily disclosed.’8 The hidden realm will be populated by 

a cast of individuals and events who are often absent from the public narrative. Their face-to 

face-interactions can have an influence on the facts that are incorporated into the public 

narrative, playing a crucial part in shaping the political debate. 

b) Analysing teamwork in social construction 

The early work of Erving Goffman suggested that ‘teams’ are both formal and informal 

groupings of individuals who cooperate to present a performance to an audience that gives 

meaning to a situation.9 In Goffman’s dramaturgical framework for analysing social 

interactions, a team can be identified by looking at how a group of individuals within the walls 

 
7 Ibid 141. 

8 Deborah Stone, Policy Paradox: The Art of Political Decision-Making (W W Norton, revised ed, 2002) 29. 

9 Erving Goffman, The Presentation of Self in Everyday Life (Penguin Books, 1959) 231. 
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of a social establishment create ‘impressions’ playing down certain facts that would undermine 

the credibility of their performance.10 A social establishment in this framework is ‘any place 

surrounded by fixed barriers to perception in which a particular kind of activity takes place.’11 

We can compare the interactions that take place amongst team members on the ‘back region’ 

where their performance is planned and on the ‘front region’ where the performance is 

presented and sometimes disrupted by other individuals including members of the audience 

and outsiders.12 While values are not a central concept in this framework, Goffman does note 

that the ‘cultural values’ of a social establishment will establish a framework of appearances 

that must be maintained.13 Further, teams will seek to persuade their audience to accept their 

iteration of a problem situation by appealing to common social values.14 

Goffman’s analytic framework for analysing how teams construct social reality laid the ground 

for his later work on framing, which, in turn, influenced constructivist approaches to policy 

studies. Of relevance to this study is the idea that teams can intentionally select certain facts, 

while keeping others hidden, to persuade their audience to accept their narrative about a 

situation. The contribution of framing and the face to face interactions of social groups for 

discourse analysis has been examined, for example, by Deborah Tannen.15  Goffman’s approach 

has also been used by Stephen Hilgartner to explore how technocratic bureaucracies ‘stage 

manage’ their decision-making process, enabling them to formulate and defend their reports 

from criticism.16  

 
10 Ibid 108. 

11 Ibid 231. 

12 Ibid 235-236. 

13 Ibid 234. 

14 Ibid 45. 

15 Deborah Tannen, ‘Framing and Face: The Relevance of The Presentation of Self to Linguistic Discourse Analysis’ (2009) 

72(4) Social Psychology Quarterly, 300-305. 

16 Stephen Hilgartner, Science on Stage: Expert Advice as Public Drama (Stanford University Press, 2000). 
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My approach draws on the analytical frameworks of Goffman and Hilgartner to consider how 

an ‘informal team’, that included lawyers and technical experts, re-framed the decision-making 

process of Airservices Australia over the course of the airspace controversy. The scene of the 

backstage teamwork is contrasted with what occurred on the ‘front stage’ of the controversy 

when the decision-making process came under attack. I analyse the accounts of the decision-

making produced by the team as rhetorical constructions and ‘parts of systems for organising 

and controlling the disclosure of information.’17 To produce a picture of the face-to-face 

interactions on the backstage, I have drawn on interviews with participants who participated in 

the risk management project, and material in the legal files of Airservices. This exercise 

illuminates how individuals with different kinds of expertise can combine together to enable 

an administrative agency to make a difficult decision in a context where there is values conflict 

around the outcome. 

ii) The project to analyse the operational risk in the airspace (April – August 2004) 

From the perspective of Airservices’ airspace designers and legal advisers, the easiest solution 

to the airspace problem was to return all the contentious Class E see and avoid airspace that 

had previously been Class C to its original state. However, this solution (Option One) was also 

the least attractive option from a political perspective because it would have restored the 

navigation of aircraft flying under Visual Flight Rules airspace to air traffic controllers contrary 

to the values compromise that underlay the National Airspace System reform agenda. Rather 

than seeking to force the Board to accept this solution, Airservices technical experts adjusted 

their role to respond to the needs of the Board by expanding its choices of action. 

 
17 Ibid 19. 
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From January-August 2004, a team of air traffic controllers with esoteric expertise in the design 

of the architecture of Australian airspace developed various options to deal with the Agency’s 

problem as outlined in Fig. 8.2. 

 

Fig. 8.2: Options to solve the Problem with NAS2b 

On the 23 April 2004, the Board decided that the risk in the airspace and the options would be 

evaluated concurrently using the Airservices Safety Management System, together with a 

technique for mathematically modelling the consequences of a mid-air collision in different 

samples of airspace.  

According to the Board minutes, the directors ramped up the risk analysis project in order to 

obtain a more accurate assessment of the costs of a mid-air collision in the Class E airspace, 

which could be weighed against the benefits of the various alternatives.18 The group of air traffic 

controllers and internal mathematicians and risk experts working on the risk management 

project was supplemented with an external economist and aviation risks specialists. Their tasks 

 
18 Airservices Australia, ‘Minutes of Meeting held 26 April 2004 ‘in Document 361, ASA Legal Files. 
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included the preparation of design safety cases, cost–benefit analyses, pilot training materials, 

and the mathematical risk modelling of the probability of a mid-air collision resulting in 

fatalities in different geographical locations. The increased scope of the analysis required 

additional consultation on the various options and their benefits at sixteen locations around 

Australia, with groups that included air traffic controllers, private and commercial pilots, 

commercial airline operators, and members of the Royal Australian Air Force.19 Bernie Smith, 

the CEO of Airservices, issued a Media Release that explained the interests of safety ‘could 

not be rushed,’ noting that the decision-making process required delicate risk analysis as well 

as legal advice and consultation with interested parties.20   

iii) Airservices’ performance before the public audience  

On 2 August 2004, the Airservices Board decided to discontinue the work being undertaken to 

assess the various options, save for Option Three.21 The safety analysis was made public at the 

end of August 2004 after the Board announced it had decided to implement Option Three, 

making ‘safety enhancements’ that would leave in place ninety percent of the class E airspace 

introduced in 2003.22 Dubbed NAS2c, this decision left the see and avoid E airspace in place 

in areas of low traffic density across continental Australia, but restored the practice of 

separating all aircraft under the direction of air traffic controllers in both the busy Sydney to 

Melbourne and Sydney to Brisbane corridors and the higher traffic airspace around regional 

towered airports. The revised airspace architecture was scheduled for implementation on 

25 November 2004.  

 
19 Airservices Australia, Airspace Reclassification Options, Option 3 and Industry Option, Design Safety Assessment Report, 

27 July 2004 (Airservices Australia, 2004) 20-25. 

20 Airservices Australia, ‘Review of Stage 2b: National Airspace Reform Continues’ (Media Release, 23 April 2004) 

21 Airservices Australia, ‘Review of Stage 2 b National Airspace Reform (NAS)’ (Media Release, 2 August 2004) in 

Document 517, ASA Legal Files.  

22 Airservices Australia ‘Board Reaches Decision on National Airspace Reform Review’ (Media Release, 28 August 2004) 

in Document 518, ASA Legal Files. 
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The Agency’s public narrative of how its decision-making process unfolded sought to foster 

the impression that its ‘state of the art rigorous methodology’ had driven the decision-making 

process and its outcome. Written reports posted on its website showed Option Three to be the 

best solution to the airspace problem for these key reasons: 

1) The NAS2b changes had increased the risks of passenger and crew fatalities 

compared with the previous airspace architecture, especially around ten Class 

D towered aerodromes in regional locations where the risk was ‘unacceptable.’23 

There were sizeable benefits to reducing fatalities, both in monetary terms and 

the As Low as Reasonably Practical risk standard of the Agency’s Safety 

Management system.  

2) Since the introduction of NAS2b high capacity aircraft used for regular public 

transport had experienced an increase in Airprox (incidents where an aircraft’s 

collision alert system is activated because of its proximity to another aircraft).  

3) The major airlines had imposed speed restrictions on aircraft used for regular 

public transport, increasing their fuel costs. Passenger aircraft would still slow 

down under Option Four, the ‘Industry Option’. 

4) The Industry Option increased the workload of Air Traffic Control more than 

the other options because private pilots flying under Visual Flight Rules would 

continue to have right of way over passenger aircraft. 

5) Neither NAS2b nor any of the options were compliant with the United States 

model of airspace regulation. 

 
23 These were Albury, Hobart, Mackay, Tamworth, Alice Springs, Coffs Harbour, Hamilton Island, Maroochydore, 

Rockhampton, and Launceston.   
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6) Option Three offered the best overall risk outcome of all the options before the 

Board.24 

The argument was advanced in a series of presentations and reports prepared by the Agency’s 

technical experts that were endorsed by ‘management’ for discussion at Board meetings. These 

texts use a typical empiricist repertoire in which the methodology produces the facts, 

uninfluenced by individuals’ choices. The ‘facts’ appear to drive the Board’s decision-making 

process. The documents also speak with a single ‘objective’ voice, that implies that the 

outcome represented a consensus of experts’ views, a linguistic technique that insulates the 

findings from criticism.25  

Taken at face value, the Board’s decision on the future of NAS2b was the result of a rational 

and carefully structured process evaluating the safety of various alternative airspace 

architectures without regard to political considerations. While the decision to implement 

Option Three was described to be ‘in the interest of safety and the travelling public,’ it retained 

the see and avoid practice in the high-level ‘en route’ airspace between airport destinations as 

a concession to the interests who supported the goal of greater pilot freedom. From a values 

perspective, the Agency had incrementally shifted its values priority away from the value of 

security towards the value of self-direction.  

No mention was made in the Agency’s announcement of any legal advice received by the 

Board, although the Design Safety Assessment Report published on its website alluded to the 

‘governance problem.’26 In contrast to previous announcements about the Agency’s decision-

making process, the decision of the Board appeared to be based primarily on the results of the 

 
24 Airservices Australia, ‘Airspace Reclassification Options’ above n 19. 

25 Hilgartner, above n 16, 51, G Nigel Gilbert and Michael Mulkay, Opening Pandora’s Box: A Sociological Analysis of 

Scientists’ Discourse (Cambridge University Press,1984) 55-58, 109-11, 174-8. 

26 Airservices Australia, Airspace Reclassification Options, above n 19. 
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risk analysis.  

iv) The scene on the backstage of the airspace controversy (May – August 2004) 

The atmosphere inside Airservices from May to August 2004 was fractious and at odds with 

Airservices’ published account of its decision-making process. In Board minutes, Board 

papers, media releases and correspondence with opposing groups, the Airservices Board, its 

senior managers, and its operational and legal experts apparently engaged in the highly 

contentious task of determining the relative safety of the various alternatives.  

a) A fractious climate  

The published account of the decision-making process gave no hint of the emotional climate 

within the Agency. During this period there was considerable friction between Airservices’ 

directors and senior managers, in addition to the friction between the Agency and the Minister’s 

office. Airservices’ in-house lawyers and the air traffic controllers in the NAS Project team 

who were leading the project to analyse the operational risk in the airspace were fatigued from 

working long hours and weekends as the controversy about the future of the National Airspace 

System reform agenda gained in strength. Several extraordinary Board meetings were called 

by the directors at short notice, some on weekends. The Agency’s senior managers and staff 

struggled to provide the information the directors requested within short time frames.27  

b) A glimpse of the in-house lawyers’ activities 

The catalogue of tasks that were being dealt with by the in-house lawyers is documented in 

emails, file notes of meetings, and memoranda that offer a glimpse into the backstage of 

lawyers’ role in government practice. These records show the lawyers producing written 

 
27 Airservices Australia, ‘Minutes of Extraordinary Board Meeting held 21 May 2004’ in Document 448, ASA Legal Files. 
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responses to a set of problems that were intended to be discussed in confidence with different 

audiences.  

Although in April 2004 the directors had accepted there was a legal problem with NAS2b, a 

raft of new technical questions emerged that needed a response from external lawyers. The 

General Counsel and her colleague helped shape the questions, briefed the external lawyers, 

and communicated the subsequent legal advice to people within the Agency. The General 

Counsel was also asked by the directors to comment on the letters received from private pilots 

that claimed Airservices’ lawyers had misinterpreted the relevant law, raising concerns that the 

legal advice had been leaked. A multitude of draft communications including media releases, 

Board papers, PowerPoint presentations, and letters were being sent to the in-house lawyers 

for comment and review. By far the most time-consuming task confronting the in-house 

lawyers was assisting other individuals to ensure that the information flowing from Airservices 

to the outside world did not prejudice its position in litigation.  

Another critical, and less well-documented, activity involved a series of meetings with the air 

traffic controllers who were developing the options for re-designing the airspace architecture. 

One of my interviewees, a technical expert who was present, gave an account of these 

interactions: 

Interviewer: So how would you describe the impact of the lawyers on the project and 

the relationship between the lawyers and the other experts like yourself that were 

involved? 

Participant: It was vital. Helped us shine a torch down a dark hallway sometimes. If 

you recall we took over that meeting room for about eight months, and we would just 

draw on the whiteboard and we'd throw ideas around. And then when we'd formulate 

something, we'd ask you guys for advice. And it was good because as you guys 



248 

explained, don't ask us for a rule for this, tell us what you think you want to do and we'll 

give you an opinion on whether that is logical and doable and legal and won't get us 

into trouble.  And sometimes you guys would say I don't know about that or ask us 

questions and say how is that going to fix this, and then we'd go down another strand 

and we'd go right, gotcha, and we'd shut the door, you guys would disappear and we'd 

go for another week and then we might talk about it again.28 

This account suggests that the in-house lawyers were interrogating the legal robustness of the 

options, rather than contributing ‘design’ suggestions. We might classify these defensive 

activities as ‘legal risk management’, but they are also ‘policymaking’, if we accept that 

‘controlling the number and kinds of alternatives is the essence of the political game.’29 By 

questioning the legality of each option, the in-house lawyers were also contributing to decisions 

that discarded other choices before the Board. We will return to the role of the in-house lawyers 

and the technical experts in framing the decision-making process, but first I would like to 

examine the picture of the problem situation inside the Agency. 

c) An intractable problem situation  

At the end of Chapter Seven, I explained that the Agency’s project to analyse the operational 

risk in the see and avoid airspace project adopted a methodology that measured fatalities, on 

the assumption that the safety goal was to protect the travelling public. The risk analysis, like 

that of the legal advice, was founded on a contested definition of the problem situation that 

prioritised the value of security. Because the air traffic controllers leading the project sought to 

quantify the probability of a mid-air collision occurring in the future, the science on which it 

rested was uncertain and vulnerable to criticism.  

 
28 Interview (1 July 2017). 

29 Stone, above n 8, 245. 
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Whereas the public account of Airservices’ decision-making process suggests the backstage of 

the decision-making process was an objective, politically neutral space, free of pressure, the 

legal files depict an unstable realm where uncertainty about the problem situation had 

metastasised. Not only were most of the characters who occupied this realm absent from the 

published account of their decision-making process, but we also have limited insight into their 

experiences, because we cannot see their face-to-face interactions. The records of their 

meetings suggest that these individuals questioned many of the assumptions that underlay the 

public account of Airservices’ decision-making process. 

i) Modelling Collision Risk 

One of the most difficult questions being debated in the Agency was whether the mathematical 

risk modelling of the risk of a mid-air collision should factor in the reduction of risk associated 

with collision advisory avoidance technology carried by passenger aircraft. Initially, 

Airservices’ mathematicians argued against factoring collision avoidance technology into their 

modelling, on the basis that it was contrary to standards set by the International Civil Aviation 

Organization. Some directors objected to this approach; on the basis it did not provide an 

accurate picture of the risk of a collision. 

ii) The Conformity of Options with the US System 

Since the basic premise of the National Airspace System was to replicate the ‘proven safe’ 

system operating in the United States, people in the Agency questioned if, and how, they could 

assess the relative conformity of each of the Options with the airspace arrangements in US. 

Airservices’ technical experts identified that Australia and United States were dissimilar 

airspace environments, because of differences in pilot cultures, radar coverage, and traffic 

patterns. Commercial pilots who participated in the Agency’s consultation process also raised 

doubts about the conformity of the National Airspace System agenda with the United States 
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Airspace System. Experts from the US Federal Aviation Administration advised the Board that 

the systems were so different that no meaningful comparison could be made between the two. 

iii) Measuring Safety Incidents 

Over the course of the controversy, the Australian Transport Safety Bureau, Dick Smith, and 

Civil Air (the air traffic controllers’ union), made public claims about the safety of the airspace, 

based on a variety of different incident statistics. The incident statistics told a story of 

improvement or decline in safety, depending on how incidents were defined and the source of 

information. Dick Smith claimed that incidents had reduced since the introduction of the 

National Airspace System.30 Civil Air,, claimed that there had been a dramatic increase in 

incidents.31 The ATSB said it was too early to form a judgment about the safety of the National 

Airspace System based on its statistics.32   

Airservices’ technical experts were alive to the assumptions that these numbers were based 

upon. Smith’s numbers, for example, measured incidents as breaches of the separation 

standards for aircraft. Since NAS2b removed the separation standard for light planes in Class 

E airspace, his analysis assumed that Airproxes between light aircraft and passenger jets such 

as occurred at Launceston on 24 December 2003 were not incidents. In contrast, Civil Air 

measured incidents based on the previous Class C separation standard, rather than the new 

Class E standard. The ATSB statistics only counted Airproxes that occurred after 24 December 

2003 and before 7 April 2004. This excluded the two most severe Airprox incidents between 

 
30 Dick Smith ‘Dick Smith Gets a 60th Birthday Present: Airspace Reform Good News. Safer than Ever to Fly with Qantas 

and Virgin’ (Media Release, 18 March 2004) in Document 102, ASA Legal Files. 

31 ABC Radio 774, ‘Discussion of Two Recent Incidents Involving Virgin Blue and Rex Air identified by Air Traffic 

Controllers as Near Misses’, Mornings 14 April 2004 (Ted Lang) in Document 102, ASA Legal Files; Civil Air, ‘Airspace no 

Safer’, (Media Release 15, April 2004 in Document 322, ASA Legal Files. 

32 Australian Transport Safety Bureau, Research Report, National Airspace System Stage 2b: Analysis of Available Data 

July 2004 (Australian Transport Safety Bureau, 2004).  
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Virgin passenger jets and light aircraft at Launceston and Maleny. By exposing these 

assumptions to the Board, Airservices technical experts also demonstrated that there was no 

politically neutral way for people in the Agency to determine the number and severity of safety 

incidents in the airspace since the introduction of NAS2b.  

iv) Measuring Safety Incidents  

The in-house lawyers questioned whether NAS2b changes represented the Howard 

Government’s airspace management policy. This was also a question which could not be 

answered with any certainty. The Minister for Transport and Regional Services, John 

Anderson, had stated that the goal of the reform was to promote greater pilot autonomy, but 

also that changes to the airspace must be implemented safely. An additional complication was 

that there was a discrepancy between the airspace design approved by Cabinet and the design 

that Airservices had implemented with NAS2b. According to the website of the Department of 

Transport and Regional Affairs, the version of the National Airspace System airspace design 

approved by the Cabinet said that Class C airspace would continue to operate in the donut 

shaped zone of airspace around major city airports that is used by passenger jets for take-off 

and landing.33 The airspace design introduced by the Agency had followed a revised design 

produced by the NAS Implementation Group which removed that protection. 

There were no objectively right answers to any of these questions given the ambiguity of the 

subject matter. Airservices’ experts’ involvement in the process served to expose the evaluative 

judgments that the Board needed to make, increasing the directors’ uncertainty about how they 

should proceed. The miasma of uncertainty inevitably affected the decisions that were made 

by people in the Agency to enable the Board to choose a course of action.  

 
33 Department of Transport and Regional Services, ‘National Airspace System Australia’ marked approved by Cabinet, 14 

December 2002 <http//www.dotars.gov.au> in Document 624, ASA Legal Files. 
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d) The pressure on Airservices to be transparent  

Although the Board’s decision to ramp up the risk management project gave the directors an 

opportunity to expand their choices of action, this also created more opportunities for the 

Agency’s critics to undermine the credibility of the decision-making process. The directors 

faced various legal and political pressures to ensure that their decision-making processes were 

transparent to the Agency’s critics, in a context where it was easy for the assumptions 

underlying its risk analysis to be attacked. Under its legislation, the Agency was required to 

consult with its stakeholders in the aviation community.34 Additional consultation requirements 

were embedded in the Airservices Safety Management System. Each of these occasions 

provided an opportunity for the interests on opposing sides of the controversy to attack the 

Agency’s risk management procedures. At the beginning of August 2004, Airservices received 

a series of templated letters from individual pilots claiming that the consultation process was 

‘undemocratic and denied natural justice to the aviation industry.’35   

We saw in Chapter Six that, when the controversy began to escalate in January 2004, the 

Agency’s senior managers, like the other political actors who were the principal combatants in 

the controversy, sought to downplay the possibility that the NAS2b decision had increased the 

likelihood of a mid-air collision involving a passenger aircraft. Although the Board and the 

CEO publicly acknowledged the Agency had a ‘governance problem’, this was separate from 

the safety of the airspace which they maintained was ‘acceptable.’36 Various news media 

covered the controversy between January and July 2004, but their information about 

Airservices’ actions was primarily sourced from the Agency’s published media releases and 

media advisers. For six months the drama depicted by the news media was largely played out 

 
34 s10(1) Air Service Act 1995 (Cth).  

35 Series of eleven letters from individual private pilots in Documents 331, 334, 335, 531, ASA Legal files 

36 Airservices Australia, ‘Airservices Clarifies Airspace Decision’, (Media Release, 20 February 2004) in Document 117, 

ASA Legal Files. 



253 

in the war of words between Dick Smith and representatives of the commercial pilots and air 

traffic controllers’ unions, and between the Minister and opposition Shadow Minister, Martin 

Ferguson. When the Agency responded to a Freedom of Information request made by the 

Australian newspaper in August 2004, it released information that was used to create a story 

about the Agency and the Howard Government’s failure to address the safety question.  

The story that was published in the Weekend Australian argued that Airservices had known the 

NAS2b reforms had resulted in a ‘major degradation’ of safety for six months which had 

exposed at least two major regional airports — Hobart and Launceston — to an intolerable risk 

of a mid-air a collision.37  The writers blamed Airservices for failing to comply with its risk 

management processes: 

Underscoring this sobering news was an even more startling revelation: confusion 

between government agencies also allowed the reforms to be introduced without an 

adequate risk review.  

Authorities are allowed to increase the risk in an airspace as long as they can prove it 

is balanced by sufficient benefits. Despite repeated internal warnings, Airservices failed 

to carry out a study to prove this was the case and worse, when it did it was unable to 

uncover those significant benefits.38 

An associated article stated that the Minister, John Anderson, knew that some airports had a 

high risk of a mid-air collision, six days before he told Parliament that the reforms would 

improve safety in February 2004.39  

 
37 Steve Creedy, Michael McKinnon ‘Flyboys reach for the skies; the ongoing quarrel over safety rules for flying is in a class 

of its own’ Weekend Australian, 14 August 2004, 21 in Document 548, Airservices Legal Files. 

38 Ibid. 

39 Michael McKinnon, Steve Creedy ‘Canberra warned on airspace risks’, Weekend Australian, 14 August 2004, 5 in 

Document 548, ASA Legal Files. 
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e) The decision-making process must be ‘seen’ to be lawful 

For the in-house lawyers, the lesson taken from the argument around the many written legal 

advices provided to Airservices was that the Agency’s methodology for evaluating the safety 

of NAS2b was politically contentious. Although the lawyers who were advising are absent 

from the public account of Airservices’ decision-making process, they were attending many 

internal meetings including the Board meetings where the procedures of the risk management 

project were under debate. 

The General Counsel’s PowerPoint presentations at Board and management meetings show her 

to be concerned with the documentary account of the decision-making process. This accords 

with my personal recollection. Throughout the controversy, I promoted the message that the 

Agency’s records should demonstrate that the Board had followed a comprehensive and 

systematic process that would withstand the scrutiny of a public audience and a court. This 

project was inherently problematic because the Agency’s decision-making process was subject 

to strategic manipulation by the protagonists in the political battle.  

Because the fight about the future of NAS2b was driven by the efforts of competing interests 

to control the interpretation of the problem situation, there were members in the audience who 

were determined to disrupt the performance. While most of their efforts were focused on 

attacking the performers’ account of the ‘facts,’ the more influential individuals were 

manoeuvring to prevent the performance from being staged. The Board’s acknowledgement 

that it had a ‘governance problem’ also shaped the modes of attack. Several credible threats of 

injunction proceedings were made against the Agency by associations representing the interests 

of private pilots. The Agency’s response to these threats were managed by the in-house lawyers 

and a private law firm. In July 2004 Dick Smith also threatened to sue Airservices for failing 
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to grant him clearance at Bankstown airport, claiming air traffic controllers had put his family 

at unnecessary risk.40  

Another problem was that the Board’s appetite for more information about the safety of the 

airspace and more options expanded the definitional boundaries of the problem situation and 

was in tension with the need to control the narrative of the decision-making process. A third 

problem was logistical. The mass of effort that had been invested in trying to contain the 

situation had created a problem of information control. Between December 2003 and August 

2004, 610 documents were presented to the Board — but this only represented a fraction of the 

reservoir of information generated by the controversy that was flowing through the Agency.41 

A search of the Agency’s document management system for the National Airspace System 

uncovered more than 49 gigabytes of information relating to the operational risk project.42  

Around May, the lawyers advising the Board about their personal liability asked the Agency’s 

managers to slow the tempo of the decision-making process to ensure the directors had enough 

time to evaluate the information. The volume of information that was being generated, 

indicated the Agency was suffering from ‘analysis paralysis.’ In late May 2004, the General 

Counsel advised one of her colleagues in the legal team that she was concerned the Board might 

not reach a decision.43 In June 2004, Brian Candler, the CEO of the Regional Aviation 

Association of Australia, wrote ‘They say a week is a long time in politics — a month in 

aviation is an eternity and my fear is that we are about to see the rollback of the rollback.’44  

 
40  Steve Creedy ‘Dick Smith in flight of fury’, Australian, 6 July 2004 in Document 468, ASA Legal files. 

41  Airservices Australia, ‘NAS Correspondence to the Board in Document 851, ASA Legal Files. 

42 Partner, Allens Arthur Robinson (on behalf of Airservices) to Partner, Gilbert and Tobin (acting for Dick Smith) ‘re 

Minimising discovery’ in Document 794, ASA Legal files.  

43 General Counsel, Airservices Australia to lawyer, Office of Legal Counsel (Email, 20 May 2004) in Document 402, ASA 

Legal Files. 

44 Brian J Candler, ‘NAS and the urban legends’ Australian Aviation, June 2004, 58 in Document 390, ASA Legal Files 
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v) The contribution of the air traffic experts and the in-house lawyers to 

re-framing the airspace problem (January 2004 to August 2004) 

When the Board determined in April 2004 that it had a legal problem, it accepted that its 

decision-making process needed to respond to three legal risks. In summary these risks centred 

on the lawyers’ concerns that: 

1) Airservices had breached its primary duty under section 9(1) of the Air Services Act 

1995 (Cth) to give primacy to safety in the performance of its statutory functions. 

2) The Agency and the directors had failed to meet their duty of care under the common 

law of negligence in the event of a mid-air collision involving a light plane and a 

passenger plane in the see and avoid ‘E’ airspace; and 

3) The decision to introduce NAS2b was an improper exercise of power under the rules 

of administrative law.  

We saw in Chapter Seven that the facts that gave rise to the legal problem were politically 

contentious. Consequently, written legal opinions that questioned the political narrative, 

regardless of the technical qualifications of their authors, were unlikely to resolve the fight 

about whether NAS2b was safe. What the external lawyers contributed to the resolution of the 

controversy was an authoritative language, that was used by a small team of expert advisors 

within the Agency to construct an argument about how the directors could make a publicly 

defensible airspace decision.   

a) The team is formed 

Although the air traffic controllers leading the NAS Project Team and the in-house lawyers 

were not formal team members, they belonged to the same institutional setting. This meant 

they had a shared narrative of the facts of the problem situation and a shared values position. 
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The informal team appears to have been forged gradually through their mutual concern about 

the need to bring the controversy to a resolution.  

Interviewer: So, the problem arose and there were quite a lot of lawyers involved, how 

did you perceive the role of the lawyers in advising Airservices through that period? 

Participant: I think it just evolved over a long period of time. Initially, of course, there 

was kind of, I can remember probably feeling a mixture of things, we were the experts, 

suddenly we had lawyers telling us that we’d done things wrong, but we’d been 

involved in engaging with you and your team to say, look, we had concerns here, too, 

so there wasn’t a feeling of we were being threatened. It was still, nonetheless, a bit of 

defensiveness, I think, to start with and then by the end of it, I mean, we were there on 

weekends and we would always have you or [un-named colleague], or one of your team 

in the meetings with us as we came to the point where we needed to make a decision 

and you’re just an integral part of the team.45 

A single record on the legal file suggests that the threat of litigation appears to have encouraged 

the individuals who formed the team to pool their technical knowledge and learn each other’s 

language. In early March, the General Counsel and two of the air traffic controllers leading the 

operational management project flew to Sydney at short notice to attend a meeting at the offices 

of a private law firm that lasted until midnight. The meeting was called so that the external 

lawyers could obtain information needed to defend Airservices from injunction proceedings 

threatened by a private pilot. A transcript was made in the external lawyers’ offices of the 

conversations that took place at the meeting. In this extract the General Counsel and an air 

 
45 Interview (20 November 2017). 
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traffic controller discuss whether the air traffic rules required pilots to monitor radio 

frequencies in different classes of airspace.  

ATC: In November 27 we removed the emphasis that pilots should monitor the relevant 

frequency, but it wasn’t that they ever had to…  

General Counsel: But in G they do  

ATC: Sorry  

General Counsel: In G they do? 

ATC: They don’t have to; they should  

General Counsel: They don’t are you sure?  

ATC: They should. Should, must, may, shall and that sort of thing are somewhere in 

the documents.  

GC: Yeah sorry I discussed that with [name] this morning and we had an argument 

about it. They should? They must? We’ll make a note to check on that, but I think it 

might be mandatory.46 

What this exchange shows is that both participants are familiar with both the language of 

airspace design and the legalistic language of statutory interpretation. 

b) The team develops the decision frame based on administrative law principles 

In Chapter Six I introduced the concept of an ‘ontological gerrymander’ — a powerful frame 

ensuring that ‘safety’ was discussed by people within Airservices as a question of operational 

 
46 Transcript of interview between lawyer, private law firm and {unnamed air traffic controller} and General Counsel, 

Airservices Australia (24 March 2004) in Document 243, ASA Legal Files. 
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risk, and evaluated in accordance with the procedures of its Safety Management System.47 In 

Airservices’ world view, ‘safety’ meant reducing risks to a level that was As Low as 

Reasonably Practical through a combination of quantitative and qualitative analysis, as was 

stipulated by its Safety Management System. This world view, as we saw in Chapter Six, was 

deeply embedded in the Agency’s decision-making practices, but was attacked by the 

Minister’s office and the Department of Transport and Regional Services, and the interests that 

supported the retention of NAS2b. Rather than abandoning Airservices’ world view, the 

informal team of individuals captured the opposing discourses about the meaning of safety 

within a legal world view of the decision that was under the Board’s review. Recognising the 

difficulty of giving the Board an authoritative answer about the operational risk in the airspace, 

the team deliberately used the language of administrative law to re-frame the airspace problem 

in a way that implicitly promoted Option Three as the best solution. 

In my analysis of the literature in Chapter Two, I observed that many accounts of lawyers’ 

advisory role in government practice depend on an idealised rational model of the policy 

process that is consonant with the model of government decision-making embodied in 

constitutional and administrative laws. From a common law perspective, it is widely accepted 

that the rules regulating the exercise of executive power do not require ‘absolute’ scientific 

rationality from administrative decision-makers in that the outcome of a decision must be 

objectively correct. Rather, they are concerned with the procedural fairness and lawfulness of 

government decisions.  

The most basic principle of administrative law is that a decision by an administrator which is 

made ultra-vires (beyond power) is contrary to the principle of legality. Amongst the norms of 

Australian administrative laws are requirements that decision-makers must exercise their 

 
47 Chapter Six, section ii). 
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powers ‘reasonably’ considering only ‘relevant’ considerations and excluding ‘irrelevant 

considerations.’48 The first external legal opinion given to the Board in January 2003 conveyed 

an important message:  the directors needed to follow these principles to ensure the Agency’s 

decisions about airspace ‘were within power.’ Subsequently the in-house lawyers and technical 

experts in the informal team, adopted the terminology of ‘relevant’ and ‘irrelevant 

considerations’ to re-frame the question of how the Board could resolve the problem with 

NAS2b. 

The frame was developed over a series of meetings between the in-house lawyers and air traffic 

controllers from May to July 2004. The question that the frame purported to answer was in 

effect: ‘Does this decision follow a process that is legally defensible?’ This was a departure 

from Airservices’ established decision-making process that asked: ‘Does this decision result in 

a level of operational risk that is As Low as Reasonably Practical and follow the established 

risk methodology?’ This exchange between myself and an air traffic controller who 

participated in the meetings explains how the frame changed the language in which the airspace 

problem was discussed.  

Interviewer: But what did the lawyer’s knowledge do in terms of your thinking about 

how to present this information to the Board? 

Respondent: So the key thing and it’s a really good question, is being clear about, and 

the phrase was, or the phrase as I use it is, the relevant consideration to inform your 

decision making, and just as importantly, being clear about the irrelevant 

considerations. And that framework, to be clear about how we then eventually tested 

everything, in terms of the options. Again, safety was first and then having regarded 

safety I think we had the most relevant consideration and then we had stakeholder 

 
48 s5(1) Administrative Decisions (Judicial Review) Act 1977 (Cth). 
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considerations, then cost and benefits analysis. There was this methodology which up 

until that point we hadn’t had, I think we had probably a bit intuitively done some bits 

of it, but it certainly wasn’t transparent, and it wasn’t robust, and it wouldn’t have been 

defensible. So that process was super important, it allowed the Board to understand 

what we were doing, it gave us a shared language, it was very important.49 

Later, we discussed how the process was developed. While many years have elapsed since 

these events, and I was clear about the gaps in my own memory, the participant reinforced the 

basic message that the value of the teamwork lay in the language which framed the process: 

Interviewer: And it’s actually there on PowerPoint slides and I can’t remember how we 

did it, but clearly we did because it’s on the file, but we put together a roadmap about 

the knowledge that the Board should take into account in formulating their decision. I 

don’t even know who drafted that document, whether it was the legal team, whether 

you drafted it, whether [un-named colleague in Office of Legal Counsel] drafted it? 

Participant: I mean, it probably just genuinely came from collaboration.  

Interviewer: Yeah, I think it did. 

Participant: I remember [un-named partner, private law firm] was the first one, I think, 

who started using that kind of language. If I can recall that really being a bit of ah-ha 

moment, where you go, ‘oh, OK, yeah’. Like, of course, he didn’t understand what the 

relevant considerations would be, but I remember being involved in a process with [un-

named colleague in Office of Legal Counsel] and I think you would have been there, 

where we actually then took that apart and said, well what are the relevant 

considerations and we identified the cost benefit analysis was one of them, etcetera. No, 

 
49 Interview dated (20 November 2017). 
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it was a very important point in that process, and I don’t remember exactly how it 

happened, but I can remember that then framed our language from there on in.50 

c) How the decision frame prioritised the value of security 

Only a handful of diagrams, handwritten file notes and the memories of the individuals 

involved record how this frame was constructed. While the legal files suggest that the frame 

was the result of collaboration between the in-house lawyers in the Office of Legal Counsel 

(identified as OOLC) and air traffic controllers leading the risk analysis (the NAS Project 

Team) who formed the team, the individuals who authored the frame are not identified in the 

documentary record. 

The decision frame went through several iterations and was documented in diagrams that 

prioritised the ‘evidence’ for the Board’s consideration as from the “most relevant” to the “least 

relevant.’ These diagrams purport to provide a rational model of the decision-making process 

in which the decisions about the relevant information are separated from the decisions that are 

to be made with the relevant information. Deborah Stone argues: ‘The words, pictures and 

imagery of information affect its very message as well as its persuasiveness. Both the timing 

of information with respect to related events and the juxtaposition of one set of ideas with 

another can change the way information is perceived.’51 Following the outlined methodology, 

the decision-maker (the Board) would evaluate the relevant information and choose the best 

alternative, based on an assessment of the relevant considerations. The most relevant 

considerations in this model are the ‘safety’ consequences (‘risks’) and benefits of the various 

alternatives outlined in the Board papers. The process was not explicitly linked to a preferred 

option, so it is clear the Board had freedom to choose a course of action, but its logic 

incentivised the Board to adopt Option Three. Two examples of the diagrammatic 

 
50 Ibid 
51 Stone, above n 6, 28. 
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representation of the decision frames appear in Fig. 8.3 and Fig. 8.4. 

 

 

 

Fig. 8.3: Decision Frame (greyscale version of slide on file) 
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Fig. 8.4: Relevant Considerations for the Board’s Decisions (greyscale version of slide on 

file) 

The diagrams suggest that the quantitative risk analysis is the ‘most relevant’ consideration to 

the decision-makers choice of action. According to the analysis of risk that was documented in 

the safety case, this entailed an intolerable increase in the risk of a mid-air collision in Class D 

regional towered aerodromes that needed to be mitigated as quickly as possible. By the time 

the Board was ready to come to a decision on Option Three, they had eliminated all other 

options that could mitigate the Class D risk from consideration. In practice, because of the lead 

times needed for pilot training and the printing of aeronautical maps, Option Three was the 

only option that could be implemented before the end of 2004.  

The opinions of stakeholders are categorised as ‘more’ relevant information, so the qualitative 

analysis was made subordinate to the quantitative analysis. What is striking about the 

representation of the qualitative analysis in Fig. 8.3 is that the airlines who provide regular 
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public transport (Qantas, Virgin and Regional Airlines) are placed above the interests who 

sought greater pilot freedom. While this implies a bias in favour of the goals and value priority 

of the passenger airlines, the views of all the interests who participated in the consultation 

process are incorporated in the frame. The reference to the Structured Consultation Process in 

Fig. 8.3 includes the Australian Ultra-Light Federation (AUF), the Air Safety Australia (ASA), 

the Aircraft Owners and Pilots Association (AOPA), and the private pilots who attended the 

consultation forums (identified by the acronyms HAZID and RAPAC). The frame therefore 

integrates all the values positions of the principal actors in the political debate, unlike the 

coercive frame that accompanied NAS2b, which kept dissenters and their competing value 

priorities out of the decision-making process.52 

How government policy is described in these diagrams is also telling. While we can see that it 

is government policy to ‘implement the National Airspace System safely’, there is no mention 

of the goal of giving private pilots greater autonomy.  

Lastly, the reference to ‘subjective opinions’ distinguishes between ‘individuals’ and experts. 

Experts are categorised as being either ‘independent’ or ‘internal.’ What distinguishes an expert 

is their role in the Agency’s operational risk management project. The lawyers who advised 

the Board are not identified as ‘experts.’ Nor is the legal advice referenced. The methodology 

assumes that the law provides an undeniable boundary to the decision-making process. In short, 

the decision frame co-opts legal language and procedures to create a system of information 

control that prioritised the Agency’s embedded understanding of safety and the underlying 

value of security.  

This analysis illustrates the ambiguous status of teamwork when there is values-based 

disagreement around a decision. Not only were the facts that were made relevant to the 

 
52 See discussion Chapter Five, section viii.) 
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decision-making process inseparable from the values choices that the team made, but two 

different disciplinary perspectives became blended into a single view of the problem situation. 

Being bilingual in law and airspace design also appears to have amplified the voices of the 

in-house experts over that of the ‘independent’ experts who were largely supporting actors in 

the wings.  

While the authority of both the lawyers and air traffic controllers stemmed from their status as 

representatives of their areas of expertise, the boundary between their actions and the political 

battle was thin. In Roger Pielke’s model of expertise, the attempt of the team to use a rational 

model to guide the Board on how it could make a defensible decision is akin to ‘stealth 

advocacy.’ According to Pielke, stealth advocates are experts who do not explicitly tell 

decision-makers what decision they should make, but nonetheless the way they represent their 

technical knowledge conveys a values judgment that some choices are more desirable then 

others.53 

d) The influence of the decision frame on the performance of the decision-making process 

We cannot be sure to what extent the frame shaped the outcome of the airspace controversy, 

but I suggest that it afforded the Board a degree of security that played a part in bringing about 

their decision to proceed with Option Three. In a context where the Agency’s decision-making 

process was under attack, it constructed a solid and defensible version of the problem situation, 

even if the constituent facts were uncertain. The decision frame influenced how the decision-

making process was performed in complex ways. 

First, it shaped the alternatives that were presented to decision-makers, blocking off other 

choices that involved different compromises between the values priorities in contention. 

 
53 Pielke, above n 5, 3-5.7, 92-95. 
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Second, it influenced how the choices were presented in face to face meetings within the 

Agency. The frame is most noticeable in the structure of Board meetings, especially the order 

of the agendas, which prioritised the discussion of the progress of the operational risk 

management project. It is also likely to have influenced how the air traffic controllers leading 

the operational risk project conversed with the in-house lawyers and with other people in the 

Agency, including the directors and other attendees of Board meetings. For example, the lists 

that were drawn up prior to the Board meetings suggest that the Office of Legal Counsel was 

responsible for ‘the decision-process’ whereas the NAS Project Team were responsible for the 

‘risk analysis.’ This suggests that the ‘legal’ problem should be discussed separately from the 

safety problem.  

Third, while the frame was not immune from attack, it promoted the impression that people in 

Airservices were a united front and shielded by the law. Dick Smith observed after NAS2c was 

implemented:  

There was one collective view of Airservices where they basically stuck together and 

said, we are going to reverse this and it doesn’t matter what logic is given, what 

information, we are reversing it and at one stage the Minister said to me, Dick they 

won’t take any notice of me, it doesn’t matter what logic I come up with, they won’t 

take any notice of me and they’ve got legal advice they don’t have to.54  

vi) The justification of Option Three in the face of values disagreement  

After the Board made its decision to implement Option Three on 28 August 2004, the airspace 

controversy reached a zenith. There were three principal modes of attack launched by interests 

opposed to the decision that sought to disrupt the outcome of Airservices’ decision-making 

 
54 Transcript of Proceedings, Smith v Airservices Australia (Federal Court of Australia, New South Wales Registry, 04/1351, 

Justice Stone, 29 April 2005) 40 in ASA Legal Files (unnumbered document).  
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process. Despite the pressures on the Board to abandon NAS2c, the revised airspace was 

introduced on 25 November 2004.  

a) The attack on the science 

Airservices’ mathematical risk modelling was criticised by various independent experts, 

including Professor Terrence O’Neill, who was briefed by the Civil Aviation Safety Authority. 

O’Neill’s report was sent by CASA’s Chief Executive Officer, Bruce Byron, to Airservices at 

6pm on the night before the Board meeting of 28 August 2004.  

In his letter Mr Byron stated: 

I note that the [O’Neill] report concludes that the main deficiencies discovered related 

to the fault tree methodology used by Airservices Australia and that: 

As a result of these findings it was concluded that the analyses conducted by Airservices 

were insufficient to support a determination that the [NAS Stage] 2b changes have in 

fact led to a change in safety or to determine the extent of any such changes.  Based on 

the evidence available, it is not possible to make judgments about the safety effects of 

NAS [Stage] 2b. 

I believe the Airservices Board would benefit from a briefing by Professor O’Neill once 

they have had time to read his report.55 

This action appeared to be directed at preventing the Board meeting going ahead, since it would 

be hard for the directors to defend a decision that did not consider information provided by the 

Agency’s safety regulator. The Agency’s in-house lawyers working late to prepare for the 

Board meeting, decided that the report must be reviewed that night. One of Airservices’ 

mathematicians worked until midnight evaluating the response and preparing a response for 

 
55 Smith v Airservices Australia [2005] FCA 997, 1002.  
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the Board. Along with identifying incorrect assumptions in the O’Neill report, senior air traffic 

controllers advised the Board that the report lacked credibility, since its author had no expertise 

in the specialised field of airspace collision risk. The Minister later wrote to the Airservices 

Acting Chair and asked for confirmation that the O’Neill report had been considered and, if so, 

why it had been discounted. While this attack necessitated a response, it did not undermine the 

narrative that the risk analysis was defensible.  

b)  The attack on the legality of the decision under administrative law 

Dick Smith filed an application for judicial review of the decision on 16 September 2004 

alleging that Airservices had failed to take into account relevant considerations and failed to 

comply with legal procedures, and that the NAS2c decision was an unreasonable exercise of 

power.56  He sought to advance his case with a televised interview alongside an ‘air traffic 

controller’ who was blindfolded and carrying a cane,57 implying that air traffic controllers on 

the ground do not ‘see’ as well as the pilot in command of a light plane. One of the directors 

of Airservices who had voted against Option Three openly aligned himself with Smith. Kevin 

Gale gave an interview to the Australian newspaper in which he claimed that none of the 

directors was happy with their decision and that they accepted it because it was legally 

defensible. He also suggested that the Board did not have enough time to consider the views of 

dissenting experts, an argument that mirrored Smith’s application to the Court.58 The Chief 

Executive Officer of Airservices, Bernie Smith, made clear the Agency would stand firm: 

 
56 Ibid. 

57 Channel Nine Television, ‘Six People die in a Plane Crash Recently and a Qantas jet nearly crashed in Canberra airport 

with 185 people on Board. Interview Dick Smith, Adventurer and Philanthropist’ A Current Affair, 14 October 2004 in 

Document 898, ASA Legal Files. 

58 Steve Creedy ‘Legal threat over reform wind-back’, Australian, 3 September 2004, 30 in Document 623, ASA Legal Files. 
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‘Airservices will not lose its focus on safety, nor bow to pressure of individuals or minority 

self interest groups.’59 

The lawyers from the private law firm and the barristers who represented Airservices in the 

litigation proceedings acted as Advocates, taking steps to vigorously defend Airservices’ 

decision in court, consistent with the ideal account of their role in the courtroom in the literature 

about government lawyers. Airservices’ in-house lawyers had expected that the controversy 

would result in litigation. They had asked staff to quarantine the mass of documents that related 

to the decision-making process before the litigation was launched. This material was subject to 

a court-ordered discovery coordinated by an external law firm with the aid of more than a 

hundred staff. The sheer volume of material that was unearthed and inspected by Smith’s 

lawyers was symbolic of the immense effort that had been invested by Airservices’ people in 

analysing the safety of the airspace. After the discovery process was completed, Smith 

discontinued his litigation proceedings on 22 October 2004. 

c) The political sanction imposed on the decision-maker   

The intervention staged by the Minister, John Anderson, was an act of political brinkmanship 

that took people in the Agency by surprise. On 31 August 2004, the Minister issued a Direction 

under section 16 of the Air Services Act that, in effect, required the Agency to install radar at 

any regional airports where it provided Class C separation services via Air Traffic Control.60 

The Direction was issued without any advance warning on the day Parliament was prorogued 

before the 2004 Federal Election. Airservices’ in-house lawyers subsequently questioned 

whether the timing complied with Australia’s caretaker conventions, which are not legally 

 
59 Airservices Australia, ‘Public safety is Paramount’ (Media Release, 24 September 2004) in Document 623, ASA Legal 

Files. 

60 Minister of Transport and Regional Services, Air Services Act 1995 (Cth) section 16 Direction No. 4 of 2004 made on 31 

August 2004. 
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binding, but aim to restrain the government from incurring major expenditures until the results 

of the election are known.61 According to the Minister, the Direction was intended to put the 

safety of Option Three ‘beyond doubt’, but he provided no further explanation of his 

reasoning.62  

At 5.39 pm that day Dick Smith posted the wording of the Direction on the Professional Pilots 

Rumour Network, noting: 

Of course, this directive won’t necessarily mean that we will end up with 12 additional 

approach radar control services. Imagine what Qantas would think of that! They don’t 

even want to pay for a UNICOM63 at Avalon. 

What I believe will happen is that Airservices will re-look at their safety case to see if 

Class C airspace is required above every Class D tower in Australia. A good place for 

Airservices to start would be the independent report commissioned by CASA, 

completed by Professor Terry O’Neill of ANU.64 

Airservices’ technical experts estimated that the Direction would require the Agency to install 

radar at ten regional aerodromes, at an additional cost of $150,000,000.65   

If the Minister’s action was intended to induce Airservices to change its course of action, it 

was a failure. It generated emotions of shock, anger, and a strong sense of injustice on the part 

of many individuals within Airservices, including the directors who had endorsed Option 

 
61 Senior Counsel H to Airservices Australia, ‘Memorandum re Airservices Australia’ (8 September 2004) in Document 728, 

ASA Legal Files.   

62 John Breusch, ‘Radar order could cost $150m, Airservices warns’ Australian Financial Review 2 September 2004, 3 in 

Document 617, ASA Legal Files. 

63 Universal Communications facility.  

64 Dick Smith, Minister’s directive terminal radar NAS2b, 2, on The Professional Pilots Rumour Network (31 August 2004) 

<http://www.pprune/org/Minister’s directive terminal radar NAS2b>, in Document 606, ASA Legal Files. 

65 ‘Radar order could cost $150m, Airservices warns’, above n 63. 
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Three. The incentive it provided was weaker than the incentive on the directors to continue 

with the plan to change the airspace architecture. The Direction sanctioned the Agency if 

NAS2c went ahead, rather than its Board. In contrast, based on the results of the risk analysis, 

unless NAS2c was introduced, the directors continued to be exposed to an ‘intolerable’ risk if 

there was a mid-air collision. 

Because the wording of the Direction was ambiguous, the Agency’s in-house lawyers sought 

advice from Senior Counsel about how it should be interpreted. What was an ‘approach radar 

service’? Did the Direction mean that the radar must installed before Option Three was 

implemented? While it appears the request for advice was intended to clarify the issue, the 

response from Counsel was that the questions were unanswerable based on the available 

information about the Minister’s actions. In a minor way, the legal argument that the Direction 

was so vague as to be meaningless helped the Board justify their decision to implement NAS2c. 

vii) Commentary from interviews on the themes of this chapter  

In this study I have approached the world of government legal practice as a multiple reality 

offering diverse accounts of how individual actors shape the process of government decision-

making. In Chapters Six and Seven I demonstrated that the group of lawyers and stakeholders 

whom I interviewed represented their role very differently from the professional account of 

their role with its strong emphasis on the separation of legal practice from politics. In face-to-

face conversations, the group described lawyers’ roles in ways that are not addressed by the 

accounts that permeate the public discourse of the legal profession and much of the scholarship.  

This chapter shows how the contribution of the in-house lawyers to the outcome of the airspace 

controversy is broadly open to a similar analysis. On the backstage of the controversy, the roles 

of individual lawyers and technical experts in the process of decision-making were inextricably 

inter-related. Yet, the way lawyers and the technical experts constructed and enacted their role 
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before the Board and the public audience for the decision created a ‘rational’ version of the 

decision-making process in which individuals had no part in defining the directors’ choices of 

action. This section draws on my interviews with lawyers and officials in government practice 

to comment on how lawyers are involved in resolving problem situations. 

a) How do lawyers contribute to government decision-making?  

The lawyers I interviewed for this research were asked to describe how they contribute to 

government decision-making. Most participants responded to this question by explaining the 

value of their problem-solving skills. A group of participants referred to the attributes of the 

Team Player to explain how the people they advised expected lawyers to perform their role. 

Lawyers in government practice were described as ‘enablers’ or ‘implementors’, not 

‘roadblocks’ on the ‘highway to happiness,’ ‘pragmatists’, not ‘essayists’, ‘problem-solvers’, 

not ‘problem detectors,’ or ‘expositors of the law.’ and ‘architects, not undertakers’ of policy.  

Some participants answered this question directly by describing the role they perform, as 

opposed to the role they were expected to perform. Participants from law firms, the bar and in-

house lawyers in departments and agencies described themselves as juggling different tasks. 

The participants described a range of roles: litigation advocacy; answering technical questions 

about whether a policy is within power; enabling policy; and justifying policy. 

Interviewee: Well I don’t think there’s just one role. 

Interviewer: Yes. 

Interviewee: I mean, in a sense as a Senior government lawyer, your role can vary from 

the litigation, where you’re putting a particular argument…  

Interviewer: Yes. 
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Interviewee: based on that, for instance the most expansive view of a Commonwealth 

constitutional power, to pursue the interests of the Commonwealth. Or, in looking at a 

Cabinet submission and saying: ‘Is there constitutional power to do this?’ Or are there 

alarm bells being rung in terms of constitutional power? Then there’s the Department 

who comes with a policy proposal and it’s a bit like a Cabinet submission, … How 

could this be legally, successfully implemented from a legal point of view? And then 

there’ll be the situation where something’s happened and you have to try and come up 

with the best legal arguments around it as to why it’s…  it’s a bit like a litigation case, 

why it’s defensible. So, there’s a number of, sort of roles really.66 

This list resembles the gamut of lawyers’ attributes analysed in the case study. In contrast, 

lawyers who considered themselves as specialists, for example, who were only involved in 

legislation, had a narrower view of their role.  

Both lawyers and their stakeholders repeatedly spoke about the need for legal advice that meets 

instructing officials’ need for clear direction about a path forward. In the following passage, 

the speaker responds to a question I asked about the difference between the needs of private 

clients and government:  

Government clients generally want you to do the thing for them, like give them the 

answer, tell them what to do, draft the document for them, just give them the answer, 

give them the solution. Give them everything that they need to deal with it, so that 

there’s as little as possible that they have to think about.67 

 
66 Interview (4 August 2017). 

67 Interview (1 May 2017). 
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At the same time, most of the participants I interviewed emphasised the need to provide options 

and alternatives on the path to a decision. This participant explained that she did not want to 

be positioned as a naysayer within her agency. 

And ultimately, you know that’s not the place we necessarily want to be all the time.  

We need to have professional credibility within the organisation, our clients know that 

we don’t just say no, we will explore all the options with them to the greatest extent 

possible.68   

Overall, many of the participants’ responses downplayed what they, as individual lawyers, 

contributed to the policy-process that might differ from the contribution of their colleagues. 

Often, they guided the conversation away from focus upon what ‘I’ do in government practice, 

to a consideration of what ‘one’ or ‘we’ collectively do as a member of an undefined group of 

lawyers. None of the lawyers I interviewed saw themselves as being primarily concerned with 

giving technical answers to technical questions, underscoring the limitations of the Arbiter as 

a heuristic for explaining what lawyers do in government practice.  

b) How relevant are government’s policy objectives to legal advising? 

This question provoked a range of responses from the participants. Some participants suggested 

that policy considerations are irrelevant to legal advice, others argued that it ‘depends on the 

circumstances’, including whether the client wants a policy overlay on their legal advice. There 

were also participants who argued that policy considerations are of critical importance because 

lawyers must understand the subject-matter of their advice. The interviews suggest that the 

participants viewed problem situations they advise upon from two different vantage points: that 

of a hypothetical court; and that of the authoritative decision-maker surveying the path towards 

a decision. A distinction was drawn by some participants between questions of legal policy or 

 
68 Interview (8 May 2017).  
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small ‘p’ policy issues that could arise, which lawyers could legitimately raise in their advice, 

and broader policy questions, such as should the Commonwealth introduce same sex marriage, 

which were not relevant.  

This participant suggests that such ambiguity arises because law and policy intersect, but that 

there is a different between giving legal input and providing an opinion on the ‘rightness’ of a 

policy objective.  

Respondent: I think yes, we could but generally speaking we didn’t do it. I mean we 

sometimes we gave advice on legal issues that had policy implications. So, because of 

legal risk ‘x’ there was a real risk that policy objective ‘y’ wouldn’t be achieved. So, 

there was a necessary sort of… sorry for the double speak but I mean there was a 

necessary intersection between law and policy. If you didn’t get your legal ducks in a 

row, then the policy objectives may not be achieved or there may be risks in achieving 

the policy objectives. And we certainly had input into that.69 

Although there was a variety of responses to this question, many participants viewed their role 

as both facilitating and constraining decisions but their contribution to shaping outcomes was 

invariably classed as ‘legal’ and not policymaking.  

c) How do lawyers distinguish their role from policymaking? 

The lawyers in the airspace controversy were involved in a project to define the scope of the 

authoritative decision-makers’ choices. I have identified that the contribution of the in-house 

lawyers to this project was value-laden and not easily distinguishable from policymaking.  

The insight from my interviews suggests that the Team Player is a role played by some lawyers 

in government practice, some of the time, although it is not necessarily a dominant role type. 

 
69 Interview (30 March 2017). 



277 

While the case study suggests the Team Player may have more influence in shaping policy 

choices than other roles, it also raises a question about how lawyers separate their contribution 

to government decisions from policymaking. To resolve the apparent ambiguity in their role, 

my participants often introduced a discursive device into our conversations which I describe as 

‘the decision-maker decides.’  

These three passages illustrate how the decision-maker decides device is used to divide legal 

advice from decision-making. This participant introduced the device twice in our conversation. 

The first occasion was when I asked about how definitive lawyers’ advice should be: 

Respondent: Most of the time I’m conscious of not wanting to overstate the position 

such as to give the decision maker the sense that they don’t have any choice, because 

ultimately they do, it’s ultimately a matter for them to choose the path.70   

The second occasion the device appears is at the end of the interview, after we had traversed 

questions about the political context of lawyers’ role. 

Interviewer: OK. Is there anything else that you would like to add to this discussion, 

any further thoughts that you have, things that you think might be important for me to 

think about in terms of the role of lawyers advising government? 

Respondent: I suppose the thing that I would emphasise if I were talking to my junior 

lawyers about our role in relation to government decision making is to recognise that 

we’re there to aid decision makers, and that we’re not there to make the decision for 

them.  So even in circumstances where we might draft the decision for the decision 

maker, that would only ever be on instructions. We’d never look to insert ourselves as 

a de facto decision maker. And that we should always be careful to recognise that in 

 
70 Interview (26 April 2017). 
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most circumstances there’s a spectrum of available decisions and our job is to make 

sure that the decision maker stays within that spectrum and follows the appropriate 

decision-making processes. But otherwise we need to be respecting the space the 

decision maker has to make their own decision, make their own choice, and exercise 

their own delegation.71 

Another participant introduced the device early in our conversation about their contribution to 

government decision-making. In this passage, the participant is conscious that their language 

should be both explicitly ‘open’ and ‘closed’ to the extent it expressed an opinion. 

We certainly never took over decision-making and the like, so we certainly didn’t 

intrude that far. We intruded a bit more into the other ways of dealing with a problem, 

or perhaps we might use a little bit more loaded language about where they might want 

to go. But not loaded in a way that was hidden. I mean I think we were pretty clear 

about who was ultimately having to make a decision, you know, it’s a certain statutory 

office holder, or whoever it is, but  we could say something like, ‘We consider it is open 

to’ do the thing, but you know make it very clear whether we thought it was a legally 

sustainable position.72 

The device was introduced after an admission that ‘we’ would seek to influence outcomes more 

than an external adviser would. 

Respondent: So and sometimes we’d really try and influence them because we’d think 

they were just going down a really, either ridiculous path, or they were sort of going on 

a really painful path where you know both them, and maybe even us, would be tied up 

– and often it was almost a resource constraint, in other words a way of saying there’s 

 
71 Interview (26 April 2017). 

72  Interview (30 March 2017). 
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a better way to cut through all this, and we would certainly intrude more than a 

conventional external legal advisor would.73 

I should note that the use of the device was not restricted to lawyers in departments and 

agencies, but also appeared in my interviews with lawyers in private law firms. My analysis 

suggests that this device is likely to be used in situations where lawyers need to defend why 

their actions are acceptable in accordance with the boundary the profession draws between law 

and politics.  

Conclusion  

This chapter has examined the question of how the role of the Team Player might enable 

government decision-making when there is values-based disagreement around a decision under 

review. The early work of Lasswell and McDougal called for further analysis of the influence 

of lawyers in allocating and justifying the value choices inherent in policymaking. McDougal 

later suggested that lawyers’ skills in the language and authoritative processes of the law were 

more useful in enabling government decisions than their technical skills in this project. Taking 

that idea further, I suggested that the language and process of the law are best understood as 

boundary-making mechanisms that can be used by individuals to redraw the boundaries of a 

problem situation in ways that prioritise contested goals and values. Looking at the decision-

making process as a dramatic performance taking place on different stages shows how a cast 

of actors can script and set the stage for a decision that prioritises some interests’ goals and 

values priorities and excludes others.  

The case study of the airspace controversy has shown how a technically framed policy problem 

of aviation safety was re-framed by a cross-disciplinary team of lawyers and technical experts 

in the language and procedures of administrative law. Together, Airservices’ lawyers and air 

 
73 Ibid 
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traffic controllers created a rational script of the decision-making process in which the 

methodology rather than the choices of individuals led ineluctably to the decision that was 

made by the Board. In a context in which the Board of Airservices needed to make the pathway 

to a decision transparent to its critics, this expert team created an impression that Option Three 

was a procedurally fair decision, based on relevant technical information. Their actions 

oriented the conversation within Airservices away from the subject of operational risk, but 

toward the subject of legal risk, enabling the Board to make a defensible judgment. This 

assisted the Board to justify their decision in the face of considerable disruption.  

My analysis of the interview data shows that many of my participants understood that law and 

policy are not easily separated, noting that officials expect lawyers in government practice to 

contribute to solving policy problems. 

The next chapter brings this study to a conclusion, tying together the answers to my research 

questions and discussing how the values lens on government practice might be useful for future 

research.
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Chapter Nine: A values lens on government legal practice  

Scope of this chapter 

Lawyers in government practice are told by their profession to avoid interacting with the hostile 

realm of politics, which it is the job of the law to subdue. Consistent with this focus, most 

studies of lawyers’ advisory role in government decision-making insist that individual 

decision-makers need, and use, legal advice to ensure their choices are within the law. This 

perspective rests on a rational model of decision-making that assumes that lawyers and 

policymakers speak the same language and are motivated to prevent legal risks from becoming 

legal problems. How policymakers interpret and use legal advice is also largely taken for 

granted. Over the course of the previous chapters I have argued that, in order to gain a more 

realistic account of what lawyers ‘do’ in government practice, we need to question these 

assumptions. Instead, we need to pay more attention to the extent to which conditions in the 

political environment shape the interactions between lawyers and the people they advise. 

Reflecting on writers’ attachment to rational models of decision-making in the literature about 

government lawyers discussed in Chapter Two and the critiques of that model in Chapter Three, 

the primary question posed by the thesis is:  

In what ways can the expertise of lawyers, contribute to the process of government 

decision-making in situations of political conflict?  

In conducting that inquiry, I have been guided by an analytical framework that illustrates how, 

at every step of the policy process, the choices facing decision-makers and the lawyers who 

advise them, involve value judgments. 
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The secondary question of the thesis evaluates the utility of this framework, asking:  

Can the values based analytic lens used in this study enhance our understanding of 

lawyers’ advisory role in government practice?  

These questions provided the basis of a critical analysis of the role of lawyers in a political 

context defined by a high degree of values conflict. My analysis centred on a single case study 

of a group of lawyers advising Airservices Australia during a policy controversy about the 

National Airspace Reform program, introduced by the Howard Government in 2002. This 

analysis was integrated with a broader interview-based inquiry concerning the experiences of 

lawyers advising Federal Government officials across a broad range of policy arenas. This 

analysis was used to comment on the themes of Chapters Six, Seven and Eight. 

This concluding chapter begins with a discussion of the contribution of the thesis to our 

knowledge about the role of lawyers in government practice. Section i evaluates how the 

findings of the research contribute to the literature discussed in Chapters Two and Three. This 

is followed by a more detailed discussion in section ii of the ways in which the expertise of 

lawyers can contribute to government decision-making in situations of political conflict. 

Section iii discussed the extent the values lens used to explore the case study can enhance our 

understanding of lawyers’ role in government practice. In section iv I provide some ideas about 

the lessons that the study can offer to legal practitioners. Section v explores some potential 

areas for future research. In the concluding paragraphs I comment on the after-effects of the 

airspace controversy and share my thoughts about the research journey. 

i) Contribution of research to knowledge. 

The role of lawyers who advise government is a well-studied field in the United States, but it 

has received less attention in Australia and other common law jurisdictions. There is a large 

body of literature that is focused on providing lawyers with theoretical guidance on the role 
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they should aspire to perform as advisers to government. However, there are fewer empirical 

studies about their role in practice, apart from the highly public case of the torture lawyers who 

advised the Bush Administration during the ‘war on terror.1’ While there are detailed studies 

that exemplify the risk of government lawyers acting as political partisans, writers have given 

less attention to how values conflict in the policy arena might affect officials’ need for, and use 

of, legal advice and what this might mean for lawyers’ capacity to contribute to government 

decisions. In contrast, scholarly debates about the role of experts from the research-based 

disciplines in the fields of politics and policy have considered the way different conditions in 

the political context require different kinds of expert knowledge and can impact on the role 

experts play in the decision-making process.2 

This research is a step towards increasing our knowledge about lawyers’ lived experiences in 

government practice. In undertaking an in-depth, qualitative case study of the lawyers who 

advised Airservices during the airspace controversy. I have illuminated corners of lawyers’ 

advisory role in government that are omitted from the small body of empirical studies that 

examine lawyers’ expertise in different institutional settings. Taking advantage of the rich 

documentary records in the Agency’s legal files I was able to conduct an in-depth analysis of 

the roles of the lawyers in the case as they responded to shifts in the political context and the 

changing needs of the Airservices Board for different kinds of expertise.  

My analysis of the literature in Chapter Three identified a need to understand how 

policymakers’ prioritisation of values might limit the capacity of lawyers advising officials to 

shape government action. An important theoretical insight from scholars such as Pielke and 

Heazle emphasises that the ability of experts to contribute to inform government decision-

 
1 See discussion in Chapter Two, section iii). 

2 See discussion Chapter Three section iii) and iv). 
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makers is constrained when there is a high degree of values conflict in the political context.3 In 

Chapter Five I explained how I developed the analytical framework for this study, integrating 

understandings about the relationship between the role of expertise in value laden policy arenas 

with a typology that comprises three types of advisory roles for lawyers: the Arbiter; the 

Advocate; and the Team Player. This lens provides a useful vantage point from which to 

critique the utility of the rational ideal of decision-making that dominates previous research 

about the advisory role of lawyers in government practice.  

My research demonstrates how claims about the relationship between values conflict and role 

of experts in the policy process can be extended to the role of lawyers in government practice. 

The case study provides a detailed picture of the extent to which the different value priorities 

of a wide cast of actors resonated through multiple levels of a complex decision-making 

process. Through the lens of values, I explained that differences in those value priorities had 

important consequences for the interactions between the lawyers in the case and the people 

who they advised. Single qualitative case studies are often dismissed because of their small 

sample size. While my approach did not produce a hypothesis for theorising the role of lawyers 

in government practice, critical cases such as this produce a weight of evidence on the 

phenomenon under investigation that make their point quite dramatically.4 We can apply the 

case study’s insights into the limitations and the potential of lawyers’ role in government 

practice to similar cases where lawyers provide advice to government officials in high-conflict 

situations. 

 

 
3 Roger A Pielke, The Honest Broker: Making Sense of Science in Policy and Politics (Cambridge University Press, 2007); 

Michael Heazle, Uncertainty in Policy Making: Values and Evidence in Complex Decisions (Earthscan, 2010). See 

discussion Chapter Three, section iv). 

4 Michael Quinn Patton, Qualitative Research and Evaluative Methods (Sage, 4th ed, 2015) 274.  
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Often the explanatory frameworks that use the concept of values conflict in exploring the role 

of experts in the policy process do not define the concept of ‘values’ or specify the values 

priorities that are in dispute. In this study, I have sought to give a more precise account of the 

choice of values priorities that were implicated in the airspace controversy. Schwartz’s theory 

of universal values and description of the attributes of different higher order values sets proved 

useful in examining the relationship between the values priorities of the main political actors 

in the airspace controversy and the values priorities that underlay Airservices’ legal advice. I 

used Schwartz’s values wheel to show how two very specific values priorities were contested 

by the interests that battled over the future of NAS2: the value of security (protection of 

individuals and the community from harm); and the value of self-direction (individual freedom 

and autonomy).5  

The analytical framework of this study contains some useful additions that provide greater 

granularity on the extent that lawyers and the people they advise can be influenced by their 

institutional environment. Institutional values embedded in legislation can be a significant 

feature of the context within which interactions occur between individual decision makers and 

their advisers within the bureaucracy. A notable feature of the airspace controversy was the 

adversarial dynamic between Airservices, the statutory agency that was the legally empowered 

decision-maker, the Department of Transport and Regional Services, and its Minister. The 

Howard Government’s policy agenda for the National Airspace System sought to shift the 

established policy settings away from the value priority of security towards the value of self-

direction. The resulting value conflict within bureaucratic structures was intense because the 

value of security was institutionalised within the Airservices’ governing legislation and its 

 
5 See discussion Chapter Three, section ix). 
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decision-making practices, ‘gerrymandering’ the world view of people within the agency, 

including its lawyers.  

Lastly, in exploring the airspace controversy, the research expands our understanding of the 

drivers of government decisions about Australian airspace policy, by showing how debates 

about air navigation regulation have been historically framed as a problem of ‘safety,’ in ways 

that have prioritised the pursuit of the goal of protecting the lives of fare-paying passengers 

through high levels of Air Traffic Control. The airspace controversy and its aftermath provide 

a dramatic illustration of the resilience of the institution of Air Traffic Control in the airspace 

policy arena and how it is armed to defend itself from changes in government policy direction. 

In the next section I provide more detail on the findings of my research by revisiting my 

research questions. 

ii) In what ways can the expertise of lawyers contribute to government decision-

making in situations of high political conflict? 

I noted in Chapter Three that Lasswell and McDougal saw a valuable role for lawyers in 

guiding the values choices of individuals and thus setting the direction of public policy.6 Their 

realist model of lawyers’ role in the policy process suggested that lawyers had an advantage in 

influencing the values choices of their clients because of their skill in the authoritative language 

and processes of the law. The findings of my study temper that optimistic version and suggest 

that where there is values conflict around a decision, lawyers’ command of the language and 

processes of the law can enable them to make an important contribution to the framing of 

politically contentious decisions but that this is a highly contingent enterprise.  

 
6 Harold D Lasswell and Myres S McDougal, ‘Legal Education and Public Policy: Professional Training in the Public 

Interest’ (1943) 52(2) Yale Law Journal 203, 208-209; Myres S McDougal ‘Law as a Process of Decision: A Policy-

Oriented Approach to Legal Study’ (1956) I Natural Law Forum 54. See discussion in Chapter Three, section v). 
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Using my typology of three ideal advisory roles for lawyers, I tracked how the lawyers who 

advised Airservices over the life of the airspace controversy shaped the choices that were made 

by the directors of the Agency on the path towards a decision about the future of the see and 

avoid air traffic management practice introduced by NAS2b. Each ideal typical role 

exemplified a group of lawyerly attributes o: the Arbiter (an independent expert who provides 

answers to specific technical questions); the Advocate (who argues in favour of a specific 

choice of action); and the Team Player (who actively constructs proposals to change policy 

settings). Comparing the behaviour of the subjects of  the case with the ideal types allowed me 

to explore how the group of in-house lawyers (including the author) and private practitioners 

who were the subject of my inquiry adapted their behaviour in response to the needs of 

individual decision-makers dealing with the effects of intense values conflict around their 

decisions.  

The findings of the research reveal the challenges and the opportunities faced by lawyers 

seeking to make a contribution to the decision-making process, when values conflict around a 

decision blurs the boundaries between law, policy choices and politics. The case study shows 

that lawyers have a crucial advisory role in government decision-making, but we fail to do 

justice to their contribution when we assume that they should act as Arbiters of technical 

questions posed by decision-makers. Both as Advocates and Team Players, lawyers are 

instrumental in enabling accountable officials to contest, make, and justify politically hard 

choices.  

Another interpretation of the findings of the case is that decision-makers grappling with 

complex policy problems need access to different kinds of legal expertise, depending on the 

political context. Some lawyers may more closely conform to one role or another. For example, 

the in-house lawyers in this case occupied the role of Team Player, whereas the external 

lawyers tended to be positioned as independent experts. Both groups of lawyers also needed to 
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adjust their roles as the controversy escalated. Rather than prescribing one preferred role in 

which lawyers have very little agency and are primarily valued for their skill in interpreting 

uncertain legal texts, it is important to appreciate that there are a variety of ways in which they 

shape the terrain of political argument and the choices of values priorities before decision-

makers. 

i) Lawyers involvement in government decision-making  

The professional paradigm of government practice suggests that whether lawyers’ advice is 

needed is largely determined by those government officials who have the requisite delegated 

power to issue a set of instructions. Studies of lawyers’ role in advisory practice have rarely 

questioned how lawyers become involved in government decision-making. In this case, the in-

house lawyers needed to persuade officials that there was a legal question that should be 

addressed by the Agency’s Board after it had determined to go ahead with the NAS2b changes.  

The way in which the in-house lawyers went about questioning the Board’s decision was not 

neutral to the political context of the Board’s decision. The in-house lawyers ‘questions’ were 

based on a narrative that implicitly advanced the goals and values of Air Traffic Control in a 

context where considerable political capital had been invested in excluding that institution from 

the reform process. This made it difficult for the in-house lawyers to position themselves in the 

role of Arbiters of the technical issues they raised. Consistent with the in-house lawyers’ 

arguments, the Board requested external legal advice. There were, however, contextual factors 

which incentivised the Board to take that course. The Airprox between a light plane and a 

Virgin passenger jet at Launceston Airport on Christmas Eve 2003 helped to put the question 

of the operational safety of the see and avoid airspace change back on the Board’s agenda, but 

it also elevated the directors’ concerns that as a result of NAS2b they might be held personally 

legally liable for an aviation accident.  
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ii) Lawyers’ role in political argument  

In the case study, the Board, and senior managers of Airservices used the potential legal 

problem with the Board’s decision to introduce NAS2b to justify actions they took in January 

2004 to review the operational risk with the airspace. The airspace controversy was in many 

ways a closed controversy, in part because the principal actors had a vested interest in 

downplaying the central question of whether the airspace was operationally ‘safe.’  

Formulating the question as a legal problem to some extent removed the question of whether 

the changes might lead to a mid-air collision from the public domain, but the legal issues 

rapidly became conflated with the question of whether the airspace was ‘safe.’ The content of 

the legal advice provided to Airservices became a strategic focus for groups outside of 

government to make arguments against any changes to NAS2b. Whether formulated as a legal 

problem or as an operational risk, any attempt by Airservices’ experts to define the problem 

with the airspace changes involved choices between the competing values and goals.  

The case study suggests that, in high-conflict situations, the role of Arbiter is difficult to fulfil. 

In a situation of values conflict the political actors were less concerned with the technical 

accuracy of legal advice than its narrative of the problem situation it addressed. The narratives 

of the multiple legal advices given to the Airservices Board advanced one or other of the sets 

of goals and underlying value priorities of the opponents in the political debate. In the case of 

the lawyers who advised Airservices, their narrative of the facts of the situation prioritised the 

value of security (protection of individuals and the community from harm) that was embedded 

in the Agency’s decision-making processes and legislation. In contrast, the narrative of the 

lawyers who advised the Agency on behalf of the Department of Transport and Regional 

Services prioritised the value of self-direction (individual freedom, personal autonomy) that 

underlay the National Airspace Reform system policy agenda. Not only were the many external 



290 

lawyers who gave opinions to the Board unable to act as Arbiters and reduce the Directors’ 

uncertainty about their course of action, their written opinions were used by political actors to 

contest the meaning of safety, the rhetorical terrain on which the political battle was fought. As 

a result, the Agency’s in-house lawyers and the lawyers advising the Department were 

positioned by other actors as Advocates on either side of the controversy.  

iii) Lawyers’ role in enabling and justifying decisions   

It was in the role of the Team Player that the Airservices lawyers were able to move the debate 

towards a resolution, and at the same time ensure that the Agency gave precedence to its 

legislated value priority. They did this by re-framing the meaning of safety to enable the Board 

of Airservices to make and justify its decision to revise the design of the NAS2b airspace 

changes. The approach used here also made use of the idea that ‘teamwork’ amongst an 

informal group of experts has a performative aspect that can be analysed by looking at how 

their interactions behind the scenes produced a rational narrative of the decision-making 

process. The in-house lawyers and technical experts within the organisation teamed together 

on the backstage of the controversy to consciously use legal principles to strategically re-frame 

the Agency’s institutionalised understanding of safety. From a procedural perspective, the 

team’s frame prioritised the value of security, by ranking the information that was relevant to 

the decision under the principle of administrative law. ‘See and avoid’ is shorthand for the air 

traffic management practice that sparked the controversy. It is also an apt metaphor for 

describing the way the framing of legal arguments directs decision-makers’ attention to one 

value priority, while excluding others from view. 

Ultimately, the re-framing of the airspace problem in legal principles enabled the Airservices 

Board to make a pragmatic choice that was ‘good enough’ and that was defended and 

implemented in the face of intense opposition. Although highly contested by the interests 
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supporting the goal of greater pilot freedom, this decision promoted the goal of protecting the 

lives of fare-paying passengers and the underlying value priority of security. The Airservices 

Board acted consistently with the decision frame and chose to implement the airspace design 

option that returned the busiest airspace to Air Traffic Control rather than leave NAS2b intact. 

iv) Commentary from the interview-based inquiry  

The interviews I conducted with legal practitioners and public officials on the broader questions 

raised by the case study further shed light on the limitations of using a rational model of 

decision-making to evaluate lawyers’ role in the policy process. The research shows that the 

kinds of questions that were raised by the case study can also be investigated through interview 

analysis. The combination of these techniques opened under-studied topic areas, lending 

further support for the findings of the case study.  

My participants’ responses questioned a range of common assumptions in the literature about 

government lawyers.7 They juxtaposed a rational ‘interpretive repertoire’ with a contingent 

‘interpretive repertoire’ in their conversations with me about their role in practice.8 In those 

conversations, many participants acknowledged that their involvement in government 

decision-making depends on a variety of contextual factors including whether officials are 

motivated to seek advice and the timing of the policy process. There were also participants who 

acknowledged a variance between their view of how officials should ideally interpret and use 

legal advice to inform government decisions and the way officials in practice, interpret and use 

advice to support their preferred goals.  

 
7 G Nigel Gilbert and Michael Mulkay, Opening Pandora’s Box: A Sociological Analysis of Scientists’ Discourse 

(Cambridge University Press,1984). 

8 Ibid 53-54. 
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Participants’ descriptions of how instructing officials expect lawyers to provide solution-

focused advice was closer to the Team-player, than the Arbiter, or the Advocate role in my 

typology. When I asked my lawyer-participants about how they contribute to government 

decision-making, participants gave varying accounts, some emphasising how they ‘juggled’ 

different aspects of their role. Many participants were attached to the idea that legal advising 

is a form of risk management, but there were divergent views about the factors which it is 

legitimate for lawyers to consider when evaluating risk. These responses reinforce the extent 

that lawyers’ knowledge claims involve evaluative judgments. 

My questions about the relevance of the government’s policy objectives to legal advising in 

practice elicited a range of different responses. Few of the participants stated that the policy 

context was ‘irrelevant’ to their advice though two individuals emphasised that they always 

provided ‘independent’ advice. More commonly, the lawyers I interviewed were circumspect 

about giving a generalised response to this question, indicating that this would be contingent 

on the specific circumstances. Despite acknowledging the difficulty this grey area poses for 

drawing a sharp line between legal and policy advice, none of the participants thought the 

distinction between law and policy was redundant in practice. One of the ways participants 

signalled their concern to keep to the ‘law side’ of the border, was to remind me that in 

government the ‘decision-maker decides.’ 

Over the course of the interviews many participants identified that the literal language of the 

law is different from the language of political argument. This reinforced the value of analysing 

the rhetorical context of legal practice. The interviews highlight the importance of lawyers’ 

rhetorical skills in persuading officials to seek legal advice, itself a term which can be 

ambiguous and politically contentious.  
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iii) Can the values based analytic lens of the study improve our understanding of 

lawyers’ advisory role in government practice? 

The rational approach to government decision-making implies that had the ‘decision-makers’ 

within Airservices sought out legal advice and understood their legislated obligation to 

prioritise safety, they could have made a ‘right’ decision within the law. The analytical 

framework of this study helps explain why in high conflict situations it is unrealistic to expect 

that decision-makers and lawyers can readily ‘catch’ legal issues before they become legal 

problems.  

Through the values lens of the analytical framework I showed that the origins of the legal 

problem with NAS2b can be traced to strategies that were used by political actors to incentivise 

Airservices to come along with their goal of giving private pilots greater freedom on the 

airways; a shift in the established policy settings towards the value of self-direction. Those 

strategies were calculated to dissuade the Agency from following its established risk-

assessment processes which prioritised the goal of protecting the lives of passengers and crew 

on board commercial aircraft and the underlying value of security. Seeking to avoid the effects 

of the conflict between the government’s policy agenda and the Agency’s risk management 

processes, the Board sought to pass the question of the safety of NAS2b to the Civil Aviation 

Safety Authority, which had no legal power to make that judgment on Airservices’ behalf. On 

this view, the legal problem with NAS2b arose, in part, because of the directors’ reluctance to 

choose between the Agency’s institutionalised value priority and the value priority underlying 

the government’s reforms.  

The values-based lens of the study can enhance our understanding of the challenges faced by 

lawyers in government practice in negotiating a political context where there is a high degree 

of values conflict. Even though the technical legal issues around the decision of the Airservices 

Board to introduce NAS2b were straightforward and relatively uncontroversial, the advice of 
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the lawyers advising the Agency was politically contentious because it contained a narrative 

that inevitably prioritised one or other of the conflicting values. This analysis of the political 

context enables us to better understand why the framing of the problem with NAS2b by the 

lawyers who advised Airservices was politically charged. 

While the case is not representative of lawyers’ advisory role within administrative agencies, 

it nevertheless challenges the idea that lawyers can readily absent themselves from the political 

arena in an environment where there is deep-seated values disagreement amongst the principal 

political actors. At each critical juncture in the controversy, Airservices’ legal and technical 

experts had to make values-based judgements about the safety of the decisions under the 

Board’s review. The in-house lawyers and the private practitioners they instructed on the 

Agency’s behalf, consistently promoted a narrative of the airspace problem that was contrary 

to the political narrative that underlay the National Airspace System reform agenda. In contrast 

advice provided by lawyers in the office of the Australian Government Solicitor to the 

Department of Transport and Regional Services supported the government’s policy story. Both 

sets of legal advices were interpreted and used by political actors, to make arguments about the 

way Airservices should interpret the meaning of its safety obligation. Consequently, all the 

lawyers found it difficult to persuade the Board that their construction of the problem should 

prevail in an environment where the credibility of their advice was under attack.  

The analytical framework of the study showed that the teamwork between the in-house lawyers 

and technical experts was crucial in reframing the airspace problem as a question of legality 

rather than one of operational risk. By paying attention to how the members of the informal 

team sought to influence the performance of the decision-making process, I showed how their 

different disciplinary perspectives became blended into a single view of the problem situation, 

advancing their preferred solution to the airspace problem and Airservices’ institutionalised 

value priority.  
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While I argue that the teamwork of the lawyers and the technical experts influenced 

Airservices’ decision-making process and its Board’s choice of values priorities, I note that 

there were some contextual features of the controversy that aided the team’s re-framing project. 

The increased number of Airprox incidents between light aircraft and passenger jets after the 

introduction of NAS2b captured the attention of senior officials within Airservices and 

especially the Board who were not indemnified by the government in the event a court held 

them liable for a major aviation accident. In part, the needs of decision-makers for advice from 

lawyers and technical experts was driven by the fear of personal liability that those incidents 

engendered amongst the senior echelons of the Agency. The closed nature of the controversy 

also meant that the technical experts who had the greatest access to the Board were its in-house 

lawyers and air traffic controllers who both promoted the Agency’s embedded value priority. 

Finally, Airservices enjoyed a statutory monopoly over airspace regulation and so its in-house 

experts had a command over the language and methodology of a specialised subject-matter that 

was difficult for its Board to ignore. The importance of these contextual factors suggests that 

we should be cautious in concluding that an interdisciplinary team of experts advising a 

government agency or department can contribute to the outcome of high conflict decision 

situations in other policy arenas. 

iv) Lessons for lawyers in government practice 

The framework developed in the study illustrates how the political context of practice raises 

difficult questions of discretionary judgment for which there is no ‘objectively’ correct answer 

under the rules and guidelines for professional practice. I hope that the insights from the case 

study can provide a useful body of experience that will stimulate discussion about the kind of 

lawyer that practitioners in government practice would like to be. 

During this research I have presented a series of ‘tricky questions’ to audiences of practitioners 

on three occasions organised by professional bodies, including a professional development 
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seminar organised by the Law Society of the Australian Capital Territory in November 2019. 

My perspective is that different choices can be ‘right’ but can have potentially serious 

consequences that can shape the trajectory of a decision-making process.  

The findings of the case study suggest that lawyers can play a valuable role in providing an 

alternative frame of a problem situation, but I suggest that it is important that we question the 

extent to which our advice on specific technical questions is useful to the people we advise 

when there is values conflict around a problem situation. The basic framework of the study can 

be used as an educational tool to help lawyers identify when conflict arises around a problem 

situation, both amongst interest groups in the community and inside bureaucratic structures, 

because different departments and agencies have different, institutionalised goals and value 

priorities. The Schwartz values wheel can be used to show practitioners how differences in 

these values priorities can create an adversarial dynamic around controversial decisions.9 For 

example, the value priority of the Federal Department of Home Affairs in the policy area of 

immigration (the value of security) is prioritised. In contrast, the Human Rights Commission 

in the same policy arena prioritises the value of universalism. 

The experience of the airspace controversy suggests that what advice is ‘legal advice’ can be 

ambiguous. The status of preliminary oral discussions, informal communications, such as 

emails, and draft advices, can become politically contentious. While the legal profession 

promotes the ideal that lawyers can, and should, guide decision-makers to act within the law, 

the law is also a powerful tool for allocating blame when decisions come under attack. This 

can serve to motivate officials to characterise lawyers’ communications as informal discussions 

rather than ‘legal advice’ as occurred in the airspace controversy. An important question for 

lawyers is to what extent it is desirable to clarify the status of their communications with their 

 
9 See Chapter Four, section ix). 



297 

non-lawyer colleagues. In addition, lawyers need to question the value of the practice of giving 

draft advices that are not finalised.  

When there is a gridlock between government departments or between government officials, 

lawyers can become engaged in battles about their legal advice. In those circumstances, lawyers 

need to question whether the opposing sides are concerned to resolve an uncertain technical 

question or to contest a specific course of action. While there may be little lawyers can do to 

prevent policymakers mounting arguments about their credibility or using their advice as 

political ammunition, they have a forensic approach to language that can be used to distinguish 

between issues of fact and issues of legal principles. A lesson of the case study is that advocacy 

is unlikely to produce a consensus about the outcome where the debate is about the accuracy 

of the political narrative rather than the correctness of the technical legal analysis. On the other 

hand, Advocates can ensure that arguments that represent the views of opposing interests are 

heard by the opposing sides. From a personal perspective, as a lawyer who has experienced the 

effects of that dynamic, I suggest that would-be Advocates ask instructing officials to be 

specific about the outcome that their instructing official seeks to achieve by seeking alternative 

legal opinions. Where the official’s objective is to win an argument about the best choice of 

action facing individual decision-makers that should be clearly disclosed in the Advocate’s 

advice.  

The case study shows that lawyers can have a creative role in shaping options for decision, but 

it is important to bear in mind that the presentation of options also constrains choices. Lawyers 

involved in a team that is focused on constructing a solution need to question whether their role 

is sufficiently differentiated from other team members. If the choice is politically controversial 

it is important to ask if the decision-maker has enough scope for choice.  
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v) Future research directions  

Although this thesis has made some progress in understanding how the role of lawyers in 

government decision-making relates to the degree of values conflict in the political context, it 

is only a preliminary foray into the complex interactions between values and the contribution 

of expertise in shaping policy choices. The research opens up several paths for exploring the 

values choices made by lawyers that can be incorporated in studies of their role in the policy 

process. It seems to follow that, if my analysis of values conflict as a contextual factor in 

government decision-making is accepted, lawyers’ written advice can assist individual 

decision-makers to evaluate their choices when there is a high degree of values consensus about 

the decision under review. This proposition can be examined through further case studies of 

lawyers who advise on policy questions that have different degrees of values conflict. Future 

studies might also consider the role of lawyers advising interest groups, as well as those who 

advise government agencies and departments. Further case study work might consider the 

extent that values choices are influenced by different agencies’ experience of litigation. 

Additionally, there is an opportunity to further consider the link between the specific values 

priorities embedded in the legislation of different government agencies and how these are 

interpreted by administrative officials. This project can help highlight when changes in policy 

direction will give rise to institutional conflict.  

As far as my case study of the airspace controversy is concerned, the question of why the 

Howard Government made the decision to proceed with such a bold shift in the values priorities 

of Australian airspace policy requires further investigation. The conflict between the value of 

security and the value of self-direction had a long history in Australian airspace management 

policy. In response to serious accidents involving passenger aircraft, regulatory changes 

gradually increased ground-based control over the movements of aircraft flying in Controlled 

Airspace. By the time the National Airspace System was announced in 2002, the goal of 
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protecting the lives of fare paying passengers and the priority value of security were embedded 

within the legislation of Airservices Australia but also in the practices and narratives of Air 

Traffic Control. As a result, the interests who supported the goal of greater pilot freedom and 

the underlying value of self-direction had been consistently overlooked in regulatory decisions 

about airspace management. Previous attempts to shift the policy settings by introducing the 

see and avoid practice had failed. Given this legacy, why did such a small group of private 

pilots have such a significant impact on the policy agenda and why did the commercial airlines 

play such a minor role? Answering this question can provide insight into the role of interest 

groups in an important policy arena that has received limited scholarly attention.  

Conclusion  

I began this study with a preamble that talked about how the journey of this research was 

motivated by my need to make sense of my experience as the senior in-house lawyer who 

advised Airservices during the airspace controversy. It seems fitting to close the study with 

some remarks on the aftermath of the controversy and the rewards of the journey.  

The skirmish over Airservices’ litigation costs 

Although Dick Smith withdrew his case against Airservices in October 2004, the parties were 

unable to agree how the costs of the proceedings should be shared between them.10 This led to 

a court hearing before Justice Stone on 29 April 2005 about how the costs should be allocated. 

Representing Airservices, Mr John Halley, argued that the Agency was entitled to an order that 

Smith pay its costs based on the usual rule that a party withdrawing from proceedings should 

pay its opponent’s costs. The proceedings are recorded in a short case note of the Federal Court 

that shows the depth of Smith’s involvement in the Minister’s strategy to stop the ‘roll-back’ 

of NAS2b. Smith argued that he was entitled to be exempted from paying Airservices’ costs.  

 
10 Smith v Airservices Australia [2005] FCA 997. 
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He claimed that he had only withdrawn from the case because the Minister had agreed to 

compel Airservices to abide by the Howard Government’s airspace policy.11 This is his account 

of a conversation with the Minister’s Chief of Staff, Peter Langhorne: 

Dick Smith: What’s happening? The Labor policy was to wind back the NAS, whereas 

your policy was to go ahead with NAS. Has that changed?  

Langhorne: No, we haven’t changed our view. We are obtaining advice for the Minister 

on how we can stop Airservices, in a legally valid way, from going ahead with their 

August decision to change NAS2b. Airservices have even agreed to delay sending out 

the charts while this is resolved. 

Smith: Well that’s a start. At least for the first time in 8 months they’ve taken notice of 

the Minister.  

Langhorne: Dick, a meeting has been organised between the Minister and Les Fisher 

[the Acting Chairman of the respondent]. I’ll keep you posted on what happens.12 

Smith also gave the following account of a telephone conversation he had with the Minister in 

October 2004:  

Smith: Peter Langhorne has told me that you are going to stop the NAS being wound 

back – can you tell me what is happening?  

Minister: Dick, my people are finalising our legal advice on how I can direct the Board.  

Minister: Dick, I can assure you that if I get advice that the ‘wind back’ reduces safety, 

I will stop it. I can assure you of that.13 

 
11 Ibid,1005. 

12 Ibid 

13 Ibid. 
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Counsel for Airservices did not cross-examine Smith about his account of these conversations, 

but produced evidence that Smith had been given a copy of legal advice from the Australian 

Government Solicitor to the Minister. Smith acknowledged that he had seen the advice, 

including the following passage: 

Question and short answer 

Q: Are there any steps the Minister may validly take to prevent Airservices 

Australia (AA) from implementing its August 2004 decision? 

A: The Minister may express the view to AA that the August 2004 decision should 

not be implemented, and AA may have regard to the Minister’s view. However, the 

Minister cannot dictate to AA as to how it should exercise its statutory powers to 

determine airspace classifications. 

The Minister cannot give AA a direction under s16 [of the Air Services Act] to not 

implement the decision. There are some directions the Minister may be able to give to 

AA, depending upon the circumstances. However, any such direction would need to be 

consistent, in all the circumstances, with s.9(1) of the AA Act and with common law 

duties to which AA is subject.14 

Generally, however, having regard to the process which the Board of AA followed in 

reaching its decision of August 2004, there is little scope, on present information, for 

the Minister to effectively prevent the Board from implementing that decision.15 

Despite this evidence, Airservices lost the argument and was ordered to pay its own costs. 

Justice Stone ruled that the Court had a discretion regarding the award of costs in the case 

 
14 Ibid, 1005-1006. 

15 Ibid. 
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because Smith had withdrawn his proceedings with the leave of the Court. Her Honour 

exercised her discretion in Smith’s favour, finding the proceedings were in the public interest, 

because they concerned the safety of air navigation in Australia.  

The human toll within the Agency 

While the Minister had legal advice from the Australian Government Solicitor that the 

Agency’s decision to go ahead with NAS2c was legally defensible, he was not persuaded that 

the decision was ‘right.’ Inevitably, people within Airservices were blamed for de-railing the 

government’s airspace policy. John Anderson explained his position on a radio program: 

by their own admission they failed in terms of their own internal requirements and 

procedure and that created problems for them, and I don’t think it’s helpful for the 

industry. Well we’ll see it doesn’t happen again.16  

The introduction of NAS2c was followed by a spate of resignations amongst its senior 

managers including its Chief Executive Officer, the General Manager of the Air Traffic 

Management Division and the General Manager of the Organisational Development Unit 

which housed the Office of Legal Counsel. The Minister also scuttled the plans to ‘corporatise’ 

Airservices. I left the organisation at the end of 2005, taking a two-year break from legal 

practice before taking up a position as General Counsel in a media organisation.  

The policy landscape 2007-2020 

In 2007 the Federal Parliament passed the Airspace Act 2007 (Cth) which transferred 

Airservices’ responsibility for airspace management decisions to the Civil Aviation Safety 

 
16  ABC Radio 612 Brisbane ‘John Anderson has indicated he would overhaul Airservices Australia if the Coalition is re-

elected’ 3 pm News, 15 August 2004 (John Anderson) in Document 74, ASA Legal Files. 
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Authority. In a speech on the Second Reading Speech of the Bill, Mrs De-Anne Kelly MP 

explained the rationale for the change: 

The government wants to ensure that Airservices Australia’s airspace regulatory 

decisions cannot in any way be seen to be influenced by its commercial relationships 

and focus on efficiency. The government has decided that it is time to remove any 

perception of a conflict of interest by removing airspace classification and designation 

to the government’s civil aviation regulator — CASA.17 

The legislation achieved a functional separation between airspace regulation and Air Traffic 

Control, but the restructure did not change the values priorities of either agency. Under the 

terms of their governing legislation, CASA and Airservices were both required to continue to 

give primacy to safety in performing their functions. The current policy objectives for airspace 

management decisions by CASA are as follows: 

The government considers the safety of passenger transport services as the first 

priority in airspace administration and CASA should respond quickly to emerging 

changes in risk levels for passenger transport operations.18   

At the end of 2019 the Commonwealth Government commenced an inquiry into the Civil 

Aviation Safety Authority’s role in regulating the General Aviation Industry.19 So far it appears 

that this inquiry will not extend to air traffic management practices, but two of the early 

submissions indicate that the dream of a less regulated industry modelled on the less restrictive 

United States model lives on. In his submission, Clinton McKenzie, a lawyer, private pilot, and 

 
17 Commonwealth, Parliamentary Debates, House of Representatives 26 November 2006, 5 (Mrs De-Anne Kelly) 

18 Airspace Policy Statement 2018 (Cth). 

19 Senate Rural and Regional Affairs and Transport Legislation Committee, ‘Inquiry into the current state of Australia's 

general aviation industry, with particular reference to aviation in rural, regional and remote Australia,’ 2 December 2019 

<https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Rural_and_Regional_Affairs_and_Transport/General

Aviation>. 
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aircraft owner, argued that US policy settings allow its aviation regulator, the Federal Aviation 

Authority, to contribute to developing national transport systems. McKenzie points out that the 

US regulatory framework is less restrictive than that of Australia, noting that the word ‘safety’ 

appears only once in 49 U.S. Code § 101 which establishes the jurisdiction of the US 

Department of Transport.20 Similarly, Mr Jonathan Kelly asked why the Australian safety 

regime is more prescriptive than the United States regime.21 The findings of this case study 

suggest that the institutional legacy of Australian airspace regulation is likely to continue to be 

in tension with the interests of private pilots in reducing safety regulations.  

Reflecting on the journey  

The qualities that the legal profession traditionally promotes as desirable in lawyers in 

government practice, such as independence, objectivity, and technical knowledge, are integral 

to the identity of lawyers. However, the profession’s portrait of our role also promotes 

unrealistic expectations about our ability to guide political actors to act within the law. My 

conversations with other lawyers in government practice showed that many of the challenges 

that faced the lawyers over the course of the airspace controversy are an enduring feature of 

government legal work.  

This thesis is an example of how an ‘insider’ researcher can journey through a difficult lived 

experience, using the insights gained to explore issues of wider relevance to experts 

participating in the policy process. My world view and those of my legal colleagues, grounded 

in the ideals of our profession, made it hard for me to make sense of the bitter political contest 

over Airservices’ attempts to resolve the question of the safety of NAS2b. Looking at the story 

 
20 Clinton McKenzie, Submission 5 to Senate Rural and Regional Affairs and Transport Legislation Committee, above n 19, 

13 February 2020, 4-5. 

21 Jonathan Kelly, Submission 4 to Senate Rural and Regional Affairs and Transport Legislation Committee, above n 19, 

(undated). 
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through the lens of values enabled me to reinterpret those events in a way that answered the 

personal question that led to the study: why was the advice  of the lawyers and other experts 

who advised the Board of Airservices on its legislated safety obligation so politically 

contentious?   

The research shows that lawyers’ arguments about the legality of a decision can convey a potent 

vision of what a policy problem means. That legal perspective can be contentious or useful in 

policy debate, depending on the vantage point of different actors whose values priorities are at 

stake in the political struggle. By paying attention to the way lawyers’ arguments are used by 

other actors in values-laden policy debates, we can appreciate that lawyers in government 

practice perform diverse roles. While the ideal of the independent, professional expert has some 

appeal, we should recognise that an important part of lawyers’ contribution to government 

decision-making is to enable individuals to make and justify politically hard choices. To 

breathe life into our understanding of the role of lawyers in government practice, we need to 

invest in mapping the range of lawyers’ contributions to the policy process across a spectrum 

of political contexts. 
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Appendix 1: Controlled Airspace in Australia    

The diagram (below) represents the classes of airspace in Australia.  

 

 

© Airservices Australia 2019 

Kinds of Airspace Use 

The level of service an aircraft receives from Air Traffic Control and the classes of airspace in 

which it can fly, are determined by whether it is operating under Visual Flight Rules (VFR) or 

Instrument Flight Rules (IFR).  

Class A: High-level en route Controlled Airspace is used mainly by commercial and passenger 

jets. Only flights operating under Instrument Flights Rules are permitted to fly here and they 

require a clearance from Air Traffic Control. All flights are provided with an Air Traffic 

Control service and are separated from each other by air traffic controllers. 
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Class C: Controlled Airspace surrounding major airports on busy airspace corridors between 

for example Sydney and Melbourne. Both IFR and VFR flights are permitted and 

must communicate with Air Traffic Control. IFR aircraft are positively separated from both 

IFR and VFR aircraft. VFR aircraft are provided with traffic information on other VFR aircraft. 

Class D:  This is the Controlled Airspace that surrounds general aviation and regional airports 

equipped with an Air Traffic Control tower. All flights require ATC clearance and radio contact 

with air traffic controllers.  

Class E: This mid-level en route Controlled Airspace opened to both IFR and VFR aircraft in 

2003 as part of the NAS2b changes. IFR flights are required to communicate with ATC and 

must request ATC clearance. 

Class G: This airspace is uncontrolled. Both IFR and VFR aircraft are permitted and neither 

require ATC clearance. 

What changed on November 2003 with the introduction of NAS2b? 

Smaller Planes flying under Visual Flight Rules did not need Air Traffic Control clearance to 

enter and use Class E Airspace or to use radio in areas where Class C airspace previously 

applied including in: 

• airspace above Class D regional towered aerodromes. 

• the area used by passenger jets to climb and descend into major Class C towered 

aerodromes; and  

• en route airspace between destinations previously Class
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Appendix 2: Principal Actors in the Case Study 

First Name Surname Organisation  Role 

John Anderson  Federal Cabinet   MP for 

Gwydir, New 

South Wales; 

leader of the 

National Party 

of Australia; 

Minister and 

Deputy Prime 

Minister  

Peter Langhorne Office of Deputy 

Prime Minister and 

Minister for 

Transport and 

Regional Services 

Chief of Staff 

Ken Matthews Department of 

Transport and 

Regional Services 

Department 

Secretary 

(Head); Chair 

Aviation 

Reform Group   

Martin  Ferguson  Shadow Federal 

Cabinet  

MP, Batman, 

Vic Australian 

Labor Party 

Shadow 

Minister for 

Transport and 

Regional 

Services 

Les  Fischer (Air 

Marshal) 

Airservices Australia  Acting Chair 

of the Board 

from 12 

February 2004  

John Forsyth Airservices 

Australia, Aviation 

Reform Group   

Chair of the 

Airservices 

Board 

(resigned 12 

February 

2004); ARG 

Member 

Hisham  Al Ensary  Airservices Australia  Chief 

Financial 

Officer, 

Director  

Ronald  Entsch Airservices Australia Director  

Kevin  Gale Airservices Australia  Director  
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Belinda Gibson Airservices Australia Director 

David Shrubb Airservices Australia Director 

Bernie Smith Airservices Australia Chief 

Executive 

Officer 

Not named Not named Airservices Australia  General 

Manager 

Organisational 

Development 

(Inc. Office of 

Legal 

Counsel) 

Not named Not named Airservices Australia  General 

Manager Air 

Traffic 

Management  

Jennifer Duxbury  Airservices Australia  General 

Counsel 

Office of 

Legal Counsel 

Not named Not named Airservices Australia  Lawyer, 

Office of 

Legal Counsel 

Not named  Not named Not named Lawyers of 

private law 

firms and 

Barristers who 

acted for 

Airservices 

Not named Not named Not named Lawyers of 

private law 

firm who 

acted for the 

Board of 

Airservices 

Phil  Fawkner  Airservices Australia  Acting Head 

Air Traffic 

Controller 

(resigned 

November 

2003) 

Not named Not named Airservices Australia  Members of 

the NAS 

Project Team 

Not named Not named Australian 

Government 

Solicitor  

Senior Lawyer  

Ted  Anson Civil Aviation 

Safety Authority, 

Chair CASA, 

ARG member  
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Aviation Reform 

Group 

Bruce Byron Civil Aviation 

Authority 

Chief 

Executive 

Officer  

Angus  Houston  Aviation Reform 

Group  

Chief of Air 

Force; ARG 

member 

Dick (Richard 

Harold) 

Smith Aviation Reform 

Group 

Aviator; 

Member ARG  

Mike Smith NAS 

Implementation 

Group 

Executive 

Director  

Ted Lang Civil Air (union of 

air traffic 

controllers) 

President and 

principal 

spokesperson  

Boyd Munro Air Safety Australia 

(lobby group) 

Spokesperson  
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Appendix 3: Principal Events in the Airspace Controversy  

 

  

3 May 2002 John Anderson, Deputy Prime Minister and Minister for Transport and 

Regional Services announces the Howard Government has endorsed 

Aviation Reform Group’s recommendation of National Airspace 

System as the model of airspace reform.  

17 October 2003 The Civil Aviation Safety Authority advises the Board of Airservices 

it has ‘no objection to NAS2b proceeding’ if increased risk is 

transitional.  

20 October 2003 The Airservices Board confirms NAS2b will proceed on 27 November 

2003. 

27 October 2003 The NAS2b rules and Class E airspace come into effect in Australian 

airspace  

24 December 2003 Airprox between a Virgin passenger aircraft and light plane near 

Launceston Airport.  

January 2004 Air Traffic Control experts at Airservices commence work to assess 

the safety of the NAS2b airspace changes and options to mitigate the 

risk of an accident.  

16 February 2004 The Chief Executive Officer of Airservices announces that the decision 

to introduce NAS2b was ‘flawed.’ 

February 2004 John Forsyth, Chairman of the Board of Airservices resigns.  

17 February 2004 At the Senate Standing Committee on Regional Affairs and Transport 

senior bureaucrats are questioned by Senator O’Brien about the safety 

of NAS2b. 

7 April 2004 Airprox between a Virgin passenger aircraft and light plane near 

Maleny.  

15 April 2004 Dick Smith accuses air traffic controllers of risking lives for an 

industrial agenda. 

23 April 2004 Board of Airservices adopts an enhanced quantitative methodology to 

measure the risk associated with NAS2b. 

28 August 2004 Board of Airservices determines NAS2b will be replaced with NAS2c, 

reinstating Air Traffic Control in area of airspace judged of greatest 

risk. 

31 August 2004 John Anderson issues a direction to Airservices to install radar at 

regional airports with Class C airspace over Class D towers.  

16 September 2004  Dick Smith commences litigation against Airservices in the Federal 

Court of Australia to stop the ‘roll-back’ of NAS2b. 

22 October 2004 Dick Smith withdraws litigation.  

25 November 2004  The NAS2c rules and revised airspace architecture come into force.  
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Appendix 4:  Organisational Chart Airservices Australia 

2003-4  
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Appendix 5: Decision-Making Process for National 

Airspace System  
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Appendix 6: Example of Theming of Interview Data (for 

interview-based inquiry) 

Theme A: What is legal advice? Chapter 6 

Written advice versus oral advice  

Draft advice and its value  

The subject of legal risk  

The importance of lawyers questioning the question  

Giving officials the choice not to pursue legal advice  

Many different meanings of legal advice  

Theme B: The contingency of lawyers’ advisory role Chapter 6 

Timing /policy choices already made  

Fear of blame/reluctance of clients to receive bad news  

Not having a seat at the decision-making table   

Theme C: Lawyers language versus political language  Chapter 7 

Black letter logic versus spin  

Literalism versus metaphor    

Meaning of legal advice lost in translation   

Theme D: Drawing the line between law and policy Chapter 8 

Factoring policy goals into legal advice   

Giving decision-makers space to decide   

Acknowledging the grey areas  
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