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PART ONE· mSTORICAL BACKGROUND
 



Introduction 

This Report examines the history of the planning of Canberra 
with emphasis on the systems devised for determining land use, 
development control and public participation. Part One covers 
the periods during which various authorities and Departments 
have been responsible for planning and development. The 
long term effect of autocratic attitudes of the early planners 
and the subordinate position of the employee/tenant/lessee 
on the ordinary rights of the community to participate in 
planning is considered. The single minded objective of creating 
a monumental city, the determination to preserve at ~ll costs 
what each generation of planners regarded as the original plan, 
the overriding concern with physical planning and construction, 
and the determination of the bureacracy not to share power or 
responsibility is noted. 

Part Two examines those places in Australia and elsewhere which 
have developed democratically and have devised systems to make 
planning responsible to the community. A number of common 
characteristics are noted. The limitations on the extent of 
public participation is acknowledged. 

Part Three examines a statutory planning system for the ACT. The 
conclusion is reached that the existing system, relying as it 
does on antique NSW laws adapted fifty years ago when the town 
was in its infancy are totally inadequate for a medium size 
city. The existing legislation is particularly defective in 
providing for the town planning process and development control 
needs of the Territory. The deficiencies of the latest planning 
review are noted, and although the retention of the existing 
planning authority is supported, its compulsory democratisation 
through a Planning Act providing statutory requirments for plan 
making and public participation, is advocated. 
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CHAPTER ONE 

Introduction 

Introduction 
Canberra has had a particular fascination for writers and there 
is a wealth of publications tracing its history and development 
since its settlement within forty years of the founding of the 
colony of New South Wales. A not inconsiderable number of 
writers have addressed themselves to the saga of the selection 
of Canberra as the national capital, and during the past 
seventy years there has been a steady flow of publications about 
the planning of the city and its design and developement. 

Those who have chosen to write about the city have largely been 
concerned about its design and development. There are very few 
fully planned cities in the world. Less have enjoyed the 
benefits of funding and attention that Canberra has since World 
War II and even less would have been able to sustain the 
original ethos of their "design over the whole period of their 
construction. 

Originally, Canberra was to be small city contained within what 
is now Canberra Central District. At each important stage of its 
development there has been a need to override normal urban 
planning practice to get construction programmes under way_ In 
the beginning there was no population to contend with, and in 
the 1920's the need to get the city established allowed the 
Administration the excuse to ignore the population in its 
considerations. In the 1950's there was a new wave of 
professional planners imbued with an urgency to overcome thirty 
years of inaction. Once again the need to get development moving 
provided the excuse for minimal involvement of the local 
community in the city's planning. 

Eventually, it became clear that the early work had been 
successful. The attention to detail, the tight controls over 
every facet of development and land use drew praise and 
admiration. The National Capital Development Commission became 
highly competent in churning out uniform suburbs and centres one 
after another each of which represented an attempt to translate 
the same ethos into the new towns of Woden, Belconnen and 
Tuggeranong as was attempted in the inner city. The reasons for 
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these tight controls in the new towns have not been 
satisfactorily articulated, but it is surmised that in some way 
it was expected that uniformity in built form would carry the 
character of the inner city to the new towns. 

It is not the intention of this Report to explore this theme, 
(to determine the reasons for the planning controls), although 
it is very likely that from the establishment of the National 
Capital Development Commission the controls represent the 
planners desire to emulate the new town planning being carried 
out in the United Kingdom (with local modifications, of course). 
Freestone(l) identifies the first garden towns in Canberra as 
dating from the period when the Commission began to e~ert its 
own attitudes on neighbourhood development, to provide the new 
towns with a particular character as befitted parts of the 
national capital. 

In such circumstances the aspirations of the individual members 
of the community have been subjugated to the overall objective 
of creating a fully planned city and although the loss of these 
civil liberties has not attracted much criticism from the wider 
Australian community the local community has come to feel the 
restrictions keenly. However, the concept of building a planned 
city appears to attract the attention of planners, engineers and 
architects more than social scientists and the loss of these 
individual rights, taken for granted elsewhere appears to 
receive little or no recognition on contemporary literature. 

An examination of the literature on Canberra will clearly 
illustrate this point. The professional publications are of an 
essentially architectural or engineering nature. They are 
concerned with what has been built or how it was built. 
Population has largely been considered as an abstract concept of 
so many bodies to be housed, fed and provided \vith facilities. 

The design of individual houses was, in the beginning the 
concern of the FCAC, and no one in that august body appears to 
have ever considered asking the potential occupants what they 
might have liked or considered essential in their residential 
accommodation. Only over the past few years have things started 
to alter so that the NCDC now regularly seeks to consult the 
community on development plans for residential areas and 
conwercial centres. In the past such consultation would not 
have been considered a waste of time - it simply would not have 
been contemplated. Still, public consultation remains the 
prerogative of the NCDC. It is not compelled to consult, there 
are no rights of objection or appeal. The intention to involve 
the community is there, but only so long as consultation does 
not detract from the Grand Plan, carefully nurtured for more 
than seventy years. Therefore, planners have striven to retain 
flexibility by developing a planning process with as little 
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statutory form as possible. They have taken the early laws of 
the Territory and attempted to adapt them, together with 
policies into a quasi planning system. In the early days the 
lack of sophistication in Canberra allowed the system to work. 
Today it is under severe strain, but there is little evidence 
that this fact is recognised. 

Too little has been said and too little thought has been given 
to the need to develop a more normal planning model for the city 
in the next decades. The role of community' planning advocate has 
fallen to the quasi-politicians created by the peculiar 
"advisory" syst.em adopted to assuage the public. Despite the 
fervour of their efforts and the occasional quality of their 
submissions, the community's progress towards a responsible 
role in planning is still painfully slow. In subsequent 
chapters it is proposed to examine why this has been so, and 
what systems presently exist to deal with community and 
individual involvement in planning before proceeding to the 
development of a model for planning'in the ACT. 

Origins 
When the national capital was first established in 1909 (2) 
there were some 1714 persons scattered across the Limestone 
Plains on which the city was to be built. Of these persons 801 
were of voting age (3)and a lesser number were eligible to vote 
in municipal and shire elections under the NS\v Local Government 
Act 1908. With the enactment of the Seat of Government 
(Administration) Act 1910 these persons lost their rights to 
participate in local government (4), a right that has yet to be 
restored to them. 

Brennan (5), relates that the original Bill for the Seat of 
Government (Acceptance)Act 1910 contained a clause that provided 
that: 

" ••• until the Government made prOV1Slon for the 
establishment of a local legislature for the Territory, the 
Governor-General may make Ordinances having the force of 
Law in the l'erri tory ••••• " 

There was objection to this clause on the basis that it 
presupposed the establishment of a local legislature and in the 
view of the objector, such a move had not even been 
contemplated by the Constitution. The responsible Hinister, 
O'Malley agreed and the clause was amended to delete the words 
"establishment of a local legislature" and replace them wi t h the 
word "government". 
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At the same time, Senator G. McGregor, Vice President of the 
Executive Council in the Fisher Government, said: 

" ••••• one class of territory has to be ceded to the 
Commonwealth for the purposes of the federal capital ••••• 
that is a class of territory that can never become a state 
of the Commonwealth. In other words it can never receive 
anything more than the powers of municipal government •• " 
(6) 

The objection to a local legislature is attributed to 
G.B. Edwards, Brennan also attributes to Edwards the remark that: 

" ••• the great city that might grow upon this site is not 
going to be governed by the residents of the city but by 
the people of the whole Commonwealth •••• "(7) 

It is difficult to imagine what these early parliamentarians had 
in their minds as to how " the people of the whole of the 
Commonwealth" might actually carry out this process of 
government of the city. The Seat of Government Act provides for 
certain matters to be laid before both Houses and the 
disallowance of Territorial ordinances, but this is hardly the 
same thing as the people participating in the government of the 
Territory. Such questions were of little worry to the public 
servants who shortly after came to the Territory to see to its 
administration. If the Government was unsure of the detail about 
how the Territory was to be controlled, the administrators 
seconded from the Departments of Home Affairs and Works and 
Railways were quite sure of what had to be done, without too 
much concern for the niceties of democratic government in what 
was little more than a construction camp. 

In those early days most residents were servants of the 
Commonwealth in one way or another. Of 674 males eligible to be 
in the workforce at the 1911 census, some 550 were employed on 
engineering works for the city and Duntroon. For most of the 
others, their purpose in Canberra was related solely to the 
city's administration. They were subordinate to, or part of, the 
adminstration and very likely transients, and in those early 
days there was no thought that they might have some say in what 
was planned, acting in their alternative role of citizens. 

There is little evidence from the available texts that the 
existing residents of the Limestone Plains took much interest in 
the development of the new city. That they had some interest in 
the events that were transpiring is very clear. From the passing 
of the ~at of Government (Administration) Act 1910 their rights 
in the land dating back to the early days of the settlement of 
NSW began to change. In the beginning, the inclusion in the Seat 
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of Government Act of prov1s10ns to exclude the operation of the 
NSW Local Government Act meant that freeholders had restored to 
them their common law rights to subdivide and use their land as 
they saw fit, without approval from any local authority · (8) 
However, it is unlikely that any local landholder would have 
been aware of the restoration of this right, or would, if they 
had, been able to organise any action to benefit from it. 

Almost without exception, they would have been aware that over 
time they would progressively lose their freehold(9), earlier 
or later dependent on its relationship to the planner's needs 
for the city area, and that some arrangements would be made to 
lease the land back to them for periods of years, the actual 
periods being unclear. Henceforth they were to be lessees on 
their own land and psychologically they were probably too 
confused by their changed circumstances and concerned with 
compensation in an uncertain future, to attempt any coherent 
voice in local affairs. (In addition, the settlers on the 
Limestone Plains would have either had links with Yass or 
Queanbeyan where nothing had changed, and at first may not been 
have aware of their disenfranchisement). 

In any event citizen participation appears to have been of no 
concern to the original administration of the territory and for 
almost twenty years the development of Canberra would excite 
interest only in those concerned with its construction, 
competitors in various architectural competitions, speculators 
who for a time saw possibilities in the need for land for 
private enterprise, and the city's innumerable critics. 

It is dangerously easy to be critical of the very early planners 
and administrators in regard to their attitudes towards the 
development of normative local government. Town planning was, 
after all, still very much in its infancy, and its intentions 
still greatly influenced by the UK Housing, Town Planning, etc., 
Act 1909, which had for all intents and purposes brought town 
planning into being. The planners were charged with an awesome 
task and after all, there was very little indigenous population 
about which to be concerned Their own staff and workforce would 
have seen themselves as just that. Those whose employment did 
not require them to voice opinions on city planning would have 
kept their peace. For the original settlers it was probably all 
too novel to know where to begin even if they had views on the 
development of the city, and without the pressures of outside 
interest groups there was nothing to distract the planners, 
architects and engineers from their professional duties. 
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It is well to see the problem with the benefit of long range 
hind sight, but in fairness, prior to the transfer of the first 
Departments to the Territory it would have required a visionary 
of considerable stature to turn the busy minds of planners to 
the problems that would unfold as the community began to grow 
and assert itself. 

On 27 June 1912 the Minister for Home Affairs had appointed a 
board of officers from the Department to report on the 
suitability of the designs submitted in the world wide 
competition held in 1911 (10) and that Board had rejected all 
designs in favour of its own (11). That story has been told 
sufficiently not to require repetition here. However, it does 
display the attitudes of the early planners, whose collective 
view appeared to be that not even the award winning plan was 
adequate or necessary to achieve the government's objectives, 
and it is unlikely that any public interest, local or otherwise 
would have troubled them unduly. 

Planners v the Bureaucracy - The Opening Round 
In 1913 W.B.Griffin had been brought to Australia to execute his 
prize winning design. He was the first professional planner (an 
architect really) to be appointed to the new city and he quickly 
met the resistance and lack of cooperation from the entrenched 
bureaucracy that has to some extent typified relations between 
the Territorial Administration and the planners until the 
present time. The lack of cooperation led to a Royal Commission 
in 1916(12) after which Griffin was provided with the support 
he required until the completion of his contract in 1919. 

The Federal Capita~ Advisory Committee 1921-1924 
When the Government realised that Griffin would be unable to 
execute his design in a reasonable time, it determined that 
there should be an independent expert body which would 
establish the city. To handle development in the transition 
period and to advise it on the necessary arrangements, it 
established the Federal Capital Advisory Committee (FCAC) which 
was directed that: 

" •••• to enabl(e) the Federal Parliament to meet and the 
Central Administration of the Commonwealth Government to 
be carried out as early as practicable at Canberra (and on 
the basis of the acceptance of the plan of layout of the 
Federal Capital City by Mr W.B.Griffin) the Committee is to 
inquire into and advise on the following 
relation to the construction of the said city;

matters in 

(1) 
(2) 

The existing data, plans and works, 
The works, buildings and city services th
proceeded with or commenced forthwith; 

at can be 
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(3)	 a general scheme upon which to develop the buildings 
of the Capital City progressively, having regard to 
official and civil occupation; 

(4)	 Proposals for the design and construction of the 
necessary works, buildings, and services; 

(5)	 The order in which essential surveys and the 
construction of such works, buildings and services 
shall be undertaken; 

(6)	 Such other matters as in the opinion of the Committee 
are expedient in regard to the provision and 
manufacture of the materials necessary for the purpose 
of construction, 

and to inquire and report upon any special matters in 
relation to the layout and construction of the Federal 
Capital City as and when directed by the Minister for Works 
and Railways ••••• (13). 

FCAC	 Committeemen 
The FCAC was chaired by Sir John Sulman, an architect and an 
early town planner who had been professionally concerned about 
the planning of the national capital since its earliest days and 
who had his own strong views on the design of the city. Although 
Sulman agreed with Griffin in many ways and on many issues, he 
dipagreed with Griffins intentions of dispersing buildings and 
facilities, viewing the proposals to erect permanent buildings 
from the outset as inconsistent with the Governments insistence 
that expenditure on the new capital should be kept firmly in 
hand and that there be no taint of extravagance that might 
provide ammunition for its political opponents. 

Importantly, the Committee also included Colonel P.T.Owen, 
Director-General of Works and Railways, who had supervised the 
construction of engineering works in the city since 1911. During 
the tenure of the FCAC, Colonel Owen, who during Griffins 
appointment as Federal Director of Design and Construction, had 
opposed Griffins work appeared to become a: strong supporter of 
Griffins plan (14). Owen was to remain involved with the 
planning of the city when after his retirement from Works and 
Railways he became the Chief Engineer of the Federal Capital 
Commission . and he must be seen as a dominant force in the 
planning and construction of the city over a most critical 
period of time. 

In addition to Owen, C.S.Daley, the original secretary to the 
FCAC and later secretary to the FCC was to remain an 
administrator in the national capital for a period of over 40 
years. During his early service, prior to the movement of the 
Administration to Canberra, Daley played a particularly 
important role as coordinator, sometime project manager,and 
general factotum to the often querulous Committee.(IS). 
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The remainder of the FCAC was made up of E.M. de Burgh, Chief 
Engineer, NSW Department of Public Works, B.E.Ross an architect 
and engineer, and J.T.H.Goodwin, the Commonwealth Surveyor 
General. Although de Burgh occasionally replaced Sulman as 
acting chairman of the Committee and accepted responsibility for 
important decisions from time to time, neither he or the other 
members of the FCAC appear to have contributed to the Committee 
with the same strength or personality as the main characters 
referred to above. 

The Committee was influential in setting the stage for the 
construction of the new city and for setting up and operating 
the processes for the first land auctions, erecting cottages and 
the city infrastructure and for the first laws to govern leasing 
and building control. However, its charter did not provide for 
it to report to Parliament on the overall planning system for 
the city and therefore, the Committee became of less concern in 
this Report than a reading of the general planning literature on 
Canberra would first indicate (16). 

Not long after its appointment, the Committee recommrnend to the 
Government departures in principle from Griffins plan which were 
subsequently rejected with a notification that only minor 
adjustments to suit development on the ground would be 
considered (17). It is reasonable to suspect that the Government 
thereafter felt some unease about its ability to control the 
planners without some formal arrangements and eventually 
gazetted the City Plan to ensure its future integrity(18). 

The emphasis on Canberra as a Garden City probably springs more 
from the work of the FCAC than might be appreciated, but the 
organisation was first and foremost an engineering and 
architectural body and its charter did not allow for it to 
concern itself with· setting a pattern for future self 
government. A single major point that emerges from reading the 
extant files of the FCAC was that nowhere was it noted that the 
Committee contemplated any situation other than that the 
Government would provide for the housing, conwercial, 
industrial,and social needs of the population, and it seemed to 
believe that it would be possible to do so without laying the 
framework for a more representative system of planning in which 
the lessees of city area properties would exercise similar 
rights and have responsibilities to ratepayers in surrounding 
New South Wales (19). 
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The Federal Capital Commission 1925-1930 
Notwithstanding the steady progress by the FCAC in 'establishing 
the city the Government was determined to proceed with the 
appointment of a three man Commission to build and administer 
Canberra, an intention that had been made clear to the FCAC in 
1920. Pursuant to the Seat of Government (Administration) Act 
1924, the Federal Capital Commission was appointed in November 
1924. 

Powers of the Commission 
The Federal Capital Commission (FCC) took office in January 
1925. Section 14 of the Act provided that the powers of the 
Commission included the following: 

(a)	 the control and management of Crown lands ( including 
lands acquired by the Commonwealth prior to the 
commencement of this Act which are contiguous to the 
Territory), not being lands which the Minister 
notifies the Commission are required by the 
Commonwealth for the erection of buildings or for any 
other public purpose; 

(b)	 the levying and collection of rates upon the land in 
the Territory alienated from the Crown, and upon land 
held under lease from the Crown (not being land 
exempted by or under any regulation made in pursuance 
of the Act; 

(c)	 the construction, maintenance and operation of 
t ramways ; 

(d)	 the construction, maintenance and control of roads; 
bridges, culverts, levees, sewers, drains and water 
courses; 

(e)	 the provision of gas, electricity, water and 
sewerage; 

(f)	 the prOV1Slon and maintenance of markets, 
weighbridges, pounds, and abattoirs; 

(g)	 forestry and afforestation, and the preservation of 
flora and fauna; 

(h)	 the destruction of vermin and noxious weeds; 

(i)	 the protection of public health and the maintenance of 
sanitation 

(j)	 subject to the approval of the Minister, the 
construction of all works required by the Commonwealth 
in the Territory, except works exempted by Order in 
Council from the operation of this paragraph; 
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(k)	 the construction and maintenance of all works and 
buildings required for the purposes of the Commission; 

(1)	 such other matters as are specified in any regulations 
made under this Act; and 

(m) generally the municipal government of the Territory. 

The Commission was a corporation sole empowered to hold and 
manage land, although it could not sell land without the 
Hinister's consent. In addition the Commission was empowered to 
make by-laws and prescribe penalties including imprisonment for 
contravention of those laws. Importantly the Commission was 
empowered to raise revenue from rates, charges for services, 
rents from leased lands, moneys received under by-laws, fines 
recovered, money borrowed with the approval of Parliament and 
any other monies received. 

The Government gave the FCC wide powers to build and administer 
the new city. It would seem from the expediency with which 
amendments were made to the Commissions's Act when required, and 
the prestige bestowed upon the Commissioner, that there was 
considerable goodwill towards the Commission at the outset. 
Butters, the first and only Chief Commissioner, was 
acknowledged as a man of strong character, a respected civil 
engineer and an accomplished manager. It would be reasonable to 
expect that in such a situation the FCC would have been able to 
manage its own affairs in such a way as to guarantee its 
corporate survival over a long period of time. This was not to 
be the. case. The reasons for its early demise are to some extent 
bound up in its management style and its implicit and explicit 
attitudes towards the local population. There is no doubt that 
here for the first time there was an opportunity for the 
Commonwealth to recognise the participatory role that the local 
community might have in making decisions about their everyday 
affairs. However, those laws of the State of NSW which might 
have given them some representation had been excluded from 
operation under the provisions of the Seat of Government 
(Acceptance)Act 1910 and no other legislation was ever drafted 
to provide for the local population to participate in municipal 
government and indeed, at the outset there was no provision for 
representation in any other political sphere for residents of 
the new city. 

The enabling Act had provided for the adoption of NSW laws (with 
the exception of a few including the Local Government Act 1906) 
but thereafter the NSW Government had progressively amended its 
laws so that the machinery by which they might operate in the 
Federal Capital Territory gradually ceased to exist. It was 
necessary therefore for the FCC to concentrate on the enactment 
of those laws that would permit the city to operate a normal 
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range of services, and during the years of the Commissions rule 
some 66 ordinances were brought into force and another twenty or 
more submitted for approval by the Parliament(20). 

It is possible that the sheer volume of this legal drafting 
work, and other demands made upon the Commission prevented it 
from glvlng proper consideration to the possible aspirations 
of the local community to have a voice in local affairs. It is 
more likely, considering its attitudes to the appointment of a 
locally elected Commissioner, (see below) that the traditional 
bureaucratic attitudes of earlier administrations pervaded the 
FCC and it simply failed to consider the local population as 
other than public service staff or other workers. 

Once again, in fairness, it needs to be said that the pressures 
applied by the Government were related to the physical progress 
of the national capital and the Co~nission could perhaps be 
forgiven for devoting so much of its resources to the safer and 
more rewarding areas of engineering works. When it had taken up 
its duties in 1925, the Commission had found that Parliament 
House was about three quarters completed, the Hotel Canberra was 
more than half completed, some accommodation was available in 
hostels and some cottages, the main water supply system was 
constructed, the main sewers were under way, and a few roads had 
been formed (21). 

The Commission was directed to complete Parliament House by 
January 1927 if possible, and to be ready at that time for the 
transfer of the staff of a number of Departments following a 
change of policy by the Government which had originally intended 
that only secretariats of each Department would be set up in the 
new capital. The Commission's construction output was prodigious 
and indeed it revelled in the engineering challenge that 
confronted it. But if the Commission was an exemplary 
construction authority, its understanding and capabilities in 
its role as a municipal government left much to be desired. 

Denning (22) describes the situation of public servants 
compulsorily transferred to the national capital after 1927. 
They found themselves governed in every sense of the word by a 
planning and construction authority headed by a tough and 
uncompromising professional engineer and administered by the 
ubiquitous C.S.Daley. The Commission was responsible for every 
aspect of their daily lives: health, welfare, education, 
transport, recreation, housing, law and for the majority of 
them, their employment. For those who were required to live i.n 
hostels the situation was even more oppressing as the Commission 
was their landlord. Face to face with the ad hoc rules of the 
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Commission governing their behaviour as private citizens, the 
new settlers quickly came to appreciate their disenfranchisement 
as the Commission met complaints with pettifogging . regulations 
and enforcement behaviour more appropriate to a garrison than 
the national capital. 

The Fight for Local Representation 
In a quite ludicrous situation the only channel for complaint 
theoretically lay from the citizen directly to the Federal 
Parliament, a situation that could not be tolerated for long. In 
1927 a struggle began to achieve local representation with the 
formation of a Representation League(23). It is difficult to 
gatige the strength of the League as no records have been kept of 
its activities and research in the Australian Records Section of 
the National Library failed to reveal any evidence of its 
existence. Wigrnore(24) relates that the League presented two 
petitions to the Government, the first being an expression of 
the community's discontent with the situation and the second a 
request that the community be allowed to elect a Commissioner to 
the FCC with full voting powers as one of its rnembers(25). The 
League must have had some impact because in 1928 the Seat of 
Government (Administration) Act was amended to permit the 
election of a third commissioner to the FCC from leaseholders 
over the age of twenty one years or tenants paying in excess of 
fifteen pounds per annum rent. The elected Commissioner was 
entitled to vote at all meetings but could not take part in the 
Commissions administrative or executive business(26). 

Two such commissioners were elected. The first, Dr J.F.\~. 

Watson stayed barely six weeks during which time his relations 
with Commissioner Butters were extremely strained. He was 
replaced by Dr R.M. Alcorn an even more bitter critic of the 
Commission, whose avowed aim was to achieve its abolition(27). 
Alcorn was active in the Citizens League which replaced the 
Representation League, and sought both local representation in 
the city's government, and the abolition of the FCC. Again ~here 

are no extant records of the League and one must suspect that 
both organisations operated under some disadvantage in a company 
town. By September 1929, just seven months after the election of 
the first community representative, Butters had decided that he 
should resign. The pressures on him and the unflagging criticism 
he had to endure, coupled with the clear indications that the 
incumbent Government were disenchanted with the FCC, clearly 
showed that the writing was on the wall. Butters was also aware 
that the Labor opposition was committed to the abolition of the 
FCC and he would have been astute enough to know that the 
government was likely to change at the next election. 
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In the five years of his commission Butters had seen develop a 
constant and bitter attack against his stewardship expressed in 
its most serious form by the Report of the Joint Committee of 
Public Accounts in 1928 (28) during which inquiry he remarked 

I have seen a continuous series of statements that owing" 
to the Commissions ineptitude, autocracy, chicanery and 
callousness, every kind of iniquity has been perpetrated 
in Canberra •••• the whole of the Commission's organisation 
had been waiting day after day for someone to suggest 
however mildly, that a vast amount of work has been done 
in Canberra since the Commissions appointment ••• "(29). 

But the Commission had involved itself in every aspect of city 
life so it was to be expected that it \vould attract criticism 
from every point of the compass. The criticisms continued 
unabated to the end and it was clear from Butters final report 
(30) that he neither appreciated the discontent of the local 
community (see p.17) nor ever understood that there is not of 
necessity any equation between democratic government and 
efficient administration - the first considered by every person 
to be their right - the second regarded as something of an ideal 
and not to be expected except by accident. (see below). His 
final remarks are of some value in gaining an insight into the 
thinking of highly qualified professionals put into positions of 
where their personal autocratisffi, ben~volent or otherwise, can 
impact on the rights and needs of individuals. 

Writing in the Fifth Annual Report of the FCC Butters said: 

" I am convinced that the most satisfactory procedure would 
have been to continue the original commission form of 
government until the completion of the transfer of the 
Public Service to Canberra •••.••• 

The objection to this form of government has been, of 
course, the suggestion that it is not democratic, but in 
the final analysis no successful form of government is ••• 

•••• Experience has proved what was forecasted, viz., that 
the change made about a year ago by which one member of 
the Commission was elected by the local residents, must 
be a failure, as continual clashes were bound to develop 
where the question of balancing the interests of the 
local public against the interests of the Australian 
public arose. Experience proved the probability that the 
elected representative was unlikely to cooperate in a 
friendly spirit with his colleagues by keeping before the 
Commission the local point of view, but on the contrary, 
invariably proceeded on the asumption that his colleagues 
were entirely antagonistic towards the local interests •• " 
(31). 
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The matter was permanently resolved for the FCC by a change of 
government in 1930 when the incoming Scullin Government 
abolished the Commission, transferred its functions to 
departmental control, and on 1 May 1930 created an Advisory 
Council consisting of the Civic Administrator, C.S.Daley, the 
Secretary for Home Affairs, the Secretary for Works, the 
Director General of Health and three residents elected under the 
adult franchise system (32). 

Summary 
The demise of the Federal Capital Commission brought to an end a 
most critical period in the development of a planning system for 
Canberra without there having been any worthwhile achievement at 
all. When the Commission had been established the primary 
objective was to build the provisional parliament house so that 
the Government could at last transfer itself to Canberra and to 
arrange housing and facilities for the public service that would 
attend it. The FCC had not only been given this task, but had 
also been invested with powers to carry out all the 
governmental functions for the city itself. One may speculate 
on why such broad powers were given to the planning and 
development authority. Whatever the reason, it is a historical 
fact that the FCC was so charged and it could have foreseen, had 
it not been so preoccupied with physical development, that there 
would shortly be a large and articulate population for whom 
proper arrangements needed to be made to ensure that their 
ordinary rights were preserved. 

It is understandable that there may have been little pressure 
for proper government prior to the FCC. At Federation the 
Capital Territory consisted of a number of established 
homesteads spread throughout the open savannah country that 
characterised the area. In the north of the Territory almost on 
the border was the small rural village of Hall and a short 
distance south, the settlement of Ginninderra. Some miles to the 
south, beyond Lanyon,and on the west bank of the Murrumbidgee 
where the land first starts to rise to the rugged highlands of 
Gudgenby lay another small settlement, Tharwa. 

All of these places were connected to either Queanbeyan or Yass, 
which towns by and large provided the social focus for this part 
of the region. However in the territory there was no town extant 
at Federation and aside from the two established villages and a 
straggly rural hamlet on the Molonglo near St Johns Church, 
there was no urban structure within the territory upon which a 
democratic local government might be based. 
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Prior to the establishment of the Territory landholders were 
represented in the NSW Parliament along with other electors in 
County Murray. At the 1911 census there were 431 dwellings in 
the Territory(33) but it is not possible to ascertain from the 
Census how many of these households would be entitled to vote in 
municipal elections, as many of them would have been tenants. 
Nevertherless, some landholders were disenfranchised by the 
excision of the Territory without the Parliament appearing to 
have been concetned about their rights. 

It is possible that they either did not notice their 
disenfranchisement or, under the circumstances, did not feel 
concerned about it. At Federation municipal government was 
still a fairly novel concept in New South Wales. For the farmers 
in County Murray it could have had little significance. It is 
possible that they still thought of themselves as part of 
Queanbeyan or YasB. Such attitudes still prevail in 1984 and it 
is not unusual to find people, particularly in relation to 
discussions about Oaks Estate, who cannot differentiate between 
New South Wales and the ACT. Clearly, there was little in their 
daily lives to prompt much interest in local government. In the 
years that followed until 1923, the activities on the banks of 
the Holonglo would have been of passing interest to the existing 
Canberrans, whose battle with the endless cycle of flood, 
drought, fire, and infestation remained unchanged by the 
emerging city. 

But after 1925, when the new settlers began to arrive they 
brought with them the democratic conventi.ons they had developed 
in their old homes. They were after all from a part of the 
Australian community most likely to be aware of the democratic 
process, either through their employment or their life and 
experiences in the southern capital in the years after the Great 
War. It should be of no surprise that they were less than 
pleased with their new political situation and that they should 
have reacted against the FCC in the way that they did. 

Much time has been spent examlnlng the FCC era. It is the view 
of this author that the powers given to the Commission under its 
Act provided an unprecedented opportunity to secure for future 
generations the basic structure for local government, even if in 
those early days community participation was limited by the 
demands for expiditious construction. There can be little doubt 
that had the FCC been more enl~ghtened and liberal in its 
thinking it could have established the foundations for eventual 
self government and through its own offices, for, a model 
planning system. 
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Instead, it replicated the civil service bureaucracy it was 
itself replacing and saw the Government as the only authority to 
which it need answer. It made itself vulnerable and when it 
fell from political favour it had none of the public support 
that might have prevented its abolition well before it need have 
gone. \1hat is more, with the abolition of the FCC the only real 
chance to have a planning system was lost, for the functions of 
the FCC were then to be scattered amongst a number of Government 
departments thus ensuring that any attempt to have a public 
voice in planning would be frustrated by an inability to 
adequately target the authority responsible for the formulation 
of plans and their implementation. The very nature of the 
labyrinthine departmental system militated against a sympathetic 
ear to public concern, and the departmental planners remained 
buffered against external pressures by the public service 
system. 

The Advisory Council 1930-1973 
The Advisory Council was established by ordinance in 1930 
(34). The Council consisted of four appointed members, being the 
Civic Administrator, the Secretary for Horne Affairs, the 
Secretary for Works and the Director-General of Health. In 
addition there were three members elected from the Territorial 
community. No period was set down for appointed members however 
elected members held office for a period of one year before 
being eligible for re-election. 

Section 10 of the ACT Advisory Council Ordinance 1930 provided 
for the Council to examine any matter in the Territory's 
functioning about which it felt concern, and the following 
section provided for the Minister to refer to the Council any 
matter about which he might seek Council advice. 

The legislation contains no other powers or responsibilities for 
the Council and it is difficult to view the enactment as a 
serious attempt to introduce local government to the Territory. 
This view was shared by Parliamentarians and the local community 
alike, but many were prepared to accept the Council as an 
improvement on the form of government by the (Federal Capital) 
Commission under which Canberra had laboured ~ the previous 
five years. The Council was regarded by the Government as an 
interim measure and initially it was to be replaced by some more 
powerful form of local government after one year - but this did 
not come to pass. The Ordinance was amended in 1931 to allow for 
two year periods of office and again in 1932, when the office of 
Civic Administrator was abolished along with the Department of 
Home Affairs and \vorks and three assistant secretaries of the 
ne\v Department of Interior replaced the previous appointed 
members. In 1935 and 1936 further changes were made to extend 
the elected membership to four. The Ordinance was repealed in 
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1936 and replaced with the present ordinance which was amended 
in 1952 to increase the elected membership to eight. 

Opinion differs on the value of the Advisory Council. Certainly 
it was no substitute for local government but it was better than 
no representation at all. In some quarters it was never really 
taken seriously, but the Council cannot be easily dismissed. 

During the first eight years of existence, the Advisory Council 
operated in most difficult circumstances due partly to the Gr~at 

Depression which made it virtually impossible for the 
construction of the city to progress. Its difficulties were also 
due to resistance to the Council itself by those in the 
co~uunity who sought proper self government for the Territory. 
But mainly, it experienced difficulty because the Department of 
Interior was responsible for the planning and administration of 
the City and did not propose to share the power with the 
community, albeit through the Advisory Council. 

The Council was concerned in the debates that ensued in the city 
about land, and in particular with leasing and rating and there 
were a number of changes to the City Area Leases Ordinance 
1924during the early years, culminating in the consolidation of 
all amendments in 1936. It is likely that the Council was 
influential in this area not only because it was a matter that 
concerned residents particularly, but also because the principal 
spokesman on the issue in the Council was elected Committeeman 
T.1"1. Shakespeare, who was also the founder of the "Canberrra 
Times" and was therefore able to make his points to the 
community more effectively than most. 

Possibly through the influence of Shakespeare, the Council was 
able to, in Wigmore's words, move and influence public opinion 
and stimulate interest in public af£airs(35). In 1936 the 
Council was asked by the Minister to consider the introduction 
of local government but nothing came of its recommendation that 
a Legislative Council be established with the power to make 
ordinances for the peace order and good government of the 
Australian Capital Territory. It was represented on the National 
Capital Planning and Development Committee (see below) and after 
the establishrnent of the NCDC, an associate corrunissioner 
provided the liaison between the Council and the Commission. As 
the years passed the Council '~as represented on most Committees 
and panels in the Territory and it was consulted with increasing 
frequency in the 1960' s and early 1970' s , However , -Atkins 
regards the Council as " •• almost powerless •• "(36) and the 
function of planning and constructing the city and carrying out 
its development during the period of the Council's existence, 
remained shared between the Departments of Interior, Housing and 
Construction and the NCDC. 
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The Advisory Council continued in existence from 1930 until 1973 
at which time it was replaced by the ACT Legislative Assembly. 
In 1955 the Senate Select Co~~ittee inquiring into the 
development of Canberra recognised the need for local 
representation and recommended the appointment of a Legislative 
Council(37). The Advisory Council had made its own 
recommendations to the Committee(38) and in these it proposed to 
confer upon itself the role of lawmaker, leaving the duty of 
city administration to an Authority under the direction of a 
Hi.ni ater . The Council also recommended that of the t weI ve 
members of the Legislature, six should be appointed and a 
further six elected. The Council was of the opinion that it was 
too early for local government and it was unable to distinguish 
between Commonwealth, State and municipal activities to the 
extent where it could confidently undertake the planning role 
itself nor could it appear to suggest how it might be 
undertaken with community representation included. 

Subsequently the Senate Select Commi ttee r ecommended the 
establishment of a legislative council but it was not prepared 
to give it either executive or administrative powers. The Senate 
would have constructed the council in such a way that its 
elected members 'vould clearly be dominated by the appointed 
members, all of whom were to be professional officers from an 
administrative authority to be established under a Ninister for 
the Capital Territory. The Senate Comrnmittee recommended that 
the authority should have a commissioner presiding over a number 
of technical experts from the fields of planning, engineering, 
and architecture. The Legislative Council was to be excluded 
from representation on the authority but instead would have 
responsibility for a number of minor legislative functions which 
were set out in Appendix K of the Committees Report (39) and 
when read down contain none of the functions which would allow 
the community to have the expression of its views in a way which 
would overcome the problem that the Committee had identified, 
i.e., 

" •••• (that there was a) need for some form of local
 
government and local expression in the making of
 
decisions affecting the citys development •••••• "(40)
 

The Advisory Council continued to provide inadequate 
representation of the Canberra community until 1973 at ~lich 

time it was abolished to make way for the Legislative Assembly, 
a body intended to assume some of the local government functions 
promised but never devolved by the national government. In 1978 
Minister Ellicott conducted a referendum to determine if 
Canberrans wished to have self Qovernment and a list of 
functions which the Commonwealth pr~posed to devolve upon the 
Assembly was published and distributed to all householders (41). 
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Although the list of functions was extensive, still the 
Commonwealth retained total control over the planning function 
and indeed there was no recognition in the proposed powers of 
any mechanism for public participation in planning. 

A strong campaign was waged against self government, largely 
based on. the assumption that the civil service necessary to 
support local government would need to be entirely funded from 
rates, and that the amount of government funding of Canberra 
facilities would be reduced once the Commonwealth ceased to have 
the current level of proprietary interest in the City. At any 
event community attitudes both towards the prophesied costs and 
the traditional attitude of the Australian public towards 
referenda to introduce change led to the defeat of the proposal 
at the polls. 

There \Vas however, no universal agreement in the Canberra 
community about the need for local government. Over the years 
and particularly since 1957, development control sytems and 
systems for the granting of land under lease have been 
established which have facilitated and encouraged development 
particularly by private enterprise. There are many reasonably 
minded people in the community whose experience with local 
government elsewhere leads them to prefer a system of 
departmental control which, all in all is reasonably swift and 
efficient, and which is capable of bending under pressure. The 
establishment of a local government would mean the need to 
create a whole new communications network the result of which 
was at best uncertain and a process likely to be seen as costly 
and time consuming. 

It is fairly clear that the protagonists of local government who 
were successful. in gaining election to the Adivsory council 
either had limited aims of their own or were sufficiently 
conservative in their views not to want, or not to have, the 
courage to seek outright local government. Those who wre strong 
and outspoken, such as Alcorn, ultimately failed in their 
overall objective, frustrated by the peculiar environment of the 
National Capital. 

One more organisation in the early history of Canberra's 
planning deserves mention in this Report, if only to demonstrate 
the ineffectiveness of the advisory body system in obtaining 
high quality planning in the city. It receives little attention 
in the available publications, and the National Library holds 
only one four page document about the National Capital Planning 
and Development Committee. Only the 1955 Senate Inquiry is 
troubled to give it more than a passing mention. 
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National Capital Planning and Developmemt Committee 
The National Capital Planning and Development Committee (NCPDC) 
was established by ordinance under the Seat of Government 
(Administration) Act on 17 December 1938. The Committee 
consisted of: 

The Chairman of the Parliamentary Standing Committee 
on Public Works- Mr J.Francis, 
The Chairman of the Advisory Council -Colonel 
J.T.H.Goodwin 
Assistant Secretary, (Planning and Development) 
Department of Interior - C.S.Daley 
Lieutenant-Colonel Sir Donald Cameron a retired ~IR and 
distinguished soldier, and architects B.J.Waterhouse, 
R.J.Keith Harris and P.H.Meldrum. The ordinance 
required that at least three of these latter members 
were to be authorities on town planning, architecture 
or engineering (42). 

The NCPDC was empowered to advise the Minister on any matter 
which he referred to it relating to the planning and development 
of the city which he referred to it; or to initiate inquiries of 
its own and make recommendations on a wide range of matters 
relating to the approved plan, design and siting of public 
buildings, private buildings and almost any other matter which 
the committee might think affected the City. 

C.S.Daley served on the Committee and wrote of it: 

"	 After its appointment in 1939 the (Committee) 
initiated many minor variations to the plan to 
overcome engineering difficulties or to improve the 
layout and subdivision of suburban areas. Major 
alterations consequent on the Committee's 
recommendations included the elimination of the 
eastern lakes, the transfer of the industrial area 
from the north east to the south east of the city, 
and the abandonment of the railway north of the 
Molonglo River, as a result of which the terminal 
was placed on the south side, near the present 
railway station. U(43) 

Others were less well disposed towards the Committee's 
achievements, particularly the Advisory Council which had 
pressed for the abolition of the Committee before the Senate 
Select Committee in 1955 (44). 

In its evidence to the 1955 Senate Inquiry the Australian 
Planning Institute said : 
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"This Committee has insufficient authority. The Departments 
of Works and Interior can submit matters to it, but are not 
bound by its recommendations. Evidence has been given to 
show that the Committee in spite of its composition and 
laudable purpose, has been bypassed and ignored in some 
important matters such as the Westlake decision (45). 

The Australian Planning Institute(46) recommended that the NCPDC 
be replaced by a Parliamentary ?tanding Committee consisting of 
five members of the Senate, the Ministers of Works and Interior, 
and the member for Canberra. It was considered that the PSC 
should have a permanent Director of Planning and Design and a 
qualified technical and administrative staff, as well as an 
international consultant on civic design. This body would 
provide the professional advice to the PSC who in turn would 
task the various departments of the Commonwealth to carry out 
the required works.(47). 

The Senate Select Committee was less than impressed with the 
work of the NCPDC both because of the interference and lack of 
consideration it had suffered and because the Senate Committee 
considered that the NCPDC advice was often incorrect. In its 
report it quoted instances of recommendations of the NCPDC that 
it disagreed with (e.g., housing densities) and highlighted the 
inadequacies of the Committee due to the nature of its 
infrequent meetings, the quality of its advice and the open 
hostility displayed towards it by both Advisory Council and 
government departments (48). 

A careful reading of the available material on the NCPDC would 
indicate that the Senate Committee was less critical of the 
NCPDC than it was of those organisations and persons who had 
clearly frustrated it in its work. The Committee had started out 
well enough in 1938 making decisions which led to the 
construction of the Melbourne Building (and thus firmly 
establishing Civic as the City Centre)(49) and recommending 
the building of the Canberra Community Hospital in its present 
location, the former decision being contrary to Griffin's plan, 
and the latter in compliance with it (but contrary to local 
pressure to locate the hospital partly on land now granted to 
ANU) (50). 

The Committee also took the decision to eliminate the eastern 
lake in Griffin's plan to save some BOOha of farming land and 
would have reduced the size of the western lake had it not been 
overruled by Parliament(51). Consequent on the transfer of the 
main approach route for the city north to the Federal Highway 
from the old Kings Highway, the relocation of the industrial 
area proposed by Griffin had to be determined. It was the NCPDC 
that took the decision to set aside land for industrial 
development in what is now Fyshwick(52). 
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During world War II the administration of the mobilised nation 
was transferred in large part to the seaboard capitals of Sydney 
and Melbourne. In particular, "the Department of Works quickly 
relocated itself to Melbourne, leaving only a branch office in 
Canberra. Many years would pass before Works could be "dragged 
by its hair" back to the national capital. The main effect" of 
this transfer of effort was that the national capital languished 
whilst money was concentrated on the war, the NCPDC lost contact 
with the Head Office of the Department of Works and it was made 
easier to bypass the NCPDC when work was required in Canberra if 
at all. 

After the war, attention again turned to the development of 
Canberra with control still vested in the three departments of 
Interior, Works and Health. There was increased pressure to 
catch up on residential development to cope with larger 
departmental staffs and returning servicemen. The NCPDC was 
required to examine plans for both private and public buildings 
but as a part-time body it was unable to respond quickly to the 
flow of plans presented to it. Interior felt justified in 
bypassing the NCPDC in order not to restrain building and the 
Committee found itself merely examining plans after their 
approval(53). 

Further, when there was disagreement between the Departments and 
the Committee, the Departments merely ignored the Committee's 
views and built without its endorsement. Taxed by the Senate 
Committee in 1955 with treating the NCPDC in a cavalier fashion, 
the Department took the attitude that the role of the Committee 
was advisory only and "they were not bound to observe its 
views (54 ). 

Some of the decisions of the NCPDC and its failure to put its 
position with greater vigour did not impress the Senate 
Committee. The NCPDC had been persuaded by the city planner to 
endorse a proposal to substantially reduce residential block 
sizes and to reduce block frontages to 17m(55). The Senate 
regarded this departure from Griffin's plan in a poor light. The 
Senate also disliked the telephone exchange at Barton and a 
group of houses built at Narrabundah Heights. The NCPDC was 
taken to task for its failure to protest more strongly about 
these developments both of which it had opposed. However, it 
defended itself by saying that the work had commenced before it 
was aware that the developments had been approved elsewhere(56). 

Probably more telling was the criticism by the Senate" that the 
NCPDC had failed to exercise adequate control or initiative in 
the development of Canberra as a monumental city. The Senate 
Committee clearly believed that the NCPDC could have been more 
active and more aggressive in carrying out its role. In citing 
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examples of these criticisms it drew attention to the fact that 
the NCPDC had had plans for the Parliamentary Triangle under 
consideration for ten years without reaching any conclusion(57). 
The Senate pointed out that the Committee preferred to operate 
cloaked in an air of confidentiality from which it is presumed 
that the Senate believed that the NCPDC lost the opportunity to 
make the public aware of the difficulties it was experiencing. 
However given the composition of the NCPDC, it would seem that 
the public service members and their parliamentary chairman 
should have been able to overcome any difficulties they were 
experiencing, had they possessed the will to do so. 

The prevailing attitude towards planning Canberra, as a matter 
that could only be entrusted to an elite group pervaded the 
attitudes of the NCPDC. In a reply to questions put to it by the 
Advisory Council in 1948(58), .the Committee excused the way in 
which it carried out its function by reference to its 
responsibility to safeguard the integrity of the City Plan. In 
addition it made it clear that it considered its advice to the 
Minister to be confidential and defended the part time nature of 
its work by saying that a full time body could not maintain the 
independence that the NCPDC enjoyed through its part time 
status (59). 

The Senate Committee was unimpressed by the evidence of the 
NCPDC and by its achievements. The work of the NCPDC 
subsequently carne to an end with the establishment .of the NCDC 
arlslng out of the recommendations of the Senate Select 
Committee report(60). 

Summary and Conclusions 
This chapter has covered a period of 45 years in which Canberra 
grew from a site for the National Capital with a scattered 
population of only 1700 persons to a skeletal city with a 
population of approximately 31 000. During that period the 
concept of a monumental city, planned in every detail captured 
the imagination of planners, administrators, architects and 
engineers who in their various ways strove without success to 
create the city that Griffin had designed. 

Canberra was almost a green fields development, but not quite. 
There was a small existing population, and importantly an 
existing system of law in the surrounding region. Nevertheless 
the establishment of a Federal Seat of Government by law created 
a unique situation in which a social and administrative order 
had to be built from scratch. 
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At first the development of the city was essentially a 
government project, a task for an interdepartmental committee 
from Home Affairs, Works and Railways and Health. The well 
established routine was disrupted by the arrival of the first of 
a long line of professional planners whose presence was to be 
resented and resisted by the public administrators who regarded 
their overlordship of the building of the city as almost a 
natural right. 

For ten years from 1920 to 1930, successive governments strove 
to establish the Seat of Government in Canberra first under the 
control of a committee and then under an independent authority. 
During this period most of the law of the ACT that bears on 
planning today was enacted, and although there has been some 
change and reenactment, the law remains basically in its 
original form. 

But the professional planners and the public administrators were 
alike in their failure to appreciate the need to build a normal 
social structure in the city at the same time as they created it 
physically. From the outset the local population had been 
deprived by Act of Parliament of any opportunity for involvement 
in the city's development and the authorities took their cue 
from the Parliament's attitude. There seemed to be, throughout 
the period a belief that Canberra was not a real town, but a 
construction camp or a partly completed project that would not 
until handover, or commissi9ning, begin to function in an 
ordinary way. 

The views of the administrators failed to take into account the 
intellect within the local community and the community's ability 
to articulate its dissatisfaction with the role assigned it and 
the proscription of its normal rights in citizenship. The 
consequence of the pressures created by community 
dissatisfaction appeared to be a series of compromises that 
satisfied no one. 

The departments have always had the advantage of being able to 
endure over time and so were able to survive as individuals and 
organisations came and went. Survivability does not in itself 
equal competence and in their attempts to build the city, the 
anonymous planners and engineers failed to capture the ethos of 
the original plan. In all probablitity they built no more 
expeditiously and with no more elan than if they had allowed the 
full practice of elected local government which they feared 
would denigrate from the successful development of the capital~ 
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Eventually, the Parliament was to realise that the city was not 
being built in the way that it had originally intended and in 
1955 it set out to determine why. As a result of its enquiries 
it decided to return to the concept of a single authority this 
time avoiding the mistakes that had led to the demise of the 
Federal Capital Commission. 

Still, through all of these changes, with more than one 
examination of the possibility of introducing local government, 
the Parliament always held back from granting to the community 
directly under its control the ordinary social structure that it 
regarded as the ·basic right of every other community in 
Australia. Ironically it was this democratic structure that the 
National Capital was meant to symbolise. 

The theme of this Report is the need for an appropriate system 
of public participation in planning. During the years under 
review in this chapter it could be argued that not only was it 
too early for public participation in planning, but also that 
public participation barely understood elsewhere. However, in 
other places there were long traditions of local government on 
which to build new ideas such as those that emerged, 
particularly after World War 11. In Canberra the local 
government structure was so retarded at its birth that at this 
stage of its early childhood there has to be some doubts about 
its eventual maturity. 

As a consequence it will be postulated in Part Three below that 
the local government structure to be imposed on the Canberra 
community is unlikely to contain, or be capab~e of containing, 
all the elements of local planning that one would expect to find 
elsewhwere. Therefore the local planning system will differ from 
those elsewhere both because of the the special situation 
created by Canberra as the Seat of Government, and because of 
the inherent attitudes found in the city towards participatory 
planning. 

Finally it seems appropriate to conclude the chapter with a 
summary of why the conflict between planners, administrators, 
the community and the Parliament exists. It has been observed 
elsewhere that: 
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" the conduct of public administration is almost always 
in the hands of public servants and not ministers - because 
amongst other reasons, public servants and not ministers 
are the ultimate channels through which policy alternatives 
pass and take shape; public servants have more time and 
hence more information than have ministers, ministers need 
public service support in order to steer legislation 
through parliament, and so can become crucially dependent 
upon them. Thus the public administrators themselves can 
not only mould the way in which the executive implements 
policy but also the way in which it formulates the 
relationship between the parliament and the public 
administration (61)~ 
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CHAPTER TWO 

The Planning Renaissance - Establishment of the N.C.D.C. 

The New Authority 
The story after 1955 is largely that of the National Capital 
Development Commission. The Commission was established by Act of 
Parliament in 1957 (1) based to a large extent on the personal 
wishes of the then Prime Minister R.G.Menzies. The Senate Select 
Committee Report had resulted in the acceptance of the 
recommendation that a Commission should be established, but the 
Minister for Works and Interior (Fairhall) was concerned that 
the functions of his Department might be usurped by the new 
authority. Menzies replied to his concerns in a letter on 14 
August 1957(2) setting out the terms under which the new 
authority should be established and these guidelines were 
largely adopted ad verbatim in the enabling legislation. 

The new commission was headed by J.W.Overall a distinguished 
engineer who was to exert a powerful influence over the 
development of the city for 14 years until his eventual 
retirement. The annual reports of the Commission during its 
formative years indicate a heavy concentration of effort 
towards the physical development of the city and the 
establishment of a highly efficient planning and construction 
authority. The Commission assembled a number of men with strong 
views on the planning of Canberra and these views, manifested in 
a steadily increasing output of residential areas, roads, 
bridges and buildings clearly found favour with the Menzies 
Ministry anxious as it was to drag the national capital out of 
its retarded state of development 

The principal sections of the NCDC Act of concern in this report 
are: 

•	 section 3(2), which establishes the Commission as a 
corporation sole of one commissioner and two associate 
commissioners, 

•	 section 27 which empowers the Commission to make 
regulations for the carrying out of its functions, 

•	 section 11 which deals with the powers and functions of 
the Commission, and 

•	 sections 12, 13 and 14 which concern, without any great 
attention to detail, the way in which the Commission is to 
exercise its planning powers. 

30 



Section 11(1) provides that 

" ••• the Commission may do all things necessary and 
convenient to secure the carrying out of the planning, 
development and construction of the City of Canberra as 
the National Capital." 

This form of legal prOV1Sl0n has been used in a number of 
Commonwealth Acts passed to enable various authorities to be 
established. The precise meaning of the provision has yet to be 
determined although in Kent v Johnston (the Black Mountain Tower 
Case) (3) the Federal Court appeared to be giving the NCDC 
supreme powers in relation to matters concerning the planning 
and development of Canberra. However, this view has been subject 
to some qualification during the years since 1973, as new 
administrative laws are enacted to provide various forms of 
control to be exercised by specialist authorities of the 
Australian Government such as environmental impact statements 
and the entering of places into the Register of the National 
Estate(4). Nevertheless, the powers of the Commission are 
impressively broad and deep and are relatively unmatched by any 
similar authority elsewhere in the world. 

In 1958 the Attorney General advised the Commission that the 
legislation per se was not in itself sufficient to enable the 
powers and functions to be exercised, and that to do so 
supplementary and subordinate legislation would be required (5). 
Curiously the Commission has not sought to obtain these powers 
except through the enactment of the Buildings (Design and 
Siting) Ordinance 1964. Instead the Commission has prepared a 
vast number of policy statements about its planning intentions 
and objectives and after formally adopting these -policies 
(either advising the Minister of the making of the more 
important policies, or merely recording the less significant in 
the Commission meeting minutes), it has more or less bound 
itself to the enforcement of the policies as if the policies 
themselves were statutory provisions. Because of its importance, 
the policy making system is dealt with in detail below. 

Early in its existence the Commission established a set of 
corporate objectives (policies) to guide its short and long term 
planning. These objectives were: 

1.	 To complete the establishment of Canberra as the Seat 
of Government, 

2.	 To further the development of Canberra as the 
administrative centre, 

3.	 To give Canberra an atmosphere and individuality worthy 
of a National Capital, 

4.	 To further the growth of the National Capital as a place 
in which to live (6), 
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The Commission holds that it has maintained these same 
objectives throughout its life. However it is clear that they 
have had differing interpretations from time to time. Atkins(7) 
has noted that the early orientation of the Commission was 
towards expediting the construction of the city, the need for 
which had been clearly indicated by the 1955 Senate Inquiry (8) 
and which had been keenly sought by the government of the 
day.(9) 

The Commission was established at a time when there had been 
some expansion of the city's residential areas following on the 
second World War and the acceleration of shifting government 
departments to Canberra, and later a growth within the public 
service itself caused by the administrative demands of the war 
and post war reconstruction. 

The departmental approach to planning had always been 
utilitarian and businesslike in its concern to provide the 
ordinary amenities required for urban life. In 1948 following 
the confrontation between the Advisory Council and the NCPDC 
(10) T.R.Gibson who had worked on the planning of Canberra from 
the Department of Housing offices in Sydney was placed in charge 
of a small town planning section in Canberra. Birrell (11) is 
critical of Gibson and refers to his address to the 1951 Federal 
Congress on Regional and Town Planning as displaying both 
Gibson's and the Department's ignorance of the underlying ideas 
in Griffins' plan(I2). Gibson had been critical of the sprawl in 
Canberra and the detailed control over planning which he felt 
was deterring private enterprise development. He was critical of 
the extension of the monumental city concept into residential 
areas and had been successful in persuading the NCPDC to reduce 
the size of block frontages (13). No attention had been paid at 
all to the monumental aspects of the city plan and even the 
staged construction of the War Memorial is testament to an 
attitude of economising and deferral of non essential works 
until some unspecified time in the future. 

The 1955 Senate Report noted this problem(I4) and was critical 
at both the lack of monumental buildings and the poor design of 
the buildings that were being constructed or had been 
constructed over the previous 25 years. 

In such a climate the new Commission's enthusiastic and 
professional approach to its task was welcomed and admired. In 
the face of a housing shortage and an acknowledged record of 
poor designs and makeshift development its early objectives were 
close to those of the community and it was able to keep ahead of 
public demand for facilities. Further, its residential area 
development was extensively frontier opening and the community 
followed behind it hardly able to keep up with the pace of work, 
let alone offer some comment on whether the nature of 
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development would serve the long term social needs of the city 
as perceived by its occupants. 

Atkins (15) remarks that: 

" ••• the first commissioner worked indefatigably at 
communicating with local groups and organisations". 

Hugh Stretton commented in 1969: 

n ••• interested parties get notice of planning intentions. 
Citizens get a small homes service; builders a building 
materials service... The Commissioner is a major 
supplier of tea and sherry to Parents and Citizens, 
Progress Associations, Church groups, Chambers of 
Commerce, Real Estate Agents, Master Builders, Insurers, 
Madam Chairmen of everything from local shoppers protests 
to the National Council for Women ••• "(16) 

The Commission's early years were marked by an enthusiastic 
reception for its work. Later this was to change as the movement 
for self government grew and the Commission was seen as the 
custodian of powers - often overestimated by those who would 
have wrested them from the NCDC - which prevented the community 
from exercising proper control over its own fates. 

It would be incorrect to say that the NCDC did not recognise the 
changing mood in the community towards public participation in 
planning. However, unlike its approach to engineering and 
architecture it was not prepared to be a leader in this field. 
It did begin, in the early seventies, to experiment with public 
participation. Its work with the Gungahlin workshop (17) is not 
only an example of an attempt to initiate public participation 
that might have led to tangible results (save for the downturn 
in population growth that caused Gungahlin to be shelved until 
the late eighties) ,but also indicates a concern by the 
Commission to gain a knowledge in a new field. 

The Gungahlin Think-In was an honest attempt to involve the 
community in the planning of their own town (18). Nevertheless, 
the study is faulty in some ways and does not represent true 
public participation so much as it indicates the desire of the 
Commission to conduct a social experiment, but without appearing 
to have first established any real goal for the community 
concerned. In essence the study appears to have been an 
"experience" for both. the Commission and the parties but not 
public participation. The reports of the study leave no doubts 
about the bona fides of the Commission in its conduct of the 
think in, but it lacked any of the aspects one would expect to 
find in a public participation exercise under statutory rules. 
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The group that-participated in the exercise were chosen by the 
Commission as a representative group of people who might inhabit 
the new town of Gungahlin. There was no general right to 
participate and the Commission did not find this unusual 
although it would likely be more cautious today. There was no 
formal planning proposal for them to examine and the Commission 
had no commitment too accept all or any of their ideas. Whether 
the study was of any value is open to debate, but it clearly 
fell a long way short of an acceptable form of public 
participation. 

It is not clear if the Commission hoped to establish this form 
of study as a model for future exercises, but at the time it had 
no ·other method of taking its planning proposals to the 
community. Normally it made its planning intentions known to the 
community through its Annual Report to the Minister, through 
locality plans for new neighbourhoods and through two 
publications, "The Future Canberra" and "Tomorrow's Canberra". 
The Commission obviously wished for the community to be aware of 
what it was about but it appears to have always assumed that the 
community would accept without question that professional 
planners knew best. 

The Commission did believe that public consultation was 
desirable. In a paper presented to the United Nations Conference 
on Human Environment in Stockholm (1971), the Commission said of 
Canberra that: 

"the processes of consultation and response ·are well 
developed, but the opportunities for participation in 
decision making have yet to be devised. The commission 
is generally of the view that effective public 
participation in any sense which is meaningful to the 
individuals involved comes very much at the sub
neighbourhood level in groups of perhaps 200-400 
households. Beyond this stage issues become 
increasingly remote from the individual •••• "(19) 

In essence, the Commission took the view that individuals in the 
community were interested only in development proposals in so 
far as they involved their own locality (400 households 
representing the average Canberra neighbourhood) and beyond that 
level the matter was best left to the planners who were able to 
maintain a comprehensive overview of intertown and metropolitan 
issues. If this view was at all valid in 1971 when it was 
proposed it would have been only because of the exceptional 
circumstances existing in Canberra at the time, as a period of 
very rapid expansion was beginning for the city. However, the 
political sophistication of the community must have undergone a 
rapid development indeed for within a few years strong pressures 
were exerted for a style of self government which, though not 
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the exception in local government terms, exhibited concerns in 
the community which transcended the parochial. 

Writing in his annual report to the Minister in September 1977, 
the Commissioner observed: 

" ••• the Commission has used a wide variety of procedures 
(to involve the community in the planning and development 
process) with a fair record of success, but certainly 
with some failures as well. In the m~in, the failures 
occur when the community involvement is sought on long 
term, broad, conceptual matters. 

In the Commission's view, it is time for formal procedures 
to be established for consultation between the community 
and the Commission, to identify a role for the Legislative 
Assembly, and to create machinery for independent 
arbitration and appeal so that all parties have adequate 
access to the decision-making process and the final 
decisions are clearly identified and recognised ••••• " 

" ••• while there are some citizens who have a real interest 
in public involvement in planning and development as 
issues, there are others whose principal concern is to see 
that processes are observed and openly conducted. However 
the bulk of the community becomes interested only when the 
effects of planning and development are very immediately 
and are, in their view, detrimental to their 
situation."(20) 

Planning for Plans 
Prior to 1979 the Commission maintained a loose system of 
authorised plans to guide its work. Planning studies were 
carried out on proposed subdivisions before structure and 
development plans were prepared. Plans found their way onto 
files or into plan storage in a somewhat random way. A system of 
plan numbering existed and some good quality locality 
(neighbourhood) plans were drafted and published for public 
consumption during the late 1960's to mid 1970's. The locality 
plans usually showed all streets in the locality as well as 
areas set aside for community activities and in some cases 
projected metropolitan developments. No attempt was ever made to 
represent the diagrams as land use plans and they were always in 
single colour. 

In 1974 the Commission formally adopted the Development Plan 
System introduced under the UK Town and Country Planning Act 
1968(64) and wrestled for some time with Action Area Plans, 
Structure Plans and forms of development plans with which it was 
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unable to establish any degree of satisfaction or rapport. In 
1976 the Commission began publishing a series of district plans 
prepared in book form and presented as "Technical Papers" 
explaining the development of various neighbourhoods.(21) 

In Technical Paper No. 15 the foreword states that: 

" ••• (the district plan) is intended primarily as a base 
document for detailed planning of the Florey District 
(sic) but may also be of interest to potential 
residents of the area and to those involved in the 
planning of similar districts(sic) elsewhere" (22) 

When Technical Paper No.17 appeared the following year the 
message was not repeated but by that time the Commission was 
beginning to face in a new direction. 

In 1977 the Minister for the Capital Territory referred to the 
Parliamentary Joint Committee on the ACT consideration of the 
adequacy of community involvement in planning and development in 
Canberra(23). The Commission made two submissions to the 
Committee concerning its powers and functions, and community 
participation in planning. The first of the two papers deals 
with the role, functions, and processes of the Commission, and 
deals in part with the Plans System which had begun to be 
developed at that time.(24) 

The Commission made reference to the system of preparing and 
authorising plans and emphasised their . relationship to the 
development system and its attendant works programmes. The 
Commissions submission also described for the PJC the statutory 
planning systems used in the Australian States and pointed to 
the advantages and disadvantages that it saw in this type of 
system (25). Essentially the Commission regarded the statutory 
planning system as a negative form of control (in that zoning 
systems normally limit the extent of, rather than encourage 
development) and saw the ACT leasehold system, supplemented by 
land use policies and plans as a superior form of planning - at 
least for the peculiar situation experienced in the national 
capital. 

The Commission also drew comparison with other national 
capitals, emphasising' the difficulties experienced overseas 
because of the variety of controls exercised by differing levels 
of government in each capital and concluded that none enjoyed 
the advantages of the national capital of Australia (2-·6). 
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The Commission also prepared a background paper dealing with 
philosophy and practice in the field of public participation, 
(27) Several conclusions may be drawn from this paper about the 
Commissions own attitudes and concerns in the matter: 

The Commission did not advocate statutory controls over 
public participation but wanted rules for both sides. 

The Commission did not advocate public participation on 
all matters, believing that the exercise should be 
selective. 

The Commission saw public participation being 
appropriate at the local level but not in respect to 
metropolitan or national matters. 

The Commission did not wish to have general public 
participation but wished to select the groups that 
it thought might be interested or might make a 
worthwhile contribution. 

The Commission acknowledged that there was 
development in public participation but 
short of suggesting that the public might 
structure and development plans formally. 

a need 
stopped 
comment 

for 

on 

In summary, the Commission put to the PJC a considered and 
considerable argument to retain the status quo in order to 
ensure the continuance of the efficient and effective planning 
that had characterised its work in Canberra. It admitted that 
there may be some minor loss of rights to the local community 
but believed that the loss was justified by the need to satisfy 
the larger, national community, and at any rate it had well 
established procedures for dealing with the community at the 
local level which were fair and responsive to the concerns of 
the community. In the conclusion to Background Paper No.2, the 
Commission attempted to explain more clearly what it had stated 
briefly in the 1976/77 Annual Report. In doing so it backtracked 
considerably to the more comfortable area of informal and 
flexible procedures, with formal proocedures being restricted to 
those conflict situations where agreement could not be reached 
to accept Commission plans(28). . 

While the PJC was favourably impressed by the work of the 
Commission and by the community's attitude towards it, it 
reached the conclusion that the existing system of informal 
consultation should not continue. The PJC considered that the 
public should be involved in all stages of the planning process, 
that the process should be open and its reasoning observable, 
and that the citizen should be able to see that his contribution 
had been considered. The PJC conceded that the Commission had 
faults but, possibly in view of the earlier history of planning 
in the ACT, were not prepared to see it fettered unreasonably. 
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The PJC recommended to the Parliament that a statutory system of 
planning be established requiring the Commission to submit 
structure plans to the community for comment, and that the 
Legislative Assembly and the Parliament would also have the 
right of consideration of the proposals. It was proposed that 
the Minister would make the plan in its final form, subject to 
such amendments as he might think fit. The legislation was to 
provide for public examination if required, and referral of 
certain matters to the PJC on the ACT. Finally the Structure 
Plan would be tabled in both houses of Parliament. Whilst the 
Report of the PJC is unclear on how Parliament would deal with 
structure plans, its comments on the method of adopting 
development plans makes it clear that it proposed using 
procedures similar to those contained in section 12A of the Seat 
of Government Act relating to variations to the City Plan (29). 

The PJC also envisaged a Land Use Tribunal to hear appeals and 
objections and clearly sought all the trappings of statutory 
systems it had observed elsewhere.t30). 

The PJC Report was presented to Parliament in March 1979 and 
the Minister of the Capital Territory presented the Government's 
decisions on the Report to Parliament in November of the same 
year (31). The Government supported those recommendations of 
the PJC relating to the establishment of a plans system and 
directed the Commission to prescribe the system by regulations 
made under the Commissions Act. The Government stopped short of 
giving the Minister the power to make plans, subject to his own 
amendment, and determined that the present arrangements between 
the Parliament, NCDC and the Minister would be retained. Reasons 
for this decision cannot be gleaned from the Hansard report of 
Minister Ellicott's speech but it is possible that the 
Government was aware that to take this course would put the 
Minister under pressure from Departmental advisors keen to have 
an influence on the planning of the city. The government may 
have also felt that such a proposal was in direct conflict with 
Menzies vision of the NCDC and that such a step would involve 
not only a major amendment to the Commissions Act (with the 
possibility of a parliamentary debate proceeding in some 
unpredictable way, particularly in the Senate), but would change 
the nature of the Commission permanently without guarantee of a 
more satisfactory authority than at present. 

Whilst these recommendations were passing through Parliament, 
the Commission had been further developing its Plans System and 
had produced the first of a new form of structure plan it called 
a "Policy Plan". It began a form of public consultation on a 
city wide basis to deal with matters that earlier it would have 
limited to local consultation only. 
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Notwithstanding the system which it now adopted, the Commission 
did not attempt to bring forward a statutory planning system 
although it continued to report on the refinement of the Plans 
System in each annual report to Parliament. At the time of the 
White Committee review, the Commission still had not reached a 
point where it could in any way be said to have met the 
Government~ earlier direction nor even at this stage is there 
any indication that it is any closer to legislation in draft or 
any other form. 

The existing system of policy planning is set out 
diagrammatically at p.58 of the White Committee Report (32). The 
emphasis is on the preparation of policy plans but there must be 
some doubt about what this term actually means and how it' is 
used in the planning process. 

Section 11 of the Commission's Act provides for the powers of 
the commission but is silent on how these powers are to be 
exercised. Section 27 provides for the Governor-General to make 
regulations under the Act to give effect to it. The conclusion 
may be drawn that the Government had expected the Commission to 
produce a continuing series of regulations to govern its 
activities. But except for minor regulations relating to the 
extension of design and siting powers to cover the villages of 
Hall, Tharwa and Oaks Estate and other regulations to bring 
certain lands either side of main approach routes to the city 
within the areas of special national concern, the Commission has 
enacted no legislation other than the Buildings (Design and 
Siting) Ordinance 1964. 

Instead of legislation, the Commission has adopted a rather 
unusual system of policy making to govern its actions and plans. 
Section 12(1) of the Act provides for the Commission to keep the 
Minister informed of its decisions with respect to matters of 
policy in relation to the performance of its functions. The 
remaining subsections deal with the consequences of a difference 
of opinion in matters of policy between the ~1inister and the 
Commission and the role of the Governor-General in a dispute. 
The Act does not require the Commission to make its policies 
formally nor does it prescribe how policies are to be advised to 
the Minister. The Commission has chosen to structure a system of 
policy endorsement through formal minuting and submits major 
policies for Ministerial noting. The process is entirely 
unsupported by statutory requirement and is entirely internal 
unless the Commission chooses otherwise. 

The issue of policy making and implementation is of some concern 
in this research. Policies have been used throughout the years 
as a legislative surrogate and therefore it is important to 
examine what they mean to the Commission and how they operate. 
Policies are made on a range of issues, but this Report is 
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concerned only with those policies related to planning. Planning 
policies are formulated in the Town Planning Division and may be 
expressed as either a verbal statement of policy generally 
about non-spatial matters (meaning that they are not directed at 
particular areas of land), or as policy statements accompanied 
by plans or diagrams (policy plans) when they refer to specific 
parcels of land. Policy Plans may cover large areas of the ACT 
or be limited to single blocks, dependent on the requirements of 
the particular plan. Policy statements may be single page 
statements or paragraphs in commission minutes or on memoranda, 
or alternatively as exemplified by the Commissions Design and 
Siting Policies,(33) may comprise entire volumes. 

The effect in all cases is the same. The Commission binds itself 
to observe itself in use of discretion as if the policies were 
enactments. Accordingly, it will not approve development 
applications which are inconsistent with its policies. Other 
government authorities are similarly bound not to undertake 
activities in conflict with the policies of the Commission. 

Importantly, purpose clauses in all leases over land in the ACT 
must be drawn so as to be consistent with Commission policy 
although the Commission is not legally a party to leases 
contracted between the Minister and lessees. In effect, the 
leasehold system, so widely admired as the ideal alternative to 
zoning, depends on the policies of the Commission to provide a 
systematic approach to its management. 
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The Use of Policies in Planning 
The Commission has apparently been.guided by the language of its 
enabling legislation to believe that the mechanism for land 
use planning is to be found in the use of policies, although 
the legal backing for this concept is obscure, (if it 
exists at all).Nevertheless the system of regulation adopted by 
the Commission over twenty five years has required the 
formulation of policies, their consideration and adoption 
by the Commission in formal session and their adoption 
either by noting in the Commission record of Minutes of its 
weekly meetings or through authorisation of policy or 
development plans by either the Commissioner, or by a delegate, 
in cases of minor policy amendments or adoption of policy plans. 

While the Commission has not always formally notified the 
Minister of the fact that a policy has been adopted, lately it 
has broadened the practice and made it a more general rule. 
However there is no consistency in the sorts of policies that 
are referred to the Minister and certainly not all policy plans 
find their way to his office. This practice has led to some 
interesting variations to the system of quasi-statutory planning 
that has developed in the ACT over the past ten years. 

General Procedure for Adoption of a Policy 
After the PJC Report on Planning in the ACT (but it should be 
noted that the practice had already begun prior to the 
inquiry)(34) it became a general practice for the Commission to 
release policy plans in draft form for public comment prior to 
their adoption. A number of policy plans covering 
neighbourhoods, villages, specific sections within 
neighbourhoods, commercial areas, and Civic Centre and policies 
relating to medical and dental practices, art galleries, front 
fences, boarding houses etc., have been published and public 
comment sought. 

In these cases the community is invited to submit comments in 
writing to the Commission and where it is apparent that the 
issue requires a public airing, meetings are held either for the 
public generally or for specific interest groups who have made 
their concern apparent to the Commission. All commments received 
are analysed and acknowledged to the individual contributors. 
Comments are considered along with any proposed amendments 
arising from the consultation period before a decision is made 
to adopt or abandon the policy. 
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Ministerial Response to Policies 
After adoption of a policy plan or a policy statement and 
particularly where a public consultation exercise has been 
conducted, the Commission normally forwards a note to the 
Minister who initials the original, sometimes with, and 
sometimes without comment. This procedure is considered by the 
Commission to satisfy its responsibility pursuant to s.12 of the 
Act although the Act does not require such a procedure to be 
followed. 

In the past the procedure outlined has not always had a smooth 
passage within the Department responsible to the Minister having 
the oversight of the NCDC. On occasions the policy has failed to 
find favour with departmental officers who have recommended to 
the Minister that he not note the policy. Some Ministers have in 
fact adopted this strategem for a period of time and usually a 
way is found around formal confrontation by a process of 
negotiation. Nevertheless, it is obvious that the view has grown 
up in the Department that a policy is not valid until the 
Minister has noted it and that those policies that have not been 
submitted for noting are not policies at all. 

Goodwill and Commonsense 
It is clearly unlikely that while the present legislative 
framework remains neither the Commission nor the Minister would 
care to put the matter to the test. Both Minister and 
Commissioner tend to lean heavily to Menzies' original view 
that: 

" first you (the Minister) should discuss with the 
Commission the changes you require. I feel sure that 
goodwill and. commonsense on both sides will" on practically 
all occasions, achieve the desired results. If it does not, 
you should then have the power to assure an Order-in 
Council to give effect to your directions. In this way you 
can be certain that the Government's wishes will be 
realised, and the Bill will not give the impression of the 
Commission being hamstrung needlessly.(35). 

On one occasion a difference of oplnlon has led the parties to 
the Governor-General with the consequence of an amendment to the 
Commission's Design and Siting Policies made under proclamation 
(36), but a repeat of the Black Mountain Tower incident, though 
not impossible, is highly unlikely. The tenor of the Act is 
intended to convey the intention that the Commission should 
conduct its affairs with the Minister in a spirit of cooperation 
and consensus. 
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The Act is clear about the respective roles of the Minister and 
the Commission and in this respect ss.12(2) and (3) indicate 
that the Commission should not pursue a course of action without 
the Minister and the Commission being of the same mind in the 
matter. S.12(3) empowers the Governor-General to decide the 
matter in the event of a disagreement and there is no procedure 
by which either the Minister can direct the Commission to vary 
its policy or to seek Cabinet direction for such actions. 
Accordingly, while the spirit of the law is one of sweet reason, 
the potential for confrontation cannot be dismissed. What if a 
particular Minister insisted on a course of action contrary to 
the professional planning advice of the Commission. The present 
system has a latent potential to go wrong because of its 
informality' and lack of specificity. In such situations the 
status of its policies will add little weight to the 
Commission's position whereas had they been the product of a 
statutory process, their standing would clearly be indisputable. 

To add to the confusion about the role and status of policies, 
the Commission has not sent all policies or policy plans to the 
Minister although it is gradually moving towards such a 
situation. Many policy plans were adopted long before the 
practice of noting was generally applied and the Commission has 
yet to determine how and if these policy plans (totalling over 
1600 documents) are to be dealt with. Further, although over the 
years the Commission has adopted some hundreds of policy 
statements of varying importance - and covering a wide range of 
land use matters - less than' thirty have been noted by 
the Minister. 

The problem created by present practice is that it leaves the 
Commission open to accusations of being deliberately selective 
and concealing from the Minister the full picture of the city's 
development. Despite the presence of goodwill and commonsense, 
the Commission could be seen to be denying the Minister the 
opportunity of forming a considered opinion on matters of 
concern to him. Such an argument follows the line that if there 
are matters which the Minister might regard as irrelevant to his 
portfolio it is for him to screen them out and not for parties 
lacking the responsibilities of his office to do this for him, 
however well intentioned those parties might be. 

Ministerial Responsibilities towards NCDC 
The Minister responsible for oversighting the NCDC has changed 
from time to time although his ministry normally includes the 
ACT. As such he has a general responsibility to keep himself 
aware of the work of the Commission and to ensure that it is 
consistent with the Act and in particular section 11. In 
addition the Minister is usually that Minister referred to 
vaguely in the Seat of Government Act and who is, for all 
intents and purpdses, the Territory's landlord. The Minister's 
interest in the workings of the Commission are related directly 
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to his responsibilities for the good government of the 
Territory. He has to balance the objectives of the planning 
authority - as expressed through its policies - against the 
policies of the Government, and the desires and aspirations of 
the Territorial community, who, if he does not politically 
represent, look directly to him in almost every matter affecting 
their welfare. 

Nevertheless, the essential point of the matter is that 
ministerial disagreement with a policy of the Commission does 
not invalidate that policy. To do so is a prerogative vested in 
the Governor-General who may determine in whatever way he feels 
appropriate, although clearly his decision will be influenced by 
the advice of the Executive Council. 

The right to make policies governing its operations is a right 
enjoyed by every organisation unless the right has been 
proscribed by law (e.g., as is the case of the Commonwealth 
Bank). Both Minister or Department can (in the case of the 
NCDC) interfere with that right, the former through section 12 
of the Act, the latter through the pressure of department advice 
and briefings. The effect is to place the Commission in a 
somewhat uncertain position that a more open system of planning 
might make more secure. 

Contemporary Changes in Public Consultation 
Lately, a further dimension has been added to the discussion 
because of the increasing practice of the Commission of 
consulting the community on its draft policies. It is more 
difficult for a Minister to express disagreement with a policy 
that has been examined and discussed publicly without appearing 
undemocratic and most Ministers can be expected to be reluctant 
to pursue the matter in such circumstances. Further, the House 
of Assembly has recognised the importance of public consultation 
and the power of policies adopted as a result of due process. It 
has attempted to intervene in the process by conducting its own 
inquiries into planning issues such as the Lower Molonglo Water 
Quality Control Centre and the Commissions Front Fence Policy to 
name but two. For the Assembly there is a recognition that 
generally, community consultation will not result in abandonment 
of a policy (although infi!l, Tharwa and art galleries provide 
examples of Commission response to strong public reaction) and 
therefore, where the Assembly takes an individual and differing 
attitude on a specific policy it is aware that its views may be 
countered by a defence that the public consultation process 
showed that the matter was publicly acceptable (or at least not 
strongly opposed). Accordingly it would prefer to control the 
public consultation process, which it presently attempts to 
replicate by holding public inquiries through its Standing 
Committee system. 
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It is to be noted that (without intending to offer gratuitous 
compliments) the standard of Standing Committee reports is 
steadily improving. Nevertheless, the Reports do not enjoy much 
status in the community, probably more due to the nature of the 
Assembly itself than to the composition or methods of the 
Committees. As a consequence the Assembly does not yet seem to 
be able to exert much weight either on the Minister in his 
considerations of planning matters or on the Commission in its 
deliberations on policy endorsement. In this regard it would 
seem that the Assembly might gain some weight if it addressed 
itself more to wider Canberra issues and ignored the temptation 
to confine itself to parochial matters almost entirely. 

The Dilemma of Being Too Good 
The Commission's attitude in presenting its policies to the 
community has changed dramatically since the White Committee 
began its inquiry. Previously only significant policies and land 
use proposals (policy plans) had been published for public 
comment on the community. These were likely to experience some 
hostility due to a community attitude that the Commission 
determined its policies in closed session, put them out for 
public consultation as a lip service only, and adopted the 
policy irrespective of public comment. When the Commission 
published draft policy plans for Yarralumla, Section 2 Griffith, 
Hall and Tharwa, they each attracted varying degrees of 
unfavourable comment about the high quality production of the 
document. The community view was that if the Commission was 
prepared to spend so much on graphics and printing it was 
obviously committed to the policy and was therefore involved in 
a high pressure sales pitch to convince the community to agree 
to whatever was being proposed. There was generated in the 
community a feeling of suspicion and cynicism which the 
Commission as a professional body had not anticipated and at 
first was unable to comprehend. 

For its part every publication the Commission had produced had 
been a high quality product as a matter of principle and it 
failed to perceive that the purpose of the document had now 
changed and therefore the style of document needed to change 
too. The Commission's earlier publications had indeed been 
public relations exercises of one sort or another and its draft 
policy plans were produced to the same high standard as its 
Annual Reports, technical reports and other publications. Such 
documents created other practical difficulties as well. They 
were expensive and time consuming to produce,and too slow 
between the first drafting and eventual publication. The draft 
documents had an extremely limited life and were simply too 
costly in every respect to justify. In 1981 the Commission 
switched to a simpler A3 layout with simple black and white 
graphics and either typewritten or typeset text. These draft 
policies encountered much less public resistance but encouraged 
the Commission to publish policy plans more frequently and in 
relation to a lower level of planning issues. The complaint 
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now, of course, is that the Commission is providing a flood of 
information with which the community is unable to cope. Again an 
absence of rules that has allowed the Commission to change the 
pace of the game has reacted against it and it has been unable 
to draw the community into that situation where the goodwill and 
commonsense that Menzies prescribed for the planners might also 
apply to the community. 

Over the years the Commission has attempted to' carry out the 
public consultation role with a degree of considerable diligence 
and to display its integrity in dealing fairly with community 
concern. As late as 1983 it has managed to convince the White 
Committee that a full statutory planning system is undesirable 
(37) and instead, a modified system of regulatory control should 
be adopted. It was probably able to do this because when the 
Committee sat in Canberra the local community, other than 
special interest groups, manifested a marked indifference to the 
proceedings, and apparently had little concern about the process 
of public participation. It may well be that the public were 
more perceptive and more aware than the professional planners 
and realised that the White Committee's Terms of Reference 
touched very lightly on public participation. Nevertheless the 
Committee found itself obliged to address the issue in its 
recommendations, having been led into consideration of the 
issues by.the Commission's own submissions. The appropriateness 
of the Committee's findings is discussed below, but it is 
apparent at this stage that the Committee lacked a full 
appreciation of the system. It may well have been better to 
choose a committee more locally orientated, whose biases may 
have been a problem but whose ability to assimilate what was 
being put forward may have been greater in the circumstances. 

While one can be critical of the conservatism of the Committee 
the principal problem that dogs any advocate of reconstruction 
and revolutionary change is the important need to recognise the 
wider community concern for the planning and development of the 
national capital. The raison d'etre for Canberra is its role as 
the National Capital. It has been shown (38) that without that 
role Canberra could not survive on its own and indeed elementary 
geography would indicate that this is not the place for a centre 
at all, given the existing arrangement of centres in this region 
of New South Wales. Therefore, if. the city's continuing 
existence depends upon the wider community, it is neither 
logical or just for the Canberra community to exercise the role 
of the wider community in the planning of Canberra, nor has the 
development of the city reached a point where the national 
aspects are yet subordinate to local concerns. The indications 
of the White Committee Report is that it is unlikely that such a 
point will be reached in the short to medium time frame and 
therefore the need for a specialist planning body is ensured in 
the foreseeable future. 
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CHAPTER THREE 

Development Control and Administrative Laws 

Introduction 
As Canberra' grows it takes on more of the aspects of an ordinary 
city and in the eyes of its population, becomes less important 
to them as the National Capital. The early settlers felt the 
importance of the new city and they reacted appropriately. 
Today's population is probably more or less disinterested in the 
monumental aspects of the city and their concerns are about 
those issues facing local communities everywhere. These issues 
range across community services and facilities and the 
availablity of land and housing, employment, health, welfare, 
recreation, education and a number of other matters touching on 
individuals and their families. In addition there are a number 
of interest groups whose concerns are motivated by other 
objectives, as well as developers and entrepreneurs of various 
persuasions. Diverse interests create strong pressures to allow 
development to proceed in one direction or another or to prevent 
development from occurring at all. 

No criticism is intended of those members of the community whose 
interests have developed in this way. Acknowledgement of these 
attitudes simply mean that Canberra is at last approaching 
reality, and with that realisation comes the need to consider 
how planning affects the community individually and as a group, 
and how the community interacts with planning. 

The Right to Object 
Development control is an important aspect of planning 
generally, and in Canberra has been largely ignored by those 
writing about the city. As proposed development grows more 
complex and costly and the population more questioning of 
controls generally, the development control system moves towards 
the outer limits of its ability to regulate building according 
to the policies of the Commission. Generally, opposition by 
third parties to building is based on concerns for degradation 
of environmental quality, diminution of residential amenity, a 
claim of unwanted (rather than unfair) competition, or 
undesirable land use. However, there are no provisions in ACT 
law for objection to development by interested or affected 
parties. 
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The Use of Administrative Law in Objection 
Because of the lack of statutory provisions for objectors, a 
variety of other means of r~gistering protest have had to be 
found which have in their own way created difficulty and 
uncertainty for developers, planners and the community alike. 
This Report now discusses how such situations arise. 

All development in the ACT originates with a development plan in 
some form or another. Development plans are prepared by the 
Commission and may be either project specific, locality 
specific, or even more broadly based as in the case of detached 
housing. Based on development plans and general design and 
siting policies for different types of buildings, development 
conditions are prepared to govern construction. The development 
conditions are attached to the conditions of sale under which 
the land will be leased to the developer and those conditions 
are adopted as the design and siting policies for that land upon 
sale (1). 

Large projects such as shopping centres and city buildings 
normally are subject to separate negotiation over the 
development conditions, particularly where the proposed 
developmerit is being actively encouraged. Development conditions 
will normally cover such matters as gross floor area, 
permissable uses, site coverage, external materials and 
finishes, parapet height, and set backs. Special arrangements 
may be required to cover traffic in the locality,landscaping and 
car-parking. 

General development conditions are to be found in the 
Commissions Design and Siting Policies(2) and guidelines 
provided for medium density housing.(3) Where land is offered at 
auction by the Department, some form of development conditions 
will be attached to the sale documents, possibly in the form of 
indicative drawings, special setbacks, storey or fencing 
conditions. All conditions are formulated by the Commission, and 
although they are subject to endorsement by the Department, 
(which is concerned with the saleability of the land), there is 
no other scrutiny of the conditions by any other parties. After 
sale the building works on the land is subject to building 
approval pursuant to the Building Ordinance 1972 with respect to 
structural, electrical and hydraulic sufficiency(4) and approval 
with respect to external design and siting pursuant to the 
Buildings (Design and Siting) Ordinance 1964. 

In respect of both sets of approvals, appeal by the developer 
lies to tribunals established for the purpose of reviewing 
refusals and conditional approvals. However there is no avenue 
for third party objection, and no means of affected parties 
becoming aware of development other than by accidental means. 
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The inadequacies of the existing legislation to deal with 
conc.erns about building development, whether residential or 
commercial, or public enterprise projects, has resulted in 
interested parties utilising administrative laws to respond to 
to development control. Actions have been attempted under the 
Administrative Decisions (Judicial Review) Act 1975, to seek 
reasons for approval being granted to external design and 
siting, under the Ombudsman Act 1977 charging that particular 
design and siting approvals were examples of maladministration. 
Presently no appeal lies to the Administrative Appeals Tribunal 
on grounds related to planning or development but this avenue 
of appeal has been under review for several years and is 
presently the subject of a report to the Parliament by the 
Administrative Review Council.(5) 

There naturally exists the opportunity for aggrieved parties to 
seek relief in the Supreme Court of the ACT under prerogative 
writ but it is probable that such a course of action would be 
unlikely to succeed in the leasehold situation, largely because 
writs of mandamus or prohibition could not be properly supported 
by reference to any existing legislation. To date there has 
never been an application to the Court for an order against the 
Commission in relation to development control matters. It is 
possible for such an action to arise in respect of a refusal by 
the Commission to deal with an application under section 6 of 
the BUildings (Design and Siting) Ordinance 1964, however in all 
other exercises in development control the Commission acts 
without statutory backing for its actions. 

A further course open to those seeking to prevent development, 
or those thwarted in their development proposals by either the 
Commission (under its land use or design and siting policies) or 
the Department (under its leasing ordinances), or by using 
covenants in the lease itself, may always seek the direct 
intervention of the Minister as the lessor of all Commonwealth 
land in the Territory. Reconsideration of a m~tter raised by a 
petitioner may receive favourable consideration on review 
following ministerial intervention, but Ministers generally 
exercise their overall power with considerable discretion. While 
there is no argument with the system of ministerial petition, 
there is concern that no statutory protection exists against a 
capricious minister in the short term other than section 12 of 
the Commissions Act. 

The overall result of ad hoc actions by third parties or 
aggrieved persons of one kind or another, is to generate 
considerable uncertainty for development, to deny justice 
amongst the parties and to leave the Administration in a 
position where it is more likely to upset everyone than satisfy 
anyone. The reasons for this are stated shortly. 

54 



The avenues of administrative law referred to above are, or were 
intended to provide review of administrative decisions, 
particularly decisions based on a statute conferring rights or 
obligations upon the aggrieved party. The Administrative 
Decisions (Judicial Review) Act 1975 provides a right for an 
individual to seek and have provided the reasons for, and all 
material facts considered in making a decision about which he is 
aggrieved (s.5). The Act contemplates that the authority from 
whom the information is sought will provide full explanation to 
the aggrieved person (s.13) and that the person will then be 
able to properly consider whether grounds exist to seek a review 
of the decision in the Federal Court. 

Conceivably the powers of the Court could be used to make orders 
with regard to building works in the ACT and these orders could 
extend to orders to demolish offending works or desist from 
construction, but more likely the Court would use its powers to 
make orders as to the rights of the parties, thus establishing 
grounds for compensation. It is unusual for courts to order 
demolition other than on grounds of structural inadequacy and 
there would not appear to be a way for the Supreme Court to stop 
development because of a matter of law if the proposal was 
consistent with a policy of the Commission. Further such an 
action does not require that work be suspended prior to it being 
heard by the court and there is no link between the action if 
taken and the powers under which works are carried on. To date 
no action has proceeded to the Federal Court although a very 
small number of requests have been made under s.13 for 
statements of reasons for decisions to approve development. 

Complaint to the Commonwealth Ombudsman has on a number of 
occasion, led to investigation by his office in the ACT(6). The 
Ombudsman Act provides for him to carry out investigations into 
matters where possible maladministration is indicated and for 
the preparation of reports on the outcome of his investigations. 
The Act assumes that airing of the circumstances before an 
impartial conciliator will lead to erring departments reviewing 
their decisions and making good any maladministration to the 
complainant. The Ombudsman does have a large measure of success 
in this field(7) in administrative areas, however building 
control is singularly unsuited to this area of review. 

Investigation by the Ombudsman may follow on granting of 
approval and the commencement of construction, or advice by the 
developer to the complainant that construction is imminent. The 
complainant approaches the Ombudsman who writes to the authority 
concerned seeking details. Internal investigation may reveal 
fault or it may not.In any event, if approval has been granted 
to the building works under the relevant ACT laws, the authority 
may be unable to redress the situation under the doctrine of 
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functus officio. By this is meant that the authority has legally 
discharged its duty (i.e., the responsible officer has correctly 
and completely granted approval and there is no defect in the 
instrument) and cannot rescind its decision.(8) To date 
complainants have been unsuccessful in getting relief in these 
cases, even if all parties agree that a error has occurred and 
fault lies with the authority in not considering the complaint 
before granting approval. 

The avenues of planning appeal discussed above are unusual. They 
arise directly out of the Territory's planning history as 
outlined in Chapter One and are a reaction to a failure to take 
community needs fully into consideration in planning the city. 
The processes described above were not "designed with Canberra in 
mind and one might speculate what the Parliamentary Draftsman 
might have done to modify them if he had had any premonition of 
how they would eventually be used. Nevertheless administrative 
law has to be considered when discussing development control 
because there is the view that any inadequacies in the planning 
system can be taken up by these means. 

General purpose administrative laws and appeal to the Minister, 
are time consuming, disruptive and inadequate means of meeting 
the needs of the community to be involved in planning and 
development particularly where it touches and concerns them 
directly. There are sound arguments for a comprehensive system 
of development control, involving the advertising of development 
proposals or their display in a central place, avenues for 
objection on reasonable grounds, and a means for dealing with 
vexatious litigants. It was submitted to the White Committee 
that third parties are already protected against loss of amenity 
by design and siting policies, that the inclusion of 
consideration of third party concerns would increase the public 
sector workload and unduly delay the development process, and 
that vexatious litigants might unfairly frustrate the 
reasonable development intentions of their neighbours (9). 

The Committee not only fully accepted this view, but added that 
the community had the opportunity to make its objections known 
when policy plan are made available for public scrutiny(lO). If 
this is the considered view of the Committee then it would seem 
that at the conclusion of its inquiry it had failed to 
appreciate the way in which the plans system works and that 
other recommendations may be equally faulty if the premises on 
which they were based were so misconceived. 
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Policy plans and development plans do not contain information on 
which the public could reasonably base deductions about the 
nature of consequent development. Individuals must be able to 
consider individual development proposals if they are to have 
any rights of objection at all. Further no need to promote 
development has yet been identified which would justify the 
removal of the ordinary rights of the community to participate 
in the planning of its own environment. 

In the mid 1970's a further piece of administrative legislation 
was enacted which has had a marked affect on development in the 
ACT. After the election of the Whitlam Government in 1972 it 
was proposed that a Register of the National Estate be 
established and places of cultural and environmental 
significance be listed. The Australian Heritage Commission Act 
1975 was the eventual outcome. There is no doubt of the value of 
such a Register in creating an awareness of the richness of the 
Australian heritage both in terms of built form and the natural 
environment, and the enthusiastic and energetic administration 
of the Act has resulted in the registration of more than 8000 
places and plans for their conservation and management (11). In 
most parts of Australia observance of the Act is achieved 
voluntarily or through local government bye-laws or state 
Heritage Acts. In the Australian Capital Territory where the 
ownership of the land remains vested in the Commonwealth a 
different situation exists because of the provisions of s.30 of 
the Act. 

The Act binds Departments and Authorities of Australia not to 
take any action that might have an adverse affect on a place on 
the Register of the National Estate unless there is no feasible 
or prudent alternative to so doing(12). The Act also requires 
that the Heritage Commission be informed of any action likely to 
have a significant effect on a place on the Register and that 
time be given for the Commission to comment on the proposal 
(13). A large number of places in the ACT have been placed on 
the Register and whilst some registrations are consistent in 
quality with registrations elsewhere in Australia, a number of 
Canberra registrations are questionable at best and lead some 
concern about legislation that enables one authority of the 
Commonwealth to pursue a policy with definite land use planning 
implications when this policy may be inimical to the land use 
policies of the constituted planning authority. 

The AHC Act allows for the registration of places for a variety 
of reasons relating to cultural value and environmental 
qualities (14). The value can be' at a world, national, state, 
territorial or local level, and therefore the place can achieve 
registration with very little justification at all. The process 
allows a special interest body seeking the use of land for a 
purpose (recreational, educational, scientific or cultural, 
etc.,). to effectively sterilise the land they seek through ABC 
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registration. Similarly a local body unsuccessfully involved in 
representations for additional open space in their area can 
conjure up a case for registration on the basis of its value to 
the group and similarly attain their objective through 
registration. 

The particular methods outlined have been successfully used in 
the ACT with the effect of preempting at least temporarily, any 
further development in a number of registered places where 
either land or buildings or geological monuments have been 
registered. The registration of the entire division of Reid as 
an example of early Federation(?) architecture provides one 
example of over-kill. The registration of road cuttings as 
geological monuments where they are of no particular 
significance except possibly in a local teaching situation, 
is another. The AHC Act is a further example of the inexact fit 
between Commonwealth administrative law enacted for genneral 
purpose use and its application in lieu of specific planning 
laws for the ACT. 

Registration creates a curious situation for development control 
in the metropolitan area, particularly for those places on the 
register such as Reid where the land is held under City Area 
Leases Ordinance leases. Lessees seeking to alter, extend or 
demolish their dwellings are controlled by the Building 
Ordinance and the Design and Siting Ordinance in determining the 
nature and extent of work that may be carried out. Inevitably 
some lessees will seek approval for building works that will 
change the character of the dwelling house (e.g., the adding of 
a second storey) but not in a way which offends the legislation, 
the NCDC's policies or the covenants of the lease. The lessee is 
therefore entitled to approval of plans and specifications under 
the ordinances (15). However to grant approval places the NCDC 
or the Building Controller in breach of s.30 of the AHC Act 
because either' may be taking a decision which would have an 
adverse effect on a place on the Register. The solution to the 
legal dilemma for the NCDC is to adopt policies which reflect 
the registration and therefore add a further dimension to design 
and siting controls. So far the Commission has chosen not to do 
so although the AHC is aware that the NCDC has prepared draft 
guidelines for conservation areas which it (the AHC) find 
acceptable and would be pleased to have the NCDC publish. The 
NCDC has declined to take this step, although its development 
control officers apply the guidelines when assessing development 
applications and discussing design solutions with applicants for 
design and siting approval. 

In the event of a lessee being dissatisfied with a refusal of a 
design and siting application based on AHC registration, he 
might appeal the decision in the normal way to the Design and 
Siting Review Committee. It is a moot point whether the 
Committee is obliged to refuse the appeal because of section 30 
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of the AHC Act and one would suspect that they would be obliged 
to uphold the appeal unless it could be shown that the proposal 
contravened a particular design and siting policy. The Committee 
would then be in the invidious position of having possibly 
contravened section 30 of the AHC Act and the Minister would 
then need to void their decision. Alternatively,if they were in 
doubt, they might seek an alternative reason to dismiss the 
appeal. However if the Committee was to uphold the·appeal, it is 
doubtful if it would proceed past the Building Controller who is 
similarly bound not to take an adverse action. 

Some considerable space has been given to the effects of the AHC 
Act because it represents a considerable but unpredictable 
factor in planning in the ACT. At the present time a 
considerable portion of the territory's land area is under some 
form of restraint either as a nature reserve or a public park or 
a place on the Register of the National Estate. These areas 
include the Namadgi Nature Reserve ,Gudgenby Nature Reserve, 
Tidbinbilla Nature Reserve. and the Murrumbidgee River corridor 
for the full length of its passage through the territory. Whilst 
these places cause no particular concern and they are intended 
to remain as open spaces, registration brings their management 
into focus as an area of consideration by the AHC. As the 
territory has established a considerable organisation to 
undertake- park management based on management plans prepared by 
the planning authority, the need for a further level of 
supervision is clearly unwarranted. Yet by the nature of the 
resources that the AHC itself has recruited it feels compelled 
to intervene out of professional interest in matters where, 
elsewhere in Australia it would neither have legal or ethical 
responsibilities for involvement. 

In addition to the open spaces, significant portions of the 
metropolitan area is finding its way under registration, and if 
the land area is undramatic when compared with the areas outside 
the city the places are increasingly in key areas related to 
eventual redevelopment or expansion. 

The AHC Act therefore represents a further artificially imposed 
constraint on planning and development in the ACT and a further 
indication of the casual and unintended effects of general 
administrative laws when applied to the specific case of the 
national capital. 

Conclusion 
In 1924 the FCAC prepared the Canberra Building Regulations 
which were enacted under the BUildings and Services Ordinance 
1925. The regulations were the subject of detailed consideration 
~the FCAC which recognised the special character that the new 
city was ·to have and the need for sensitive building 
controls (16). The resultant legislation was hardly that but 
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it, together with the covenants in the leases issued over 
parcels of land provided all the development control that the 
Territory enjoyed from 1925 until 1964. 

In 1964 the Canberra Building Regulations were repealed 
concurrently with the enactment of the Buildings (Design and 
Siting) Ordinance and the Building Ordinance and the adoption of 
development conditions(17) and design and siting policies (18). 
After that time development control appeared to have the 
hallmarks of statutory control, bureaucratic process, published 
rules, development conditions, design standards etc. 
Eventually, the system which was adequate for the infant city 
was joined by new administrative laws intended for other 
purposes but now used to overcome deficiencies in avenues for 
third party objection to proposed development. 

Even now the system remains adequate whilst the present goodwill 
between developers and planners continues. When this goodwill 
disappears, as it inevitably will as cost pressures on 
developers increase, it can be expected that development appeals 
will begin to run along the same lines as they do elsewhere. In 
these circumstances there must be some concern that the 
administrative law procedures provided by Commonwealth 
legislation will perform adequately to either do justice to 
lessees or to preserve the planning intentions so inadequately 
expressed (for purposes of legal interpretation) under the 
present planning system. 

Therefore, it is appropriate to consider more adequate means of 
planning and development control and the consolidation of the 
rules under which it is carried out. There is also a need to 
examine existing administrative law and to remove the accidental 
and coincidental overlaps discussed in part above which may 
represent interesting aberrations of the system to lawyers but 
are of more serious concern to practising planners in the ACT. 
The remaining parts of this Report are concerned with those 
procedures. 

60
 



1.	 N.C.D.C Design and Siting Policies. May 1973. NCDC Canberra 
See both Parts II and III esp. Policy 1 in each Part. 

2. ibid. 

3.	 Australia. National Capital Development Commission.(1977)
 
Development Standards for Town Houses,Canberra, NCDC
 

4.	 ACT Building Ordinance 1972 No. of 1972 

5.	 Australia. Administrative Review Council .(1981) Planning
 
in the ACT; report Canberra, Govt Printer
 

6.	 Australia. Commonwealth Ombudsman' Annual Report 1980 
Canberra. A.G.P.S. 

7.	 ibid 

8.	 The application of the doctrine of functus officio to 
development control decisions is unclear. Current legal 
advice indicates that where an approval is given wrongly it 
may not be an approval at all. 

9.	 Report of the White Committee. p.60 

10.	 ibid para 8.30 

11.	 Australia. Australian Heritage Commission.(1982) The 
National Estate in 1981; report Canberra A.G.P.S p.27 
The report lists 6707 places on the Register at that time. 
An unpublished paper by the AHC at the time set an 
objective of 8000 registrations in the first generation. 

12.	 The Australian Heritage Commission Act 1975 s. 30. 

13.	 section 30(2) and (3) 

14.	 The National Estate in 1981 pp.37-38. The Act is vague 
about registration criteria, the Commission's nomination 
form is much more helpful. 

15.	 Section 6(2) of the Buildings (Design and Siting) Ordinance 
requires the NCDC not to refuse an application unless it is 
necessary to do so to protect its policies. 

16.	 Minutes of the 66th Meeting of the FCAC. 14 July 1924 
p.2	 Australian Archives 

17.	 Australia. National Capital Development Commission.(1964) 
Development Standards as applied to Siting and Design 
within Residential, Commercial and Industrial Areas. Canberra 
NCDC. 

18.	 Early design and siting policies were called "development 
conditions" but resembled present policies in nature. 

61 



CHAPTER FOUR 

Review of the Planning Function 

Inquiries 
Reference has already been made to the three inquiries into 
planning in the national capital carried out over the past 
thirty years. In this chapter the subject of review of the 
planning function is dealt with in detail. For obvious reasons 
almost all the emphasis will be given to the 1982 Inquiry and 
the report made to Parliament by the White Committee in July 
1983. 

The first of the inquiries was carried out by a Senate Select 
Committee appointed in 1954 to: 

" ••• inquire into and report upon the development of 
Canberra in relation to the original plan and 
subsequent modificatio~s, and matters incidental 
thereto."(l) 

The Committee made a number of wide ranging recommendations 
involving: 

government 'control of Canberra through a ,separate
 
Ministry,
 
the establishment of a single authority to plan,
 
develop and construct the City,
 
independent and guaranteed financing,
 
transfer of government functions and departments to
 
Canberra,
 
the establishment of an Artistic Standards Committee,
 
the retention of the City Plan,
 
the establishment of a Legislative Assembly,
 
the establishment of local government,
 
encouragement of construction of buildings,
 
the planning of open spaces, parks and gardens,
 
the retention of the garden atmosphere,
 
the preparation of a master plan for the
 
parliamentary triangle,
 
the immediate construction of the lake system,
 
the construction of the permanent parliament house on
 
Capital Hill,
 
the establishment ofa range of national cultural
 
facilities.
 

The Report was well received by Parliament and led to the 
establishment of the National Capital Development Commission. 
Over the years many of its recommendations have been fulfilled. 
The Committee heard evidence from a long and impressive list of 
distinguished witnesses and much that the Committee saw to be 
essential or desirable has been achieved. 
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It is interesting to note that the witnesses did not include 
community groups other than some special interest groups 
representing particular activities, but not groups seeking self 
government or greater public participation in planning and 
development. 

In 1927 public feeling over the rule of the Federal Capital 
Commission had prompted the formation of a Representation 
League, replaced in 1928 by a Citizens League. The League 
attracted strong minded members of the Canberra community and 
led to the appointment of an elected Cornmissio~er to the FCC. 
The League does not appear to have been active after the demise 
of the Commission. It reappeared in 1944 as the Citizens Rights 
League with the same membership as the 1928 Citizens League 
(principally A.T.Shakespeare and Dr Nott) and attracted a 
membership of 400 persons. The objective of the new league was 
local representation in Federal Parliament but it was also 
concerned in proper local government in Canberra .Its second 
general meeting on 31 July 1945 was not a success (2) and the 
League appears to have ceased to exist shortly after. It is 
possible that, given the general apathy displayed by the bulk of 
the population towards the local government issue, the eventual 
election of a local member to the Federal Parliament, and the 
continuance of the Advisory Council tended to hamstring attempts 
to raise interest in local government. 

One would have expected that the 1955 Senate Inquiry would have 
provided the ideal opportunity for the advocates of local 
government to gain valuable publicity for their cause. It must 
have been clear to them that the Advisory Council would not 
advocate local government in its submission to the Inquiry ( and 
indeed this was the case) but the report of the Inquiry does not 
indicate that it received evidence strongly advocating local 
government .Particularly, there appeared to be little interest 
in public participation in planning in the sense of community 
interest in structure planning as well as local development. 

Prior to the elections in December 1976, the Liberal Party had 
given promises that, if elected, it would give the people of the 
ACT a much greater say in their own affairs. At the convention 
of the ACT Council of the Liberal Party of Australia on 13 
November 1976, the then Minister for the Capital Territory, 
A.A.Staley, announced that the Government intended to delegate 
to the Legislative Assembly a "major measure of real 
responsibility for local and territorial legislative and 
administrative functions after the Assembly election in 
September 1977 •• ". Mr Staley was of the view that local 
politicians could be entrusted with planning and lease 
management but clearly believed that much work lay before the 
government in determining" the interplay between the 
Assembly and the Commonwealth on the question of land planning 
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•••••• is one of the problems which the Government is taking a 
long and hard look at •••• "(3). One month later the Minister 
referred the matter to the Parliamentary Joint Committee on the 
ACT, asking it on 8 December 1976: 

" ••• to consider and report on the adequacy and public 
acceptability of the planning procedures and processes 
in the ACT including: 

(a)	 the adequacy of community involvement in 
planning and development; 

(b)	 the role of the National Parliament, particularly 
in the planning of the "national" element of 
Canberra; and 

(c)	 the relationship between the various groups 
involved in this process."(4) 

There are several distinct differences between these two 
committees and their work which are considered worthy of note. 
These are: 

•	 the 1955 Senate Committee drew its entire membership 
from electorates outside the territory, whereas the 1976 
Joint Committee includes all members for the ACT both 
from the House and the Senate, (this is not 
meant as a criticism, at that time the only 
representation for the ACT was through J.R.Fraser in the 
House of Representatives), 

•	 the 1955 Inquiry was primarily concerned about 
accelerating the development of the city, while the 1976 
Inquiry was about community participation in that 
planning and development through local government 
procedures, 

the 1955 Inquiry was successful in having the major 
part of its recommendations accepted, but the 1976 
Inquiry did not succeed in having a single recommendation 
adopted, although it did result in a more visible Plans 
System • 

Prior to the completion of its enqulrles, there was a change of 
ministerial appointments and the new Minister was persuaded to 
carry out a referendum on future governmental arrangements for 
the Territory. A strong campaign was carried out by both sides 
of the argument, with the major emphasis of those advocating the 
status quo being centred on the high cost of self government. 
The referendum rejected self government and was a vote for no 
change to governmental arrangements. 
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In the light of community attitudes as expressed in the 
referendum the PJC recommendations were directed towards six 
goals: 

the enforcement by the Department of the laws of the 
ACT with respect to land use, 

the involvement of the public in the planning and 
development of Canberra, 

the establishment of a statutory system of planning, 

the establishment of community councils as a point 
of contact between people and planners, 

the establishment of a land use tribunal, 

the establishment of a regional advisory body.(5) 

The Report of the Committee was laid before both Houses in March 
1979 and the Governments response supported most recommendations 
in principle, but that recommendation proposing to make the 
Minister the final arbiter on planning in the ACT was rejected 
and the Government confirmed its support for the shared 

'responsibility petween the Parliament, the Minister and the 
NCDC (6). 

The three major outcomes of the PJC Report have been that the 
Department began to move towards the amendment of ordinances 
which it believed was necessary to carry out the tasks given to 
it by the Committee, the Commission refined its Plans System, 
and the Administrative Review Council enquired into and reported 
on planning appeals in the ACT (7). 

The fate of the recommendations of the PJC inquiry into Planning 
in the ACT demonstrates the way in which the Administration can 
be expected to respond to suggestions for change. The Report was 
critical of the way in which the Department carried out its 
functions and concluded that it had taken no action to enforce 
the provisions of the City Area Leases Ordinance 1936. In 1982 
the NCDC levelled the same charges at the Department, which 
pleaded inadequate resources and legislation as the main 
stumbling block to efficient management. However, generally the 
recommendations of the Report and the Governments directions for 
their implementation remain unfulfilled. The reasons why this 
should be so are as yet unrevealed • 

This being the case, there must be some speculation about the 
Inquiry conducted by the Committee of Review into the Role and 
Functions of the National Capital Development Commission. The 
remainder of this part is devoted to an examination of that 
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report and its radical recommendations for a more rational form 
of planning and development. The major concern must be for the 
fate of the Committees recommendations. If the outcome of the 
PJC Report is to provide a reliable guide, it would seem likely 
that it will be either entirely frustrated, or that considerable 
time will elapse while the precise nature of how the 
recommendations are to be implemented are negotiated by those 
presently entrusted with planning and administering the 
Territory and those who might be involved as a result of any 
change. 

Implementation of the Report requires. the amendment of the NCDC 
Act, and considerable variation to the administrative 
arrangements in the public service, particularly in those areas 
concerned with land administration and city services. It will 
involve the amendment of ordinances governing land use in the 
ACT and possibly the making of new laws for additional functions 
to be taken up. It also involves new funding arrangements 
requiring Treasury to loosen its traditional hold on the purse 
strings. Change must recognise the role of local government in 
the Territory. All of these things require the dismantling of 
existing, and sometimes long established, power structures and 
the transfer of power and authority to other areas. In some 
areas entire career paths will be wiped out with the stroke of a 
pen. If this is to be achieved it will require a spirit of 
goodwill and cooperation and dedication to government objectives 
which transcends personal and parochial interests. This report 
has examined the past history of the planning of Canberra from 
which the reader may wish to draw his own conclusions about 
the likelihood of these objectives being attained. 

The White Committee Report (1983) 
In 1981 the Government Committee of Review of Commonwealth 
Functions (irreverently known as the Razor Gang) recommended 
that a review be undertaken of the role and functions of the 
NCDC. The general thrust of the Committees recommendations 
appeared to be the wholesale cutting of government involvement 
in the provision of services and facilities and the transfer of 
as many of these roles as possible to private enterprise. It was 
generally assumed that the proposed "review" would lead to an 
inquiry recommending the abolition of the Commission and the 
transfer of its planning role, possibly into a bureau within the 
Department and the dispersal of its construction and 
architectural roles to other government agencies. 

Such speculation always finds a fertile breeding ground during 
periods of uncertainty and 1981 was an uncertain time for the 
NCDC. In his annual report to the Minister for the year ending 
31 June 1981 the Commissioner observed that: 
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" In recent years the Government has reaffirmed its 
national policy of restraining public sector employment 
and expenditure. In 1980-81 the decisions arising 
from the Review of Commonwealth Functions emphasised the 
transfer of functions to the private sector and the 
contraction of government activity to make way for 
private enterprise. 

These policies are iikely to have a more significant 
impact on the Canberra economy than they would in most 
other cities."(8). 

Elsewhere in his report the Commissioner drew attention to the 
testing period the city was undergoing due to the tight labour 
market and low population increase and problems being 
experienced in creating the right conditions to encourage 
private sector investment in the city. By the time the 1981-82 
Report was submitted, the Commissioner was forced to report his 
concerns about the imbalance in Budget appropriations for 
capital works programmes, and particularly the Government 
decision not to allocate funds for residential land servicing. 
It was in this environment that the Committee of Inquiry began 
its work. 

Prior to establishing the Comnmittee the government announced 
that a consultant group of international standing (would) be 
engaged to review and report on: 

(a) the appropriate responsibilities and scale of 
activity of the NCDC having regard to the development of 
Canberra and the allocation of planning, development and 
the administrative functions between the NCDC and the 
Department of the Capital Territory. 

(b) the extent of land use, design and siting regulation 
by the Department and the NCDC be reviewed as part of 
the general review of the NCDC. 

As if in some respects to preempt the inquiry the Government 
announced a range of objectives which it wished to achieve. 
These included: 

•	 the elimination of unnecessary regulation. 
•	 the reduction of the scope and amount of public sector 

activity 
•	 the transfer of financial and operational 

responsibility to the private sector, 
•	 transfer of land use appeals to the Administrative 

Appeals Tribunal, 
•	 the substantial reduction of regulation of the building 

industry consistent with safety, 
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• the marketing and sale of residential and commercial 
land by the private sector alone, 

•	 the servicing of residential land by the private sector. 

Work began in late 1981 to find a system of ensuring that the 
private sector control of land servicing and marketing would 
meet the standards currently enjoyed in Canberra. As for 
remaining objectives, the community and the Commission were to 
remain in the dark about the composition of the Committee .0£ 
Inquiry that would so greatly influence the future course of 
development in the city. It was not until July 1982 that the 
then Minister for the Capital Territory was to announce the 
appointment of the Committee of Review and to reveal the names 
of people concerned. 

The three-man committee consisted of Mr. George M. White, 
Architect of the Capital, Washington D.C., Professor 
M.Neutze,Australian National University, and Emeritus Professor 
Sir Rupert Myers, formerly vice-chancellor and Principal, 
University of New South Wales. It would appear that the choice 
of the committee was based upon Mr White's experience of 
building a national capital, Professor Neutze's background as an 
urban economist and Sir Rupert Myer's experience in management 
and administration. If so the choice was a sound one, but one 
which from the outset might have arguably been seen to favour 
the NCDC. The Chairman's experience in Washington where a 
multitude of jurisdictional problems exist in carrying out the 
planning and development of that National Capital, and the 
professional training of the two members would likely have 
inclined them favourably to proposals for efficiency and economy 
and they would have been very reluctant to foist a multi 
jurisdictional system upon Canberra where the history of the 
city had clearly shown that such a system had not worked 
satisfactorily on previous occasions. 

The Committee was required to report to the Minister on: 

•	 the appropriate balance of responsibility between the 
public and private sectors for the future planning and 
development of Canberra, 

•	 the appropriate responsibilities for the NCDC and the 
scale of activity of the NCDC having regard to the 
development of Canberra, 

•	 the appropriate allocation of planning, development, and 
administrative functions between the NCDC and DCT; 

•	 the extent of regulation of land use and design and 
siting. having in mind the purposes of such regulation, 
the public interest and the administrative and appeal 
procedures which are a consequence of regulation, 
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• any	 special planning considerations which should apply to 
Canberra because of its role as the National Capital and 
Seat of Government and having regard to the fact that all 
land is owned by the Commonwealth and developed and 
administered under a leasehold system. 

The Committee was advised to formulate its recommendations 
having regard to current Government policies relating to 
Canberra's future physical and economical growth. 
Recommendations by the Committee were to contain asessments of 
their social, administrative and economic implications (9). 

The Committee conducted seventeeen hearings in Canberra and one 
in Sydney between September 1982 and March 1983. A total of 92 
submissions were received, of which 26 were made by individuals 
appearing on their own behalf, and 10 were by local interest 
groups and the major political parties in the ACT. Generally, 
hearings were low key and although occasional attacks on or by 
the NCDC, the Department of the Capital Territory or one or two 
local interest groups received attention in the Canberra Times, 
the public hearings attracted little interest and were poorly 
attended. 

The NCDC made five separate submissions to the Committee in a 
carefully prepared and executed campaign to present its case. 
There can be no doubt from the timing and nature of its 
submissions that the Commission intended to maximise the impact 
of its position as the extant planning authority. The size and 
quality of the written submissions, the care and attention given 
to their publication, and the range of matters dealt with were 
clearly aimed at leading the Committee into areas of 
consideration that the Commission thought appropriate, whether 
or not the original terms of reference agreed or not. The 
Commission's submissions to the Committee must stand as a model 
for any future inquiry as the professional approach to stating 
the case of the body under examination. 

During the course of the Inquiry there were two major political 
events which were to affect its outcome. Firstly, in October 
1982 the Government announced that the existing arrangements for 
land servicing and marketing by the NCDC and DCT were to 
remain, at least until the Committee of Review had presented its 
Report. Secondly, in March 1983 the Fraser Liberal Government 
was replaced with the Hawke Labor Government involving a 
considerable philosophical change in the attitude of 
the Government towards the outcome of the Inquiry. 
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Since the presentation of the Report at least one member of the 
Committee has directly refuted any suggestion that the change of 
Government influenced the Committee in its recommendations, 
(10) however one could be excused for some skepticism. It should 
be remembered that the original Terms of Reference required the 
Committee to formulate its recommendations with " regard to the 
current Governments policies in relation to Canberra's future 
physical and economic growth •• " At the time the new Labor 
Government took office the Committee was still hearing 
submissions and it is to be expected that its recommendations 
drafted subsequent to the elections, would reflect the policies 
not of the previous government but of that to which it would 
present its Report. 

It is not at all unexpected that the Committee should endorse 
the existing concept of planning and development by a 
centralised planning authority or that the anticipated 
involvement of the private sector should be largely dropped. The 
Committee's endorsement of the transfer of some functions of DCT 
(by this time renamed Territories and Local Government) to local 
government within the Territory is consistent with its 
acknowledgement of the political philosophy of the new 
government. What is unexpected is the significant lack of 
emphasis on statutory planning and direct involvement of 
individual members of the community in planning and 
particularly, development. 

The Committee made fifty four recommendations to the Minister 
and these deal with sixteen groups of topics about which the 
Committee had identified some concerns. The full list of 
recommendations are set out at Annex A and are summarised in 
general terms below: 

there should be a restructured Commission with
 
different functions, and operating style,
 
the PJC on the ACT should have a changed and expanded
 
role,
 
the formulation and adoption of plans should be more
 
systematic,
 
the Commonwealth should retain ownership of the land,
 
regulation of development control should be eased,
 
appeals should be limited and subject to
 
consideration by the Administrative Appeals Tribunal,
 
control of open space should not pass to local
 
government,
 
more emphasis was required on social planning aspects.
 
metropolitan strategy required review,
 
the Commonwealth role regional planning should be
 
expanded,
 
there was a need for greater attention to urban design,
 
control of city services needed to be rearranged,
 
estate management should be vested in the NCDC,
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traffic management should be vested in local 
government, 
an Environmental Protection Authority should be 
established,
 
there should be greater encouragement of the private
 
sector in the future development of the city,
 

The recommendations of the Committee are difficult to summarise 
briefly and the Committee has not attempted to do so. However, 
the Committee proposed that the planning, development and 
operation of the City should be shared by a single planning 
authority, the Minister through his Department and the 
community, both in the local and national sense, through local 
government and representation and overview by the Parliament. If 
in fact this is a reasonable summary of the Committee's 
recommendations, there can be no real quarrel with them or with 
the fact that the Committee has chosen to place the emphasis of 
its work more on Canberra as a city than Canberra as the 
National Capital (although this aspect was properly 
acknowledged). However, there is considerable disagreement in 
the views on how the objectives behind the recommendations 
should be achieved, and whether, (in view of the fact that 
specific recommendations would attempt to proscribe the more 
generally accepted methods of statutory control) these 
objectives are achievable at all. 

Further, as with the previous Reports of earlier Inquiries, 
little or no attempt has been made to provide substantive 
argument to back the recommendations, and although the 
qualifications of the Committeemen alone would ridicule any 
suggestion that the recommendations were based on a superficial 
examination of the facts, it is very evident that grounds exist 
to question the understanding of the Committee of some of the 
issues that it addressed. 

A New Commission 
Recommendations 1,2, and 6-16 of the Report address the 
restructuring of the Commission. The proposed,new Commission 
would consist of a part time chairman appointed for three 
years, a full time chief executive appointed for five years, a 
further part time member appointed for three years, and two part 
time members elected from the House of Assembly and appointed by 
the Minister until the advent of self government. The then 
Minister subsequently announced that he would appoint a seven 
man board having three full time executive members and four 
parttime members. 

Such a Board makes it necessary for any new legislation, not 
only to cover the steps to be taken when differences of opinion 
arise betweeh the Commission and the Government, but also the 
means for settling disputes between the full time executive 
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faced with the day to day realities of managing the Commission, 
and their part time colleagues whose attiudes are likely to be 
more idealistic or politically motivated. 

It is not appropriate in this Report to comment on the quality 
of representatives in the House of Assembly other than to say 
that as a body they have attempted to grapple with a most 
difficult role and to extract on behalf of the community every 
possible benefit that can be gained from the weak and 
ineffective legislation governing their functions. However, in 
the event of territorial government becoming a reality, it could 
be anticipated that persons not wishing to take on the 
frustrating task of the existing body, would come forward and be 
elected to the new body. It is not unreasonable to expect that 
the representative Commissioners would come from one each of the 
major parties, despite the express concern of the White 
Committee that this should not occur (11). 

It can also be expected that the representative Commissioners 
will play their role as individuals and not as delegates of the 
Assembly. Therefore, although they will carry to the Commission 
proposals debated and adopted by the Assembly, it will be 
necessary for them, indeed obligatory, to vote according to 
their own views on the matters before them and according to how 
they weigh the arguments of the professional planners against 
the political aspirations of their colleagues. Other examples 
elsewhere (e.g., the posture" adopted by Sir John Kerr as 
Governor-General) suggest that irrespective of background, 
persons elected to high office play their roles in a way that 
transcends the often cynical expectation of those whose 
influence won them their position. It is to be expected that the 
new commissioners will act independently and according to the 
circumstances at the time. 

The recommendations make allowance for the appointment of a 
fourth part time commissioner by the Minister, and although his. 
role is unspecified it is clear that he is to be representative 
of the national interest and either he or the chairman will come 
from outside the Territory. The Committee's Report gives little 
indication of what is intended except that the fourth member is 
intended to ensure that the balance of interest resides with the 
nation and that the member should have a professional 
background in matters related to the Commission's function (12). 

While it is possible that the person appointed will be chosen to 
bring either architectural or planning expertise to the Board, 
the suspicion must remain that the Commissioner will in fact be 
one of the members of the Inter-departmental Committee (IDC) 
appointed by the Minister to determine how the Report is to be 
implemented. Either this person or one from a similar background 
would represent the departmental interests of the Departments of 
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Administrative Services, Housing and Construction, Territories 
and Local Government, and the myriad other government bodies 
with residual responsibilities for aspects of the functioning of 
the National Capital. Alternatively the commissioner may be a 
direct representative of the Government of the day with 
responsibility to ensure that the Government's views are clearly 
conveyed to the Board. 

The Committee has been further persuaded to recommend to the 
Minister that s.12 of the NCDC Act be replaced with legislation 
comparable to 5.6 of the Commonwealth Banking Act 1959 which 
would provide for resolution of conflict between the Minister 
and the Commission through different means than at present. 
Paragraphs 5.28 to 5.36 of the Committee's Report deal 
extensively but unconvincingly with the matter. In the 
Committee's view the Government ought to be able to exert its 
influence on the Commission, but if it does the Committee 
believes that it ought to be required to do so publicly by use 
of similar provisions to those in the Banking Act. What the 
Committee fails to argue convincingly is why, after providing 
for a Commission that is representative of all aspects of 
Australian society subject to procedures to ensure democratic 
decision making (and in a way that the Commonwealth Bank Board 
is not subject to), there is need for provisions in the amended 
Act for the Government to override the Commission as a matter of 
course. 

Disagreement between Commission and Minister is an extremely 
serious matter and only once since 1957 has the Government 
pursued the provisions of section 12 to its ultimate conclusion. 
Subsequently the powers of the Commission as the ultimate 
planning authority for the city have been confirmed in the 
Supreme Court, but neither Minister nor Commission feels any 
desire to repeat the process of taking a dispute to the 
Governor-General. 

However, the Committee feels that the legislation would secure 
greater independence for the Commission, but even casual reading 
of the Banking Act would seem to refute this view. The 
Commonwealth Bank acts in a way that has a direct bearing on 
economic aspects of the government of the country and it is 
reasonable to expect that it would want to have a reserve power 
to use should the Bank's activities create serious problems for 
the national economy. In such matters it is a. proper use of the 
Government's powers to override the bureaucracy where it appears 
insensitive to the wishes of the Parliament and there is an 
urgent need to redress the matter. 

The planning and development of the National Capital is somewhat 
different. The community does not have direct representation on 
the Banking Board, that Board does not offer its policies in 

73 



draft form for public comment. The Minister for Territories and 
Local Government is not the Treasurer and his actions are not 
subject to Cabinet scrutiny in the same way as the Banking Act 
visualises the Treasurer being subject in cases where he 
proposes that the Government direct the Bank. In 'short, the 
Committee appears to have introduced a legislative red herring, 
the only effect of which will be to erode the very independence 
that it seeks to protect for the Commission. The insertion of 
such a provision in the Commission's Act is to imply that 
Parliament contemplates the regular intervention of the Minister 
in the Commission's affairs, thereby encouraging future 
Ministers to do just that. 

The government intention behind the present Act is discussed 
in Chapter Two. Relations between the Commission and the 
Minister were to be conducted on the basis of goodwill and 
commonsense and the importance of this intention must not be 
underestimated. An act can have the effect of setting the 
climate in which relationships will be conducted. To change the 
NCDC Act to reflect the same sort of climate as applies to the 
Commonwealth Bank Board in its relations with the government is 
to acknowledge a failure to recognise differing circumstances 
between the two authorities. In Chapter 5 of its Report, the 
White Committee appears to seek to modify the powers of both 
Minister and Commission by loading the Government with direct 
acknowledgement and responsibility for any direction given to 
the Commission against the Commission's wishes, and by loading 
the Commission with the responsibility of avoiding highly 
visible conflict. 

Such arguments may be philosophically appealing when viewed in 
the abstract. They tend to ignore realities of the day to day 
relationships between Minister and planners. By creating 
processes to expedite conflict resolution, the Act would tend to 
encourage the use of the process as clearly its existence 
signals the Government's belief that conflict is appropriate, 
and that where conflict appears insoluble, Government should 
ultimately have its way. The present legislation clearly falls 
far short of that view. 

Role of the Joint Parliamentary Committee 
on the Australian Capital Territory 
Recommendation 4 provides that the PJC on the ACT should, in 
future review policy plans prepared by the NCDC. Recommendation 
5 provides that the PJC should no longer review changes in the 
gazetted plan for the City of Canberra. The Committee bases its 
recommendations on statements made by the PJC in its 1979 Report 
on planning in the ACT (13), but without reference to the PJC 
recommendations at Chapter 7 of its report, which envisaged a 
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statutory planning system in which, inter alia, the Parliament 
would consider policy plans and the Minister would consider 
reports from Parliament and the Legislative Assembly before 
tabling the plans in Parliament. 

The recommendations of the White Committee contain no prov1s10ns 
for subsequent action by the PJC after consideration of a policy 
plan and present legislation contains no provisions to link the 
Committee's consideration to the making of a plan. Further, if 
the PJC is to no longer examine proposed variations to the City 
Plan then who is to take its place? Both the 1979 and the 1983 
Reports highlight the inadequacy of the system whereby the 
planning proposals only find their way to review when a 
requirement exists to construct new streets, and which provides 
no power to vary the planning proposals other than to delay or 
threaten to delay a planned development unless the planning 
authority agrees to make some desired amendment. 

It would seem that the White Committee has created its own 
dilemma in this and other matters because it recommended 
against the normative model planning system based on statutory 
provisions. Having made that decision, it is left with loose 
ends that ca~not be properly tied off, hence the problem with 
review by the PJC. At para 8.9 the Committee deals with the 
NCDC proposals for the adoption of policy plans. No indication 
is given of how plans are to be made in the statutory sense and 
it is assumed that they will be adopted by the Conrnission on a 
majority vote and submitted to the Minister for noting. Under 
such circumstances there appears no place for review by the PJC 
and indeed no reason why in the normal course of planning they 
should review anything other than the City plan, the nature of 
which is prescribed by the Seat of Government Act. 

More to the point the new planning procedures will tend to 
create too many reviewing bodies. The Commission's planning 
procedures will always necessitate it undertaking its public 
consultation. The present House of Assembly has on at least one 
occasion conducted inquiries which would direct·public comment 
on planning matters away from the Commission and towards the 
Assembly. In its Report on Front Fences it suggests that the 
NCDC should undertake no further consultation on that matter and 
that the Assembly should take up the issue with the community if 
comment was needed at all. There can be no argument with the 
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Assembly carrying out inquiries into various planning matters 
prior to making reports to the Minister if it is to be able to 
assert with any weight that it represents the views of the local 
community. There is argument with too much review, and one 
suspects that the Committee wanted to demonstrate that it was 
safe to implement their recommendations because if one review 
did not pick up an error, another one would. 

It is to be expected that with self government better and more 
formal lines of communication will exist between the House and 
the Commission through the Assembly's membership of the 
Commission. The House will be able to obtain, without recourse 
to parallel actions, the public views it seeks to evaluate 
before commenting on planning proposals. If the new system is to 
follow existing procedures in the interests of "flexibility", 
then it would appear that the only role for the PJC is for it to 
review national planning proposals. In this regard it would seem 
appropriate for the PJC to continue to examine variations to the 
City Plan and, in addition, legislation could be enacted to 
require the Minister to lay before the Houses all planning. 
proposa~: for projects of national significance. These would 
cover monumental buildings, national facilities, memorials, 
gardens and national open spaces, and the alienation of land 
outside the existing metropolitan area for development purposes. 

By providing such a role for the PJC, it would be able to retain 
some overview of development in the Territory and appreciate the 
overlap between local and national aspects. PJC review of policy 
plans affecting local development need not be reviewed by 
Parliament, and, unless it involves funding outside the revenue 
generated by. the Land Development Account to be discussed 
shortly, then the means of public participation provided by 
territorial government and wide representation on the NCDC 
suffice to protect the community interest in planning and 
development in the Territory, both in the local and national 
senses. 
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Statutory Planning 
tt The Committee recommends that a system of statutory planning 
similar to any of those in the States where there is freehold 
land should not be adopted in the ACT. " 

--Recommendation 19 

" The Committe recommends that early steps should be taken by 
the NCDC to prepare and publish a plans manual setting out the 
nature, scope and purpose of policy plans, development plans 
and other relevant documents used in the Commission's planning 
process." 

--Recommendation 20 

It The Committee recommends that a schedule of policies and 
policy plans which have been noted by the Minister under the 
provisions of the NCDC Act should be compiled and published by 
the Commission." 

. --Recommendation 21 

" The Committee recommends that all planning policies and 
policy plans affecting the community should be subject to 
procedures requiring formulation, public notification, public 
exhibition, public consultation, consideration .of objections, 
finalisation, adoption and ministerial noting, and that these 
procedures should be prescribed by means of regulations under 
the NCDC Act." 

--Recommendation 24 

n The Committee recommends that the Administrative Appeals 
Tribunal should be so empowered and equipped that ACT land 
matters can be heard speedily and informally, and should have 
appropriate expertise and local knowledge." 

--Recommendation 31 

tt The Committee recommends that the NCDC should proceed with 
the preparation of comprehensive statements of policy covering 
major aspects of planning and development in Canberra, should 
inform the Minister pursuant to section 12 of the NCDC Act, and 
make these policies public as they are developed." 

--Recommendation 32 

" The COIlL'I1ittee recommends that prior to the Administrative 
Appeals Tribunal engaging in hearing appeals against land use 
and design and siting decisions, amendments should be made to 
sections 10 and IIA of the City Area Leases Ordinance 1936, and 
to the BUildings (Design and Siting) Ordinance 1964to confirm 
the policy role of the NCDC and to preclude the Administrative 
Appeals Tribunal from considering appeals on policy matters." 

--Recommendation 33 
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" The Committee recommends that, provided adequate 
consultative procedures are in place, there should be no 
prOV1Sl0n for third party appeals against land use, lease, 
design and siting, bUilding and valuation decisions." 

--Recommendation 34 

-----Recommendations of the White Committee 1983 

In its Report the White Committee has retreated somewhat from 
the position taken by the PJC on the ACT in 1979. The White 
Committee was persuaded to the view that there should still be 
maintained, as a principal concern, a system to ensure efficient 
and expeditious development in Canberra, even if to do so might 
bar the community from examining development proposals in search 
of any threat to the environment generally or to their own 
amenity. The Report clearly suggests that to allow statutory 
process in the form of third pary objection and appeal will 
inhibit expeditious. development and it makes some quite 
erroneous observations about the protection afforded to third 
parties by the existing system and that system it proposes for 
the city (14). 

In Chapter 6 of its Report the Committee sets the stage for its 
case for' limited control over planning and development by 
discussing and lauding the leasehold system as the most 
appropriate method of exercising land use control. The 
Committee argues that the land use control contained in the 
lease purpose clause is the most important remaining function of 
the leasehold system despite some disadvantages that exist in 
interpreting lease purpose clauses (15). The Report weighs the 
effects on landowners who may be disadvantaged by the granting 
of different lease purpose clauses to apply to adjacent blocks, 
and to the possibility that one landholder may gain an advantage 
over his neighbour, by changing the use to which the land can be 
put, contrary to the orderly and efficient marketing and 
development of land inherent in the present system.(16). 

The Committee persistently draws comparison between the "good" 
lease purpose system and the "bad" zoning system which it holds 
is the only alternative to the leasehold system and which the 
Committee holds is the natural consequence of any demand for a 
statutory system of planning. In Chapter 7 the Committee 
concludes that statutory planning systems are those based on 
land use zoning plans • 

In drawing this conclusion, upon which its major recommendations 
with respect to public participation are based, the Committee 
has misdirected itself and has failed to consider properly 
alternative forms of statutory planning that might suit 
Canberra. In para 7.2 the Committee acknowledged the view of 
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the Royal Australian Planning Institute that the ACT is already 
subject to statutory planning through existing legislation but 
failed to pursue the issue to a more logical conclusion than 
that statutory planning would create a system that would be 
inflexible, inefficient and might favour local views over the 
more national interests of the community at large (17). 

In Chapters 6-8 of its Report, the Committee attempted to cover 
a number of related issues: zoning, public participation and 
development control (although development control is also dealt 
with elsewhere). The Committee was concerned to balance each of 
these issues against the others, so that land use would not be 
shackled to a regressive system of control, public participation 
would provide a just and fair means for community involvement 
in planning, and the development process would not be 
unnecessarily fettered by appeals and objections from interest 
groups. 

The Lease Purpose Clause 
To establish the grounds for its recommendations, the Committee 
spent some time in discussing the virtues of the leasehold 
system and the use of the lease purpose clause to control land 
use before concluding that the present system should be 
reta~ned.(18) In para 6.21 the Committee observed that there had 
been criticism of lease purpose clauses as the appropriate 
vehicle for expressing land use intention but expressed the 
view that: 

" ••• experience in this area is growing and the extent of 
such difficulties is diminishing as a result ••• " 

There are no grounds for the Committee's optimism and in fact 
the more likely situation is that problems will grow as 
redevelopment pressures increase in areas where leases were 
written prior to 1970 (i.e., those· leases granted for 
"residential purposes only", or for any of the quaintly worded 
purposes devised by the Federal Capital Commission), or where 
the lease covers a commercial activity which has subsequently 
been defined or redefined in the Courts. The Committee needed to 
validate the leasehold system in order to have an alternative 
system to zoning which it went on to reject in Chapter 7. 

Land use controls will be dealt with in Parts 2 and 3 of this 
Report and therefore are merely mentioned at this stage. 
However, it is necessary to make the point that the lease 
purpose clause as an instrument of planning control has a 
number of defects which should be borne in mind. There has been 
little or no research into this aspect of the system but no 
doubt as pressure grows for redevelopment in the areas close to 
Civic, considerably more attention will be given to the 
legitimate relationship between the lease purpose clause 
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contained in the contractual documents between the lessor and 
the lessee, and the policies of the NCDC which that 
organisation purports to impose over the lease agreement. 

The major defect in the leasing/land use system relates to the 
inability of the Commonwealth to vary land use whilst the lease 
is running, without the voluntary surrender of the land by the 
leaseholder. There is a professional expectation by the planners 
that they will always get the land use right the first time and 
therefore there is no need for an ACT version of rezoning. 

Over the longer span, that expectation is probably borne out by 
the small number of times that problems have arisen but as 
redevelopment pressures increase it can be expected, that in a 
number of areas, demand will occur which is directly contrary to 
Commission policy to maintain the status quo. In such situations 
developers will be expected to seek out titles with uncertain 
purpose clauses and exploit them to intrude into the targetted 
area. Once one new use is established it can be claimed that the 
intrusion having occurred without the dire consequences forecast 
by the Commission, (i.e., strain on services, parking and 
through increased traffic in residential streets), further lease 
variations should be permitted to reinforce the original 
intrusion. 

Weakness in the Leasehold System as a Land Use Control Mechanism 
It is the first applications for redevelopment that are the most 
important, and it is anticipated that where the only barrier is 
the Co~~ission policy, and the relationship between that policy 
and development under a lawful contract (the lease) is not also 
established in law, those first critical applications will 
succeed. The Commission cannot withhold development approval 
where a proposal is consistent with its Design and Siting 
requirements but not consistent with its planning policies where 
the lessee holds a lease for the proposed purpose. Nor can the 
Commonwealth change the land use as it might be able to do 
in a "zoning" situation (according to the timing of the change 
with respect to the development application). Further, the land 
use intention suffers in the translation from plan to lease 
purpose clause in a way that planning scheme ordinances and 
their equivalents do not, because land use control in the ACT is 
spread over too many documents some of which have statutory 
recognition and some of which have none but all of which are 
essential to the conduct of the system as it now operates. 

The Need for a Legal Framework 
The conclusion of the White Committee about lease purpose 
clauses is not supported in this Report. It is considered that 
the present defects in the system need to be properly addressed 
and overcome, and this will necessitate the establishment of a 
legal framework of the kind dealt with in subsequent Parts. It 
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is possible that the Committee did not recognise these problems 
because their attention was not directed towards them. In n this 
regard fault lies as much with those who gave advice to the 
Committee as it does with the Committee itself for not being 
sufficiently explorative. It could be argued that the Committee 
ranged far and wide as it was, but its argument on a crucial 
part of its recommendations was based on a critical assumption 
which has been demonstrated to be inaccurate. A possible 
weakness that could affect other recommendations becomes 
apparent because of this weakness and therefore it is necessary 
to bolster other parts of the recommendations to ensure that 
they do not in fact fail through association. 

The Committee accepted the definition of statutory planning as: 

n	 a development control system in which land use zoning plans 
are used as a basis for deciding whether to accept proposals 
for private development on freehold land ••• "(19). 

The Committee argued that if this was the appropiate definition 
for statutory planning then it was unnecessary to have statutory 
planning in the ACT. It argued that the real Canberra community 
extended beyond the local community that through accident of 
location had an immediate interest in both local and national 
matters. It identified, as others had before it, the wider 
Australian community whose interests also had to be taken into 
consideration because the city was theirs as well and they would 
certainly pay for its upkeep in the short and long term. 

The Committee obviously believed that the wider community could 
only be represented by agencies of the Commonwealth and for this 
reason it was essential to ensure that plans to develop the Seat 
of Government plans could not be frustrated by the local 
community exercising its powers for parochial reasons. In this 
regard the Committee has wisely pointed out the dangers but 
again, has failed to persausively argue that this objective can 
only be achieved by avoiding statutory controls. 

In fact, to protect the Commonwealths national area proposals it 
is essential, as past history has shown, to protect the 
objectives through legislation. Canberra requires special 
statutory controls, but the system outlined in Part 3 below 
has been devised without departing from general planning 
principles in those aspects that affect the community. The 
Committee argued that public participation should have its rules 
founded in rules made under the NCDC Act. Why the Committee 
failed to realise that the regulations would only have as much 
force as the Commissions Act would allow them is hard to 
understand. 
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The NCDC Act must eventually face repeal as a natural 
consequence of the City's physical and political development. 
Repeal could come in the longer or shorter term. Public 
participation procedures must endure beyond the limited lifetime 
of a particular statutory authority and they need to be based in 
legislation of a more fundamental kind. Further, the existing 
Commission, or its restructured version, cannot expect to have 
the public confidence in any regulations it devises for public 
participation that will attach to legislation prepared by the 
Government itself. Ultimately the share of the process of 
government that can be devolved onto the community at large can 
only be determined by the elected representatives. Yet in 1983 
the view persists among enlightened and distinguished men such 
as comprised the White Committee that in matters as important as 
the planning and development of the national capital, the right 
to determine· how planning and public participation are to be 
regulated can only be decided by professional planning officers 
(20). 

Third Party Objection 
The White Committee was persuaded by the arguments of a few 
witnesses to take a curious attitude towards public 
participation in development control matters. The Committee 
perceived some danger to the pace of development in Canberra if 
both the actual approval process and any citizen rights to 
object to development were not pared down to the bone. 

In Chapter 8 the Committee reviewed the policy and development 
plan procedures. It concluded that if lease purpose changes were 
only approved where they were consistent with an approved policy 
plan, and all policy plans were subject to prescribed procedures 
(for other than their actual making), then there would be no 
need for thirn party appeals about lease purppse change (21). 
The Committee also adopted the same attitude towards appeals and 
objections by third parties against approvals for external 
design and siting and specifications and plans for building 
(22). 

The Committee assumed that the lay community would be able to 
examine a policy plan and determine from its policy statements 
of and maps all that they might need to know about the effects 
of those proposals on their own properties and interests. In 
coming to conclusions about whether their individual interests 
were or were not protected, members of the community would not 
have access to development plans because the Conmittee was of 
the view that these should not form part of the public 
participation process (23). But as it has already been 
indicated above the lease purpose clause may vary greatly in 
detail, and the development conditions attached are not derived 
directly from the policy plan. Therefore the community has no 
real means of judging the ultimate implications of a policy plan 
when translated into development on the ground, and it cannot be 
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argued that it is fair or just for the community not to be able 
to object to specific development proposals as they arise. 
Development of the National Capital is simply not that 
imperative. 

Development Control 
The Committee accepted the view that external design and siting 
controls over buildings could be scaled down. The Committe 
thought that it would be possible to limit controls to a set of ' 
quantitative standards for certain buildings (generally 
detached houses). This, it was thought would alleviate the 
application of performance standards to design and siting 
applications as is the present procedure. By so doing it was 
thought that development could be encouraged and achieved more 
speedily and efficiently. At Chapter 7 the Committee had 
indicated that the present system created a risk of uniformity 
and regimentation in the built environment (24) and although to 
be fair, it is unclear whether or not the Committee accepted 
this view without qualification, in the end it recommended 
reducing the design and siting r~quirements in a way that would 
encourage uniformity and lack of inventiveness in design. 

By providing an "as-af-right" set of development conditions the 
Committee would create a procedure where a building application 
that met the quantitative standards would 'not be referred to the 
Commission for design and siting approval, thus allegedly being 
processed much quicker and without conditions. The NCDC argued 
that design and siting applications of the type under 
consideration (i.e., domestic buildings) only spend between one 
and four days with the design and siting office before 
processing is completed (25). On the other hand, they will spend 
on an average of four to six weeks passing through the 
Building Section before approval is granted and under any system 
this longer period of examination is unavoidable. Delay in 
design and siting assessment does not appear to be a factor in 
building costs. (As well, Design and Siting approvals do not 
carry a fee). 

Under the revised procedures it can be anticipated that 
professional builders and architects will follow the 
quantitative standards for the bulk of their project homes and 
for lower cost client houses where economies are being sought. 
By staying within the quantitative standards it can be expected 
that designs that have previously gained acceptance will tend to 
be repeated and that variations likely to attract referral to 
the Commission will be avoided. Given the general similarity in 
sub-divisional design and the lack of unique characteristics in 
landform in most neighbourhoods, it is likely that a 
monotonously regular suburban appearance would result from these 
procedures. 
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Estate Management 

In 1955 the Senate Select Co~~ittee had recommended that: 

" the Authority be responsible to the Minister for the 
administration, planning, construction, and development of 
the Federal Capital, and have the powers, subject to 
necessary modification, to those prescribed under section 
14 of the Seat of Government Act 1924 •••• "(26). 

In 1983 the White Committee again picked up the issue when it 
stated that: 

" the estate management function should be integrated 
with the planning and development function under the 
control of the restructured Commlssion •••• "(27). 

The Committee accepted submissions that land administration 
should remain a Commonwealth responsibility because under such 
control it would be less likely to be subject to fluctuations in 
policy. The then DCT submitted that: 

planning and administration are both essentially political" 
activities and that expediencies of a political nature 
are implicit in any organisation having these functions. 
They are also more visible in publicly accessible 
authorities such as Government Departments •••• "(28) 

The Committee did not accept the Department's bid not only 
to retain its land administration function but also to assume 
the role of planning authority. The Committee acknowledged that 
the planners were not always aware of the practical implications 
of their plans, and that the administrators often pursued 
policies of their own which were unrelated to the land use 
policies of the Commission. 

The Committee came ,to the conclusion that the two functions 
could not be properly performed so long as they remained under 
separate direction and that they should be joined. In solving 
the problem of which authority should be subordinate to the 
other the Committee made a professionally logical choice that 
the body responsible for making the plans should have the power 
to ensure that they were executed. 

To do justice to that conclusion it is necessary to examine the 
corollary; that planning is a staff function of Territorial 
management and therefore planning should be directed towards 
proposals necessary to ensure the proper management of the city 
as the ultimate purpose of Territorial government. 
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The Future Role of Planning 
To accept this proposition it would be necessary to accept the 
subordinate proposition that the development of the city has 
reached a point where the master plan has been fulfilled and the 
need for a special planning authority has ended. This 
proposition could be supported by an examination of the city. 
Essentially all major monumental works have been completed or 
have at least been launched. 

The erection of the permanent Parliament House has been vested 
in a special Authority created for the purpose and a similar 
model could be adopted for the Museum of Australia, assuming the 
project was to be of sufficient size. The new town of Gungahlin 
will be in planning for some years yet but the principles on 
which it is to be constructed are well established. Bodies of 
expertise have been built up in Canberra and there are firms of 
consultants, with long experience in planning and development on 
behalf of the NCDC who could serve a management organisation 
within a Government Department charged with the planning and 
construction of Canberra. 

The areas of special national concern are largely developed and 
aside from the open space system, there are no outstanding major 
projects to be completed. In its final submission to the 
Committee (29) the NCDC acknowledged that it could not sustain 
its future existence on the grounds of physical planning needs. 
Instead it argued that the complex administrative needs of the 
city arising out of redevelopment and development that are 
likely to take place, could best be carried out by a planning 
authority and that the planning authority itself should change 
its orientation and bring its unique professional skills to 
focus on the contemporary problems of the city. 

Of course, the White Committee had no charter to closely 
examine the Department's human resources but clearly it did not 
believe they were adequate to the task of estate management or 
the Qversighting of the planning of the City. However since the 
Inquiry, a member of the Committee has publicly expressed his 
dissatisfaction with the Department's capacity to perform its 
estate management function (30). It is very likely that his 
statement reflects the views of the Committee when it formed its 
recommendation. 

Notwithstanding, the original proposition has yet to be 
answered. Is planning the servant of land managem~nt or is land 
management the method of achieving the planning intention? 
Throughout this Report attention has continually been directed 
towards the ethos of the City Plan and towards the history of 
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its planning and the record of attempts by the public 
administration to demean or pervert that ethos. The White 
Committee whilst careful to avoid criticism of earlier 
administrations, included in its Report a historical perspective 
(31) which could hardly have been prepared without the 
Committee being aware of the continual conflict between planners 
and administrators. It is doubtful if the Committee wished to be 
guilty of perpetuating this situation but it recognised that 
historically, Departmental control over planning, construction 
and development could not be relied upon to maintain the 
essential ethos. Further the Department's submission had already 
signalled its intention to tailor its actions according to 
political dictates (32), whi.Le there has been a long standing 
acceptance of the view that Canberra's planning must be kept 
clear of political interference if it is to succeed. 

The ultimate conclusion is that so long as the objective remains 
to build a National Capital with its own distinctive character, 
it will be necessary to charge a specialist body with that 
responsibility. At this stage the general feeling of Australians 
towards the National Capital is to admire its unique qualities 
and to endorse its special development. The history of Canberra, 
dealt with in this Part, would not instil confidence that a 
Department of the Commonwealth could produce a better level of 
planning than its predecessors. In addition, on its own 
admissions, planning requirements would be weighed in with 
"other" needs of the City, as perceived by the bureaucrats. 
Finally, there is less guarantee that the Department itself 
would remain static than a specially created Commission. There 
have been a bewildering number of changes in Ministeries over 
the past twelve years and there is no likelihood that the 
process of creating and abolishing departments has come to an 
end. This being the hihite Commit t ee l s recommendation for the 
allocation of responsibility for estate managment is regarded as 
appropriate. 

Conclusions 
The White Committee undertook its inquiry at a time when the 
National Capital Development Commission was under considerable 
pressure from the public administration, special interest 
groups, the proponents of self government, and the community 
generally. It had performed its role for a very long time and 
had reached a plateau where its regular achievements were 
considered ordinary, and its standards of excellence in 
performance were less likely to engender admiration so much as 
resentment or frustration. The Commission was losing contact 
with the community and to some extent the Committee of Review 
offered the community at large the opportunity to channel its 
concerns into formal submissions. 
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Curiously, the Canberra community, just as it rejected self
government in 1978 after long and sometimes bitter criticism of 
its lack of political representation, having now been presented 
with the opportunity to participate in a review of the NCDC, 
displayed a reluctance or disinterest in the proceedings. The 
hearings were poorly attended accept by those \vith an immediate 
interest in the matters under examination on the day and the 
public appeared to be satisfied to leave the attack to those 
special interest bodies who seemed best equipped to mount the 
attack. The occasional bitter attacks raised little interest in 
the community and the eventual outcome attracted almost no 
response expect from the House of Assembly after some initial 
fulminating, was eventually to endorse almost all of the 
Committee's recomendations. 

Yet the Inquiry has performed a valuable function. Much more 
than the PJC Inquiry that preceded it, the \vhite Committee 
caused the Commission to seriously evaluate its position at the 
end of its first twenty five years of service to the nation and 
the community. The Commission made five submissions to the White 
Committee and there is no hint in the earlier presentations of 
the radical proposition that would be put forward in the final 
document that the Commission should widen its top management 
structure to allow a wider representation of views at the 
executive level (33). In its submission the Commission saw a 
continuation of the existing top structure through a full time 
chairman and two associates. The part-time (community) 
representatives would be an appendage, probably in much the same 
position as the elected commissioner on the Federal Capital 
Commission. 

The Commission seems to have learnt less from the exercise than 
one might have wished. It still fails to realise that such a 
proposition is not real power sharing when evaluated by the 
Committee or the community. It would be interesting to establish 
if the Commission was surprised at the radical rearrangement of 
the Commission recommended by the Committee whereby the only 
full time member would be in the minority and would likely find 
himself the servant of the part time members. At any rate the 
Commission appears to have accepted the recommendations 
philosophically enough and it is fair to believe that there is 
an honest acceptance of the value of the proposal and the need 
to work towards its implementation. 

In the long run, true leaders always put the wellbeing of the 
organisation before their own interests and it is to be expected 
that the Commission will take the course that will reorientate 
the organisation towards the future needs of the National 
Capital, no matter what the cost to existing personalities. 
There is always a tendency to overlook the effect of individual 
personalities \vhen discussing something as vast as the long term 
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development of the National Capital, but in this work an attempt 
has been made to show the critical impact of a very small group 
of strong personalities. 

The present Commission is a direct descendant of a short 
straight line from Colonel David Millar, through Walter 
B.Griffin, Sir John Sulman, Colonel P.T.Owen, Sir John Butters, 
the obiqitous C.S.Daley and Sir John Overall. The work of each 
of these people has had a lasting effect on Canberra and in the 
end it is the actions of men such as these that determines the 
course of the city more than any legislation, or schemes for 
plans or programs. They are essentially different people from 
the, rest of the community and the extent of their energies and 
their motives for what they do may be unclear to their 
contemporaries. It would appear that the present Commissioner 
accepts the evolutionary process now proposed and will work 
towards it. It would be interesting to discover what his views 
might have been on the topic two years ago. 

However, having expressed confidence in the Commission to work 
towards the implementation of the White Committee Report does 
not negate the assertions put earlier in this Report that there 
are serious problems in what is being proposed and how it is 
proposed to achieve the objectives. This Report is concerned 
with the statutory aspects of planning, and planning from a 
broader perspective than that which sees the NCDC as the hub on 
which planning can turn. The Report now moves to an evaluation 
of planning systems elsewhere and to the role of the community 
in planning. 
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CHAPrER ONE 

Introduction 

This Part provides a background of principal planning 
legislation in each of the Australian States, the Northern 
Territory, the United Kingdom and New Zealand. 

The purpose of providing a summary of principal planning 
legislation is to provide the reader with an oversight of the 
planning systems used in other places which have similar 
characteristics to the Australian Capital Territory. Part One 
has traced the history of planning in the ACT and indicated that 
the Territorial legislation was devised in the 1920's as an 
emasculated form of NSW legislation, the Local Government Acts 
of 1906 and 1908 having been specifically excluded from 
operating in the Territory. 

Scheme of Part Two 
The Part is made up of nine short chapters, one for each country, 
state, or territory examined. The chapters are grouped 
for convenience according to major characteristics which they 
share. The chapters appear in the following order: 

Chapters Two and Three deal with Queensland and Tasmania 
respectively. The common factor linking the planning 
legislation of these two states is that they both have 
retained the Local Government Act as the vehicle for 
carrying out Town and Country planning. 

Chapters Four Five and Six deal with New South Wales, South 
Australia and the Northern Territory. Beginning with New 
South Wales in 1979, each of these three States have 
enacted a planning act based on an environment orientated 
philosophy intended to provide a compromise between earlier 
legislation based on early English town planning law. 

Chapter Seven deals with Victoria which shares similar 
characteristics with other Acts but has no particular 
feature which makes it stand out. 

Chapter Eight deals with Western Australian whose Town 
Planning and Development Act is based on repealed New 
Zealand legislation. 

Chapter Nine deals. with New Zealand whose planning 
legislation is the same time both environment and social in 
its orientation. 
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Finally, Chapter Nine presents the 1971 UK Town and Country 
Planning Act, the linear descendent of the Housing, Town 
Planning etc., Act which really began it all. 

In searching for legal advice on planning matters in the ACT, it 
is normal to turn unquestioningly to planning law in systems 
based on the English Town Planning Laws after 1932 and this 
practice is likely to be followed in the future. All Australian 
planning systems, and that of New Zealand are linear descendents 
of English planning law and it is therefore relevant to examine 
those systems so as to establish an appropriate system for the 
ACT. 

Notwithstanding the justification provided for Part Two it is 
possible to pass directly to Part Three without losing the theme 
of the Report. Part Two can be used to broaden ones' 
understanding of the general nature of planning law in 
Australia and it is a valuable aid to understanding the 
conventions which are proposed to be adopted in the A.C.T. 

In Australia all six States and the Northern Territory have 
identifiable planning legislation intended to provide for the 
orderly and proper planning of public and private land. Each 
system provides two tiers of planning, the higher level 
administered by a Minister of the Crown who oversights the 
legislation to ensure that planning at all levels meets the 
objectives of the government, and the lower level ensuring that 
planning schemes for each locality are consistent with the 
wishes of the local community as enunciated by their local 
council. 

In all states except Queensland and Tasmania the planning 
legislation is separated from the local government legislation, 
although the local government legislation is essential to ensure 
the operation of the more general planning requirements. No 
state has been able to construct a single legislative frame for 
its planning and each state relies on supplementary legislation 
to deal with related aspects of planning such as environmental 
control, conservation of heritage items and specific important 
planning schemes requiring large scale coordination or special 
planning powers not contained in the base legislation. 

In the following chapters the prescribed system for making, 
amending and repealing plans, the method of development tontrol 
and the avenues for public participation in the system is 
identified. 
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CHAPTER TWO 

Queensland 

Principal Legislation
 
The principal legislation is the Local Government Act 1936
 
Queensland. Section 33 of the Act provides for the preparation,
 
implementation and administration of town planning schemes.
 

Additional legislation of consequence is: 

• The	 State Development and Public Works Organisation Act 1971~ 

1978 (State and Regional Planning and Development, Public 
Works Organisation and Environmental Control Act 1971, No.55) 
- an Act to provide for State Planning and Development 
through a co-ordinated system of public works organisation, 
for environmental coordination and related purposes 

• The City of Brisbane Town Planning Act 1964-1974 

Making, Amending and Repealing Plans 
The Local Government Act covers all of Queensland except for the 
City of Brisbane. The Act is administered by the Department of 
Local Government but the Department has no role in the 
initiation of planning schemes nor any responsibility for the 
formulation and implementation of planning on a state or 
regional level. 

The making of town planning schemes is the responsibility of 
the appropriate local government authority, but local 
authorities are not obliged to do so. Indeed, the process of 
plan making appears to be constructed to persuade councils to 
avoid the exercise, altlhough there is increasing recognition 
that planning schemes provide the only defence against 
undesirable development. 

A decision to prepare a planning scheme must be made by 
resolution of the full council, followed by an application to 
the Minister for approval of the resolution. The approval, when 
granted is subject to notification in the Gazette. At the time 
the resolution is made, Council is also required to prepare a 
map of the area to be planned, this map forming part of the 
resolution itself. 

3
 



The proposal to prepare a planning scheme is subject to 
examination by all Commonwealth and State agencies having an 
interest in works in the local government area, including the 
Co-ordinator General appointed under the State Development and 
Public Works Organisation Act who will be concerned with 
environmental impact of the planning proposals, and with 
development works which might flow from' the scheme. The 
Coordinator General operates as part of the Premier's 
Department. 

After gazettal of the intention to prepare a planning scheme, 
council has the power, pursuant to s.31 of the Act to make by 
laws to control development in the planning area that might 
otherwise preempt the planning scheme or permit speculative 
investment. Interim development bylaws are time limited to six 
months but the number of renewals are unlimited. 

The form of a planning scheme and its content are specified by 
the Act insofar as it refers to the preparation of: 

• scheme maps (zoning plans) 
•	 an Order in Council i.e., the schedule of permissable and 

prohibited land uses within each planning zone defined on the 
scheme maps, including existing land uses 

•	 a town planning bylaw establishing procedures for making 
application to establish a land use under the scheme, to 
claim for injurious affection, and setting out conditions for 
approval including performance criteria. 

However, there is no requirement for the preparation of an 
environmental impact statement, except as part of the overall 
assessment of the proposal and no requirement for the 
preparation of study documents to validate or justify the 
planning scheme such that they would assist the community to 
assess or comment on the proposals. 

To assist in overcoming this deficiency, section 33(4)(vi) 
provides that a local authority may prepare a Strategic Plan and 
Development Control Plan for the Planning area. The preparation 
of the strategic plan is obligatory unless an exemption is 
granted by the Minister, while a development control plan is 
prepared at the discretion of the local authority. Where they 
are prepared either as part of the plan or subsequent to it,they 
are incorporated in the statutory portion of the planning 
scheme. 
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The Strategic Plan contains: 
•	 a statement of goals and objectives for the planning scheme 

area, 
• maps showing preferred dominant land uses, 
•	 copies of supporting information used or in connnection 

with the preparation of the plan. 

The Development Control Plan contains: 
• maps	 indicating the intentions for the future development of 

the planning area, 
•	 a statement of criteria to be used in determining the type, 

scale and distribution of supporting land uses, 
•	 copies of supporting information used for or in connection 

with the preparation of the plan. 

Departmental policy requires that the Strategic Plan be broad 
scale and general in its presentation and not contain 
information that is set out in supporting documents. There is no 
requirement for uniform symbols or diagrammatic presentation. 
The value of the Strategic Plan is somewhat limited without 
the aid of the non-mandatory development control plan which is 
clearly essential in order to appreciate the impact that 
translation of the strategy through the planning scheme will 
have on the existing environment and amenity. 

The draft planning scheme, including the strategic plan and 
development control plans, are submitted to the Department of 
Local Government for preliminary review. This review is 
comprehensive in that it spans planning, legal, and equity 
aspects and is considered critical in the planning process. At 
this stage the planning scheme is confidential and consideration 
of its intentions is limited to the preparing authority, the 
Department and a small number of government agencies mainly 
concerned with environmental impact. It is incumbent on the 
planning authority to amend the scheme to incorporate comments 
and criticisms of the reviewing agencies and to submit the 
amended draft to the Department for final checking. 
Subsequently, the draft plan is available for public 
consultation. 

Planning schemes are notified in the Ga~ette and in a newspaper 
circulating in the planning area. There is a right to object to 
any provision of a proposed planning scheme, and the right 
extends to every person and organisation, including businesses 
government agencies and other- local authorities who have a 
concern with the proposal whether or not the objector has a 
personal interest in the area or not. 
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Planning schemes are open to objection for a period of 90 days 
from the last date of publication of the notice of proposal. 
Objections are lodged with the Clerk of the local authority 
and the authority is required by the Act to consider every 
objection together with the grounds on which it is based~ When 
the authority submits the planning scheme to the Minister 
seeking approval by the Governor in Council, the authority is 
required to submit its representations in respect of each 
objection with the planning scheme within 90 days of the 
closing date for objections. In considering the nature and 
extent of objections, the Minister is empowered to institute 
public inquiries into planning schemes but this procedure does 
not appear to be used at all. 

Draft planning schemes may be considered by Cabinet before being 
submitted to the Governor in Council and any modifications 
arising from Cabinet~considerations are inserted by the local 
authority prior to approval. 

Subsequently a planning scheme may be amended on the initiative 
of the Minister, or by a local authority acting either on its 
own behalf or on behalf of a private applicant. 

Development Control - Appeal and Objection 
A town planning scheme will provide for range of land uses 
within the planning area. The use of the land for the prescribed 
purpose or some other purpose is subject to some qualification, 
i.e.: 

some uses are as of right and do not require town planning 
consent, 
some zones will contain existing land uses which do not 
conform to the adopted planning scheme, but will be 
permitted under non-conforming use rights, 
any person having a interest in land may apply for approval 
to vary the classification to prohibit a use so as to 
change the zone to one permitting the prohibited use, 
the right to establish a land use does not diminish the 
obligation to seek planning consent to any development 
approval. 

Applicants seeking to use land for purposes for which the 
approval of the local authority is necessary, including 
rezoning, require the public notification of the proposed 
change. Rezoning proposals are subject to publication in the 
Gazette and in a newspaper circulating in the area, and consent 
uses are puolisnea in a newspaper ana a notice is attachea LO 
the land. 
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Rezoning proposals are subject to objection by any interested 
party within 30 days of notification. If a proposal ,attracts 
objection, the objections, together with the local authority's 
representations on the issue, are submitted to the Minister with 
the authority's recommendations to approve, modify or refuse the 
amendment. Objections are independently investigated by the 
Department, and on advice of the Minister the matter is 
determined by the Governor in Council, his decision being 
binding on all parties. 

Applications for consent uses are subject to objection by any 
person having an interest in the land. Not less than 14 days are 
allowed for objection after which the local authority makes a 
provisional decision in the matter and advises the applicant 
and objectors. Parties have 30 days to appeal, no appeal having 
been lodged in this time the local authority confirms its 
decision. In the event of an appeal, the matter is dealt with by 
the Local Government Court, the council being cited as 
respondent and the appropriate party (objector or applicant as 
the case may be) being entitled to join with the local authority 
as respondent. The decision of the Court is binding on all 
parties. 

Environmental Control 
No specific environmental control provisions exist in the 
Queensland planning legislation. State authorities establish 
internal guidelines for those aspects of environmental control 
in which they have an interest. The Coordinator General 
maintains a responsibility to oversight the government 
authorities needing to take environmental effects into account, 
and local authorities are expected to build environmental 
control into their planning schemes. There is an expectation 
that authorities will exercise appropriate control but there is 
no compulsion to do so. Local authorities are able, pursuant to 
s.32A to adopt a policy requiring the preparation of 
environmental impact studies in certain circumstances, and that 
the Minister may require the submission of an environmental 
impact study when a planning schene is submitted to him for 
approval. 

City of Brisbane Town Planning Act 
The Act empowers the Brisbane City Council to exercise all the 
functions of. a local authority but with certain important 
additional features. These include: 

•	 the requirement to prepare and maintain a town plan 
•	 extending the objection provisions to objections against 

council representations, 
•	 provision for public inquiries.
 

flexibility in council initiated proposals for rezoning,
 

7 



• prOV1Sl0n	 for applicants and objectors to face each other, 
either being able to appear as respondents before the Local 
Government Court, 

•	 the intention that Council shall initiate development and 
redevelopment, 

•	 the establishment of the Local Government Court, 

Summary and Comment 
Queensland's planning legislation appears to have reached the 
point which that of New South Wales departed from some five 
years ago. On the face of it the legislation seems to provide 
adequate safeguards for environmental protection and existing 
and future amenity through the studies that accompany the 
preparation of strategic and development control plans. This 
however assumes that there is a vigilant community capable of 
detecting planning proposals in time to participate, that given 
the lack of uniformity in approach to the presentation of plans 
the community is capable of assessing potential impact, and that 
because the community is consulted about planning schemes rather 
than participating in them, there is some question as to the 
value of the Queensland legislation as a model for enlightened 
legislation in the ACT. 

There is an element of confidentiality which accompanies the 
formulation of the draft planning scheme. Initially, the draft 
plan is not notified to the community until after it has been 
adopted by resolution of the Council. Further, in the initial 
stages the plan is retained within the organisational framework 
of the States planning structure until the scheme has satisfied 
the various agencies concerned with State development. While 
these procedures would tend to ensure a fast passage for its 
final approval they would also tend to create an inbuilt 
resistance against any change engendered by public consultation 
which might necessitate the scheme having to endure a further 
round of agency scrutiny and negotiation. 

Further, the legislation provides for the scheme to ultimately 
be disposed of by the Governor in Council, that is the Governor 
acting on Government advice, and this procedure, to be found in 
other State enactments on planning, is a less than satisfactory 
conclusion to any so-called process involVing public 
participation. In short, when taken together with the absence of 
specific requirements to assess environmental impact, and a 
total lack of heritage legislation, the Queensland legislation 
not only appears inadequate, but appears to belong to a 
different era. 
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CHAPTER THREE 

Tasmania 

Principal Legislation 
Local Government Act 1962 (No.67 of 1962)(Reprinted 1980) 

• Part XVI- General Powers and Duties 
• Division I - Building 
• Division II - Building Estates and Subdivisions 

Part XVIII - Town and Country Planning 

Town Planning Organisation 
The Act provides for a Commissioner of Town and Country Planning 
with very wide powers to initiate town planning schemes, to 
approve them, to direct the making of town schemes by local 
councils, (hereafter referred to as corporations), and to hold 
inquiries. The Commissioner is the sole advisor to the Minister 
on town planning matters. An unusual aspect of the legislation 
is the provision for the appointment of a Special Commissioner 
(s.718B) with the powers and functions of the Commissioner 
appointed under s.718 but in respect only to the matters sett 

out in his Instrument of Appointment. 

Town planning may be carried out by local government authorities 
acting singly or collectively or by master planning authorities 
appointed by the Governor. 

Regional Planning 
Division 3 of the Act provides that two or more adjoining 
municipalities may petition the Governor to establish a master 
planning authority for an area comprising the petitioning 
municipal~ties. Two such master planning authorities have been 
estabiished. The func~ion of a ma~ter planning authority is to 
prepare policy plans for the whole, or parts, of its constituent 
municipalities (s.743A). and to make recommendations to 
municipalities on how their powers should be exercised with 
respect to those policies (s.743B). Municipalities are bound to 
exercise their powers in accordance with the master planning 
authority's recommendations unless exempted by the Commissioner 
(s.743B(2)). 

Section 745 provides that after a master plan has been subject 
to the process of public exhibition and objection and has come 
into force, all planning schemes made by constituent 
municipalities shall conform with the master plan. A planning 
scheme is void to the extent to which it is inconsistent with 
the master plan. 
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A master planning authority may make interim orders, and serve 
them upon landowners directly affected, in areas not covered by 
master plans. The duration of an interim order under this 
section is not time limited (s.746). 

Fogg (in Process, Procedures and Plans, pp.563-4) has 
criticised Australian regional planning generally, and Tasmanian 
regional planning particularly, because it places the regional 
planning powers entirely in the hands of the local government 
authorities and does not represent proper regional planning. 
Whilst the Co~missioner may refuse approval to a planning scheme 
which does not conform with a covering master plan, neither the 
State planning authority or the Minister may give directions as 
to the regional planning policies to be adopted so as to give 
effect to Government policies. 

Master plans have the effect of conditioning the statutory 
planning of local government authorities, but there is no 
executive power in the master planning authority to initiate 
works on its own behalf or to introduce regional schemes. The 
legislation requires planning policies to be inplemented 
piecemeal by each municipality for so much of a policy as 
affects its own development. 

Making, Amending and Revoking Planning Schemes 
The making of planning schemes in Tasmania is significantly 
different from the making of schemes in other States. The 
general nature of planning schemes in the Australian States, and 
a characteristic generally criticised in planning literature,is 
to provide the structure for development and then to await 
private enterprise initiative to develop the land according to 
the dictates of the market. The Tasmanian Local Government Act 
contains provisions to empower local government authorities to 
require development to occur, and if the landholder is unwilling 
or unable to carry out development, to vest the land in some 
person of substance or to take the land itself in order to 
execute the required development. 

The tenor of the Tasmanian legislation is one orientated towards 
development, an orientation with both benefits and problems. The 
concern to have development commenced is clear in the opening 
sections of Part XVIII, where every effort is . made to have 
planning schemes prepared. 

Division 2 provides that the Commissioner may require any 
municipality to prepare a planning scheme and that it must be 
forthwith prepared within the specified time or if not the 
scheme may be prepared on its behalf by the Commissioner (s.723). 
Within the section there is provision for the Commissioner to 
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agree to the preparation of combined schemes by two or more 
councils and for the cost of preparing schemes to be either 
horne by corporations or shared with or fully paid for by the 
Commissioner~ 

The Seventh Schedule to the Act provides a wide range of 
matters that might be dealt with in a planning scheme. The 
notable absence is anything to do with the protection or 
enhancement of the environment. Clause 7 provides for the 
definition of areas to be used exclusively or principally for 
specified purposes or classes of purposes. However, 8.698 of the 
Act provides that corporations may make bylaws to define land 
use zones and to prohibit within those zones such uses as the 
corporation declares unlawful. 

"~ereas most legislation governing the making of planning 
schemes is reasonably specific about the steps to be taken, the 
1980 update of the Local Government Act (Tasmania) remains 
fairly obscure in this regard. Unlike other legislation, the 
Tasmanian Act does not require corporations to determine by 
resolution to prepare a planning scheme so that, as with 
Queensland and Western Australia, the first inkling of a scheme 
will come through the passing of a 'council resolution to 
provisionally approve it (8.726). Provisionally approved schemes 
are submitted to the Commissioner who in turn provisionally 
approves it subject to such amendment as he sees fit (5.727(2). 

Provisionally approved schemes are exhibited for a period of 
three months prior to being made. There are no special 
provisions for the public notification of a planning scheme 
which, like all other matters subject to public notification, i~ 

subject to a notice in a newspaper circulating in the 
municipality and publication in the Gazette (8.877). 

The right of objection to a planning scheme is available to a 
limited class of persons. Owners or occupiers of rateable 
property, health officers, and where a scheme has been altered 
by the Commissioner, the corporation itself may object to a 
planning scheme (s5.727(4)(5) & 8728). 

The Commissioner is empowered to consider objections to planning 
schemes and to determine the outcome (8.729). The Act requires 
the corporation to report on the public exhibition process and 
to provide its opinion on objections and the Commissioner may 
therafter make the scheme with or without modification. Although 
the wording of the Act is not clear, appeal lies from the 
Commissioner's decision for both~the affected council and other 
objectors (8.729(1)(2). 
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The Act provides for the Commissioner to hear objections and to 
admit to the hearing any person he considers to have an interest 
in the matter. The Commissioner is empowered to uphold any 
objection or dismiss it and approve the scheme. Where he 
proposes that a scheme be substantially modified he may 
recommend to the Minister that the Minister reject the scheme, 
or alternatively the Commissioner may direct that the scheme be 
done again. Amending work is subject to the public exhibition 
process. Schemes are finally approved by the Commissioner who is 
required to seal them after which they lie before both Houses of 
Parliament for 30 sitting days before coming into force. 

Of all the systems operating in Australia, the Tasmanian is the 
most deficient in public participation procedures. There are no 
provisions for planning studies and the notification procedures 
are token only. The provisions for objection and response to 
changes in a scheme resultant on objection do not protect the 
rights of interested parties to be aware of changes in a scheme, 
and the legislation generally lacks the openness and willingness 
to make information available to the public which is found in 
more enlightened statutes. 

Appeals to the Commissioner, arising out of the Commissioner's 
own decisions to determine a planning scheme, is a quaint 
process but lacks the element of disinterest in the matter under 
consideration that most tribunals require. Ultimately the 
avenue to frustrate- undesirable schemes would seem to require 
pressure on parliamentary representatives to secure the 
disallowance of the scheme during the 30 days it lies before the 
House. 

That the Tasmanian method of making planning schemes is totally 
lacking in any concept of community participation in planning, 
is particularly disquieting, as the planning provisions of the 
Act have only been reviewed in the past four years. Again the 
legislation is lacking in any clear objective of what, other 
than development, the Parliament wishes to achieve through 
planning, and although the Commissioner may have enlightened 
policies by which to judge provisionally approved planning 
schemes, they are of much less value than clearly expressed 
intentions embodied in the statute. 

The implied intention of the Parliament-may be divined from the 
following section (731(1)), which requires the municipality to 
enforce and give effect to the requirements of the scheme. This 
section imposes on the municipality the requirement to undertake 
public works included in the scheme, and as previously stated 
empowers council to require the carrying out of proposed 
development by landholders. 
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Section 751 of the Act empowers a corporation to direct a 
landowner to develop his land in accordance with the intentions 
of a sealed planning scheme or if he is unable to do so, to make 
the land available to a person of substance who has covenanted 
with the corporation to develop the land. The landowner may 
appeal to a police magistrate on the grounds that the 
development notice will impose a substantial burden which has no 
expectation of being recouped, or cause the landowner a loss 
that is excessive in all the circumstances. The term "make the 
land available to aperson of substance" means that the 
landowner covenants with the municipality to sell the land to a 
person who will develop it (s.753) if he cannot develop the land 
himself. Where the landowner does not notify the municipality 
that he will develop the land, cannot find a person to purchase 
aand develop it, or cannot find a person acceptable to the 
council to purchase and develop the land, the corporation may 
purchase the land itself and if it does so, it must develop it 
and sell or lease it, or lease it for the purpose of building 
whilst retaining the option to purchase the completed building. 
(s.754). 

Where a corporation proposes to amend a scheme, it is subject to 
the same public exhibition process as before, but the amended 
scheme is approved by the Commissioner without further reference 
to the Minister or Parliament. However, additional powers are 
available to modify or withdraw planning schemes and these are 
discussed under the heading "Compensation" beLow, 

Environmental Impact 
The Tasmanian legislation contains no reference to environmental 
impact, environmental assessment, or environmental protection. 
There is no cross reference to the Environment Protection Act 
1973 and no requirement for authorities making planning schemes 
or--determining planning applications to give consideration to 
environmental aspects of the proposal. Fowler, (Environmental 
Impact Assessment, Planning and Pollution Measures in Australia, 
AGPS (1982) at p.59) indicates that the introduction of 
effective environmental provisions has stalled because the 
Government was unsure whether to include the provisions in new 
planning legislation to replace the existing Part XVIII of the 
Local Government Act, or to incorporate the required ·statutory 
proceduresin the Environment Protection Act. In the event the 
Government has done neither. 

The Environment Protection Act provides for scheduled premises 
which require a licence from the Director of Environmental 
Control to operate. The Director may withhold the licence until 
an EIS has been satisfactorily agreed. Where the development 
relates to premises other than scheduled premises (similar to 
designated developments in NSW) it is the responsibility of the 
local planning authority to determine whether or not it requires 
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an EIS to be prepared before determining a planning application. 
The situation is made more ludicrous by the fact that where a 
local authority proposes development on its own behalf the 
guidelines expect that it will determine if it should prepare an 
EIS at its own volition and subject itself to examination and 
the processes of environmental study. Fowler observes (p.61) 
that cooperation between the Director and responsible 
authorities has varied widely. 

Interim Development Orders 
Section 734 empowers a corporation to make "interim orders" 
over land subject to the preparation of a planning scheme. 
Unlike interim development orders elsewhere, the Tasmanian 
version is not time limited or subject to the approval of a 
superior authority. Further, the refusal to grant planning 
approval extends beyond the matter of preempting a planning 
scheme in preparation and is available for contravention of town 
and country planning principles generally, or where it might 
interfere with the amenity of a neighbourhood. 

Complex legal procedures attach to interim orders. Their 
enforcement is through injunction where it appears to the 
Supreme Court of Tasmania just and convenient to do so. Appeal 
against the determination by a corporation is available to any 
person injuriously affected by a dispensation from an interim 
order, a refusal or conditional approval of consent, or approval 
to undertake development while an interim order is in force. 
(s.734(6). 

The Act allows third party appeals against determinations under 
interim orders, and requires persons directly affected by a 
determination to join the appeal as respondent. 

Development Control 
Three types of development require planning approval: 

•	 development prescribed by the Minister as subject to 
approval, 

•	 development as of right, but which the corporation has 
the power to attach or relax conditions, 

•	 development which the corporation has the power to refuse 
or permit (s.733B). 

An applicant for planning approval is required to publish a 
notice of his proposal in a newspaper circulating in the 
locality, and display the notice in a conspicuous position on 
the land. Fourteen days is allowed as a minimum for 
representations by interested parties, but the corporation may 

.extend the period for not more than a further 14 days if it so 
desires. After making its decision on the application the 
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corporation notifies all parties to the application, including 
those having made representations, and publishes a notice in a 
newspaper circulating in the locality. Twenty one days are 
allowed for lodging appeals. 

Planning Appeals 
The Act establishes a Planning Appeal Board consisting of a 
qualified legal practitioner, and two other persons one of whom 
is to be experienced in town and country' planning 
(8.734(19)). There are no provisions in the Act for rules of 
procedure, nor indications of the matters to which the Board is 
to address itself in an appeal. There is no reference to matters 
of law, and no direction on appeal from the decisions of the 
Board. However the legislation does not aeclare the Board's 
decisions to be final, ·so that in the ordinary course of events 
it can be anticipated that an appeal would lie from a decision 
of the Board to the Supreme Court of the State, but to what 
extent the Court could exercise its jurisdiction is uncertain. 

The uncertainty is increased because various parts of the Act 
refer to proceedings which may be taken in Magistrates Courts 
and the Supreme Court so that it would be reaso~able to assume 
that the Act intends to provide for those matters which may be 
settled in Court, and conversely, to prevent those not mentioned 
from being dealt with in this way. 

Compared with planning appeal tribunals elsewhere, the Planning 
Appeal Board has a very limited jurisdiction, being limited to 
appeals on planning applications from planning schemes or 
interim (development) orders. Three other matters, compensation, 
betterment, and orders to develop land would, one might expect, 
give rise to appeal. 

An order to develop is subject to appeal, but to a Magistrates 
Court and not to the Planning Appeal Board as one might expect. 
This avenue of appeal is apparently a hangover from repealed 
provisions in the Act when police magistrates heard all planning 
appeals and an Appeals Board did not exist at all. (A similar 
situation existed in Victoria). However there is no appeal from 
decisions made on an application for compensation for injurious 
affection or for assessed betterment. ,Nor is there appeal from 
the direction of a corporation to a landholder to cease an 
existing use although the power; to make such a direction is 
completely discretionary. 
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One must conclude that the appeal prOV1S10ns of the Act leave 
much to be desired. They cater largely for dispute between 
corporations and 'landowners although the provisions of the Act 
are vague enough to allow the Board to entertain almost any type 
of appellant. The Jurisdiction of the Board is too restricted 
and can hardly ensure that the Board plays an ~mportant part in 
the planning system, in a way that other Tribunals do. It is 
noticeable that there are no powers to award costs, no powers to 
require enforcement and its decisions become the decisions of 
the council, in a similar way to that by which the NCDC is 
required to implement the directions of the Design annd Siting 
Review Committee in the ACT. 

Existing Use Rights 
Sections 756 and 759 of the Act affect existing uses. Section 
759 provides that no scheme, plan or order shall affect the 
continuance of a lawful use of the land or the maintenance of a 
lawfully erected building or structure existing at the time the 
scheme or plan came into effect. The Tasmanian legislation 
contains none of the conditions for discontinuance through non 
usage found in legislation elsewhere or to permit non-conforming 
uses in lieu of existing uses as applies in NSW or Victoria. 

In 1947 corporations had been given the power to define zones by 
bylaws (11 Geo. VI No.78 ) and these powers had been transferred 
into Part XVII of the Local Government Act. Section 698 provides 
for the definition of zones, subsection(I)(a) providing for the 
continuance of existing uses and subsection (l)(B) permitting 
the enlargement, extension, or rebuilding on land if such was 
permissable immediately before the bylaw came into force. These 
powers are read as being complementary to the planning powers in 
Part 'XVIII as they are neither referred to in, or are repugnant 
to, the latter Part. 

Section 756 provides for discontinuance of existing uses where 
a corporation issues a "conformity notice t1 requesting the owner 
to cease the existing use within 12 months or such greater 
period as the corporation determines. There are no statutory 
requirements for issuing a conformity notice but the tenor of 
the section makes it appear that the corporation must intend to 
remove some nuisance or to develop the land in accordance with a 
planning scheme. Subsection 2 empowers the corporation to 
purchase land where the existing use has continued after the 
expiration of a conformity notice. and subsection 3(a) requires 
the corporation to sell such land after it has removed and 
building structure or machinery on the land, or develop the land 
and sell it, or lease it for building and purchase in accordance 
with section 754. Land used for a dwelling house, for 
agricultural purposes t and vacant land it excluded from section 
756. 
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Injurious Affection 
Section 735 provides limited rights to claim compensation for 
injurious affection arising out a planning scheme or a 
determination of the Planning Appeal Board. A claim for 
compensation may lie where it can be shown that expediture was 
incurred in complying with a planning scheme and that 
expenditure was rendered unnecessary by the subsequent variation 
or revocation of the scheme. 

Section 735(2) conditions the entitlement to compensation by 
barring the consideration of the effects of: 

any provision of a planning scheme which could 
have been made and enforced without liability to 
pay compensation by any authority other than the 
Commissioner or a corporation t 

development controls limiting bulk, mass, height 
of buildings, site coverage, plot ratio, external 
design and siting or cladding, 

a requirement of a corporation not to erect a wall 
fence or hedge to protect sight lines at 
intersections, 

development controls relating to loading/unloading 
and fuelling vehicles on co~~ercial developments, 

any building erected, contract made, or thing done 
in contravention of a sealed scheme, 

any refusal or conditional approval of a planning 
application. 

In the ordinary course of events compensation is not available 
under the Act in matters where the planning authority has used 
due care, skill, and diligence in assessment of planning 
applications, but some care would be necessary to escape action 
where the amendment or revocation of a scheme was 
contemplated. The major area for the use of the section would 
seem to be in cases where a planning scheme includes private 
land in, or creates from private land, an eminent domain. 

The Act contains a nice twist to the right to bring an action 
for compensation. Pursuant to s. 736 where a determination is 
made of the compensation payable under s.735, the corporation 
has one month to notify the claimant that it intends to withdraw 
or modify the scheme, order or determination which gave rise to 
the claim, and thereafter has three months to modify or amend 
the scheme. A claim for compensation is thereafter considered 
discharged, consequent upon the corporation paying the claimant's 
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costs, but the right is reserved for further claims against any 
modifications in a scheme. 

Betterment 
Part XVIII provides for the payment by landowners to the 
corporation of a sum equal to half the difference between the 
value of the land prior to the making of a planning scheme and 
that part of the current value of the land caused by the 
implementation of the scheme (5.738)(4). The corporation must 
give notice of its intention to claim betterment within 12 
months of sealing a scheme, and may withhold the making of its 
claim for up to 5 years. 

Claims for betterment are enforceable under ss 766 and 769 of 
Part XIX, and moneys so obtained are payable into a betterment 
fund for the purposes of defraying claims for compensation, or 
any expenses incurred in respect to a scheme (8.739(2). As with 
other States (with the exception of the ACT where payment of 
betterment precedes approval to vary the land use), the 
assessment of betterment is difficult to do accuratelYt and Fogg 
is pessimistic about the ability of governments to collect the 
charge. 

Historic Buildings 
Buildings having historical or architectural interest or which 
are of special beauty may be made subject to preservation orders 
pursuant to s.690A of Part XVII. Preservation orders may be made 
only on the recommendation of the National Trust and apply to 
prevent the demolition, alteration or extension of a building, 
Orders extend to the grounds, including vegetation and landform 
where specified, and also apply to require the building to be 
kept in good repair. 

Subsection 690(3) operates so as to: 

•	 entitle the owner to compensation for expenditure 
made worthless by a subsequent preservation order, 

entitle an owner to be subsidised for an excessive 
cost of maintenance arising out of a preservation 
order, 

•	 allow a police magistrate to order the corporation 
to purchase a building subject to a preservation 
order, 

Preservation orders run with the title and are pursuant to 
subsection 5, enforceable as if the corporation owned the land. 
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Summary and Conclusions 
Some inference may be drawn from the fact that of all the 
Australian States and Territories, only Queensland and Tasmania 
have yet to extract their town planning powers from the cradle 
of the Local Government Act and to give them separate and 
independent legislative framework. 

The Tasmanian legislation is more difficult to extricate 
because, where the Queensland Act is reasonably brief and well 
defined, the Tasmanian Local Government Act retains planning 
powers scattered through various parts and sections. The Act 
appears to be out of date both in language and principle, and 
reflects an earlier era where local government was the concern 
only of local ratepayers and disputes were meant to be settled 
quickly and cheaply before the local magistrate. These 
parochial flavours come through strongly in many parts of the 
Act,. and probably reflect staunch resistance against 
centralisation of planning powers. 

It may very well be that the governments that have allowed the 
system to endure have acted wisely in providing for each 
conrnunity the sort of planning that suits them best. It may well 
be a facet of life in the relatively few and small urban areas 
that a less structured system is adequate and that the passage 
of information about development proposals is effectively 
handled by each local community. 

The criticisms of the system stand out well enough not to 
require undue labouring. The paradox of a desire for 
development, and a determination to preserve the States wealth 
of historical buildings is clear. The lack of any consideration 
of environmental impact is deplorable. Overall, the suitability 
of such a system in the longer term is questionable. 
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CHAPTER FOUR 

New South Wales 

Principal Legislation 
Environmental Planning and Assessment Act, 1979, No.203 

- An Act to institute a system of environmental planning and 
assessment for the State of New South Wales. 

• Environmental Planning and Assessment Regulations 1980 
• Heritage Act 1977 
• Coastal Protection Act 1979 
• Local Government Act 1919 
• Land and Environmental Court Act 1979 
• Miscellaneous Acts (Planning) Repeal and Amendment Act 1979 

Town Planning Organisation 
Division 3 of the Environmental Planning and Assessment Act 
(the Act) provides for a Department of Environment and Planning 
whose Minister is charged pursuant to 8.7 of the Act with the 
responsibility of promoting and coordinating environmental 
planning and assessment. For this purpose the Minister is 
incorporated as a corporation sole,(s.8) The Act also provides 
for a Director (8.13) to carry out the functions conferred by 
the Act. Division 4 provides for the appointment of 
Commissioners of Enquiry by the Governor. Division 5 provides 
for an Advisory Co-ordinating Committee to advise the r1inister 
on effective co-ordination of the activities related to the 
achievement of the objectives of the Act, a Local Government 
Liaison Committee, Environment and Planning Advisory Committee, 
and such other committees as may be required from tirne to time. 
Planning appeals are heard by the Land and Environment Court. 

Making Amending and Repealing Town Planning Schemes 
Part III of the Act establishes a system of environmental 
planning instruments which set out the aims, objectives, 
policies and strategies to be adopted to achieve the objects of 
the Act. The Act provides for a hierarchical structure of 
planning instruments which, although 8.36 appears to some 
extent deny, is intended to encourage conformity between local 
planning instruments on one hand and Ministerial policies and 
regional plans on the other. The structure of this part of the 
Report is based on the assumption that the system is 
hierarchical, an assumption supported by s.117(2) which requires 
a local planning authority to exercise its function in the 
preparation of any draft local environmental planning in 
accordance with the principles set out in applicable State 
environmental planning policies and regional environmental 
plans. 
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Section 37 of the Act empowers the Minister to prepare State 
environmental planning policies with respect to any matter which 
in the opinion of the Minister is of significance for 
environmental planning for the State. Planning policies have 
been made for: 

•	 SEPP No.1 -Development Standards 
•	 SEPP No.2 -Minimum Standards for Residential Flat 

Development 
•	 SEPP No.3 -Castlereagh Liquid Waste Disposal Depot 
•	 SEPP No.4 -Development without Consent 

Section 39(2) provides for the Minister to publicise a draft 
State environmental policy as he considers appropriate and to 
consider submissions before submitting a policy to the Governor 
for approval. 

Division IV provides for the Director to prepare draft regional 
environmental plans on his own initiative or at the direction of 
the Minister. Regions are defined (s.4) as any area the Minister 
declares to be a region and to date vary in size from the Hunter 
Valley to the Botany Bay environs. Section 41 requires the 
Director to prepare an envirorunental study having regard to the 
environment of the land to which the regional environmental plan 
will apply, prior to commencing the formulation of such a 
regional environmental plan. 

Section 42 requires the Director to give public notice of his 
intention to prepare a draft regional environmental plan, and to 
publicly exhibit the environmental study for a specified period 
during which,time the public may make submissions on the aims, 
objectives, policies and strategies of the draft plan, and on 
the environmental study that has been carried out. While the 
preparation of a planning study is a general requirement in the 
Australian States, only NSW provides for it to be publicly 
exhibited and commented on prior to the making of the draft 
planning scheme. 

The Director in preparing an draft regional environmental plan 
is required to: 

•	 consider any applicable State environmental policy, 
•	 consider any submissions received pursuant to,ss.42-43, 
•	 consult with each council whose area is situated in the 

declared region, 
•	 consult with the Advisory Co-ordinating Committee, 
•	 consult with the Local Government Liaison Committee, 

consult with affected public authorities and agencies. 

With regard to public authorities, s.46 requires a public 
authority to provide information to the Director on request. 
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Sections 48-49 require the Director to· publicly exhibit the 
draft regional environmental plan and for any person to make 
submissions during the exhibition period. Subsequently, the 
Director may appoint a Commission of Inquiry to examine any 
aspect of the draft regional environmental plan, pursuant to 
s.119, and/or amend the plan as a consequence of considering 
submissions. Subsequent re-exhibition of the plan is at the 
Director's discretion. 

Section 50 provides for the Director to submit all or part of 
the draft plan to the Minister for approval and may at a later 
time submit the deferred matters as a further draft regional 
plan. 

Section 51 empowers the Minister to make a regional 
environmental plan as submitted to him or with any alterations 
he thinks fit. The Minister need not make the regional 
environmental plan (s.51(1)(c)) and may only make a plan where 
it deals with matters of environmental significance to the 
region. 

Division 4 provides for the making of local environmental plans 
(LEP) by a local government authority for its own area, or by 
two or more councils on their agreement pursuant to section 521 
of the Local Government Act. 

A LEP may be prepared for all of a local government area, part 
of that area, or any area covering all or part of two or more 
local government areas (8.54). A LEP may be prepared on the 
initiative of the local government authority(s) concerned or at 
the direction of the Minister (8.55). Where a decision is made 
to prepare an LEP the council is required to inform the Director 
of its intention, the reason for making the decision, the 
current planning position of the land, details of the known 
environment and the council's opinion as to the need for an 
environmental study (Reg.5). 

Section 57 requires local government authorities to prepare an 
environmental study as a prerequisite to the preparation of a 
draft LEP. Councils are obliged to prepare their local 
environmental studies in accordance with specifications provided 
to them by the Director and such specifications are to be 
notified in the Gazette (8.57(3)). 

Sections 59-63 provide for the same conditions as to the 
notification and exhibition of a local environmental study and 
for consultation with public authorities as applies in the 
making of a regional environmental plan except that the 
prescribed minimum period for the exhibition is not less than 
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fourteen days (Reg.B). In addition the conditions of display are 
most explicit, councils being required to give notice in a local 
newspaper circulating at least once a week in the area, and to 
publish the notice twice, not being greater than seven days 
prior to the beginning of the exhibition and seven days prior to 
its closing (Reg.7). 

Section 61 provides for the council in preparing a draft LEP to 
give consideration to submissions received as a result of the 
exhibition of the environmental study, and the findings of the 
environmental study. and to ensure that the draft LEP is not 
"substantially inconsistent H with any SEPP, regional 
environmental plan or relevant direction given under section 117 
of the Act. Section 117 provide not only that the Minister may 
give directions with regard to matters arising out of SEPP's, 
and regional plans, but in addition to "such principles, not 
inconsistent with the act, as are specified in the direction" 
i.e., on any matter the Minister thinks is appropriate to the 
achievement of Government policy on environmental planning. 

When a draft LEP has been prepared, council is required to 
submit the plan to the Department, together with statements of 
public involvement in its preparation, environmental planning 
instruments and directions under s.117 taken into consideration, 
and any inconsistency between the plan and the instruments and 
the reasons for any inconsistency (s.64). 

It will be recalled that s.36 provided for inconsistencies 
between instruments, indicating that the instruments are not 
hierarchical, as has been suggested in this Report, and that 
later instruments prevail over earlier instruments. Section 36, 
however, needs· to be read in the light of s.65 w4erein the 
Director is required to issue a certificate of consistency 
before a council may proceed further with the making of a LEP. 
The Director has three course of action: 

where he considers the draft LEP to be consistent with 
environmental planning instruments and directions 
issue the certificate. 

where he considers the draft LEP inconsistent 
issue the certificate and further certify that the 
inconsistency is justified, 

return the draft LEP to the council and direct that the 
LEP be amended so as to enable a certificate to be 
issued, 

Councils must comply with the direction and no appeal lies with 
respect ~o such directions of tne Director. 
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A certified draft LEP is exhibited for a period of not less than 
fourteen days after notification in a local paper circulating in 
the planning area. Submissions are required to be in writing and 
where either a person making a submission so requests, or 
council considers the issues raised are of such significance, 
council may hold a public hearing (s.68). Reg.IS requires all 
objectors to be notified in writing of the hearing and the 
public to be notified through a local newspaper at least twenty 
one days prior to the hearing. A report is required to be 
prepared on the hearing and council is required to make the 
report public. 

While the prescribed period of exhibition is fourteen days, the 
practice appears to be to allow exhibitions to extend much 
longer than this. A danger would probably appear to lie as much 
in allowing the exhibition period to drag on ,80 as to delay the 
making of an LEP, as it would in making the LEP with undue 
haste. 

The draft LEP is resubmitted to the Department together with 
certification of public involvement, compliance with relevant 
environmental planning instruments, justifiable inconsistencies, 
and justifiable exclusions of provisions included in the 
original draft LEP certified for public exhibition1s.68). The 
Hinister,after considering a report by the director, may: 

• make the LEP without modification, 
•	 alter the plan as he thinks fit to accord to 

environmental planning instruments and directions, or 
•	 alter the LEP by deferring parts for further 

consideration, 
direct that the LEP be re-exhibited in accordance with 
the procedures for public exhibition and submission, 

• make	 the plan with'such alterations as he thinks fit 
provided they do not affect the substance of the plan as 
submitted by council, 

•	 decide not to proceed with the draft LEP. 

-(section 70) 

The Regulation prescribes the format for a LEP. The format 
consists of: 

•	 a written statement of aims, objectives, policies etc., 
•	 a statement of reservations including a Table of Uses, 
•	 a statement of restrictions 
•	 a statement of conditions for existing uses 
•	 a zoning plan. 
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Prior to the enactment of the Environmental Planning and 
Assessment Act in 1979, the Local Government Act 1919 contained 
the town planning provisions applicable to the State. At that 
time the planning scheme was made in the form of an ordinance. 
Local Government authorities have largely retained the planning 
scheme ordinance format for their LEPs so that the LEP continues 
to be a control document, prescribing activities permitted and 
prohibited, and certain statutory requirements for development 
control, rather than fostering the objectives of environmental 
planning intended by the legislators. As a consequence, other 
than in the major plans prepared by metropolitan authorities, 
little appears to have changed in the application of plans to 
planning problems in NSW. 

An environmental planning instrument may be subsequently 
amended, altered, varied or repealed without the requirements to 
prepare an environmental study, to publicly exhibit the 
amendment, or for the Director to certify the amendment, unless 
the Director certifies to the contrary (8.74(2)). However, once 
a council begins to amend a LEP through the making of subsequent 
LEP's it is required to record the history of amendments on a 
master map prepared for the purpose. Such a master map is 
required to be kept available for public inspection (Reg.lS). 

Environmental Impact 
Notwithstanding the general nature of the Act with respect to 
the environment, certain classes of development attract the 
requirement to prepare environmental impact statements (ElS). 
Section 77(2)(d) requires an application to carry out a 
designated development to be accompanied by an ElS, and Part V 
of the Act requires a determining authority not to undertake or 
approve the undertaking of activities without an ElS. 

Designated developments are set out in Schedule 3 to the 
Planning Regulations and generally relate to dangerous, 
nuisance, or noxious industries. Prescribed activities are 
undertakings or projects carried out by, or on behalf of, a 
public authority (8.110). 

The prescribed form for an ElS is set out in cl.57 of the 
Regulation, .and on submission to the Secretary, t~e Minister may 
require that an inquiry be conducted pursuant to s.119. A 
development application may not be determined until the EIS has 
been dealt with. 
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Unless,(or to the extent that)it is required to be confidential, 
an EIS is a public document, and attracts submissions from 
mernbers of the public who consider that the undertaking may have 
an adverse impact on the environment. Any report made as a 
result of consideration of an EIS by the Department or a 
Commission of Inquiry is to be made public (s.113(5). 

Interim Development Control 
The concept of interim development control embodied in the 
planning legislation of other States is absent from the NSW 
legislation except to the extent that it is retained in deemed 
planning instruments, being planning schemes enacted prior to 
the present Act. 

Section 90 of the Act deals with the determination of 
development applications and embraces a broad range of planning 
considerations sufficient to restrain any attempt to speculate 
or preempt a LEP. The elements of section 90 are dealt with 
below, but the effect of applying them to a development 
application related to land not covered by a planning instrument 
would necessitate considerations, including the making of an 
EIS, similar to the making of a site specific LEP. 

Development Control 
Section 72 provides for the making of development control plans 
to provide more detailed provisions than are contained in an 
LEP. The form and content of a development control plan (DCP) 
are prescribed in Part III of the Regulation. Clauses 22-24 
provide that a council may make a DCP after displaying a draft 
ncp for the prescribed period'and giving consideration to any 
submissions received. The intervention of the Department is not 
a feature of the rnaking of a DCP. 

Part V of the Act prescribes the system of development control 
to apply in the State. It includes a range of development types 
i.e., 

•	 non -designated development: 
work excluded from development by definition (8.4), 
development for which an instrument specifies no 
consent is required (876(1), 
development for which no consent is required 
under SEPP No.4 (Development without Consent), 
development as a continuance of an existing use 
(8.109). 

development requlrlng concurrence of the Minister or 
public authority 8.76(1), 

•	 designated development, 
•	 prohibited development (for which amendment will be 

sought), 
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•	 advertised development (8.30)(4), 

Section 77 provides for a development application to be made in 
writing, and by the owner or the owners' agent. The section 
requires the applicant to set out in the application information 
demonstrating the consideration that has been given to 
environmental impact and proposed steps to mitigate any likely 
adverse effect. 

Only two classes of development are subject to advertisement and 
thereby attract consequent objection under the Act although all 
classes of development may attract objection by virtue of 8.123 
discussed below. "Quasi-designated development" i.e., 
development prescribed by section 30(4) as being subject to the 
conditions applying to designated development with respect to 
advertisement, and designated development must be advertised. 

Section 84 requires written notice to be given to adjoining 
owners and to other owners who in the opinion of the consent 
authority might be detrimentally affected. In addition to 
notices directly delivered the Regulation requires that: 

•	 the notice be exhibited on the subject land (cl.38), 
•	 publish the notice twice in the display section of a 

newspaper at not less than 14 day intervals,(clause 39). 
•	 the EIS for designated developments may be sold for not 

more than $25 per copy at the office of the consent 
authority, 

•	 "quasi-designated development" be excluded from the above 
provisions other than the provision to advertise the 
proposal, (cl. 40). 

Section 87 makes prOV1Slon for submissions by interested 
parties to be made in writing during the exhibition period 
(minimum fourteen days). Section 90 provides matters to be taken 
into consideration by a consent authority in considering an 
application, and this represents the only instance of objectors 
being provided with an indication of the grounds on which their 
objections should be submitted. 

After the closing of the exhibition period submissions are 
forwarded to the Minister or concurring authority. A consent 
authority may determine an application after seven days have 
elapsed if there have been no objections, or after twenty one 
(21) days after submisssions were forwarded to the Department 
unless, before that time, the Minister has directed that an 
inquiry be held pursuant to s. 119. 
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Section 90 represents the only comprehensive set of matters to 
be considered by a consent authority to be found in Australian 
statute law. (Section 90 is followed closely in s.110 of the 
Planning Act N.T.).It would be unlikely that any objection could 
be lodged outside the heads of consideration contained in 8.90 
which provide inter alia for consideration of: 

•	 any submission made under s.87 i.e, objection, 
the circumstances of the case, 

•	 the public interest, 
•	 and other prescribed matter, 
• and	 a range of matters under heads of consideration 

dealing with social, environmental and physical design 
matters. 

An application may be determined by a conditional or 
unconditional approval or refusal. An application is considered 
to have been deemed to be refused if: 

it is not determined within forty days of 
application (96(1)(a), except that 
for development requiring concurrence the period is 
sixty days, 
for designated development sixty days plus the period 
for which the application was exhibited. 

Section 95 requires the consent authority to advise each person 
who objected to the application, or who made a submission, of its 
determination. Section 97(1) provides for an applicant 
dissatisfied with a determination to have the right of appeal to 
the Court within 12 months of notice. Section 97(2) provides 
for any objector to that application to be notified of the 
appeal, and to have the right to join the hearing provided that 
he applies to the Court within twenty eight days of notice. 

Section 98 provides that any objector who is dissatisfied with a 
grant of approval, either conditionally or unconditionally, may 
within twenty eight days appeal to the Court, and that the 
consent authority, the applicant and, where concurrence was 
required, the i1inister, or the appropriate public authority may 
join the hearing as parties to the appeal. 

Existing Uses and Non-conforming Uses 
Division 2 makes provision for the continuance of existing uses 
provided that there is no discontinuance for a period in excess 
of 12 months. (s.107(3). Clause 52(1) permits a building or work 
being used for an existing use to be altered or extended 
provided that the extension does not increase tne floor space 
more than 10 per cent. A building used for an existing use may 
be rebuilt on the same allotment for the existing ~se or another 
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use provided that the floor area'of the new building shall not 
exceed the floor area of the old building by more than 10 per 
cent. Clause 54 permits existing uses to be changed to other 
(non-conforming) uses and from those to further and different 
uses. 

Injurious Affection 
The Act does not recognise the concept of injurious affection as 
such. Section 116 provides for the payment of compensation for 
land resumed or appropriated where the land was the place of 
residence of the landholder, of an amount, in addition to the 
valuation, equal to the cost of relocation, and of solatium for 
the necessity to relocate his residence. 

A~~@§l ~f6Yl§iOft§ 
The Land and Environment Court Act (LEe Act) provides for 
appeals against planning decisions referred to above to be heard 
by the Land and Environment Court. The grounds for appeal to 
the Court are dealt with above. The Court comprises the Chief 
Judge and two other Judges, and nine technical assessors. The 
Court jurisdiction is divided into 5 classes: classes 1,4,and 5 
being of principal concern to this Report. 

Section 34(1) of the LEC Act provides that where proceedings are 
pending in Class 1 or 2 of the Court's jurisdiction, the 
registrar shall arrange a conference between the parties to the 
proceedings or their representatives. The conference is 
conducted by an assessor, and the proceedings are informal. The 
parties may reach agreement and the assessor may dispose of the 
matter, or the parties may agree to the assessor deciding the 
matter if agreement is not reached on the issues providing that 
the period available for objection has expired. 

Where the parties to an appeal do not agree to a decision or do 
not agree to the assessor deciding the matter, the assessor is 
required to report to the Court and hand to the parties a notice 
of call over. Subsequently the matter is heard before a Judge of 
the Court sitting alone or assisted by one or more assessors 
(s.37). Alternatively the Chief Judge may direct that 
proceedings are heard by one or more assessors who are empowered 
by the Act to exercise the functions of the Court (8.36). 
Section 38 requires the. Court to conduct the proceedings with as 
little formality as the Act permits and, as is the case with 
tribunals, the Court is not bound by the rules of evidence,and 
may direct itself on procedures to be followed at a hearing. 

Section 39 provides that a hearing before the court is by way of 
a rehearing, and the Court has all the powers and discretions of 
the person or body making the appealed decision. Both the 
appellant and the consent authority have the opportunity to 
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approach the matter anew, the appellant being able to introduce 
amended plans, and the consent authority to bring new grounds 
for its decision in addition to those given in its notice of 
determination. The Court determines the matter as if it were the 
consent authority and does not make an order returning the 
matter to the consent authority to dispose of according to 
direction. 

Section 39(6) provides that the Court may dispose of an appeal 
subject to the concurrence or approval of another body, whether 
or not that concurrence or approval has been obtained. The Act 
is unclear on the effect of an amended or fresh application with 
regard to the need for public consultation, and there appears to 
be some uncertainty amongst the authorities as to whether the 
Court may proceed without consultation as it is required to have 
regard to any other relevant Act or instrument. However, section 
39(6)(a) permits the Court to determine the matter "whether or 
not the consultation has taken place or whether or not the 
concurrence or approval has been granted, •• ". 

While it appears that this exempts appeals normally referred to 
concurring authorities, and those referred to the Director, it 
is less than clear about the fate of determinations on matters 
normally the subject of public consultation or notification. It 
would seem that the Court may dispense with notification where 
the amended plan conforms with s.85, but should reject the 
application where it would normally attract the provisions of 
8.84 and these had not been observed. 

The Court may make orders for costs in exceptional 
circumstances, being by practice circumstances where a party to 
the proceedings has caused another party some loss resulting 
from unwarranted or unreasonable delay or action leading to an 
unnecessary appeal or extended appeals caused by mismanagement 
or incompetency of some sort. 

Appeal from a decision of the Court lies to the Court of Appeal 
on matters of law only. There are a wide range of matters which 
have been determined as being matters of law to be considered by 
the Court of Appeal and these go well beyond interpretation of 
statute. 

The Supreme Court may reverse, amend or affirm an order of the 
LEe. It may remit the matter to the LEC to be determined 
according to the directions of the Supreme Court, it may order a 
rehearing, or it may make such other orders as it sees fit. 
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A particular feature of the Land and Environment Court is that 
it has the same jurisdiction as the Supreme Court in certain 
matters. These are: 

•	 an application to restrain a breach of the
 
Heritage Act (8.153),
 

•	 an application to require compliance with
 
the procedural requirements for making an
 
environmental planning instrument (8.35),
 

•	 application to restrain a breach of the EPA Act (8.123). 

In the exercise of this jurisdiction the Court may grant 
injunctions, make orders in the nature of mandamus, certiorari, 
or prohibition, and make declarations for the purposes of 
disposing of applications in any of the above matters. (8.20). 

'I'he appeals prOV1S10ns of the EPA Act are generally more 
extensive than those found in other States. The class or person 
\vho may make application is not limited as it is in South 
Australia or, to some extent, Victoria, nor does the status of 
the applicant as an affected landholder appear to have weight as 
it appears to in other States. The legislation appears to have a 
greater facility for third parties to seek legal resolution of 
problems in planning. This facility would, one suspects, 
diminish with increasing distance from the State capital. 

Contributions to the Improvement of Amenities or Services 
A section of the legislation of abiding interest to local 
government authorities and developers is 8.94. The section 
provides that 

1t	 where a council ••• is satisfied that a development 
will or is likely to require the provision of or 
increase the demand for public amenities and public 
services within the area, the council may grant consent 
•••••• subject to a condition requiring 

(a) the dedication of land free of cost; or 
(b) the payment of a monetary contribution or both 

The Act provides that the money or land shall be set aside for, 
and applied, to t~e demand for which it was required. Councils 
have interpreted this section of the Act quite liberally as a 
contribution towards general revenue, or a .gift of land not 
necessarily related to, or in the same area as the land for 
which development approval is sought. For the developer it is 
simply an extra cost, but one capable of being negotiated 
according to market pressures. Indeed the cases decided by the 
Court indicate that the developer is generally seen as fair game 
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and that almost any development will attract a contribution 
under section 94. The use of the word "likely" in 8.94(1) 
creates the opening for reasonable and unreasonable demands. 
Prior to the enactment of the EPA such demands were made through 
the Local Government Act or planning schemes, and similar 
conditions are embedded in other Local Government Acts. 

Heritage Act 1977 
The purpose of the Act is to provide for the conservation of the 
environmental heritage of the State. The Act includes buildings, 
places, works, and relics having a scientific, cultural, 
historic, social, archaeological, architectural, natural and 
aesthetic significance. Conservation is defined as meaning 
preservation, protection, enhancement, maintenance, and 
restoration. It is more extensive than the Australian Heritage 
Commission Act 1975. 

The Act, inter alia, establishes the Heritage Council which is 
empowered to: 

make recommendations to the Minister with respect to 
interim and permanent conservation orders, 
make recommendation to the Minister on the 
conservation~ exhibition, access to, items of heritage, 
exercise other functions including: 
• making of interim conservation orders under delegation 

(s.35) 
•	 granting of permits with respect to interim or 

permanent conservation (s.57), 
•	 determining applications for development 

(s.63.) 

The actions of the Minister and the Heritage Council in making 
conservation orders are subject to the conditions prescribed in 
the Heritage Act. It is not proposed to deal with them here. 
However, two matters are of particular importance and should be 
noted. 

The grant of an approval to carry out development in a place 
subject to a conservation order requires not only the approval 
of the Heritage Council, but also of the consent authority for 
that locality. An approval granted by a consent authority prior 
to the grant of an approval by the Heritage Council is void 
(8.67). 

Part V of the Heritage Act provides for the Heritage Council to 
prepare an environmental planning instrument for land within a 
heritage precinct (s.82), or to prepare its own EPI where the 
Director is not willing to so do. If the Heritage Council deals 
with the draft environmental plan after public exhibition it 
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will become the consent authority for the precinct. If the 
Director or the appropriate local authority deal with the making 
of the instrument, either the Director or the council exercise 
the role of the consent authority (8.82(6). 

Comment And Summary 
The EPA Act could be regarded as the newest of the planning Acts 
(aside from the Northern Territory legislation which is very 
largely modelled on the NSW provisions). 

Although the SA Act was made later, and the Victorian Act 
updated in 1982, the EPA Act is the only attempt at sweeping 
changes in environmental planning involving a change of system 
rather than the liberal sprinkling of well worn legislation with 
environmental terms. The essential differences are in the 
creation of a structure comprising interlocking legislation and 
administrative and judicial bodies designed to reinforce each 
other. At the grassroots level of local government authorities, 
the repeal of Part XIIA of the Local "Government Act 1919 has had 
only limited effect and the Law Book Company's Building Planning 
and Development Service (NSW) has, at popular request, 
reinstated that part of the Act to its reference book. For all 
intents and purposes the LEP i~ no more than a warmed over 
planning scheme ordinance, tarted up a bit, but devoid of any of 
the real intentions of the Act. In this respect, some mating of 
the SA planning principles and development controls to the NSW 
EPA might be of benefit to both parties, embodying therein NSW's 
superior structure with SA's superior content. 

Notwithstanding the minor criticisms of the deficiencies in the 
system during the early period after the adoption of the Act, 
the NSW planning legislation is impressive. It has been subject 
to considerable criticism because of its alleged complexity, but 
it is no more complex than some less explicit systems in which 
the important controls lie outside the statutory system. 

A most important aspect of the EPA and its attendant 
legislation, is its capacity to be utilised as a tool of 
Government. State environmental policies have been used as a 
means for encouraging social change in the direction of land use 
by lowering the standards applying to land uses which the 
Government perceive to have a high social value. To this end, 
SEPP No. 1 (Development Standards), No.2 (Residential Flats), 
No.4 (Development without Consent), No.5 (Housing for Aged 
Persons), No.8 (Surplus Public Land) and Regional Environmental 
Plan No. 1 (Dual Occupancy) are all examples of the use of 
environmental planning legislation by State Government to wrest 
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traditional control of planning away from local government. To a 
limited extent the manouvre has been successful. A draft policy 
to allow residential development densities to be increased as of 
right met resistance too strong to ignore, but the procedure is 
too well established to be dropped. 

However, such mechanisms which serve attempts to bring about 
change are capable of use by Governments of any persuasion, not 
just those with socialist inclinations. The mechanisms could be 
used equally to create free development zones for industry for 
example, or to remove the same environmental controls as are now 
being carefully put into place. It all depends on the 
imagination of the Government of the day. 
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CHAPTER FIVE 

South Australia 

Principal Legislation
 
The principal legislation related to planning consists of;
 

The Planning Act 1982 (No.3 of 1982; an Act to provide for 
planning and to regulate development within the State; to 
repeal the Planning and Development .Act 1966-1981, and 
the Control of Advertisements Act 1916-1935; and for other 
purposes). 

Real Property Act 1886-1981 

Local Government Act 1934-1981 

Mining Act 1917-1978 

South Australian Heritage Act 1978-1980 

City of Adelaide Development Control Act 1976-1981 

Town Planning Organisation 
The Planning Act 1982. (the Act) makes prOV1S10n for the 
establishment of the South Australian Planning Commission. The 
functions and powers of the Commission are not found in anyone 
part of the legislation, but include: 

reporting to the Minister on matters relating to the u~e and 
development of land (section 12(a)), 
establishment and promotion of committees to advise the 
Commission on the administration of the Act (section 12(b)), 
acting as the planning authority for approval of development 
to be undertaken by a council (section 8(2)), 
report to the Minister on development being undertaken by 
prescribed authorities and make recommendations on whether 
the proposed development conforms to the Development Plan 
(section 7), 
prepare supplementary development plans: 
•	 at the request of a council (section 41(2)(a)(ii)), 
• when	 a council declines to prepare a plan after being 

requested to do so by the Minister (section41(2)(a)(iii), 
• where	 the planning area covers two or more council areas 

(section 41(2)(b), 
• where the planning area is not within the area of a 

council (section 41(2)(c), 
act as a development control authority where so designated 
by regulation (section 47(2)), 
authorise developments otherwise prohibited by the 
principles of development control (section 47(6)), 
provide for the preservation of open space in subdivisions 
(section (62)), 
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enter into agreements involving the development, 
preservation or conservation of private land, including 
carrying out works on th~ land (section 61), 
prepare schemes for the acquisition, development, 
management, or disposal of land for which it is the 
responsible authority and carry out the scheme on its 
subsequent approval (Part VIII). 

The Act also establishes an Advisory Committee on Planning to 
advise the Minister on matters relating to urban and regional 
planning (section 15(1)). The Advisory Committee is responsible 
for advising the Minister on proposed supplementary development 
plans (section 41(5)) and to conduct public hearings on 
objections to supplementary development plans (section 
41(6)(d)). 

Part III of the Act establishes the Planning Appeal Tribunal. 
The chairman is required to be a Judge appointed under the Local 
And District Criminal Courts Act, and a number of commissioners 
(not exceeding six) from the fields of local government, urban 
and regional planning, or administration, commerce, or industry. 

Section 41(13) provides that all supplementary development plans 
introducing or affecting principles of development control shall 
be approved by the Joint Committee on Subordinate Legislation in 
the South Australian Parliament before being referred to the 
Governor. 

Making, Amending and Repealing Town Planning Schemes 
Part IV of the Act provides for a plan to be known as "the 
Development Plan". The State is divided into 12 planning areas 
and a development plan has been prepared for each area. It is to 
be noted that the Development Plan referred to is not a plan de 
novo, but supplementary development plans: 

•	 based on the provisions of plans made under the repealed Act; 
•	 included in regulations made under the repealed Act, 
•	 based on the principles and conditions imposed under the 

repealed Act~ 

Town planning schemes in South Australia vary from schemes 
elsewhere in significant aspects. The general intention of 
other planning schemes is to limit land use both by specifying 
zones for each type of activity and prescribing regulations 
limiting the nature, extent and form of development to achieve 
general or implied objectives. South Australian legislation 
specifically and at length sets out the objectives which the 
development plan is intended to achieve. While the guidelines 
within a plan are extensive, they are in addition the normal 
statutory requirements for development control. 
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Section 41(3) provides that a supplementary Development Plan may 
contain: 

a statement of physical, social or economic development 
objectives, 
proposals for development, conservation, or land management, 
principles of development control. 

The Development Plan, when prepared, consists of: 
zoning maps for the planning area, 
statement of objectives for the planning area, 
principles of development control which are, in effect 
guidelines, invariably containing the term "should". 
further principles of development control relating to 
specific planning zones within which uses may be permitted, 
or are prohibited, and specific development control 
conditions covering design and siting, including density, 
building height, parking, traffic requirements site 
coverage, and plot ratio as appropriate. 

Section 41 provides that a development plan may be initiated: 
by a council (s.41(2)(a)(i», 
by the Minister at the request of a council (s. 2)(a)(ii», 
by the Minister where a council has failed to prepare a plan 
having been requested to do so, or having commenced to prepare 
a plan on request, there has been a substantial delay in its 
progress,(2)(a)(iii), 
by the Minister for an area covering all or part of the areas 
of two or more councils, (2)(b) 
by the Minister where the land does not lie within an area of 
a council,(2)(c). 

Section 41(4) requires a council preparing a supplementary 
development plan (SDP) to also prepare a statement setting out 
the nature of their investigations carried out in the course of 
preparing the plan, and any conclusions drawn from the 
investigations as to the most desirable forms of development, 
whether of a physical, social, or economic nature. 

Sub-section(S) provides for the Minister to refer the SDP to the 
Advisory Committee and to 

• accept the plan without amendment, 
• to amend the plan as he thinks fit (after consultation with 

the	 council concerned),
 
as a basis for public submissions, or
 

• decline to accept the SDP. 
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Subsection(6) provides that SDPs are to be notified in the 
Gazette and advertised in a paper circulating generally 
throughout the State. The minimum period for public exhibition 
of a plan is two months (subsection (6)(b», during which time 
written submissions may be made to council, or to the Advisory 
Committee for plans where plans were prepared by the Minister. 

Subsection(6)(d) requires that there shall be a public hearing 
of submissions in favour of, or in opposition to, the SDP. 
Hearings are conducted by either councilor Advisory Committee 
as appropriate, and written submissions which may not introduce 
new proposals, must be forwarded with recommendations to the 
Minister. 

Subsection (11) provides for the Minister to either adopt an 
SDP unconditionally, or subject to recommendations submitted by 
the Advisory Co~mittee, or to amend the SDP as he thinks fit to 
remove obsolete matter, to achieve uniformity of expression, or 
to correct any error, and thereafter to approve a SDP unless it 
introduces or affects principles of development control under 
which development is permitted or prohibited (i.e., most SDP's). 

Subsection (13) provides for the latter types of plans to be 
referred to the Joint Committee on Subordinate Legislation. The 
Committee has 14 days in which to consider an SDP after which it 
is deemed approved if no decision has been made to approve or 
refuse it (subsection (14), and after which both Houses of 
Parliament have six sitting days within which to resolve to 
disallow the SDP if required (subsection 13(b) • 

. Each SDP is submitted to the Governor-in Council for assent. 
Unlike the previous legislation, the Governor does not have the 
prerogative to further amend the legislation and his assent is a 
procedural step only. 

Section 6(2)(a) provides for the Governor by proclamation to 
exclude any specified portion of the State from the provisions 
of the Act, by which somewhat vague means provision is made for 
the revocation of a SDP. However, the form of legislation would 
make it appear that the ·Parliament contemplates that 
inappropriate legislation should be replaced by further and more 
appropriate development plans, rather than permit the revocation 
of a plan and the (accidental) creation of a planning limbo. 
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There is no regional planning organisation as such in South 
Australia. The provisions of section 42(1) to include Coastal 
Management Plans in the Development Plan. those of section 41(b) 
and (c) with respect to areas spanning wholly or in part, two or 
more council areas, and areas not lying within council areas, 
and the practice of establishing twelve planning areas, each 
having a development plan under the aegis of the Development 
Plan referred to in 5.40, clearly indicate the existence of a 
State and Regional planning system. For some reason this system 
has not been given an explicit legislative framework. 

Environmental Impact 
Division II provides the legislative framework for 

environmental impact statements. The Minister is empowered to 
require the proponent of any development scheme or project to 
prepare a draft environmental impact statement where, in his 
opinion, the project may be of major social, economic or 
environmental significance (8.49). Similarly, the Act provides 
for the Minister to prepare an environmental impact statement. 

The Minister is required to publicly advertise (the method is 
not specified) the draft environmental impact statement, and to 
seek written submissions from interested persons. Two months is 
allowed for submissions. (5.49(2»). Fisher, (Environmental Law 
in Australia (University of Queensland 1980) indicates that 
environmental impact statements may be subject to examination 
under Royal Commisssion. However there is no specific 
requirement for the Minister to do other than consider 
submissions and to determine what amendments should be made to 
the statement. As with the case elsewhere, the legislation does 
not provide directly for the resolution of conflict between the 
proponents of development and objectors. 

Section 49(7) requires that a planning authority, in 
determining whether to consent to a development proposal the 
subject of an environmental impact statement having official 
recognition, shall have regard to the recognised statement, but 
does not direct the planning authority in the way that it should 
make its determination. However, a failure to give proper 
consideration to an EIS leaves the path open for an objection 
pursuant to the appeals provisions discussed below. A watchdog 
organisation, the Environmental Protection Council exists to 
advise the Minister on these issues, but it has no executive 
powers or functions. 

Interim Development Control 
Section 43 of the Act provides that where the Governor 
considers it necessary to do so, he may bring into force from 
the date of advertisement in section 41(7) the SDP on an interim 
basis until superseded by the new SDP. Section 43 was due to 
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expire as legislation in Ja.nuary 1984. 

Development Control 
Part V lays particular emphasis on Parliaments' concern to 
ensure that unauthorised development does not take place. The 
Act creates the offence of unauthorised development and 
specifies a penalty for it and for contravention of a planning 
condition. In both cases the Act prescribes a penalty of $10 000 
for each offence, an additional penalty equal to the value of 
the development at the time of the offence, and a default 
penalty of $1000 for each day the offence continues after the 
date of conviction. 

Section 47(1) prevents the undertaking of any development 
without the consent of the relevant planning authority, but this 
subsection is modified by subsection (3) which provides for 
certain development as of right where provided for under' the 
principles of development control within a particular planning 
area and subject to council issu~ng an approval certificate. 

Provision is made for councils to be the planning authority for 
purposes of development control except where the Planning 
Commission is by regulation, or by direction of the Minister 
acting on the request of the Councilor, where the area is not 
within a council area, the planning authority. 

Subsection (6) provides that prohibited development may be 
permitted where consent is obtained, subject to council 
concurrence, from the Commission, where a Council is the 
planning authority, and from the Minister, where the Commission 
is the planning authority. No appeal lies from a refusal to 
grant such consent or to attach conditions to such consent 
(subsection(7)). 

Some specified development is required by regulation to be 
referred to the Commission before consent. The Commission may 
impose conditions, and where council resolves to impose those 
conditions, any appeal against the conditions lies against the 
Commission and not the council. It should be noted that the Act 
does not empower the Commission to recommend that a council 
refuse the application. 

Under the 'Act Parliament has prepared the Development Control 
Regulations 1982 which apply to all land in South Australia 
except the City of Adelaide, comprising the core, frame, 
residential, parkland districts surrounding the City area, areas 
listed on the Second Schedule to the Regulations, and areas, 
excluded by the Governor. 
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The Regulations contain 13 parts and a number of schedules 
prescribing matters in respect to the submission of applications 
for planning approval. The Regulations require councils to 
consult the Commission on applications relating to areas set out 
in the 5th Schedule to the Regulations which relates to numerous 
environmentally sensitive areas throughout the State. The 
Commission undertakes consultation with public authorities and 
agencies interested in development and provides a full report on 
its deliberations and consultations to the council. 
Subsequently, the conditions of section 47(10) above, apply. 

Except in respect to a planning application relating to a farm 
building, detached dwelling, semi-detached dwelling, row house, 
the division of land into five allotments or less, or 
development which in the opinion of council is of a minor nature 
having no significance beyond the boundaries of the site, 
(Reg.38) councils are required to give notice of any application 
received to undertake development (Reg.33). Notification is made 
by way of: 

a notice published twice within an interval of eight days in 
a newspaper circulating in the district, and 
notice to all occupiers or recorded owners of abutting land, 
and 
notice to such other persons who are likely to be affected 
by the development.(Reg33(1)(b)). 

The application is also made available for inspection at the 
offices of council and costs are recoverable from the applicant. 

Regulation 35 provides for any person to lodge written 
representations within 14 days of first publication of the 
notice, except that where the period includes the period 24 
December to 2 January, the period is extended by a like period. 
The form of representation is not prescribed, however an 
objection is required to be stated with "reasonable 
particularity" and may be lodged by one or more persons. 

Regulations 35 and 36 must be read with section 53 of the Act. 
Section 53(3) provides that any written representation must be 
forwarded to the applicant and that he has ten days in which to 
respond before that application is considered. At the time of 
determination, the objectors have the right (pursuant to 
Reg.35(2)) to be heard by council, however no similar provision 
is made for the applicant. All persons entitled to be given 
notice of the decision pursuant to subsection (5) ie., 
objectors, may lodge third party appeals to the Planning Appeal 
Tribunal within 14 days of notice and a planning authorisation 
does not operate until the expiration of this period, or until 
the determination of the appeal (subsection (7). 
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Two important aspects of the appeal provisions 
may not be immediately apparent. Section 53(10) limits the 
extent of an appeal by an original objector to an application to 
participate in the compulsory conference before a commissioner 
of the Planning Appeals Tribunal which is required to precede 
any formal hearing. The Tribunal may give leave for an objector 
to continue to the full hearing upon application for leave to 
continue being lodged within 7 days of the conclusion of the 
compulsory conference. However the flavour of the legislation 
makes it appear that Parliament does not wish to encourage this 
course of action. Secondly, s.52 provides for the applicant, 
within two months of a refusal of an application for planning 
consent to appeal to the Tribunal. However, there is no 
legislative provision for a third party objector, whose 
submissions may have been successful in council to pursue the 
applicant to the Tribunal. 

Where a council fails to determine an application within two 
months of receipt, the applicant may notify council pursuant to 
Reg. 44 that he is aggrieved and proceed as if the application 
has been refused unless council determines the application 
within 14 days thereafter. Where development does not commence 
within 12 months of approval, consent lapses unless an extended 
period of time has been granted. 

Existing Use Rights 
Section 56 of the Act protects existing use rights. The rights 
are much more limited than elsewhere and do not contain any of 
the provisions permitting change of use, extension of use, or 
permission to undertake another non-conforming use of lesser 
impact in place of the existing use. Further, the discontinuance 
period is only six months and there is a need for substantial 
use to be demonstrated as a defence against discontinuance. 
Appeal lies to the Planning Appeal Tribunal against the 
intention of a council to declare a use discontinued. In this 
respect the South Australian legislation appears much more 
earnest than legislation elsewhere, in terms of implementing a 
planning scheme. 

Prescribed Development 
Part 9 of the Regulations deals with prescribed development. The 
7th Schedule lists a number of prescribed developments. These 
fall into the following classes: 

development to be undertaken by public authorities of the 
State, 
development in specified environmentally sensitive areas, 
development in specified urban areas, 
areas prescribed under the Waterworks Act as catchments, 
conservation zones, 
River Murray flood zone, 
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caravan parks, 
division of land. 
induustry, 
motels, 
multiple dwellings, 
residential flat buildings. 

Reg. 48(2) provides that a council shall forward to the Planning 
Commission any application received for development in a 
prescribed area and in these circumstances may set out 
conditions it wishes imposed on the development. If no 
submission has been received within 28 days the Commission may 
proceed to determine the application on its own appreciation of 
the situation. Reg. 49 provides for councils to request the 
Hinister to direct the Commission to act as planning authority 
for the purposes of an application not being in a prescribed 
area, in which case the Commission treats the application as if 
it were. 

Planning Appeals 
Much of the provisions of the planning appeals legislation have 
had to be dealt with out of sequence because of the peculiar 
nature in which the regulations parallel and repeat the 
provisions of the Act. 

Section 27 of the Act provides that proceedings before the 
Tribunal shall not commence until there has been a compulsory 
conference of the parties, except that the Tribunal may dispense 
with the conference if, in its opinion, no useful purpose would 
be served. Parties to a conference may be represented by 
counsel, but anything said or done in the course of a conference 
is not admissable in evidence in a hearing before the Tribunal. 

Section 27(5) provides for the chairman of the conference to 
report to the Tribunal and for the Tribunal to determine the 
appeal without further inquiry if appropriate. 

Section 28 provides for the Tribunal to establish its own 
hearing procedures, not to be bound by rules of evidence, and to 
act according to equity, good conscience and the substantial 
merits of the case. 

Section 30(1) permits the Tribunal to join by order a person as 
party to proceedings, and subsection (2) establishes locus 
standi for the Minister in matters of public importance. 
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Section 31 provides for the Tribunal to award costs for 
frivolous and vexatious actions, or where actions appear to have 
been instituted for the purposes of creating delay or 
obstruction. 

Section 32 provides for hearings to be in public unless there is 
a need, in the view of the Tribunal for confidentiality. 

Two avenues of appeal lie from a determination of the Tribunal. 
Section 34(1) provides that any party to proceedings before the 
Tribunal may appeal from the determination or decision to the 
Supreme Court which Court may vary, or reverse the decision and 
make such orders as it thinks fit. It should be noted that the 
Act does not confine this appeal to matters of law only. Section 
34(2) provides for the,Tribunal to refer questions of law to the 
Land and Evaluation Court and for that Court to determine the 
matter as it thinks fit with appropriate order for co~ts. 

Considering the anticipated expertise of the respective Courts 
one would expect the direction of appeals and questions of law 
to be exactly opposite to that which the legislation prescribes. 

Section 36 provides for the Commission or a council to take 
proceedings in a District Court for contravention of the 
provisions of the Act. The Court may make orders to restrain the 
respondent from doing any thing in contravention of the Act or 
to make good unauthorised acts. The Act provides penalties as 
described above for contravention of, or failure to comply with, 
an order of the Court. Statutory limitations on commencement of 
an action require it to begin within 12 months of the alleged 
contravention, or within five years subject to authorisation of 
the Attorney-General. 

Injurious Affection 
,The Planning and Development Act 1966-1972 removed the right to 
claim compensation for injurious affection arls1ng out of 
planning changes to land use. The provisions have passed to the 
present legislation which provides for compensation only in 
cases where land is reserved for a public purpose. Part VIII 
deals with the acquisition, development, management, or disposal 
of land by a public authority. Prior to the acquisition of land 
by the State for public purposes, the owner may claim 
compensation for the diminution in the value of the land arising 
out of the reservation. Other conditions apply to the use and 
disposal of land under reservation, but as they are not central 
to the issue of injurious affection they are not dealt with in 
this report. 
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Historical Buildings 
The Australian Heritage Commission (The National Estate in 1981. 
p.136) refers to the South Australian Heritage Act as the 
simplest of the three Heritage Acts in Australia pointing out 
that the control over alterations and demolition of buildings is 
vested in other enactments. However. the AHC may be over
optimistic about the effectiveness of links between the 
Heritage Act and planning legislation in the State. The form of 
legislative control provided by the Act is exercised through 
development plans and takes the form of a requirement to have 
regard for and recognise the significance of the need to 
preserve and enhance items on the Register of State Heritage. 
Other legislation could enable the Minister to intervene to save 
a building worthy of conservation. However. developers have 

-become only too aware of the tactics of conservationists and are 
prone to swift demolition, commencing shortly before dawn on a 
Saturday morning. In such circumstances the damage is usually 
done before a sleepy magistrate can be dragged from his bed to 
grant an injunction. 

Summary and Comment 
South Australian planning legislation underwent major reform in 
1982 when the State received a new planning Act and ancillary 
regulations. In its form the new legislation is sparse almost to 
the point of being obscure. Understanding of its intention does 
not come with the first reading. 

The legislation provides for a State planning authority 
responsible to the Minister for the preparation of development 
plans for regions and specified local areas. There is no 
regional authority as such although some councils have organised 
themselves into informal regional authorities. The planning 
system is essentially two-tier and in the legislation there is 
an implied recognition that the Planning Commission is the 
professional 'planning body for the State, while the local 
authorities exercise local development control principally 
because of their local knowledge. They are supposed to pass 
important and complex projects to the Commission and, if they 
don't - then the Commission can advise the Minister to twist 
their arm a little. 

More importantly, the structure of the secondary planning 
legislation is unique in Australia. in that it sets out 
statutorily the planning principles on which development is to 
be based. The traditional.zoning plans, use tables, and planning 
ordinance format is still present. and there is little 
likelihood that we will see an alternative to this system in 
Australia in the foreseeable future. The linkages between 
planning and legal systems are still far too sensitive for any 
government to risk revolutionising development control. However, 
the planning principles are there and they provide positive 
guidance about what the planner envisaged when he wrote his 
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plan. Not only are they expressed in detail in the "Principles 
of Development Control f1 prefacing each development plan, they 
may also be found in the development controls themselves, 
preceding the quantitative standards, so as to give meaning to 
the numeric measures of density and car parking provisions, and 
allowing for an increased sensitivity in the designer who must 
interpret and translate them into physical structures. 

Environmental controls are disarmingly simple. The major fault 
is the lack of specificity. so that the powers to halt 
undesirable development are not apparent, being buried in 
disparate areas of the Act and the regulations. Unfortunately 
though, the powers aren't specific to environmental control. It 
is simply fortuitous that powers provided to prevent undesirable 
development generally are suited to environmental control as 
well. The major benefit of the legislation is that the 
requirement for environmental assessment is written into the 
Act, and consideration of environmental aspects of a development 
application is a requirement of the Regulations. The effect is 
to require any conscientious planning authority to exhaustively 
cover environmental aspects of planning as part of his duties. 

The legislation provides for third party objections against 
development and appeals by applicants to be heard and contested 
before a planning tribunal clearly established along the lines 
of a court. The system of review and enforcement is 
traditionally legal and as McAuslan might put it, biassed 
towards the common law approach to the role of law. Hence the 
exclusion of third party objectors from formal hearings of the 
Tribunal. The same disquiet must be felt about public 
participation generally. The Act provides for public 
consultation on the making of development plans and major 
developments but, as with the legislation of other States, the 
proposals don't see daylight until the draft plan is completed. 
Nor does there appear to be the requirement of a formal 
resolution by council to prepare a plan, and no notice of the 
resolution to do as is required in Western Australia and 
Victoria. Further, the Act does not provide for a public airing 
of submissions to a development plan proposal though there is 
nothing to preclude the planning authority from conducting 
hearings. The point is that the legislation does not clearly 
convey to the reader that public hearings were in the mind of 
the Parliament, and planners will study the legislation seeking 
guidance as to the spirit of the Act and carry out their duties 
accordingly. 

Turning back to McAuslan again, much of the legislation follows 
the orthodox public administration approach to planning and law. 
The State clearly wishes to have a Development Plan that is 
demonstrably environmentally sensitive, and it is fair judgement 
that the Act provides a sound basis for achieving this goal, at 
least as far as making plans that enunciate environmentally 

51 



sensitive goals are concerned. Where this legislation falls down 
is that it fails to distinguish between public participation and 
the right of the individual to comment on a draft plan and at 
the other end of the planning spectrum, to have the limited 
right of objection to somebody's development. 

What may not be acceptable to some are bold moves on existing 
user rights and compensation. The Act, so far as it deals with 
the extent of existing user rights and the conditions necessary 
to bring about discontinuance contrast strongly with the 
provisions of other States, and in particular Victoria. With 
respect to compensation, it bars action for compensation arising 
out of alleged injurious affection, other than where the land is 
reserved for future public use. No doubt such strong measures 
find considerable disfavour with vested interests and will lead 
to measures to circumvent the legislation, such as the enactment 
of legislation to exclude certain lands from the provision of 
the Act, always of course to better achieve the orderly and 
proper plannning of the particular area. 

The final weakness is the absence of any weight in the 
prov1s10ns intended to secure the preservation of those items in 
the built environment having architectural, historical or other 
cultural significance. The unauthorised demolition of a 
historic building, efficiently carried out could attract a one 
time penalty of $10 000. Additional and default penalties could 
not apply because the building could not be logically 
reconstructed The price paid is of little significance in the 
overall cost of a major city development and there is a need for 
special penalties such as the permanent loss of development 
rights. and the ability of the Courts to award substantial· 
financial compensation to the community from the vandals 
responsible for the demolition, if such actions are to be 
seriously deterred. 
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CHAPTER SIX 

Northern Territory 

Principal Legislation 
Planning Act 1979- No.48 of 1979 {as amended} Reprinted 16 
October 1980. 
Planning Regulations 
Local Government Act 
Crown Land Act 

Town Planning Organisation 
The administrative arrangements of the Northern Territory 
Government provide for the Minister for Lands to administer a 
Northern Territory Planning Authority established under 8.7 of 
the Act. 

The Authority comprises three members appointed by the Minister 
as "Territory members", one of whom is the Chairman and one his 
Deputy. The Minister may also appoint local members on the basis 
of not more than four local members for each planning area 
(being an area not incorporated as a municipality) and the same 
number for each local area (being an incorporated area). The 
latter members are appointed on the recommendation of the 
municipality. Local members have standing on the Authority only 
in respect to the planning area or local area for which they 
were appointed, so that the real power of the Authority is 
vested in the Territory members as o~ly they are parties to all 
proceedings. 

The Authority may delegate any of its planning functions, but to 
date has not used these powers other than to designate persons 
to be consent authorities for the purposes of development 
control. 

Five towns within the Territory have been declared local areas, 
and three areas to be regions,and pursuant to 8.33 could 
presumably be delegated power to prepare planning instruments. 

The Act provides for the establishment of a Planning Appeals 
Committee to hear appeals on matters discussed below. Appeals 
from determinations of the Planning Appeal Committee lie to the 
Supreme Court of the Northern Territory on matters of law. 

Because the Territory comprises of a mixture of freehold and 
leasehold land, the making of town and regional plans may 
involve the reservation of land for acquisition. The Land 
Acquisition Tribunal, is integral to Territory planning to hear 
objections to compulsory acquisition 
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Regional Planning 
Section 4(1) provides for the making of a "regional plan" which 
is defined as a planning instrument applying wholly or 
substantially to land not in a municipality or town. However, 
there is no explicit policy planning mechanism for regional 
areas such as exists in NSW or Victoria. 

Making, Amending and Revoking Planning Schemes 
In the Northern Territory planning schemes are referred to as 
planning instruments and may be either regional plans or town 
plans (5.4). Section 39 provides that planning instruments may 
be prepared by the Authority in the following circumstances: 

•	 at the direction of the Minister (s.39(1)), 

•	 at the request of an local authority (8.39(2)), 

•	 at the request of any person (s.39(3)), 

•	 on its own resolution (s.39(5». 

Requests under subsections (2) and (3) do not automatically 
result in the preparation of a planning instrument and the 
resolution of the Authority is required to initiate such an 
instrument. 

Prior to the preparation of a draft planning instrument, the 
Authority is required to publicly exhibit a map and notice of 
the intention to make a planning instrument in the locality 
affected, and to publish the notice not less than four times in 
a newspaper circulating in the area (s.40(b). 

The Act envisages a. process of public consultation in the 
formulation of the draft planning instruments, and provides for 
the Minister to direct the Authority to consult with nominated 
persons or groups (s.41 and 43), or for persons to make 
submissions to the Authority. In preparing a planning instrument 
the Authority is required to consider: 

the physical, environmental, economic, cultural, 
social and human resources available in the planning 
area and in the Territory generally,(s.44) 

•	 the views of persons consulted at the direction of the 
Minister 

•	 any submissions made by persons or groups. (s.43(2)) 
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The Act requires the preparation of an explanatory document 
(s.45). setting out: 

•	 the aims and objectives of the instrument, 
•	 the policies adopted or proposed to achieve the 

objectives 
•	 the method of implementing the plan (8.4) 

The explanatory document must be exhibited at the same time as 
the draft planning instrument. 

Where a draft planning instrument proposes the acquisition of 
land by the Authority for the purposes of development, 
exhibition of the draft instrument is not permitted without the 
approval of the Minister to the proposal to reserve the land for 
acquisition.(s.46). 

Notice of the exhibition of a draft planning instrument is 
notified in the Gazette and published in a newspaper circulating 
in the locality on not less than four occasions. All persons 
having an interest in the affected land must be notified 
directly within two days of the commencement of the exhibition. 
A draft planning instrument remains on exhibition for a period 
of not less than three months. However, the Minister may, if he 
thinks fit, reduce the prescribed exhibition period to not less 
than twenty eight days for specific instruments. 

Any person may make a submission during the exhibition period 
(8.49) The right to appear before a hearing conducted by the 
Authority to hear objections to the draft planning instrument is 
restricted to affected landowners, who, in their original 
submissions, required that they be dealt with before a 
hearing.(s.50(2)). The Authority has the power to initiate 
hearings and invite other persons who made submissions on a 
draft planning instrument, but there is no obligation on the 
Authority to do so, nor is it within the Minister's planning 
powers to order an inquiry. 

The purpose of an inquiry is to assist the Authority in 
assessing the suitability of the draft planning objectives, the 
implementation proposals, any necessary revision to the draft 
instrument, and to assist the Authority with the preparation of 
its report on the draft instrument to the Minister. 
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Hearings in Relation to Reserved Land 
The Act contains innovative provisions with respect to land 
proposed to be reserved for acqu~sition under a draft planning 
instrument. Any person making a submission under 8.49 who either 
has an interest in land reserved for acquisition, or objects to 
the proposed use or development of the land and, has in his 
submission required the objection to be heard under Division 
of the Act, may have his submission heard by the Land 
Acquisition Tribunal. The Tribunal has the power to make orders 
to facilitate hearings and for arrangements for submissions to 
be heard individually or collectively, and for the exchange and 
distribution of evidence. 

Section 56(2) provides that for so much of a plan as requires 
the acquisition of land, and that proposal is subject to 
objection, the Tribunal may recommend that the plan be 
implemented, modified or abandoned. 

Section 56(3) provides that in considering submissions before it 
the Tribunal examine whether the proposal: 

•	 is the best method of using any or all of the local 
resources, 

• would	 have a detrimental effect on the local environment 
by way of: 

•	 serious impairment of scenic beauty, 
•	 adverse affect on a site of architectural, historic 

or scientific interest, 
• harm to the natural environment. 
•	 pollution, emissions, noise or nuisance. 

The qualifications and experience of the Land Acquisition 
Tribunal to deal with considerations of this nature are not 
specified and, it is further hampered by the absence of 
environment legislation in the Territory that might assist the 
Tribunal in its inquiries, the provisions of the Environmental 
Protection(Impact of Proposals) Act 1974 having been excluded 
from operating in the Territory after self-government. (Fowler 
p.ll). 

After the expiration of the prescribed exhibition period, and 
having been served by the Land Acquisition Tribunal with its 
recommendations on the acquisition of land to be reserved under 
the instrument, the Authority is required to report to the 
Minister on the draft planning instrument, any submissions made 
to it, and any recommendations made by the Lands Acquisition 
Tribunal (s.59) 
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The Minister is empowered to accept, alter, or reject a draft 
planning instrument. Where the Minister alters a draft planning 
instrument extensively, he may require it to be re-exhibited. 
However, noti~ication to specific landowners and referral to the 
Lands Acquisition Tribunal only.apply if the alteration requires 
acquisition of land not reserved in the original draft 
instrument, or the purpose for which land was to be acquired in 
the original instrument has been changed.(s.60) 

The Act provides for planning instruments accepted by the 
Minister to be given assent by the Administrator, after which 
the making of the instrument is notified in the Gazette, and 
notice published in a newspaper circulating in the planning 
area. The local authority must be notified, as must any person 
who made a submission heard by the Tribunal. 

Enforcement 
Section 63 provides for a penalty of $5000 against any person 
using or developing land except in accordance with a made 
planning instrument. A default penalty of $100 per day applies 
for every day that the contravention continues. In addition, the 
Supreme Court may make orders for remedying the contravention or 
for .compliance with the instrument. 

Either the Authority or any interested person may take an action 
to enforce a planning instrument. Section 65 removes the normal 
barriers to actions by private citizens not having a direct 
interest in the matter. However, to discourage vexatious or 
frivolous litigation, (although the Act does not say as much) 
the plaintiff may be required to deposit money with the Court, 
against costs or other damages that might be awarded to the 
respondent if the plaintiff does not obtain the relief 
sought.(s.65(2)) 

As is the case in the ACT, land may be leased by the Territory 
with lease purpose covenants inserted. Section 34(2) provides 
that any provision or covenant in a lease which is inconsistent 
with the provisions of a planning instrument, is revoked. This 
section is of some interest for the ACT because it indicates a 
view that a law may operate to qualify a legal contract between 
two parties, 
contract from 

one of whom obtained his power to 
a law of the Territory. 

enter the 

Environmental Impact 
Fowler (at p.ll states: 

" •• on 30 October 1979 an exemption was granted to exclude 
the actions of the Northern Territory Government and any 
authority, person or body established or appointed under 
the Northern Territory (Self-Government) Act 1978 (Cwlth) 
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from the requirements of the Commonwealth Act: see 
Commonwealth of Australia, Gazette G34, 30 October 1979, 
16-7. The reasons given for this exemption were that the 
transfer of a measure of self government to the Northern 
Territory included matters of environmental protection and 
conservation, and that the Chief Minister for the Northern 
Territory had indicated that he would make 'administrative 
arrangements' for the conduct of environmental 
investigations in the Northern Territory •• " 

Section 106 provides that a prescribed development application 
(i.e., an application with respect to a class of development 
referred to in Schedule of the Planning Regulations) is not 
made unless it is accompanied by an environmental impact 
statement. Prescribed development applications are subject to 
public notification and attract submissions from any person 
interested in the matter. No provision is made for an interested 
person to be afforded or denied access to an ElS. 

Section 4 defines an environmental impact statement as a 
document: 

•	 describing a development, 
•	 stating the development objectives, 
•	 describing the affected environment, 
•	 analysing each aspect of the effect of development on 

the environment, 
•	 describing environmental protection measures, 
•	 describing alternative environmental protection options, 
•	 assessing the beneficial and detrimental effects of 

development. 

Section 110 provide for a consent authority in determining a 
development application, to take into consideration the contents 
of any EIS prepared in relation to the development, (s.110 
(l)(f)), and 8.131 provides for an appeal to the Planning 
Appeals Committee by any objector from any determination of a 
development application, where the objector had made a 
submission under s.109. 

On the face of it, the en~ironmental protection provisions are 
weak in comparison with similar provisions elsewhere. They do 
not require public consultation, Ministerial review, or any 
inquiry into the veracity of the views they contain. An 
unsatisfactory response to an EIS does not necessarily result in 
a refusal or conditional approval of an application. 
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Interim Development Orders 
The Act does not recognise the concept of interim development 
control. All development applications require consideration by a 
consent authority under s.110 and this section provides a range 
of issues sufficient to prevent undesirable development, whether 
or not a planning instrument exists. However, s.81(2-3) acts to 
bring under the provisions of the Act for the purposes of 
controlling subdivision, any land not subject to a planning 
instrument. 

Development Control 
The Act provides for the control of development, and separate 
to development within Part VI, the control of subdivisions, 
although subdivisions are development for the purposes of s.4 
(definitions). Only an owner or his agent may apply to develop 
land. 

Public Notification 
Sections 88 and 105 provide for the public notification of 
development applications when they relate to: 

prescribed subdivisions, whether prescribed by a
 
planning instrument or regulation,
 
prescribed developments, similarly determined,
 
developments or subdivisions subject to public notice
 
at the direction of the planning authority.
 

A consent authority may direct that notice of a prescribed 
development application or a prescribed subdivision application 
be prominently displayed on the subject land. Notice of the 
application must be published in a newspaper circulating in the 
area, not less than three times within a period of twenty one 
days, beginning with the date of the first publication. During 
this period any person may make a submission with respect to the 
application. 

Consideration by Consent Authority 
There is a difference in the manner in which subdivision and 
development applications may be considered. Section 93 provides 
for a subdivision application to be considered against a number 
of physical planning criteria relating to urban design and land 
use/transportation matters. Section 110 makes similar 
provisions for consideration to those set out in s.90 of,the NSW 
EPA Act and is more of an application for planning approval than 
development consent. 
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Consultation 
Sections 91 and 108 require a consent authority to consult with 
prescribed persons before determining an application for sub
division or development. The determination of an application to 
subdivide may be subject to the concurrence of a prescribed 
authority. 

Determination of Application 
Sections 94 and 113 set out the procedures for determining 
development applications, and permits the consent authority to 
approve an application conditionally or unconditionally, to 
amend an application, and approve it conditionally, or 
unconditionally, or refuse an application. A determination is 
required to be given in writing, under instrument, and to set 
out the reasons for any conditional approval or refusal. An 
application not determined within twelve weeks of lodgment is 
deemed refused. Sections 97 and 114 provide that an applicant 
may appeal against a refusal or conditional approval within 
twenty eight days of receipt of a determination to that effect. 

Duration of Consent 
Consents in both cases are time limited to two years from the 
date on which the approval issued. (ss.101 and 116) Consent does 
not lapse if work has been substantially commenced within two 
years of the approval of the application, and: 

with respect to sub-divisions, if the plans of the
 
subdivisions have been lodged with the Surveyor-General
 
(s.101(2)(b),
 
with respect to land use, if that use has commenced,
 
(s.116(2)(b).
 

Where a consent has not yet lapsed, but no work has commenced, 
the consent may be extended for a further 2 years. 

Implementation of Sub-division Works 
Section 96 provides for a consent authority to certify that a 
sub-division has met the requirements of the approval, 
notwithstanding that work has only been carried out on part of 
the land. 

Section 99 provides that, consequent on the registration of a 
sub-division plan, all lands shown on the plans as public 
reserves, drainage reserves and public roads are immediately 
vested in Territory and dedicated for those purposes. However 
the Act does not contain provisions similar to s.94 of the NSW 
EPA Act and Local Government Acts, in other places requiring 
dedication of land, or monetary contribution. 
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Planning Appeals 
The Act establishes a Planning Appeals Committee comprising a 
legal practitioner and two others who may be town planners, 
architects, engineers, or licenced surveyors. or any combination 
thereof (8.120). 

Only one form of appeal lies to the Committee, that is, an 
appeal from a determination by a consent authority relating to a 
subdivision application or development application. Only the 
original applicant may appeal (s.131). Section 72 purports to 
provide the right of appeal against a decision of a consent 
authority to refuse to approve an extension of a period of 
discontinuance of an existing use, however s.134 does not 
provide for appeals on this ground. 

Section 133 requires notices of appeal to be served on the 
consent authority which made the determination, and on any 
person who made an objection by way of submission on the 
original application. An objector may appear as a party to an 
appeal. 

Conduct of Hearings.
 
The Committee has all the powers, authorities, duties, functions
 
and discretions of the consent authority (s.134).
 

The Committee may sit as one member where all parties 
agree(s.135). 

Sections 142-3 provide for the conduct of preliminary hearings 
by a member sitting alone who may, with the consent of all 
parties, make orders relating to the expeditious hearing of 
appeals, representations and the exchange of information. 

Hearings are normally to be held in public and parties may be 
represented. The now traditional guideline to the conduct of 
hearings in an informal atmosphere is missing from the Act. The 
Committee has the power to summons witnesses, to administer 
oaths, and to fine witnesses for a variety of transgressions. 

The Committee may determine an appeal by confirming the 
decision of the consent authority, altering the determination, 
or substituting its own determination. Section 134 (referred to 
above) provides a wide discretion in this sense, to replace the 
consent authority for the purposes of a determination. An 
appeal lies from the Planning Appeals Committee to the Supreme 
Court on matters of law. 
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Notwithstanding its wide discretion in determining appeals 
before it, the role of the Planning Appeal Committee appears 
particularly limited. The Act suffers the same legislative 
myopia that afflicts the Design and Siting Ordinance in the ACT, 
in that there is no right for third parties to initiate 
planning appeals against development approvals. Further, the 
very important issue of appeal against the acquisition 
provisions of a planning instrument, involving land use 
principles, is decided by the Land Acquisition Tribunal, so that 
the Committee must inevitably find itself having to determine 
appeals in a way which goes against the decisions of the Land 
Acquisition Tribunal. 

Existing Use Rights 
Section 68 of the Act operates to protect existing uses which 
were authorised by the Act or by a former planning instrument. 
Section 69 of the Act operates to protect existing building 
works lawfully and substantially commenced prior to the making 
of a planning instrument. 

Section 70 establishes that a use is abandoned if it has been 
discontinued for a continuous period of not less than 12 months. 
An owner may apply to extend the period of 12 months of 
discontinued use without loss of existing use rights, but a 
consent authority in determining such an application is required 
to treat it as if it were a development application pursuant to 
Part VI. A refusal to grant an extension attracts the right of 
appeal to the Planning Appeals Committee (s.74) It would appear 
from s.131 that appellants are limited to original appellants 
from refusals under 8s.97(2) and 114(2). No link is provided 
between the two sections such as would allow the thread of the 
power to be followed, and the right of the Appeal Committee to 
hear the appeal is questionable, although the right of the 
appellant to make the appeal is not. 

There are no provlslons for non-conforming uses to replace 
existing use rights, or for rebuilding, extension, or alteration 
of an existing structure or building. As other State legislation 
has found it necessary to specifically provide for such work 
where it is desired to permit it, it is assumed that when the 
existing use can no longer be accommodated within the present 
structure or land, the existing use rights are lost by 
discontinuance. 
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Compensation 
Section 155 permits the Minister, subject to having received a 
report of an inquiry conducted by the Authority under s.154, to 
revoke or modify a development or subdivision consent. Where, 
because of such a revocation or modification, expenditure 
incurred by a person is rendered abortive, pursuant to 5.157(1) 
he may recover the amount of the abortive expenditure under the 
provisions of the Lands Acquisition Act. 

Summary and Conclusions 
The Northern Territory planning legislation is of considerable 
significance in considering possible ACT planning laws, because 
of the similarities between the two Territories. Both lack the 
sovereignty enjoyed by the States, and borrow heavily from 
Commonwealth law and administrative procedures. In both cases 
the Commonwealth retains a major interest in the long term 
development of the Territory so that although the Northern 
Territory has the trappings of self-government, the Commonwealth 
influence is very apparent. Much of the land remains Crown land, 
and there is considerable dependence on Commonwealth works. But 
particularly important is the structure of the leasehold system 
and the effect of the Planning Act on purpose clauses in the 
lease covenants. 

To some extent the Northern Territory legislation attempts to 
follow the NSW EPA Act, but falls far short of the objectives of 
the latter legislation. The similarities between section 90 of 
the EPA Act and ss.93 and 110 of the Planning Act are clearly 
evident. The use of the term "planning instruments" is another. 
However, the devolution of power to local planning authorities 
state level planning policies and true regional plans is absent 
from the Northern Territory legislation. 

The legislation probably reflects the problems of a vast area 
with a small population and a government structure very much in 
its infancy. Possibly,a greater emphasis on regional and local 
control will emerge as the population of the Territory 
increases. At the moment, most of the planning powers are 
centralised. The Authority makes the planning instruments, but 
statutorily there is tight control by the Minister. There are 
only fiye incorporated municipalities, although there are a 
number of community government areas operating at the grass 
roots level. At the present such organisations have only 
rudimentary planning powers. 

One might ask if the Northern Territory model would suit 
Canberra. Setting aside the difficulties of governing the Seat 
of Government, the answer would appear to be that the Northern 
Territory model is too crude and inappropriate because of 
greater concentration of population in the ACT. 
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The structuring of the planning laws seem to have given little 
consideration to conservation generally, and neither the natural 
environment or the built environment are adequately dealt with 
(the latter is not dealt with at all). The lack of properly 
defined procedures for considering environmental impact 
statements, and the absence of any requirement for the Authority 
to have prepared planning studies before making a draft planning 
instrument do not auger well for intelligent public 
participation. 

Public participation processes are inadequately spelt out and 
lack of third party appeals referred to above is a particularly 
glaring error. The appeals provisions as they stand are woolly 
and ill-defined and they point to the need for a separate 
planning appeals tribunal but NOT, to as appears to be the 
temptation in the case of the ACT, to use of the Administrative 
Appeals Tribunal for a task for which it is neither designed or 
equipped. One must wonder why appeals must be split between two 
tribunals at all, surely the High Court or the Supreme Court 
could deal with the matters listed for consideration with equal 
competence. 

The uncertainty of the legislation and its inability to clearly 
articulate an adequate planning system is curious because there 
existed prior to its enactment, previous planning legislation in 
the Territory. What were the legislators trying to achieve? This 
is most uncertain. In any event they have produced a system 
whose one clear attribute is authoritarianism and a chilling 
lack of realism in distributing responsibilty within the 
community or to its representatives. 



CHAPI'ER SEVEN 

Victoria 

Principal Legislation 
• The Town and Country Planning Act 1961 
•	 Planning Procedures Regulations 1982 
• The Town Planning Permits and Appeals Regulations 1973 
• The Planning Appeals Board Act 1980 
• The Planning Appeals Board Regulations 19811 
•	 Historic Buildings Act 1974 
• Development Areas Act 1973 
• Urban Land Authority Act 1979 

Supplementary Legislation 
The organisation, powers, and procedures under which local 
authorities operate is set out in the Loc~l Government Act 1958. 

Town Planning Organisation 
The system for town planning in Victoria is more complex than 
any so far reviewed in this Report as it includes authorities 
responsible for regional planning (in more than one sense), 
specified areas (also in more than one sense), and authorities 
responsible for the planning of shires and municipalities. In 
addition planning is a matter of concern for a range of 
authorities, agencies, and organisations having powers or 
influence over planning schemes. 

The administrative arrangements of the Victorian Government 
provide for a Ministry of Planning and Environment whose 
Minister is responsible for the Acts listed above. Under a range 
of Victorian State legislation the town planning process 
involves: 

The Ministry of Planning and Environment - which prepares 
planning schemes, statements of planning policies, 
administers the planning system and provides planning 
advice. 

Regional Planning Authorities -who are set up 
to prepare and enforce planning controls in particular 
areas. Regional Planning Authorities may be created under 
the Town and Country Planning Act or pursuant to their 
own specific enactment. The present regional planning 
authorities are: 

• The	 Melbourne and Metropolitan Board of Works 
responsible for the Melbourne Metropolitan Area. 

• The Loddon-Campaspe Regional Planning Authority 

• The Geelong Regional Commission 
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• The Albury-Wodonga Development Corporation. 

• The Upper Yarra Valley and Dandenong Ranges Authority 

•	 Municipal councils which may cover shires, boroughs 
or metropolitan municipalities. 

Aside from authorities directly engaged in planning (responsible 
authorities), a number of organisations either advise on 
planning or are empowered to carry out functions which impact'on 
planning. These include: 

The State Co-ordination Council, which coordinates the 
policies and activities of 37 government departments, and 
establishes priorities and planning direction, 

The Planning Consultative Council, whose function is to 
provide advice to the Minister as required, particularly 
with regard to planning policies, 

The Historic Buildings Preservation Council, whose 
function is to compile and amend the Historic Buildings 
Register, 

The Environmental Protection Authority, established to 
secure the protection and improvement of the environment, 
and the control of pollution, 

The Country Roads Board, 

Urban Renewal Authorities, responsible for the 
upgrading and replacement of old housing stock, 

The Government Buildings Advisory Council, responsible 
to the Minister for Public Works for advice on Crown 
owned buildings which have historic, architectural 
or other significance. 

Other State authorities including: 

•	 Public Works Department 
•	 Port Phillip Authority 
• Land Conservation Council 
• Department of Crown Lands 
•	 Forests Commission 
• Department of Agriculture 
•	 Health Commission 
•	 Ministry for Housing 
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Making, Amending, and Repealing Town Planning Schemes 
Section 9 of the Principal Act provides for the preparation of 
planning schemes and section 11 provides for municipalities to 
prepare schemes on their own initiation or within 12 months of 
having been directed in writing by the Minister to do so. 
Pursuant to section 12(9), regional planning authorities 
established to plan an area extending beyond the boundary of any 
one municipal district, are required to prepare and submit 
planning schemes as and when required by the Minister. 

Reg. 101 requires responsible authorities to resolve to prepare 
a planning scheme and to establish a particular date for the 
commencement of the scheme. The authority is required to advise 
the Minister within 28 days of the resolution, and provide a map 
of the area affected by the scheme. 

Reg. 103 requires the authority to notify all or any of.,the 
authorities listed above, plus any other municipality affected, 
of the proposed scheme and request that they submit details of 
any matters that they wish to be taken into consideration. A 
responsible Authority may resolve that such' notices are 
unnecessary and in this case it must advise the Ministry within 
28 days.(Reg 103.) 

Section 28(l)(a) requires the authority to prepare an existing 
conditions map showing land use at a time not longer than six 
months prior to the exhibition of the proposed scheme. Prior to 
1982 the existing conditions map was required to contain 
information detailed in Regs 12-13 and the 21st Schedule to the 
Regulations but that provison has now been repealed. 

The Regulations require the preparation of a draft planning 
scheme ordinance and zoning map, the former dealing with the 
scheme principles, definitions, and statements of planning 
policy. 

Section 28(1) provides for the exhibition of a proposed planning 
scheme. However, the Act provides that before exhibition, the 
proposed .scheme be submitted to the Ministry of Planning for 
certification that the scheme is consistent with any statement 
of planning policy that has been adopted for the· area covered 
by the scheme. Three months are allowed for the Ministry to 
either provide the certification or to specify the provisions of 
the scheme which are inconsistent with the planning policies. 
Where the Ministry fails to provide certification within three 
months, the scheme is deemed certified and the next stage may 
commence. 
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Although the draft scheme is subject to the same confidentiality 
as is evidenced in Western Australia and Queensland Kelleher. 
(Town Planning Manual para. 2.9) indicates that it is not 
unusual for knowledge of the contents of a draft scheme to 
become public prior to exhibition. In such circumstances it 
appears accepted practice for affected persons to make oral or 
written submissions at the time, although these submissions, 
though possibly influential, have no legal status such as they 
might enjoy after public exhibition commences. 

Of considerable interest is the public exhibition procedures, as 
they vary considerably in detail and scope from procedures so 
far reviewed. The Victorian Government clearly attaches great 
significance to public consultation and the Act was amended in 
1968 to provide comprehensive requirements for exhibition and 
comment. 

Section 28(1)(c) 'requires the responsible authority to exhibit 
any new scheme for a period not less than three months and any 
scheme amendment for not less than one month or for any other 
period directed by the Minister. Section 28(l)(a) requires the 
scheme to be exhibited at the offices of the ministry, 
responsible authority, and municipality where the local council 
is not the responsible authority. 

The scheme is notified in the Government Gazette and published 
twice in newspapers circulating in the neighbourhood 
(sect.28(1)(c). In addition notices are sent to every public 
authority affected by the scheme ("A Guide to Administrative 
Procedures Under the Town and Country Planning Act, 4th Ed., 
1984) and every affected government department, and adjoining 
municipality. 

Of some potential legal significance is the requirement. 
pursuant to section 28(1) to notify every person having an 
interest in land reserved for any public purpose and every owner 
or occupier of land within the scheme area, unless the land is 
already subject to the same controls as proposed. The Minister 
has the power to exempt a responsible authority from such 
extensive notification (s.28(4»)if he considers the value of the 
land will not be substantially affected by the scheme, or the 
number of owners makes notification impracticable. It would seem 
that grounds could lie for an action by a person affected by a 
scheme, whom the authority failed to notify by error, by the 
sheer weight of the logistic workload of such a requirement or 
by incorrect assessment by the authority of the implication, for 
the landholder of the scheme. 

68
 



Submissions 
Submissions are required to be in writing and may deal with a 
specific area or block, or with a part of the planning scheme 
generally. There is no prescribed format for an objection and no 
indication that an objection by a landholder carries greater 
weight than an objector acting on principle alone. 

Hearings 
Section 28(1)(d)(i) previously provided that no objection shall 
be disallowed until the objector has had a reasonable 
opportunity of being heard by the authority but this section has 
been repealed. Presently, objections are made in writing and the 
responsible authority is required only to consider objections, 
including objections directed to it by the Minister, before 
determining to' modify or alter the exhibited scheme to take 
account of objections and thereafter to submit the scheme to the 
Minister for approval. If the authority cannot accommodate all 
objections, it is required to refer outstanding objections to a 
panel of three people appointed by the Minister. 

Proceedings of the panel are conducted in public, unless the 
submission is in itself confidential. The submission is examined 
on the basis of relevance, legality, validity, and 
justification, and whether its adoption would prejudice the aims 
of the scheme for the particular zone to which it applies. The 
panel, after hearing submissions, is required to report to the 
authority on changes to the planning scheme which the panel 
thinks are required. 

Section 28(2) permits the authority to adopt the scheme, with or 
without modification, and having decided its course of action, 
the authority is required to formally adopt the scheme and seal 
it. An authority may adopt only one part of a scheme, which, on 
adoption, becomes a separate scheme. 

Section 30 of the Act requires every adopted scheme to be 
presented to the Minister who may request additional information 
from the Authority. The Ministry may recommend further 
modifications to the scheme arising out of its considerations of 
legality, internal consistency, and consistency with government 
policies. Modifications which are other than editorial, or of a 
minor corrective nature, are discussed with the authority before 
the report is submitted to the Minister. 

Section 30(3) provides that if the Minister is of the opinion 
that proposed modifications or alterations are of a substantial 
nature, whether those modifications have been made by the 
responsible authority or by the Minister himself, he may require 
the scheme to be placed on public exhibition under the same 
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conditions that apply under 8.28, except that the period of 
exhibition is at ministerial discretion. Further submissions on 
the re-exhibited scheme are made to the Minister. 

In Victoria, the Government and the Ministry play major roles in 
the adoption of a planning scheme. The Governor-in -Council may 
adopt a scheme or part of a scheme (which thereon becomes a 
separate scheme, as does each further part of the scheme if it 
is subsequently adopted) after which the scheme is laid before 
both Houses of Parliament.(s.32(1)). The scheme comes into force 
at the date of gazettal but is subject to revocation by either 
House within twenty four days of being tabled (s.32(1) Notice 
of the adoption of a scheme is required to be published in a 
newspaper generally circulating in the area. The scheme must be 
placed on public exhibition, and lodged with the Central Plans 
Office and the Registrar of Titles. The State takes 
considerable care in recording and lodging approved schemes and 
procedures are set out both in the Act (8.31) and the 
regulations, (R.311). 

Amendment or Revocation of Schemes 
Schemes are ordinarily amended or revoked by the procedures 
outlined above for the making of a planning scheme. 

In special circumstances a scheme may be amended by the 
Governor-in-Council on application by a person, the Board, or 
the responsible authority (s.32(6)). The procedure is to be 
used in cases of minor detail, considerable urgency or other 
exceptional circumstances. Application for an amendment of this 
nature must be made to the Minister in writing and he may 
'require the Board to report on the proposal, seek comment from 
other agencies, or provide the opportunity for submission by any 
person affected by the proposed amendment. Promulgation of the 
amendment and its subsequent processing is made in the usual 
manner. 

The Act also provides for the revocation of all or part of a 
scheme by the Governor-in-Council on advice from the Minister 
(8.32(4)). The provision is to be used" where hardship, 
anomaly, untenable situation, or similar circumstances 
exist ••• "(1968 Report of the Town and Country Planning Board). 
However the same Report states that " ••• the purpose of this 
section is to remove the impediment of a scheme to development 
which in the Minister's opinion should take place. It is 
generally used to permit development not foreseen by the 
planning scheme but which can be justified in the public 
interest." In the event of such a revocation being permitted, 
the Governor by Order in Council may attach such conditions in 
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relation to such matters as he thinks necessary to secure the 
carrying out of the objectives of the original scheme (s.32(5). 
Such conditions are of the nature and scope of an IDO and remain 
in force until amended or revoked by a subsequent planning 
scheme (s.32(5A). 

Other Proposals for Planning Schemes 
The Act provides for the preparation of a planning scheme on 
application by an authority appointed under the Urban Renewal 
Act 1970. Where an approved urban renewal proposal covers an 
area within a municipality, the responsible authority is 
required, on application by the urban renewal authority, to make 
or amend a planning scheme for the subject area (s.59A.) A 
planning scheme made under this provision is not subject to the 
provisions of 85.28-30 of the Act (s.59A(8). 

Regional Planning 
Section 12 of the Act provides for the establishment of regional 
planning authorities having power to plan in specified areas 
extending beyond the boundaries of anyone municipal district. 
The existing regional authorities have been dealt with above. A 
regional authority consists of all councils within the region 
and other qualified persons appointed by Order-in-Council. A 
regional planning authority prepares planning schemes in 
accordance with the provisions of the Act unless provided for 
under separate enactment. Municipalities within a region are 
required to contribute financially to the operation of the 
region and the authority is empowered to borrow money for its 
planning purposes. A regional planning authority prepares 
planning schemes at the direction of the Minister. 

Environmental Impact 
The State planning legislation does not make provision for 
environmental assessment, but is in part subject to the 
provisions of the Environmental Effects Act 1978. Section 8 of 
the EEA provides for a responsible authority to seek the advice 
and assistance of the Minister for the Environment or for the 
Minister to request a responsible authority to seek such advice. 

The Ministry for Planning clearly sees this requirement applying 
in situations where an applicant seeks planning approval but 
such a requirement could spring equally from the referral of a 
proposal to prepare a planning scheme. Section 8(2) of the EEA 
provides for the Minister for Planning to require a Preliminary 
Environment Report to be prepared by the responsible authority 
(or the applicant) setting out an assessment of the 
environmental effects of the proposal. The Minister may also 
require the preparation of an Environmental Effects Assessment 
and call for public or selected comment on the proposal. The 
responsible authority may not proceed to determine a planning 
proposal subject to environmental assessment, until the Minister 
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for Planning has provided an environmental assessment and that 
assessment has been considered by the responsible authority. 
Assuming that the assessment would, in the case of a planning 
proposal, meet the requirements for a submission under s.28 of 
the Town and Country Planning Act, failure by a responsible 
authority to meet the requirements of the Minister for Planning 
would invoke the procedures set out in 8s.28(1) and 30(3) 
requiring public hearings and possible Ministerial modification 
of the planning scheme. 

However, as with other states legislation where the 
environmental asessment requirements are general and fail to 
attach directly to approval of planning schemes, it is difficult 
to find specific grounds on which to bar planning schemes 
because of their environmental impact. Where the specific 
environmental criteria required to successfully bar development 
has not been directly enshrined in law, the environmental net is 
characterised by being able to be broadly cast but also being 
loosely woven. Accordingly, both environmental advocates and 
developers are at a disadvantage by being uncertain of the 
chances of success at law. For the environmentalist it may be 
difficult to make out a case in such a way as to persuade a 
court or tribunal because of the lack of specification 
available to express environmental impact in legally appreciable 
terms. On the other hand, the developer finds himself 
continually and often unfairly cast as the environmental villain 
merely for assuming to exercise his rights over his own land in 
situations where the law is vague or completely silent. Too 
often environmental laws are paper tigers with plenty of growl 
but little or no bite. For all its seeming force, the Victorian 
environmental legislation unfortunately appears to fall into 
this category. 

Interim Development Control 
S.17 of the Act provides for the making of interim development 
orders. An IDO is usually made concurrent with the resolution to 
prepare a planning scheme. An IDO may be made for a period of 
twelve months and may be renewed once, providing for a total 
period of two years (s.17 (lAC)). Where an original IDO is 
allowed to lapse, a subsequent IDO cannot be made for a period 
of twelve months following its lapsing. An IDO is approved by 
the Governor-in-Council on the advice of the Minister. An lDO 
may make provision for the use of land for a specific purpose, 
and any amendment to such an IDO attracts all the procedures set 
out in s.28 for the making of a planning scheme, including 
public exhibition for a period of not less than one month. The 
Victorian Town and Country Planning Act treats an IDO as if it 
were a planning scheme, but limits its total duration so as to 
prevent unlimited duality of planning control. 
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Development Control 
A requirement to obtain a planning permit is set out in the 
planning scheme, interim development order or local development 
scheme for a subject area. The legislative power for development 
control is found in s.35 of the Town and Country Planning Act 
and, in particular, subsection(a) which requires the responsible 
authority to enforce the Scheme or IDO, and subsection (c) which 
prevents the use or development of land except in conformity 
with the scheme or IDO. The requirement to obtain development 
approval will be contained in the planning ordinance itself and 
will be required where: 

• the use of land and buildings is changed, 
• a structure is built or erected on the land, 
• a building or structure is altered, 
• the land is subdivided. 

Section 18 of the Act requires that applications for planning 
permission be made by the owner, or with the owner's consent, 
and Reg. 502 of the Planning Procedures Regulations prescribes 
the minimum information to be provided about the development. 
The responsible authority is required to consider every 
application for a permit, thus preventing the withholding of 
approval in situations where the development is considered 
undesirable, but the planning scheme cannot prevent it. 

S.35 requires that the responsible authority consider the 
application in respect to any planning scheme or IDO, and 
s.18(2AA) requires the authority to take into consideration any 
statement of planning policy that might apply in the matter~ 

Where the planning scheme is administered by a responsible 
authority within the area of a regional planning authority, the 
planning scheme will make provisions for referring specified 
matters or classes of matters to the regional authority, and for 
the decisions of the council to conform with the written 
directions of the regional authority on those- matters. (clause 
11 to Third Schedule of the Act). 

Some applications for planning permission will require a notice 
to be given with respect to that class of development. The 
classes will either be specified in the planning scheme 
ordinance or will be required where the responsible authority is 
of the view that the development may cause substanital 
detriment to a person other than the applicant (s.18B(I)). 

The responsible authority may require the applicant, at his own 
expense, to give notice to persons or person nominated by the 
authority, or it may notify affected persons and publish a 
notice on behalf, of and at the expense of, the applicant. 
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The Act requires that notification be in a prescribed form, that 
the application be made available for inspection at the offices 
of the responsible authority for fourteen days after publication 
of a notice, and that affected persons be advised that they may 
submit objections to the proposed development during the period 
of display. In addition, s.18C(1) requires that consideration of 
objections made to development applications not subject to 
notification provisions be given as if notification had been 
required. Objections become matters of consideration in 
determining an application together with other matters listed 
above. 

A responsible authority may grant approval with or without 
conditions, refuse an application, or require the applicant to 
provide further information about the application. Each class of 
decision attracts appeal pursuant to 8.19 of the Act. 

Planning Appeals 
The applicant and all objectors are notified of the 
determination of the application, but the determination does not 
itself constitute a planning permit. The objectors to an 
application have twenty one days in which to lodge an appeal 
with the Registrar of the Planning Appeals Board, and a further 
seven days must elapse to enable the Board to advise the 
authority of the lodgment. Accordingly the authority is stayed 
from issueing a permit for twenty eight days after making a 
determination. S.19(1)(e) contains a somewhat unusual provision, 
as it specifically permits an appeal by a. person not an objector 
to the original application. 

The prOV1Sl0ns for making an appeal, or contesting one were 
originally contained in the Town and Country Planning Act but 
after the repeal of section 20, were reenacted in 8s32-32 of the 
Planning Appeals Board Act. The Act contains no index and the 
procedures are out of sequence, being dealt with after the 
matters to be considered by the Board are set out. Similarly 
other procedures relating to the preparatory actions for a 
hearing appear after matters relating to the hearing are 
discussed. An applicant proposing to appeal against a refusal, 
conditional approval, request for further information, or 
failure to determine an application within two months of 
lodgement, may do so within two months of· giving notification of 
his application. 

The Registrar of the Planning Appeals Tribunal may require an 
applicant to notify any person of the publication of a notice as 
the Registrar thinks fit and to serve notices of the appeal on 
persons, the responsible authority and the regional authority if 
appropriate. 
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The Act requires persons proposing to contest an appeal to lodge 
a short statement of grounds with the Registrar and deliver a 
copy of the grounds to the appellant at least seven days before 
the hearing. Where an objector fails to lodge written grounds, 
he may still be heard but the hearing may then be adjourned to 
allow other parties to prepare rejoinders. 

The Planning Appeals Board Act provides the matters to be taken 
into account when determining an appeal (s.27). These include 
(the list is not exhaustive): 

• any relevant approved planning scheme, 
• any	 statement of objectives intended to be achieved by 

the scheme, 
• any approved statement of planning policy, 
•	 submissions made by the Minister pursuant to 8.40 

(which permits the Minister to put before the Board 
matters which he considers relevant because the 
determination may have a substantial effect on the future 
planning of the area, 

•	 planning schemes adopted by a responsible authority but 
not yet approved by the Governor. 

The Board may bar the parties from having legal representation 
and require the parties to conduct their own cases. 

The Victorian Government has specifically legislated to prevent 
the Planning Appeals Board from determining appeals on matters 
raising substantial issues of planning policy. 8.40 requires the 
Board to invite the Minister to make submissions on any 
application before it which appears likely to have a substantial 
affect on future planning. Under s.41 the Board on its own 
direction may hear the appeal but not determine it, and a 
Minister administering another Act other than the Town and 
Country Planning Act may request that the Board not proceed to 
determine the matter. The Minister administering the Town and 
Country Planning Act may direct the Board to determine the 
matter, but unless he does so the Board is limited to forming 
its opinion and advising the Minister who shall within 30 days 
refer the appeal to the Governor in Council for determination as 
if the Governor-in-Council was the Board. 

Note: The s.41 prOV1Slons arose out of a case some years ago 
where the then Tribunal rejected a suggestion by the Minister 
for Local Government that it should refuse an appeal against a 
refusal to permit extensive residential development on low sand 
in a recreation area at Booles Pool in East Gippsland. 

Section 42 provides for the Board to strike out any vexatious or 
frivolous appeal, or any appeal where the appellant is guilty of 
inexcusable or inordinate delaying of the appeal being heard. 
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Division 3 of the Act provides for the Chief Chairman to order 
compulsory conferences to be held to determine the matters in 
dispute, to identify questions of law and fact and to allow the 
parties to discuss their views and, if possible, to resolve the 
matter without proceeding to formal hearing. For this purpose, 
each party is required to serve on the others a short written 
statement of their position. The member of the Board conducting 
the conference is empowered to determine or dismiss the appeal 
if all parties to the conference agree, or the member may 
determine to dismiss or determine the appeal if one party 
absents himself from the proceedings. 

Division 4 of the Act includes a group of powers which enable 
the Board to overcome legal deficiencies in an appeal as to 
amend the application in light of revealed circumstances, to 
disregard matters that might otherwise cause the appeal to lapse 
through invalidity, to make declarations with respect to matters 
in dispute, to enter on land for the purposes of inspection, to 
entertain any pertinent grounds for appeal, and to award costs; 
all powers designed to facilitate the expeditious hearing of an 
appeal. 

A determination of the Board is final except that the board is 
not restrained from the the remedying of a clerical error, an 
error arising from an accidental slip or omission, an evident 
miscalculation of figures, or an evident material mistake in a 
description of a person, thing, or property referred to in a 
determination. 

The Board may on its own motion refer to the Supreme Court 
questions of law with respect an appeal before proceeding to a 
determination (s.65). After making a determination, appeal to 
the Supreme Court on a matter of law is available to any party 
to an appeal before the Board. 

Non-Conforming Uses 
Land uses lawfully permitted prior to the making of a planning 
scheme are permitted to continue provided that they do not 
affect the amenity of the area detrimentally or prejudice the 
objectives of the scheme. The responsible authority has the 
power to prevent change in the non-conforming use including the 
erection of buildings and carrying out of works where 
construction might prejudice the objectives of the scheme. 
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Where a holder of land used for non conforming activities also 
holds adjacent land, that land may be used for non conforming 
uses. If land is sold, the right to continue non-conforming uses 
passes with the title but only to the extent that the use may be 
carried on in existing buildings or substantial works previously 
used for non-conforming uses. 

The right to use land for non-conforming uses is extinguished 
when fifty percent of the buildings or works thereon are 
destroyed, or the use ceases for fifteen consecutive months. 

Compensation 
Compensation is payable pursuant to sections 41 and 42 for: 

• compulsory acquisition, 
• removal	 of non-conforming uses (through compulsory 

acquisition), 
•	 actions of a landholder under a planning permit resulting 

in loss or damage, and no notification was given on the 
permit that compensation would not be available, 

•	 loss to a landholder,on the sale of land required for 
a public reserve. 

•	 land required for public purpose, 
•	 street access affected by closure or restriction, 

Compensation is not payable 

when a planning permit is noted that no compensation 
applies, 

•	 the land is affected by planning controls made to 
prevent traffic obstruction, 

• where land use is specified in the planning scheme 
• where	 the land use was commenced after the planning 

scheme and did not conform to it. 

Historic Buildings 
Section 59D is intended to ensur,e that registered buildings 
within the meaning of the Historic Buildings Act 1981 are as far 
as practicable preserved and enhanced through the provisions of 
a planning ordinance and for certain conditions to apply to land 
designated as a specified area by Order-in -Council. 

Section 18(2A)(b) provides that any planning permit granted over 
land on which there is erected a building on the Register of 
Historical buildings, or other land subject to legislation 
covering the conservation of places having cultural, 
architectural, historical, scientific or aesthetic value, shall 
provide that development shall not commence until all permits 
required under such legislation have been obtained. In 
addition, owners of such land are required to enter into 
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agreement with the State pursuant to s.52A, which may prohibit 
restrict or specify the nature of any development on the land, 
specify or restrict the land use, and provide for any matters 
intended to secure the achievement of the objectives of a 
planning scheme. 

The Act provides "offsetting" provisions which allows the owner 
of land in·a specified area to erect a building taller than the 
specified height limit for that area, where the owner is also 
the owner of another building in the area and that building is 
subject to the Historic Buildings Act. The provision is in fact 
a form of offsetting provision to compensate an owner for any 
disability suffered by having to conserve a historic building. 
As no compensation provisions are made for landowners who do not 
own more than one building in the zone, the legislation at least 
appears to be discriminatory. 

Section 26 of the Historic Buildings Act provides that nothing 
shall be done to the building to remove, alter, or damage it or 
to develop the area without first obtaining a permit from the 
Historic Buildings Council, thereby tying the Historic Buildings 
Act to section 18 of the Town anrl Country Planning Act. Section 
28 et seq., of the Historic Buildings Act provides for appeals 
from the determinations of the Council to the Minister, who 
seeks a report from the Chairman of the Planning Appeals Board 
before making recommendations to the Governor~in Council who 
determines the appeal. 

Local Development Schemes 
In 1981 the Town and Country Planning Act was amended to permit 
local councils in the Melbourne Metropolitan Area to make local 
development schemes (LDS) which were consistent with the 
Melbourne Metropolitan Planning Scheme. Section 59AA et seq., 
provides for the making of local development schemes which are 
intended to provide statutory recognition of Council objectives, 
policies, codes etc., and to allow councils to plan with greater 
autonomy and sensitivity to local conditions than might be 
achieved under the Melbourne Metropolitan Planning Scheme 
(MMPS). 

A local development scheme must be consistent with the MMPS but 
must not deal with matters of metropolitan significance. An LDS 
may be comprehensive, i.e., dealing with statements of 
fundamental direction, or designed for the treatment of action 
areas through new development, redevelopment, improvement or a 
combination of these. An LDS may incorporate portions of the 
MMPS with authority of the Melbourne Metropolitan Board of Works 
(~1BW) and all LDS must be certified by the board before being 
enacted. A LDS is in effect a planning scheme and its form and 
content and the method by which it is made is consistent with 
the provisions for making a planning scheme (s.59AC(8)). 
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S.S9AC(lS) provides for anything done under an approved LDS to 
be consistent with the MMPS and with its gazettal. A LDS 
replaces the MMPS so far as it refers to the area covered by the 
LDS and any IDa or other planning scheme for that area is 
repealed (s.59AD (17). With the making of an LDS power of the 
MMBW to grant planning approval passes to the council making the 
LDS (s.59AD.(1)). 

Melbourne Metropolitan Board of Works 
Initially the Board was responsible for public works in the 
Melbourne Metropolitan Area. Pursuant to the Melbourne 
Metropolitan Board of Works Act 1958 the Board was empowered to 
carry out the planning of the Melbourne Metropolitan Area. The 
Act deals with the constitution and powers of the Board but the 
statutory requirements under which it prepares and enforces 
planning schemes are set out in the Town and Country Planning 
Act and its Regulations. 

Comment and Summary 
The Victorian planning legislation must be regarded as being 
impressiveley comprehensive, if only in terms of its extensive 
statutory provisions. After 1961 the legislation demonstrated an 
increasing concern for participatory planning, not only in the 
sense of public involvement, but also in recognising and 
coordinating with planning, the activities of a large range of 
public authorities and agencies, and conservation and 
environmental bodies concerned in similar matters. 

During the period 1961-1981 there grew up an extensive array of 
planning provisions and procedures, not only within the ambit of 
the direct planning legislation but also evidenced by the 
regularly increasing size of the Local Government Act. During 
this period many significant planning appeals ran against the 
local government authorities who tended to respond, as has 
happened with taxation legislation, with the introduction of 
retaliatory legislation. 

The planning legislation has now began to undergo significant 
and substantial review, some of which changes have been 
reflected in the text above. The changes tend to reflect a 
recognition that the objection procedures were becoming awkward 
and unwieldy. At the same time there seemed to be a recognition 
that planning might after all be better carried out at the local 
level, hence the introduction of local development schemes. 

What is important in the legislation is a recognition of the 
importance of environmental impact and conservation and it is a 
pity that this recognition has not been able to break through 
into a form with real power to protect the environment. For, 
what is clear in parts of the Victorian legislation is constant 
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compromise without the apparent will to sacrifice development 
for environmental planning. The provisions of the Act allowing 
for owners of land in specified areas to erect high buildings 
(referred to above) is but one example. The generous nature of 
the non-conforming use provisions are another. 

The extensive nature of the planning legislation is another 
cause of concern. The publication "A Guide to Administrative 
Procedures Under the Town and Country Planning Act" 4th Ed., 
(January 1984) lists 62 Acts relating to planning in Victoria, 
without mentioning the Regulations attaching to each Act, and 
those statutory provisions contained in the multitudinous 
planning schemes covering much of Victoria at the local and 
regional level. In addition the Guide does not mention the 
Federal legislation covering planning in the State or the glue 
lined fly trap of the Local Government Act and the bylaws made 
thereunder waiting in ambush for the unwary landholder. 

There' is no doubt that the legislative framework has been 
erected to create a barrier against the development predators, 
of whom the State has no more than its fair share. However the 
very complexity of the structure mitigates against its efficient 
usage and there appears to be a need for a comprehensive 
overhaul of the legislative framework with a view to removing 
some of the fetters that now disable efficient and appropriate 
development. It would seem a reasonable observation that any 
protective device is most effective when it is simple (so that 
it is not prone to internal failure), specifically tailored to 
the task, (because the nature of the defence must be specific to 
the nature of the attack) visible, (because the best weapons are 
those whose awful potential is apparent and therefore deter the 
attacker) and designed to have maximum effect rather than wound. 
In this analogy the Victorian legislation largely fails to 
measure up to the task. It is understood that at the time of 
writing the Ministry is contemplating a further major review of 
the planning legislation. 
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RESPOBSIBLE AUTHOaITIES 

Responsible 
authority 

Minister for 
Planning and 
Environment 

Region~l Pt~yning 
Author~ty 

MMBW 

Albury-Wodonga 
Development 
Corporation 

Geelong Regional 
Commission 

Municipal 
Council 

Area of 
responsibility 

Any area in the 
State of Victoria 

The whole or partes) 
of the area for 
which it was 
established 

Metropolitan area as 
defined in the 
Second Schedule 

Wodonga area as 
defined in 
legislation 

Geelong region as 
defined in 
legislation 

The whole or partes) 
of the municipality 

(1) Section in the Town and Country Planning Act 
indicated. 

Enabling 
legislation (1) 

3; 13; 14 

3; 12( 1A) 

3; 53(1);
 
Second Schedule
 

Albury-Wodonga 
Agreement Act 1973 
5(1); 5(4) 

Geelong Regional 
Commission Act 
1977 
14(1); 14(4) 

3; 11 

unless otherwise 

(2) The Loddon-Campaspe Regional Planning Authority is currently the 
only one constituted under the Act. 
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DELEGATION OF ADKINISTRATION OP PLAIHING
 
CONTROL TO A.OTHER RESPONSIBLE AUTHORITY
 

Responsible Responsible authority to Enabling 
authority which the administration legi sla tion (1) 
empowered to of planning control may 
delegate be delega ted 

Minister for (i) Albury-Wodonga Develop Albury-Wodonga 
Planning and ment Corporation, for Agreement Act 
Environment the Wodonga area 1973 5(6) 

(ii) Any other responsible lIC (1) * 
authority for the area 
or part of the area 

or 

The council of any 
municipality in the 
municipal district of 
which the land or part 
of the land in the 
area to which the 
scheme or order relates 

(iii) The 'appropriate municipal llC (3) 
council in the 
metropolitan area 

Regional Ptanning (i) The appropria te 12(13) 
Authority 2) municipal council 

within the region 

(ii) Albury-Wodonga Albury-Wodonga 
Development Agreement Act 
Corporation' - 1973 
for the Wodonga area 5(6) 

MMBW The appropriate municipal 54; 58 
Council in the metropolitan 
area 

Geelong Regional The appropriate municipal Geelong Regional 
Commission council in the Geelong Commission Act 

region 1977 14(4) 

(1)	 Section in the Town and Country Planning Act unless otherwise 
indicated. 

(2)	 The Loddon-Campaspe Regional Planning Authority is currently the 
only one constituted under the Act. 
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Figure I 

STAGE 1 INITIAL PREPARATION 

Resolve to prepare scheme (Cl 101) 

and 
for 

information 

Regulations 

Notify appropriate bodies 
request information 
scheme preparation 

(Cl 103) 
Regula tions 

Prepare existing conditions s.28(1) 
map etc. and draft scheme (T&CP Act), 

OUTLINE OF MORRAL	 PROCEDURE FOR PREPARATION AND 

STAGE 2 EXHIRITION AND 
COMPLETION OF PREPARATION 

r- Exhibit scheme in 5.28(1)(a) 
specified locations (T&CP Act) 

I
Publish notices and 
notify appropriate bodies 
and persons

• 

s.28(1)(b) 
(T&CP Act) 

submissions 

Consider submissions	 s.28(lA) 
8.28(IB) 
(T&CP Act) 

Determine exhibition 
period of scheme 

s.28(1)(c)(ii) 
(T&CP Act) 

Panel1 reports on 
certain submissions 

I 

~ Modify scheme if 
necessary and adopt it 

Send scheme 
'"'-- Minister 

etc. to 

s.28(1R) 
(T&CP Act) 

s.28(2) 
(T&CP Act) 

s.30(1) 
(T&CP Act) 

When a principal scheme has reached 
this stage, amendments to it can be 
prepared, starting at Stage 1. 

Lv 

APPROYAL OF PLARRING SCnEHRS 

STAGE 3 APPROVAL 

Minister receives and 
considers scheme 

I 
Minister forwards sch eme 
to Governor in Council 
recommending approv~] 

with or without 
mod l f l ca t l ons 

or 

Minister requests 
re-exhibition of 
scheme S30(3) (T&CP Act) 
or refuses to recommend a p pr ova 1 

Governor in Council Hpproves scheme 
with or without modification and 
subject to such conditIons as he 
shall thinkI fit s.28(4) 

(T&CP Act) 

Publish not:l.ce of approval of scheme 

in Government Gaze tte and newspaper. 
SCHEME NOW IN FORCE 

s.28(5) 
(T&CP Act) 

Deposit copies for public inspection
s.31(1) 
(T&CP Act) 

00 
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PROCEDURE FOR AMENDING LOCAL AUTHORITY TOWN PLANNING SCHEME 

LOCAL AUTHORITY 

Locaj Authority receives 
dev..opers reQuest for 

re-zoning. 

Reso'ution to amend tn. 
Scneme. Draft amendment is 

"repared. adopted and 
Sui)mitted to tn. Town 

F"anning SOard. 

Advertisement in toca' 
newsC)aOer. Amendment ia 
exnibited tor three months. 

Written suOmissions 
received. considered and 

determined. If Locaj 
AuthOrity decides to 

proceed. aU submissions. 
comments and 

determinations are forwarded 
to the Town P'anning 

Decides wnetner to proceea 
With tne amendment. 

Prepares tina. cocuments. 
inc~uding any Minister;a~ 

modifications. If proCeeding 
tne amendment is endorsed. 

Notice is pUOfisned in the 
iocat newspaper. 

Figure 3 

rOWN PLANNING BOAAO 
. -MINISTER. FOR 

TIME SCALE
URBAN OEVELOPMENT (MONTHS) 
AND TOWN j:»LANNING 

1-00 

~~ 

1·7S 

PnHiminatY approval is 
granted. refused except with 

mOdification or retused. 
Town P'anning SOard 

advised. 

2·00 

2·25 

2·S0 

5·50 

6·SO 

7'75 

I 
J 

! 
s-oc-] 

i
 
F;na' aoprova' is granted. I
 

retusea exceQt Wftn
 805°1rnecmeancn or refused. 

r=ina. amendment IS 
sncorsee. 

g·SO....i 

Draft amendment is examined. 
Recommendation to tne 
Minister tnat prtMimlnary 

approval be granted. refused 
accept with modification or 

refused. 

Advises Loca' Authority.
 
Advertisement in tne
 
(JovfH'nment Gazeltft. 

BOard. 

Amendment. submissions. 
comments and 

determinations of tne Loca' 
Autnority considered. 

Recommendations to tne 
Minister. 

Receives decision. AdvtseS 
tne Local Autnontv. 

Chairman endorses the 
amendment. 

Amendment IS puOlisned in 
:ne Governmenr Gazette. 

Lccat Aurnoritv IS notified. 

Cooy of final amenoment IS COOY of fina' amenoment IS:\)oy Of fInal amenoment is 
xeor Wft" rne Local~eot wl(h the fown ?Iannmg I <eor Wit" ~ne MinIster I 

Authonty. \. 30a(0. ./ \......... ~/ 

SOUICe: :Jffice -:;r : ..1e s:..tii stzes: =or ;:Jrban zeve.ioomesr: ~d r=~n .. ~2~r..n.l ..~~~ 
.-1 ]il~de ~nd .'ler;~or_~ =cr : ..ne :and DeveLobmetit: - - OC_S,;; ..... ,veS'l: ...';ust:=ai~.:..f ':'982 
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PROCEDURE FOR PREPARING A SUBSTANTIAL AMENDMENT 
TO THE METROPOLJTAN REGJON SCHEME.' 

METROPOl.J TAN
 
REGION
 

PLANNING AUTHORITY 

M.R.P.A. recetves 
devetopet's request tor 

re-loning vi. LOQUAutnority 
and Oistrict Ptanning 

Committee. 

MeCfOQOfitan Region
 
Ptanning AutnoAty requests
 

inQUC from the a"ecteef 
aucnonti-. 

Amendment is preoarea and 
submitted to the Minister 
for ptefimina,y aoprovat. 

Scneme is actYertised for not less 
than t"ree months. SuDnriSSions 

receevec1. 

Suomissions considered at 
hearings it reQuired Dy the 

"erson or grouo making tne 
submisSion. Scheme is 

suomitted to tne Minister 
wie" or wunout modification. 

Figure 4 

MINISTER FOR
 
URBAN oeVELOPMENT
 
AND TOWN PLANNING
 

I'reliminary aoprova. grllnteG 
. or refused. 

J---------

If substantia' modification
 
to tne Scneme. tne Minister
 

may direct Its
 
re-adven 'semen,. I' no
 

suosrant,a' modilicaUon, tne
 
amendment IS suomltted to
 

Ine Governor.
 

GOVERNOR/PAAUAMENT 

Amendment is aocroved w.en 
or wHnou( mOdification. 

Gazetted. 

Amendment IS laId before
 
each House ot Parfiment for
 

twe,ve sitting days. Takes
 
effecz I' nOt disaHoweo
 

by ele"er Hou~e.
 

and Town Planning, 
?~ocess in Wes~ern 

TIMe SCAlS 
(MONTHS) 

: ..... 

10·00 
11·00 

16.251 
18·~l 

I 
I 

190 50J
 
I 

I 
I 
! 

I 
20· 25-1 

2"OO~ 
i 
i 

2"25~ 

Source:	 Office of che Minister for Urban Development 
A Guide and ~e~~ork for che Land Develooment 
Ausl:ralia.. 1982 
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PROCEDURE FOR AMENDING METROPOLJTAN REGION SCHEME 
(NON-SUBSTANTIAL AMENDMENTS) 

Figure 5 

MeTROPOLlTAN MINISTER FOR 
TIME SCALe AFFECTED LANDOWNERS REGION URBAN oeveLoPMENT (MONTHS)

PlANNING AUTHORITY ANO TOWN PLANNING 

r 0..,..fodgea requ_ tor 
r..zoning to tne MetroQ04itan 

Region ~anning AUlnOrity 
via Locai Autnority 

) 

. Met~itan Region 
Ptanning AuthOrity requests 

in"". trom the atfected 
authOliti-. 

CDC'y 04t". otOOOsad 
am.ndment suomitted to the 

Mlniater with a c.n.ficate 
. slatjno it to be 
non-suDatanlt••,; 

/ . 
Reeefve. a coC'yot the 

proposed amendment and 
certiflcale. Olrects wnic:n 

owners ot the .and. atfected 
Oytne orooosed amendment. 

to be notilled ay the 
Metrooo.Uan Region 
P'a('Ding Authority. 

~ 

/ ~
 

Proposed amendment comes
 
into .tfeet once gazetted and
 

notification is in the
 
newsoaoer.
 

Affected owners notified as 
reQuired by tne Minister. 

Itaggneved. 
.suom,sslon ot acoea.s 

to tne Minister. 

8·00 

I 
10·00-J 

I 

I 
I 

f ' 
Aopea's neard and dismissed 

Aope8's received and ~ent to ) 
tn. Minister. 

or uone'd. If uone'd. :". 
amendment IS canceUed or 11'00"" 

modiI i«J. 11'50~ 

Office of the Minister for Urban Development and To~ Planning, 
A Guide and ~etwork for :he Land nevelooment Process ~n Western 
Australia.., 1982 
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nlJTLINE OF COMpfNSA,TION PR'1\fISIONS Ff1R. PL!.\NNING CONTROLS 
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Figure 4 
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s. 41(1) 
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ACTS WHICH RELATE TO THB PLABRING SYSTZK 

(as at December 1983) 

No. 

8520 Albury-Wodonga Agreement Act 1973 

8273 Archaeological and Aboriginal Relics Preservation Act 1972 

9720 Building Control Act 1981 

9369 Central Gippsland (Brown Coal Land Compensation) Act 1980 

8661 Cluster Titles Act 1974 

8089 Community Welfare Services Act 1970 

6228 Country Fire Authority Act 1958 

9212 Crown Land (Reserves) Act 1978 

7060 Dandenong Valley Authority Act 1963 

7232 Decentralization Advisory Committee Act 1964 

8409 Decentralized Industry (Housing) Act 1973 

8383 Decentralized Industry Incentive Payments Act 1972 

8524 Development Areas Act 1973 

6237 Drainage Areas Act 1958 

8811 Drainage of Land Act 1975 

9567 Economic Development Act 1981 

9135 Environment Effects Act 1978 

8056 Environment Protection Act 1970 

7499 Extractive Industries Act 1966 

7780 Fisheries Act 1968 

6254 Forests Act 1958 
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9024 Geelong Regional Commission Act 1977 

6270 Health Act 1958 

9667 Historic Buildings Act 1981 

6275 Housing Act 1958 

6284 Land Act 1958 

8008 Land Conservation Act 1970 

6286 Lands Compensation Act 1958 

7695 Liquor Control Act 1968 

6299 Local Government Act 1958 

6310 Melbourne and Metropolitan Board of Works Act 1958 

8953 Minerals and Energy Act 1976 

6320 Mines Act 1958 

8364 Ministry for Conservation Act 1972 

8702 National Parks Act 1975 

7541 Pipelines Act 1967 

9512 Planning Appeals Board Act 1981 

6312 Port of Melbourne Authority Act 1958 

7498 Port Phillip Authority Act 1966 

6358 River Improvement Act 1958 

6368 Sewerage Districts Act 1958 

6372 Soil Conservation and Land Utilisation Act 1958 

8793 State Co-ordination Council Act 1975 

6376 State Development Committee Act 1958 

6377 State Electricity Commission Act 1958 

7551 Strata Titles Act 1967 
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6849 Town and Country Planning Act 1961 

9425 Town and Country Planning (Amalgamation) Act 1980 

9512 Town and Country Planning (Western Port) Act 1981 

6399 Transfer of Land Act 1958 

9921 Transport Act 1983 

8968 Upper Yarra Valley and Dandenong Ranges Authority Act 1976 

9320 Urban Land Authority Act 1979 

8052 Urban Renewal Act 1970 

6653 Valuation of Land Act 1960 

6409 Vermin and Noxious Weeds Act 1958 

8350 Victoria Conservation Trust Act 1972 

6413 Water Act 1958 

8729 Water Resources Act 1975 

8699 Wildlife Act 1975 

8518 Wodonga Area Land Acquisition (Validation) Act 1980 

8344 Youth, Sport and Recreation Act 1972 
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1

2

3

4

5

6

7

8

9

STATEKERTS OF PLAKRING POLICY (as at Dece.ber 1983) 

No. Western Port (as varied) 1976
 

Mornington Peninsula (as varied) 1976
 

Dandenong Ranges (as varied) 1979
 

River Yarra (as varied) 1979
 

Highway Areas 1973
 

Land Use and Aerodromes 1973
 

Geelong 1973
 

Macedon Ranges and Surrounds 1975
 

Central Gippsland: Brown Coal Deposits in the
 
context of Overall Resources 1975
 

93
 



CHAPTER EIGHT 

Western Australia 

Principal Legislation
 
The principal legislation is:
 

•	 Town Planning and Development Act 1928-1979 
19 Geo. V. No.xxxix (No. 39 of 1928 - An Act relating 
to the Planning and Development of Land for Urban, 
Suburban and Rural Purposes, as amended by the 
Town Planning and Development Amendment Act 1982-No. 120 
of 1982• 

•	 Town Planning Regulation 1967 
Metropolitan Region Town Planning Scheme Act 1959 

Town Planning Arrangements 
Administrative arrangements in the Western Australian Government 
provide for a Minister of Urban Development and Town Planning 
who administers the abovementioned Acts through a Department of 
Town Planning responsible for oversighting non-metropolitan area 
planning, and for the planning of Metropolitan Perth. The 
Minister is advised on planning matters by the Town Planning 
Board and shares the function of review of planning appeals with 
a Town Planning Appeal Tribunal. Outside of the Perth 
Metropolitan Area, the responsibility for making, amending, and 
implementing planning schemes is vested in local government 
authorities. 

Making, Amending and Repealing Town Planning Schemes 
Section 6 of the principal Act provides for the making of town 
planning schemes with the general objective of improving and 
developing the subject land. Section 7(1) empowers local 
authorities to make town planning schemes for land within its 
own district or land in an adjacent district which is subject to 
a planning scheme within its own area. Planning schemes may be 
initiated by local authorities or by land owners in the scheme 
area, or by the Minister pursuant to section 18, in situations 
where he is satisfied that the local authority has failed to 
prepare a scheme where one ought to have been so prepared. 

Section 8 of the Act empowers the Minister to prescribe by 
regulation the general provisions for carrying out the 
objectives of town planning schemes and in particular, the 
matters dealt with in the First Schedule to the Act. Clause 11 
of the Regulations provides a model text for a planning scheme 
and require that schemes shall generally conform with the 
appropriate sections of the model. 
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Section 9 of the Act empowers the Minister to regulate the 
procedures for the preparation, review, variation, revocation, 
and approval of planning schemes and these regulations are dealt 
with below. 

Regulation 4 requires a local authority to resolve to prepare a 
planning scheme, or two or more local authorities to separately 
resolve to prepare a joint planning scheme where such a scheme 
is intended. The- local authority is required to, within 28 days 
of making a resolution to prepare a scheme, advise the Town 
Planning Board of the resolution, and to provide the Board with 
a map of the scheme area. Clause 6 of Reg.4 empowers the Board 
to adjust the scheme area if necessary. 

Reg.5 requires a local authority to publish a notice of 
resolution, in a prescribed form, in the Government Gazette and 
in a newspaper circulating in the planning area, as soon as 
practical after notifying the Town Planning Board of the 
resolution. The authority must also advise every adjacent local 
authority and every public authority likely to be affected by 
the planning scheme of the resolution and request their 
comments on matters that should be considered in the preparation 
of the town planning scheme. 

Regs.8-12 prescribe the contents of the planning scheme as: 

Land Use Map (existing subdivision and land uses),
 
Scheme Map (zoning plan, subdivision plan,etc.),
 
Scheme Text,
 
Scheme Report,
 

Reg.12 provides for the preparation of a scheme report and 
Appendix "C" sets out the contents of the report as: 

• planning data, 
• scheme proposals, 
• administration and finance, 

Reg.13 provides for the adoption of the planning scheme when the 
scheme documents have been prepared as specified in Regulations 
8-12. Both the Act and the Regulations are silent on the role of 
the community during the preparation of the scheme, but it is 
understood, that contrary to the Queensland model where the 
scheme is confidential until endorsed by the Minister, public 
participation takes place according to the requirements of the 
local authority and the nature and significance of the scheme. 
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Proposed schemes are forwarded to the Town Planning Board which 
is required to examine and recommend adoption, modification or 
refusal of the scheme. (Reg.13) The Minister is required, 
pursuant to Reg.14, to give preliminary approval or to refuse to 
approve a proposed scheme, subject to consideration of the 
recommendations of the Board. 

Reg.IS provides for the local authority specified in the scheme 
to become the responsible authority for the purposes of the 
Act. The responsible authority is then required to advertise the 
proposed scheme in a paper circulating in the district at least 
once each week for three consecutive weeks and to make the 
scheme available in the authority's offices, in the offices of 
the Town Planning Board, and in the offices of any municipality 
affected by the scheme. All public authorities affected by the 
scheme are given a notice of the proposal. 

The scheme remains on exhibition for a period of not less than 
three months (unless exempted by the Minister where zoning or 
land classification is not involved) during which time 
submissions may be made to the responsible authority. Regulation 
16 provides that submissions are to be made on a prescribed form 
and that the person making the submission shall indicate the 
capacity in which he makes the submission although there are no 
grounds for exclusion of a submission by a person not materially 
affected by a scheme. The prescribed form permits the submission 
to be made in narrative form but does not prescribe the grounds 
to which a submission might be limited. 

There is some ambiguity as to the nature of submissions arlslng 
out of Reg.16. The requirement for the person making the 
submission to state the capacity in which he makes his 
submission raises the question of whether weighting is given to 
those submissions made by those persons whose interests are 
materially affected ahead of those who submissions are based on 
matters of principle or philosophical grounds. Further, the 
legislation uses the term "submission" rather than "objection", 
a term sometimes favoured elsewhere. While any proposed 
variation could be regarded as a form of objection to the 
subject proposal, the regulation opens the way for submissions 
of support that could be utilised by the responsible authority 
to demonstrate that the scheme is popular and should therefore 
recommend itself for approval by the Minister. 

Reg.17 requires the responsible authority to consider each 
submission made to it against the scheme and determine whether 
the scheme should be modified accordingly or whether the 
submission should be rejected. After adopting the scheme with or 
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·without modification, the authority is required to submit the 
adopted scheme to the Board, together with details of 
submissions received, and its recommendations with respect to 
those submissions. 

Reg. 19 provides for the Board to examine all aspects of . the 
adoption of the proposed scheme and to recommend to the Minister 
whether the scheme should be adopted. The Minister is empowered 
to approve the scheme with or without modification(Reg 20). It 
is possible that in the course of reviewing the proposed scheme 
after the period of public exhibition: 

•	 the responsible authority may have modified the scheme, 
•	 the Board may have recommended modifications acceptable 

to the Minister, or 
•	 the Minister may require modifications to be made to 

the scheme. 

Where the Minister is of the opinion that there has been 
substantial modification to an exhibited scheme, he is required 
to have the responsible authority reexhibit the scheme, together 
with the proposed modifications, for a period which he is 
empowered to fix. The scheme is, after expiration of the 
exhibition period, subject to the procedures set out in Regs 17
19 above. 

Section 7(2) of the Act empowers the Minister to approve a 
scheme or refuse to approve a scheme except with such 
modifications or on such conditions as he thinks fit. Where, 
following completion of the procedures prescribed in the 
Regulations, the Minister approves a scheme, the responsible 
authority has an option of determining if it wishes to proceed 
to final approval. Regulations 21-24 deal with procedures to 
ensure that the deposited statutory scheme is the approved 
scheme subject to public exhibition and ministerial approval. 
Regulation 23 requires that the responsible authority publish 
the approved scheme in the Government Gazette and in a newspaper 
circulating in the planning scheme area. 

Section 7(4) provides for the revocation or amendment of a 
planning scheme. Revocation can be made by substitution of a 
subsequent planning scheme, or by notice of revocation. 
Amendments are made in accordance with Reg.2S, modified to 
exempt the responsible authority from formally resolving to 
amend the scheme, altering the forms of notification and 
submission, and reducing the period of public exhibition for 
minor amendments to 21 days. 
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State and Regional Planning 
Section 5AA provides that the Board and the Metropolitan Region 
Planning Authority may, with the approval of the Minister, 
prepare statements of planning policy. S.5AA(4) provides that 
such statements shall have no effect unless approved by the 
Governor. 

Pursuant to the" powers in the Act, the Town Planning Board has 
prepared policy statements covering a range of planning 
matters grouped under the following headings: 

•	 "Subdivision of rural land outside the Metropolitan Area, 
Public Open Space, 
Special Rural Zones, 
Roads, 
Special Residential Zones, 
Residential Planning Codes, 
Subdivision of rural land in the Metropolitan Area, 
Industrial Subdivision, 
Strata Plans - Interim Policy for rural areas. 

The policy statements provide local authorities with guidelines 
as to the Board's attitude towards planning schemes and general 
land use matters that might impinge on existing environmental 
conditions, or may fail to enhance the environment as part of a 
package of planning and development proposals. In this context 
the term "environment" is used in the broadest sense. Pursuant 
to 5.7(5) of the Act local authorities are required to have due 
regard to planning statements made under section SAA, however 
this requirement falls short of making observance mandatory. 

The policy statements to some extent approximate the State 
Environmental Planning Policies adopted by NSW, but are in no 
way equivalent to that State's Regional Environmental Plans 
because they have no definite spatial context. However, over 
time their effect would be observable through uniform standards 
of development in various areas. Patterns of regional land uses 
would be determined by regional planning authorities established 
by the Government. Where an Authority is required to undertake 
development it may be established by Act of Parliament (e.g., 
the MPRA). 

The planning policies relate to statutory and non-statutory 
controls. They are not uniform in their language, and in 
some cases indicate that the Board will refuse applications not 
consistent with a policy statement, while other policies 
indicate or imply that an application proposing development 
inconsistent with a policy statement cannot expect to receive 
the Board's support when the proposal is submitted to the 
Minister for approval. The Act does not empower the Board to 
exercise an executive role in planning. but it advises the 
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Minister on whether or not a proposed scheme conforms with 
policy or not. However, the Board is the executive body in 
freehold subdivision in the State and therefore subdivision is 
not dealt with in its policy statements. The Board's Policies 
are subject to approval by the Minister and the assent of the 
Governor. . 

Environmental Impact 
The planning legislation does not contain inbuilt environmental 
impact provisions although the First Schedule to the Act 
provides for conservation of the natural beauties of an area 
(clause 11). 

There is a discretionary power in the Environmental Protection 
Act 1971 for the Minister to submit a Notice of Intention to the 
Environmental Protection Authority and subsequently for the 
Department of Conservation and Environment to recommend that an 
Environmental Review and Management Programme (ERMP) be 
prepared. The ERMP may be subject to comment by relevant 
government departments and the public but the responsible 
authority is not bound to act on recommendations arising out of 
the review of the ERMP. 

Interim Development Control 
Section 7B provides for the making of interim development orders 
pending consideration by the Minister of a proposed town 
planning scheme. Interim Development Orders are made by the 
Minister with the approval of the Governor, and administered by 
the local authority. An IDO runs for twelve months unless and 
until extended for periods of twelve" months at a time. 

Development Control 
Reg.II provides for Scheme texts to be prepared, generally in 
conformity with the model text set out in Appendix "A". Part V 
of the model text is set aside for clauses considered necessary 
by the local authority to control development and for other 
specific provisions. 

A typical scheme text may specify the classes of development 
requ1r1ng council's planning consent and specific conditions to 
be observed before an application is considered by council. 
Applications fall into three general classes, those that may be 
considered by council without notice being given of the proposed 
development, those applications where council may use its 
discretion to require notice to be given, and those applications 
where council shall require notice to be given. 
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Where council fails to approve a development unconditionally, or 
fails to determine an application within a prescribed period, 
the applicant has a right of appeal. 

Non-Conforming Uses 
A planning scheme may make prOV1S1on for the continuation of 
lawful non conforming uses, the extension of non-conforming uses 
with consent, and change from an non-conforming uses to another 
use, if the latter use is closer to the intended use than the 
former. The scheme may provide for the discontinuance of non
conforming uses where the land is not used for the purpose for a 
period of six months or more, or where council purchases the 
property, or compensates the owner and/or occupier of the land. 

Compensation 
Both the Act (s.11) and the scheme make provision for the 
payment of compensation arising out of injurious affection 
caused by the making of the scheme or the refusal of planning 
consent on the grounds of non-conformity with the scheme. The 
Act is somewhat broader in its connotation, as it appears to 
contemplate some diminution of value that need not be tested by 
application for development.(see also s.12(2)(b)). 

Appeal Provisions
 
Part V of the Act makes provision for appeals against:
 

decisions of the responsible authority exercising 
its discretion under a planning scheme, 
a refusal to permit development in an area the subject 
of an interim development order, 
a refusal of the Board to approve a transaction in 
land vested in the Board by virtue of the Lands Act 1933 
a demand by a municipality to contribute to roadmaking, 
demolition of buildings and other works preventing 
the securing of the objectives of a scheme. 

The Planning Appeals System consists of: 

• The Minister, 
• The Town Planning Appeals Committee 
• The Town Planning Appeal Tribunal 
• The Supreme Court of Western Australia 

Section 39 of the Act allows an appeal to be made to either the 
Minister or the Tribunal, but the commencement of an appeal to 
one extinguishes the right of appeal to the other. Any appeal 
may be contested by a third party who is required to advise the 
Registrar of the Appeal Tribunal and the applicant, in writing, 
of the grounds on which he will rely at the hearing. 
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The Town Planning Appeal Committee is appointed to consider 
appeals made to the Minister and makes recommendations to him 
for use in considering the appeal. 

The Act provides the conditons for hearing of appeals by the 
Tribunal, including the right to hear appeals in absentia where 
the party has been properly notified, for parties to be legally 
represented, for witnesses to be summoned and sworn, and for the 
Tribunal to have the powers of the Supreme Court in making its 
determinations. 

The Act provides for the appellant to bring forward grounds 
other than the original grounds for his appeal, with the right 
of rejoinder by other parties, and for the appeal to be 
considered on its substantive merits without consideration of 
technicalities or legal form. The Minister has locus standi in 
cases where a determination may have a substantial effect on the 
future planning of an area. 

The Tribunal is required to hold all its proceedings in public 
and any party aggrieved by a determination of the Tribunal may 
appeal to the Supreme Court provided that such an appeal 
"involves a matter of law" (s.54B(2)) 

The Minister, the Supreme Court and the Tribunal may each award 
costs arising out of an appeal. 

Heritage Items 
Responsibility to identify and protect places having Heritage 
value lies with the responsible authority. Council may approve 
development involving a place having heritage value, but a 
refusal of an approval to allow development attracts a claim for 
compensation -to the extent of the injurious affection. (see The 
National Estate in 1981 Australian Heritage Commission 
Canberra). 

Community Committees 
Planning schemes may provide for the establishment of community 
committees. Such committees are chaired by a member of council 
and consist of landholders in an area about which council 
desires advice. The committee may make recommendations on any 
matter referred to it by council but council is not bound to 
acccept such recommendations, although it is expected to . give 
reasons for failure to do so. 
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Summary and Comment 
On first examination there are extensive similarities between 
the Queensland town planning legislation and that of Western 
Australia. Both States empower local authorities to make 
planning schemes. Both States separate the planning of the 
State-at-Iarge from the metropolitan area of the State capital. 
Neither State has explicit environmental impact legislation 
attaching to planning schemes or legislation to provide 
independent protection for places with heritage value. Neither 
State has statutory mechanisms for state or regional planning. 
Both States place the ultimate planning decisions in political 
hands at State level, although Western Australia gives the 
Minister planning autonomy, whilst, it will be recalled, the 
Queensland Minister is constrained by Cabinet and the oversight 
of the Governor. 

Western Australia varies from Queensland in a number of 
significant ways. There is an implied intention to integrate 
planning within a state or regional context through the 
policies of the Town Planning Board. 

The legislative prov1s10ns are realistic in their attitude to 
heritage and planning issues in that they provide for 
compensation for injurious affection, a realism yet to be 
injected into legislation elsewhere, including that of the 
Commonwealth. The ability to appoint community committees to 
advice councils is praiseworthy, and provides a pointer that 
even when planning powers are vested in relatively small 
communities where it might be expected that the planning 
authority will be sensitive to local needs and aspirations, 
there is sometimes a need to provide a further level of 
deliberation on community matters to ensure that the voice of 
the people is heard. 

Nevertheless, there are some grounds for criticism of the 
statutory structure of the planning system. The Act is quite 
general, and as Fogg indicates (Australian Town Planning Law 
p.25) the legislation was derived from similar New Zealand 
legislation. It is quite possible that the link between the N.Z 
Act and its supplementary legislation has not been achieved as 
well as it might in the Western Australian version. Consequently 
there are areas of the planning system that ought to have a 
solid legal basis that seem to lack for the proper wording. 

As an instance, the power to exercise development control over 
land subject to planning schemes is embedded in the scheme 
itself and could logically differ from scheme to scheme within 
the one local government area, hence the role of the Town 
Planning Board to maintain consistency. Further, the legal power 
to exercise development control travels in a somewhat tortuous 
way from s.7(3) which gives the planning scheme the full force 
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and effect of the law, through 8.8(1) which allows the Minister 
to make regulations, but does not implant the controls in the 
regulation. Rather, development control along with other 
important matters is dealt with in general terms within an 
Appendix to the Regulations. It would not be too difficult to 
conjure up a scenario where a challenge might be made on the 
competency of the authority to prescribe for itself development 
control powers, or alternatively a challenge as to the propriety 
of the controls themselves. 
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CHAPTER NINE 

New Zealand 

Principal Legislation 
•	 Town and Country Planning Act 1977. No.121 of 1977 

-An Act to consolidate and amend the law relating to the 
preparation, implementation and administration of 
regional and district planning and to make provision for 
maritime planning ( "the Act"), 

_ Town and Country Planning Regulations 1978 
•	 Local Government Act 1974 

Town Planning Organisation 
The administrative arrangements of the New Zealand Government 
provide for the Minister for Works and Development to administer 
town and country planning through oversight of planning 
activities of councils and authorities. Generally, planning 
sche~es fall into three types:, regional, district and maritime. 
Each type of scheme must take into consideration certain matters 
of national importance relating to conservation, resources, and 
preservation of the natural character of the country_ 

The Act provides for the establishment of regional and united 
councils to prepare regional planning schemes embodying 
policies and programmes relating to social, economic and 
environmental matters. The regional planning council is the 
amalgam of Central Government and local interests within a 
region and its planning schemes are binding on the Crown and 
every local council within the region. 

The previous Act provided for regional planning authorities 
which continue to operate under the present Act. Each regional 
or united council must appoint a regional planning committee to 
advise and assist it on planning matters and may appoint a land 
resource advisory committee to advise it on the conservation and 
use of the region's resources. The minimum number of persons to 
be appointed to a regional council planning committee is 11-12. 

Within each region, and subject to the regional planning schemes 
referred to above, local authorities may make district schemes 
for their own district or form a combined committee with an 
adjoining district council for the purpose of preparing a 
combined scheme. The Act also provides for the establishment of 
Maritime Planning Authorities to plan areas between the high 
water mark of the national coast line and the territorial 
boundary of the nation's waters, including any unincorporated 
land masses therein. Planning at district level may also be 
carried out by Catchment Authorities for various rivers, valleys 
and water catchment areas. 

104 



Part VIII of the Act provides for a planning tribunal. The 
Tribunal is a Court of Record with power to hear planning 
appeals, disputes between planning bodies, ~he Minister and 
other Crown agencies, and to conduct inquiries at the request of 
the Minister for Works and Development or, pursuant to the 
National Development Act 1979, on referral from the Minister for 
National Development into proposed works of national importance. 
The Tribunal may review its own decisions in certain matters and 
appeal lies to the Supreme Court on matters of law. 

Making, Amending and Revoking Town Planning Schemes 

Regional Planning Schemes 
Section 9 of the Act makes the preparation and maintenance of a 
regional planning scheme mandatory. A regional planning scheme 
is required to make provision for such of the following matters 
as are appropriate to the region: 

social, economic, employment, housing and welfare needs 
of the region's peoples, 
development of the regional economy, including 
balancing primary, other basic industries and service 
industries, 
the identification, preservation and development of the 
regions natural resources and natural systems. 
type and general location of development, areas for 
urban growth, areas to be excluded from urban 
development, regional pattern of industrial and 
commercial employment centres, 
regional needs for public works, utilities and 
facilities, 
needs for land and water based recreation, 
communications and transportation support for regional 
developments 
community facilities, 
cultural facilities and amenities, 
scale, sequence, timing and priority of development, 
policies, resource allocation and responsibilities for 
implementation. 

Notification 
Reg. 5 requires the regional council to publicly notify its 
intention to prepare a planning scheme and to advise adjoining 
regions, all councils and authorities, the District Commissioner 
for Works, the Minister, District Maori Councils and other 
persons as it thinks fit. Two months is provided for submissions 
by persons on matters thought to be appropriate for inclusion in 
a scheme. 
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Sub-clause(2) of Reg.6 requires the united or regional council 
to give consideration to all submissions received and to convene 
meetings, public or otherwise, for the purpose of considering 
submissions. Reg. 7 reiterates this requirement, directing that 
draft planning schemes shall be prepared having consideration of 
all matters dealt with in submissions received. 

Councils are required to prepare planning reports dealing with 
regional aspects of all matters set out in the First Schedule to 
the Act (set out above) and which are required to accompany the 
draft planning scheme. Draft planning schemes are required to be 
placed on public exhibition for a period of 4 months during 
which time all persons and authorities interested in the scheme 
may make written submissions on its contents- Reg.7(4). 

A unique feature of the N.Z. system is that pursuant to 5.12(2) 
any local authority may request the Planning Authority to 
conduct an inquiry into any matter included or omitted from a 
scheme. The Tribunal may, as a result of such an inquiry make 
recommendations to the united or regional council for resolution 
of conflict with local authorities. If resolution of conflict is 
not reached within three months of the Tribunal completing its 
inquiry, either party may refer the matter back to the Tribunal 
which on this occasion may give such directions or make such 
changes to the proposed scheme as it thinks fit. 

The intervention of the Planning Tribunal at this stage to 
determine conflicts on matters of policy prior to the making of 
a planning scheme appears to be quite unique and suggests a 
different conception of the purpose of such a body to that in 
other places. There seems some approximation with the 
conciliation and arbitration mechanisms found in Australian 
industry. 

Reg. 9 provides that a united or regional council having 
considered all submissions and made such revisions as it 
considers necessary may resolve to adopt a planning scheme 
immediately after which it is required to publicly notify the 
adoption of the scheme and forward it to the Minister. 

The Minister is empowered to return a scheme where he considers 
a matter to be of national importance and have significance 
beyond the regional borders. If a regional council declines to 
amend a scheme on the Minister's advice under 8.13(2), the 
Minister may refer the matter to the Planning Tribunal which is 
to conduct a public inquiry and recommend to the Minister how 
the conflict should be resolved.(s.14(3)). While it would appear 
that the regional council is bound to accept the recommendations 
of the Tribunal and amend a scheme accordingly, the Minister is 
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not so bound and may direct the council to amend the scheme as 
he thinks fit. The council may decline to do so, in which case 
the Minister may direct that the planning scheme be amended, 
modified or deleted, after which the scheme is approved by the 
Governor-General in Council. 

The requirement reflects the concern running through the 
legislation and the explanation in the New Zealand Yearbook 
that the planning system is essentially a national system and in 
any showdown, political considerations will override planning. 

The effect of a regional planning scheme is to bind every local 
authority and public authority to its provisions, and includes 
district plans made subsequent to a regional scheme, and 
districts added to the region by changes in the regional 
boundaries after the making of a scheme (s.17) 

The Act provides for both "change" and "review" of a .regional 
planning scheme. The public consultation procedures for change 
and review follow those for making a scheme except that the 
notification of intention to prepare changes and consequent 
submissions are not required. (Regs.16-17) 

Changes to approved regional planning schemes are initiated: 

•	 at the request of the Minister, 
•	 at the request of a local or public authority proposing 

to carry out some work or undertaking not in conformity 
with the scheme, 

•	 at the request of a district councilor maritime 
planning authority proposing to vary its district plan 
in a manner not conforming with the regional planning 
scheme, (s.20). 

A review of each regional planning scheme is required after it 
has been in force for 10 years but may be carried out more often 
if appropriate. The procedures for a review are the same as 
those for the making of a plan (8.21). 

It is difficult to overemphasise the comprehensive nature of 
united or regional councils. They are, within the meaning of s.2 
of the Act, local authorities with full local government powers. 
Section 26(5) provides for one council to be the principal 
council in the region, thus facilitating the administration and 
management of the works, planning, budgeting and financing 
aspects of the regional council. Thus the full dimension of 
regional planning in New Zealand is completely different to that 
of the Australian States. It represents a combination of 
federalism and local government, with national plans being 
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capable of being initiated at regional level and a central 
government involvement in planning to an extent which would find 
little acceptance in Australia. Nevertheless the legislation 
expresses an admirable unity of national and local objectives 
that begin to throw some light on a possible model for the ACT. 

District Schemes 
The procedures for making, and the character of district schemes 
are different to regional schemes. Section 38 provides that 
every council shall have at all times, unless exempted by the 
Minister, an operative district scheme. An "operative" scheme 
is one that has as the result of due process been adopted and 
sealed by the Council concerned. 

Whereas the form of a regional planning scheme is not 
prescribed, there are statutory requirements for both the form 
and content of district schemes. The Second Schedule to the Act 
require Councils to make provision for, in district schemes: 

social, economic, spiritual, and recreational
 
opportunities for the inhabitants of the district,
 
the establishment and carrying on of appropriate land
 
uses,
 
provision for traditional Maori uses,
 
preservation or conservation of the built and natural
 
environment,
 
control of subdivision,
 
development control, including design and siting,
 
the provision of public works,
 
pollution control,
 
protection against natural disaster,
 
implementation programming.
 

The form of a district is of little difference to those found in 
the Australian States, and includes: 

A statement of aims and objectives,
 
An indicative programme for implementation,
 
A code of ordinances and zoning plans for the development
 
of the area,
 
Other statements considered necessary to properly
 
explain the scheme,
 
Planning and Development Controls and incentives,
 
Schedule of "as of right" developments
 
Schedule of conditional uses,
 
Classes of development subject to discretion.
 

(8.36) 
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Generally, a district scheme is required to give effect to the 
provisions of any ~pproved regional planning scheme in force in 
respect of a district. However, where there is a dispute between 
councils about their respective schemes, the matter may be 
referred to the Planning Tribunal by either council, and both 
are bound as if they had jointly referred the matter. The 
Tribunal may take one of three courses of action: 

1.	 It may conduct a hearing and determine that the 
Regional Planning Scheme be altered, thereupon the 
Regional Planning Authority is required to change the 
scheme in accordance with the-prescribed procedures 
for alteration and amendment, 

2.	 It may conduct' a hearing and determine that the 
District Scheme be amended, 

3.	 It may conduct a hearing and determine that any 
conflict between the two schemes is of minor 
significance and does not affect the purpose amd 
general intention of the regional planning scheme and 
permit the district scheme to remain unchanged even 
though it does not conform to the regional planning 
scheme. ' 

The Town and Country Planning Regulations, Part III, set out in 
details the contents of the district planning map (which may be 
several maps of different scales, types and purposes) which is 
intended to act as a key to existing uses, plans, zones, 
development controls, and other matters referred to in the 
Disctrict Scheme. (Reg.22) 

No time limit is placed on the preparation of a district scheme, 
however the Minister has the power pursuant to s.39 to have a 
district scheme prepared by planning consultants or other 
persons, to require the Council to adopt the scheme when 
prepared, to charge the Council for all costs incurred in 
preparation of the scheme, and, if the Council fails to adopt 
the scheme, adopt the scheme as if he were the Council for that 
purpose. Almost all of New Zealand is covered by district 
schemes prepared under the Town and Country Planning Act 1953. 
However, not all of these schemes have completed the due 
processes necessary to become operative, hence the distinction 
in the Act between operative schemes and others. 

Combined Schemes 
Reference has been made above to uniting councils in respect of 
regional schemes. Section 40 provides for two or more councils 
to combine for the purpose of preparing a combined district 
scheme covering all or portion of their separate jurisdictions. 
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For so much of their district as is included in a combined 
scheme, the requirement to prepare a district scheme is 
suspended, there being one scheme only for the several areas. 

Section 40(2) provides for the combining councils to appoint a 
committee, referred to as the Combined Committee, consisting of 
not less than 3 and not more than 15 members. After the combined 
scheme has been separately adopted by each participating 
council, the combined committee becomes the responsible 
authority for the area covered by th~ combined scheme 

Provision of Schemes by Sections 
Councils are permitted, subject to Ministerial concurrence to 
approve district schemes on a section by section basis, i.e., it 
may divide the district into territorial entities and prepare 
and adopt district schemes for sections as they are completed. 
When the scheme is finally completed, and during the course of 
its assembly, the section schemes are expected to remain 
consistent with each other. 

The Public Participation Process 
After preparation by Council a district scheme is provisionally 
approved by resolution and submitted to all prescribed bodies 
having an interest in the scheme. The Minister or any local 
authority responsible for public works may, within three months 
of submission, require the council to make provision in the 
scheme for any land that he or it may require for any public 
work and for the function of such public works as he or it may 
be financially responsible. If after the expiration of three 
months, there has been no notice of a requirement to reserve 
land, the Minister is deemed to have no requirements for such 
land (s.43). This process must precede public notification. 

Public notice of a district scheme must be made on the 
prescribed form and published in a newspaper circulating in the 
area. Submissions are received (also on a prescribed form) for a 
period of not less than three months. Ratepayers and occupiers 
are notified directly of the scheme, .not earlier than one year 
prior to and not more than one month after public notification. 
Councils are not bound as strictly as in' similar Australian 
provisions to locate ratepayers, and are specifically excluded 
from penalty if they fail to do so. The Scheme is exhibited at 
Council offices and every public library and library branch in 
the district. 
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Submissions and Objections 
Submissions may be made by the Minister, any authority having 
jurisdiction in or adjacent to the area, any person or body 
affected, or any body or person representing some relevant 
aspect of the public interest (8s.2(3) and 45)). 

Section 46 requires a council to summarise all submissions and 
requests received and give public notification' of where 
submissions and objections have been deposited for public 
inspection. All persons who were entitled to make submissions on 
a district scheme are thereafter allowed one month in which to 
notify in writing their support or objection to all or any of 
the submissions and objections received. (s.46(2)) However, any 
person giving such notice is also required to serve notice on 
any objector so affected. (Reg. 27(4)) 

If during the notification period the council wishes to amend or 
vary its proposed scheme, it is required to submit an objection 
to the scheme. If the public exhibition period has closed, the 
council must publicly notify its proposal to vary or amend the 
scheme. Thereafter the process of exhibition and submission 
begins anew (s.47), except that the period of time allowed for 
exhibition is reduced to one month. (Reg.28) 

Section 48, as supplemented by Regs.29-3I, provides for the 
consideration of all submissions and objections and the hearing 
in public of objections where the objector(s) desire(s) to be 
heard. Objections are heard or considered by Councilor by 
committees appointed by council for the purpose. Where council 
is the objector to its own scheme, it nominates an employee to 
present its objection. The Act and regulations provide 
procedures for the hearing and determination of submissions and 
objections and for the summonsing of witnesses. Committees do 
not determine objections but make recommendations to council. 

Council may also allow or disallow an objection, wholly or in 
part, except where an objection relates to a public work ordered 
by the Minister or a local authority, in which case council 
recommends to the Minister or the local authority on how the 
matter should be disposed of. All objectors must be notified of 
the council's decision and have one month thereafter to appeal 
the decision to the Planning Tribunal. Where the Minister or a 
local authority declines to accept the recommendation of a 
council, the Councilor any person affected by the decision may 
appeal the matter to the Planning Trbunal. The Tribunal may 
order such requirements of the Minister to be modified, deleted 
or confirmed. 
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In respect of other appeals, the Tribunal, in disposing of the 
matter, may require a regional council to amend its plan to 
accommodate a proposed change. It may also direct that a matter 
be incorporated in a district scheme even though it does not 
comply with a regional plan, if the matter is of minor 
significance.(s.49(3)(a)). Subsequent to the determination of 
appeals, and other submissions by council, the proposed scheme 
is amended without further formality. 

Sections 51 and 52 provide for council to approve a district 
scheme under seal, subject to all procedures for public 
exhibition and submissions, for the hearing of appeals, and for 
the subsequent amendment of the scheme in accordance with the 
directions of the Tribunal. The Mayor is required to certify by 
statutory declaration that all requirements of the Act and 
Regulations have been fulfilled. The Act provides for the scheme 
to be adopted wholly or in part, or with consent of the Tribunal 
to exclude any part of a scheme. 

The Act (s.53) gives detailed consideration to the effect of a 
failure to comply with any of the requirements of the Act or 
Regulations in preparing a scheme. A council may apply to the 
Tribunal for dispensation from the need to comply with an 
omitted provision and the repeat of subsequent requirements, but 
in any other case of procedural defect the application is for 
compliance and repetition of subsequent requirements. 

In such cases the Tribunal may: 

grant dispensation where it believes there has been 
reasonable compliance with the requirements of the Act 
and Regulations, 
require the council to comply with as much of the 
procedures as it thinks necessary to meet the 
requirements of the legislation, 
suspend the operation of the scheme during the period 
of rectification. 

The Act provides that such defects do not invalidate the scheme 
or any decisions made prior to suspension, and the suspension 
only relates to matters affected by the defect. 

Changes to an Operative District Scheme 
A district scheme may be changed under the following 
circumstances: 

•	 at the direction of the Tribunal to amend a defect or 
mistake, 

•	 at the request of the Minister, 
• when	 a district scheme conflicts with a regional 

planning scheme. 
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Where a council changes a scheme it is required to follow the 
prescribed procedures from the point where a scheme is publicly 
exhibited. It should be noted that "change" means enlargement, 
modification, substitution, or alteration, but does not include 
any departure from an operative scheme or alteration to a scheme 
under review. 

Planning Review 
All district schemes are required to be reviewed at least every 
five years except that the Minister may extend the time for 
review by not more than twelve months. (s.59) 

Not more than twelve months prior to a review, council is 
required to publish a statement of its planning objectives for 
the revised scheme. Where a council fails to institute a review 
within one year of it falling due, any person may object to the 
scheme and has the right to be heard, and may appeal any 
determination of the council to the Tribunal. Where a council 
fails to determine an objection within six months it is deemed 
refused and appeal lies automatically to the Tribunal. 

The review of a district scheme requires it either to remain 
unchanged or a scheme to be prepared anew, including all the 
procedures prescribed for new schemes and based on agreements 
reached on the published objectives. 

No equivalent process exists in Australian legislation to that 
used in the preparation and review of regional planning schemes 
and district schemes. The purpose of New Zealand planning should 
be noted; 

" •••• the wise use and management of the resources and the 
direction and control of the development, of a region, 
district, or area in such a way as will most effectively 
promote and safeguard the health, safety, convenience, 
and the economic, cultural, social, and general welfare 
of the people, and -the amenities, of every part of the 
region, district or area ••• " (s.4(1» 

The New Zealand Yearbook (1982) at p.276 notes that the 1977 act 
enhances the opportunity for public participation, and there is 
no doubt that the legislation probably goes as far as any 
contemporary Act in providing for public participation. 

The Act is at pains to protect the process from voidance through 
errors of omission. There also appears to be embedded in the Act 
a number of provisions deemed necessary to overcome the 
tardiness of councils to prepare planning schemes. This 
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implication of threat of action where a council declines to 
prepare a scheme is reflected in comments in the Yearbook. 
Nevertheless the preparation of a scheme is a daunting process 
and in the face of determined action by interested parties to 
frustrate it for as long as possible (e.g. to prevent 
development) the process could be drawn out to considerable 
length. 

Maritime Planning Schemes 
Part V of the Act provides for the preparation oand 
implementation of maritime planning schemes. The Central 
Government does not propose to establish maritime planning 
schemes for all of the coast, but to limit them to areas where 
there are problems of conservation and management, or conflicts 
between the use of the water and adjacent land areas. Only four 
maritime planning areas have been established to date, three 
covering main harbours, and the fourth, the Marlborough Sounds. 

Maritime Planning Areas are established by the Governor-General 
on the advice of the Minister of Works and Development and the 
Minister for Transport. A Maritime Planning Area may subsume 
part of one or more districts, the Act permitting the planning 
area to be both above and below the high water mark. 

Section 98 provides for the establishment of maritime planning 
authorities which in turn are required to establish a maritime 
planning committee consisting of prescribed persons and 
authorities having an interest in the planning area. The 
functions of the maritime planning committee are to advise the 
Authority on the preparation of a maritime planning scheme and 
to carry out such other functions as are delegated to it. 

Section 102 requires each maritime planning authority to prepare 
a maritime planning scheme, to take action to ensure effect is 
given to the scheme and to make recommendations in respect of 
the preparation, change, and review of district and regional 
schemes affecting areas adjacent to a maritime planning area. 

The Authority is required to prepare preliminary statement of 
intent to prepare a planning scheme within six months of being 
established. There is a requirement under s.103 to publicly 
notify the intention to prepare a scheme and to allow three 
months for public submissions on the proposal. 

Section 104 foresees that an Authority will, in the course of 
preparing a scheme, consider submissions made to it, carry out 
studies, conduct inquiries, and undertake discussions and 
negotiations with interested parties. At the conclusion of all 
these activities, the authority is to prepare a draft planning 
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scheme which is then subject to the consultation process 
outlined above, as if it were a district scheme. 

The planning scheme covers a range of matters of a somewhat 
different nature to district schemes. The matters to be dealt 
with are set out in the Third Schedule to the Act and broadly 
cover: 

generally, protection, conservation and management of 
the resources of the area, 
the preservation or conservation of the natural and 
built environmment, 
water orientated recreational activities and 
facilities, fishing, marine farming, port facilities, 
wharfages, dredging, navigational aids, reclamation and 
erosion, minerals, 
water quality, 
public access, 
aesthetic considerations and preservation of views, 
control of situations created by natural disaster and 
pollution, 
the relationship between maritime amd adjacent land 
based activities, 
the provision for commercial industrial and recreational 
activities within the area. 

Section 112 of the Act provides that in the event of a conflict 
between a maritime planning scheme and a regional planning 
scheme, the conflict is to be resolved in favour of the regional 
scheme, except that, in an appeal to the Tribunal the same 
provisions may be made for non-conformity as may apply to a 
district scheme. 

Existing Use Rights 
Section 90 protects existing use rights provided that the use 
was lawful prior to the making of the district scheme. The use 
may be non-conforming but in this case must be of the same or 
similar character, intensity, or scale to the lawful existing 
use. A new building, approved prior to the making of the 
scheme, may be used for an existing use, provided that 
substantial progress is made towards its completion within two 
years after building approval was granted. 

The right to continue an existing use is extinguished where the 
use has been discontinued for six months. However, if within 
twelve months of discontinuance a landowner- applies for an 
extension of the six months period, it may be approved by 
Council, provided that the landowner is in a posiition to 
immediately recommence the use (s. 90(2). 
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The Act permits the reconstruction, alteration or additions to a 
building used for a non-coriforming use. The work must not 
increase the degree by which the building fails to conform,' and 
the current market value of the property must not be increased 
by more than 60% (5.91). 

Compensation 
The range of matters which could rise to claims for compensation 
for injurious affection under the Act is more extensive, or is 
more explicitly enunciated than in parallel legislation 
elsewhere. (cf, injurious affection in Tasmania, supra, where 
the exclusion clauses are nearly identical to those in Section 
126(5). 

Part VIr provides that compensation may be payable where land is 
acquired by a council for a public purpose (s.81), or an 
application to develop in an area not having an operative scheme 
is refused or.conditionally approved (55.29-32). 

Actions for compensation may lie against the responsible 
authority or against the Minister or a local authority where a 
provision in a scheme is a requirement made under s.43 of the 
Act. 

Section 126(5) provides that compensation is not available on a 
number of grounds (cf. s.735 of the Local Government Act 1962 
(Tasmania»). These are: 

if any other authority or agency could have made the 
same determination without incurring liability for 
compensation, 
if the injurious affection arose out of a condition in 
a scheme relating to land use zoning or a condition of 
development control or a condition relating to building 

. height, floor space or external design and siting, 
in respect of anything done in contravention of a scheme 
after it had become operative, 
if the claim arises out of a decision of the Tribunal, 
if a scheme map shows any proposed highway or 
proposed public reserve or open space. 

However, a landowner is not barred from seeking compensation 
against a refusal to continue an existing use if he can show 
that the use would not detract from the amenity in the locality, 
or similarly that a change to a non-conforming use would not 
affect the existing amenity in the locality, or cause uneconomic 
use of public utilities. Such a claim will not lie if it can be 
shown that the proposed use is unsuitable. 
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Payment of compensation in respect of a restriction made under 
88.29-32 may be limited by an order of the Tribunal to revoke or 
cancel the restriction, in so far as compensation will only 
apply to the period of restriction. Further, where after an 
award of compensation has been made, the scheme is withdrawn or 
modified so as to remove the grounds that gave rise for 
compensation, the award shall lapse subject to the payment of 
the claimant's costs by the planning authority (s.127). 

Claims for compensation will be entertained, however, where a 
planning authority acquires land: 

• to secure its proper development, 
• toimprove areas which have been too closely subdivided, 
• in order to terminate a non conforming use, 
• to secure the preservation of amenities. 

(s.81) 

A council may refuse to allow a development which is deemed to 
have a detrimental effect on a planned public work. The refusal, 
given in respect of an area not covered by an operative planning 
scheme may be for a period of two years and such extensions as 
appear necessary. Such refusals are subject to claims for 
compensation (s.32). 

Betterment 
The legislation does not recognise the concept of betterment 
arising out of the improved. prospects for land use, or the 
unearned increment on land arising out of a planning scheme. 

Environmental Impact 
The legislation is seen by the Central Government to be 
"environmental" in character and no special provisions are made 
for environmental controls, except that 8.77 provides powers to 
control pollution not otherwise subject to the Clean Air and 
Water, and Soil Conservation Acts respectively. Each of the 
three schedules to the Act refers to environmental matters but 
they are given equal weight with planning considerations. The 
New Zealand Yearbook points out that the Act provides 

ft •• opportunity for greater emphasis on environmental 
matters and for implementation of the Governments 
policy of integrating the procedures laid down in 
the various "environmental" statutes such as the 
Reserves Act, the Forests Act and the Historic 
Places Act ••••• " 

( New Zealand Year Book 1982. at p.276) 
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Interim Development Control 
Part II of the Act empowers a council to prohibit, or consent to 
absolutely or subject to conditions, the carrying out of work 
called "detrimental work" in areas where there is no operative 
planning scheme. Detrimental work is defined as: 

development that would physically obstruct any planned
 
or likely work under a planning scheme,
 
development detracting from the amenities of the area,
 
existing or likely to be provided in a scheme,
 
any "bad" subdivision,
 
any development which might adversely affect an
 
existing or proposed public work.
 

Interim Development Orders apply against specific development 
applications and run for two years. They may be further renewed 
for such periods as council sees fit. Prohibitions are subject 
to appeal to the Tribunal. 

In a case where the Minister or a local authority believes that 
a proposed development would detrimentally affect a public work, 
it may require the Council not to consent to such a work 
without the approval of the Minister or the local authority. 

In a more general sense, 8.33 implies that the existing land 
uses represent the present planning scheme and these uses cannot 
be departed from without the consent of council which, in 
considering such an application is required to carry through a 
minor planning exercise for the locality concerned. 

Development Control 
Section 36(4) provides that district schemes shall provide for 
uses which are permitted as of right, those permitted 
conditionally. i.e., they may not be permitted on all sites, and 
then only subject to special conditions, and consent uses 
requiring the use of council discretion in determining what 
conditions shall apply to control development. The Act provides 
that Public Utilities are uses as of right (s64) and are not 
required to be notified. 

Except where, pursuant to 8.36(7), a district scheme has 
declared certain classes of development to be exempt, all 
applications for development consent must be publicly notified 
according to the prescribed procedures (s.65 and Reg.37a). 
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Generally, the statute requires the council to directly advise 
all bodies and persons having a specific interest in the matter 
of the application, and to give public notification of the 
matter according to prescribed procedures. The applicant is 
required to contribute not more than $20 towards the cost of the 
application and twenty one days are allowed for submissions and 
objections. 

All parties to an objection (applicant and objectors) have the 
right to be heard by Council, after which the Council is 
required to determine the matter and advise all parties of its 
decision in writing. An applicant is responsible for expenses 
incurred in a hearing but the sum must not be more than $200. 
Any party to an objection to a development application may 
appeal to the Tribunal from the Council's decision. (s.69) 

The development control sections of the Act have been 
transferred from the Town and Country Planning Act 1953 and deal 
in detail with a range of issues which in other places would be 
considered in bylaws, regulations, schemes and ordinances. The 
Act considers such matters as: 

•	 consent to lapse after two years unless council 
determines there has been substantial progress(s.70), 

•	 approval of applications inconsistent with scheme if 
inconsistency of a minor nature, or change proposed to 
scheme (8.74), 

•	 dispensations and waivers (s.76), 
•	 matters dealt with in schemes i.e., road and street 

widths, parking, building lines, 
•	 land that may be acquired for public works development 

(s8.81-82), 
acquired land that may be redeveloped by council 

(5.84,85). 

Planning Appeals 
Part VIII provides for a Planning Tribunal which is a Court of 
Record, and having three divisions each chaired by a Stipendiary 
Magistrate. The Tribunal has the powers of a Magistrates Court. 

The Tribunal has all the powers of the respondent body and is 
authorised by the Act to 

•	 cancel, amend or confirm any determination of the 
respondent, 

•	 order amendments to district and maritime planning 
schemes (8.151), 

•	 direct the amendment of regional, district and 
maritime schemes to remedy defects, (8.152), 

•	 declare permitted uses (5.153), 
• waive requirement to serve notices, (s.154), 
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The procedures of the Tribunal are set out in the Town and 
Country Planning Regulations 1978 (Part V). Unlike the general 
trend of planning appeals elsewhere, the N.Z. mechanism is quite 
formal and requires the appeal to be lodged as a notice of 
motion and served on the respondent, prescribed bodies and 
persons, and any objectors. The respondent to an appeal is 
required to lodge a reply to the appeal within one month of 
service and to serve copies on all parties. A similar process 
applies in the case of requests for an inquiry into a proposed 
regional planning scheme or a proposal for public works. 

In addition to conducting inquiries and hearing appeals, the 
Tribunal is. empowered to settle disputes between planning 
authorities. However, where the parties to a dispute agree to 
seek arbitration, the matter is dealt with by the Arbitration 
Court and not by the Planning Tribunal. 

Where the Act provides for an appeal to the Tribunal, 8.166 
prevents the operation of any common law right to seek a review 
of a decision of a planning authority in the Supreme Court until 
the appeal right has been exercised and a decision given. 

Summary and Conclusion 
The important aspect of the New Zealand planning legislation is 
that it attempts to articulate a philosophy about social and 
economic developmment within a physical environment which is 
appreciated both for its natural attributes and for its 
potential wealth. As would be expected in a small island nation t 

there is a considerable awareness of the importance of the sea 
around it, hence the making of maritime planning schemes. 

Whether or not the application is as good as the concept 
remains to be seen, however, of all the legislation reviewed, 
the N.Z. model is the only one pervaded by a wide ranging 
environmental theme. 

The Act and regulations reflect earlier legislation and are 
clearly conditioned by a desire to prevent the voiding of 
planning through defective legal process. This makes the 
legislation more cumbersome than its Australian counterparts and 
tends to emphasise a legalistic overshadowing of the planning 
process that contemporary planners seek to aVOid, so as not to 
discourage public participation. 

The Act reflects a three tier planning system, although at the 
national level the system is to be found in legislation other 
than the Town and Country Planning Act. The formal system is two 
tiered, district schemes being overlaid with regional planning 
schemes. Maritime planning schemes supplement both the regional 
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and district planning intentions where particular areas require 
a level of detail and expertise, both in planning and 
management, not 'available in the other planning agencies. 

While the procedures for public consultation are complex, they 
contain nothing novel or innovative and are, in effect, 
procedures where the commmunity react to the initiatives of 
developers, rather than become planners themselves. In Part IV 
councils are given the power to acquire land and to undertake 
development, but any intention for councils to be purposive in 
their planning is fairly subtle. 

Australian legislation could well look to the prOV1S1ons of the 
NZ legislation which binds all public bodies and the Crown to 
the provisions of approved planning schemes, and which requires 
proposed public works not conforming to approved schemes to be 
advertised and be subject to objection and appeal. Fowler 
observes that the Government tends to be the major source of 
environmental damage in Australia because of the location and 
scale of public works projects, yet governments rarely feel 
bound by their own environmental philosophy. The vaguely 
inferred "public interest" needs to be much more clearly defined 
as a reason for contravening a planning scheme or environmental 
objectives than it presently is in Australia. Engineers, in 
particular, need to come to grips with the concept that there 
are very often more than one public interest, and some public 
interests do not involve the creation of new buildings and 
structures. 

New Zealand has, in i~s planning legislation attempted to 
introduce public participation through representation on 
committees and authorities and indeed, given the area of the 
country it may well be that the broad representation of planning 
committees of one sort or another provides the opportunity for a 
wide range of people to express their views through elected or 
nominated representatives. One suspects that as time passes the 
loyalty of committeemen is transferred from their constituents 
to the committee itself and that the NZ process simply makes the 
bureaucratic layering thicker and more inpenetrable. 

Fortunately, planning legislation is not planning itself. There 
is plenty of scope, if the litigative tangles that the 
legislation invites can be avoided, for imaginative planning 
through expansive development of the matters set out in 
Schedules 1-3 of the Act. 
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CHAPTER TEN 

United Kingdom 

Principal Legislation 
Town and Country Planning Act 1971 
Inner Urban Areas Act 1978 
Local Government, Planning and Land Act 1980 
The Planning Inquiries (Attendance of Public) Act 1982 
New Towns Act 1981 

Introduction 
The United Kingdom planning system is based on more than 40 
Acts, some of which are now repealed or consolidated, but whose 
provisions will continue to apply until extinguished by 
performance or the effluxion of time. It is therefore not 
possible in a Report of this size to deal with such a 
comprehensive legislative system in the detail in which the 
systems of the Australian States and New Zealand were dealt. In 
addition, the planning law of the United Kingdom has been 
written about in a much more extensive and comprehensive way 
than has been the antipodean equivalent, so that there is no 
need in this work to try to draw together the disparate elements 
of planning legislation in the UK, in a way that local problems 
necessitated. Accordingly, although the sections have been 
organised in the same manner as other appendices, no attempt is 
made to deal with the material on an element by element basis as 
has been the authors' practice to date. 

Town Planning Organisation 
The United Kingdom enjoys a three tier planning system with 
central control over all planning matters vested in the 
Secretary for State heading the Department of the Environment. 
The role of the Secretary of State is administrative in nature 
but he has very wide discretionary powers in relation to the 
issue of regulations and directions, to consideration of 
certain classes of development applications and the exercise of 
default powers. 

In a purer planning sense there is, beneath the Secretary, a two 
tier system with a county planning authority acting as the local 
authority in each county, and in each of the various districts 
comprising a county, a district planning authority with the same 
or similar functions as the county planning authority. Both 
county planning authorities and district planning can be united 
to form a Joint Planning Board and all local planning 
authorities are empowered to establish various planning 
committees to assist in the discharge of the planning function. 
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Appeals against planning decisions are made to the Secretary of 
State who may appoint an Inspector to adjudicate on the matter 
either through the conduct of an inquiry or consideration of 
written representations. In some matters the Secretary of State 
is required to consider matters himself. 

Making, Amending and Revoking Planning Schemes 
Part II of the Town and Country Planning Act provides for the 
making of development plans. The plans are of two types, 
structure plans made by the County Planning Authority, and local 
plans made by the District Planning Authority. Because of 
amendments· to the legislation development plans may either be 
old style, i.e., plans made prior to 1968 and still in force, or 
new style, i.e., those made since 1968 and which form the model 
for future planning statements. 

The structure plan is a written statement having no map, and 
focusses on broad objectives and general policies. The written 
statement is accompanied by an explanatory memorandum based on a 
survey carried out by the local planning authority prior to 
preparing the structure plan. The survey is mandatory. The draft 
structure plan must be submitted to the Secretary of State who 
will arrange for it to be examined in public after there has 
been adequate opportunity for community representations. The 
Secretary of State may return a structure plan to the local 
authority if he feels that the public participation process has 
not been adequate, and has a wide discretion in considering 
whether or not to approve a structure plan with or without 
modification. The Secretary of State may reject a structure 
plan without considering objections, however-if he decides not 
to reject it summarily, he is required to conduct a public 
inquiry of such matters as may affect his consideration of a 
plan. 

This latter provlsl0n has the effect of limiting the rights of 
witnesses to those persons invited to appear before the inquiry, 
although if the Secretary of State does not invite local 
authorities or other persons to appear, the Inspector is 
entitled to extend the invitation to such persons as may assist 
him in his inquiry. 

A structure plan may be altered, modified or withdrawn, either 
on the motion of the local authority or at the direction of the 
Secretary of State. Where a structure plan is made and comes 
into force its intention is to provide land use policies upon 
which subsequent local plans must be based, and to state the 
trends and tendencies on which those policies have been 
established. 
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Local Plans 
Local plans are prepared by both county planning authorities and 
district planning authorities. A local plan may be one of three 
types: 

•	 a district plan covering the whole of an authority's 
planning area, 

•	 an action area plan, a small area selected for 
comprehensive treatment, 

•	 a subject plan, a plan dealing with selected issues 
going beyond a plan for given sites. 

Determination of who will prepare a local plan is the subject of 
a development plan scheme prepared by the county planning 
authority in consultation with the district planning 
authorities. The development plan scheme sets out the programme 
for making local plans and designates the authority responsible 
for their preparation. The scheme is lodged with the Secretary 
of State. 

A local plan consists of a map and written statement, together 
with diagrams, illustrations and descriptive matter as is 
appropriate. Prior to formulating a local plan the planning 
authority is required to publicly notify its intention and to 
receive and consider representations on matters to be included. 

Having formulated a local plan the Authority is required to 
publicly display it for a specified period and consider 
objections received. The Secretary of State must be informed of 
the draft plan and may only intervene if he is not satisfied as 
to the public participation arrangements made. 

Objections to a draft local plan are examined in public by an 
Inspector appointed by the Secretary of State, or in prescribed 
cases, by the authority, except that at the present the 
Secretary of State has overridden the latter provision and 
appoints all inspectors. The examination of a local plan 
differs from that of a structure plan, in that appearance is of 
right, either jointly or individually. Authorities are required 
to consider objections prior to proceeding to resolve to adopt a 
plan. A local plan may be adopted without public examination 
where there is no objection or where all objectors signify in 
writing that they do not wish a hearing in public. 
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Because of the repeal of the previous plans system, and the 
delay in introducing its replacement, the term "development 
plan" may either refer to an existing development plan under the 
repealed legislation, or a combination of the structure and 
local plan under the existing Act. Where a structure plan has 
been made but no local plan has yet been produced, the old 
development plan remains in force. 

Local plans cannot be adopted unless they conform with the 
antecedent structure plan, and in the case of a local plan 
prepared by 'a district planning authority, cannot be adopted 
until and unless a certificate of conformity with the approved 
structure plan has been issued by the county planning authority. 
Disputes on whether the plan conforms or not are referred to the 
Secretary of State. The Secretary of State retains "call in 11 

powers over local plans which prevent their adoption without his 
approval in cases where a local authority has declined to adopt 
the recommendations of an Inspector following a local public 
inquiry. 

In 1980 the legislation was amended to permit local plans, at 
the direction of the Secretary of State, to be adopted in cases 
where there was no antec~dentstructure plan, subject to certain 
procedural arrangements for consultation, and.conformity to as 
much of the structure plan as presently stands. 

Existing Use Rights 
There are historical reasons for the vigorous protection of 
existing use rights in British planning legislation. Under the 
1948 Act all rights in development were lost to landowners and 
only the existing use rights (and its value at sale) were 
retained. 

The present legislation provides existing use rights except 
where: 

•	 the local planning authority takes action to remove the 
right in order to obtain the better planning and 
development of the area. 

•	 the owner agrees to surrender the existing rights to the 
local authority to permit the better use of the land, 

•	 the right is necessarily taken away as a condition of 
planning permission, 
planning permission is obtained for different 
development. 
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It is evident that the Parliament intended that existing use 
rights should be extinguished only in extraordinary 
circumstances, so that except in circumstances where the use 
will interfere with planning proposals for the area (to the 
extent requiring action under statute), existing use rights may 
be retained even though there have been very long periods of 
discontinuance and/or intervening periods of use for other 
purposes. To some extent the British concept of existing use 
rights is philosophically different to the Australian concept, 
in that once established they may run with the title and not be 
affected by temporal rules. Proof of discontinuance lies with 
the planning authority and case law indicates that 
discontinuance hinges on the owner's intentions towards the land 
and not on his actions. 

Injurious Affection 
The Act provides for the payment of compensation arls1ng out of 
adverse planning decisions which prevent or hamper development 
by a landowner, or cause loss or damge or depreciation in the 
value of development rights. 

The ability to claim compensation for injurious affection 
applies to both "new development" or nother development" as 
described below. New development is generally development beyond 
the ambit of the existing use of the land. Where planning 
permission is refused for new development, compensation may be 
claimed for the depreciation of the value of the land but only 
to the extent of the unexpended balance of the development value 
of the land (subject to conditions discussed below). 

The Act excludes claims for compensation on a number of grounds. 
The exclusions fall into a number of categories, the first of 
which relates to claims arising out of refusals to permit change 
of use, display of advertisements, premature development, 
development on flood prone land, and where approval has been 
subject to conditions. In the second category of compensation, 
exemptions are claims against planning if the land could be used 
for specified alternative developments, thus permitting the 
landowner to pursue some other avenue of land utilisation. 
Thirdly, it is available to the Secretary of State to alter or 
modify a plan so as to avoid the payment of awarded 
compensation. Where compensation is payable, the tribunal will 
examine the injurious affection closely and may allocate 
differing amounts of compensation to different parts of the land 
according to the degree it is affected. 
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The previous category of compensation related to the loss of the 
unexpended balance of the development value of new development. 
Compensation may also be available in cases where a planning 
approval was subsequently revoked or modified, where there was 
refusal or conditional grant of approval following withdrawal of 
permission for development under a development order, or refusal 
of permission to alter extend or rebuild an existing use, or a 
requirement that an existing' use should be discontinued. 
Compensation may also be payable in respect of tree preservation 
orders, and the requirement to remove certain advertisements. 

Development Control 
Comprehensive planning in Britain requires that no development 
takes place without planning approval. Development is defined to 
cover "operational development", i.e., building, engineering or 
mining on over or under land, and "change of use" i.e., the 
material change in the use of land or buildings. Certain 
activities are excluded from the definition of development, 
comprising : 

•	 internal alterations or additions, 
• highway and other roadworks carried out by an authority, 
• work	 by an authority on certain classes of public 

utilities, 
•	 a purpose incidental to the use of a dwelling house as 

such, 
•	 the use of land for agriculture or forestry purposes, 
•	 use of land under an order made by the Secretary of 

State. 

Planning approval is either sought from the appropriate 
authority -or may be deemed to have been granted or exempted from 
being classed as development by the General Development Order 
1977. Approval under the Order is granted unconditionally or 
conditionally in respect of: 

•	 householder and minor development, 
•	 temporary buildings and uses, 
•	 agricultural buildings, uses and works, 
•	 certain industrial buildings and works, 
•	 repairs, 
•	 development by public and other agencies, 

The Use Class Order 1972 designates 18 classes of use which are 
exempt from planning approval where a change of use occurs from 
one use to another in the same class. Without being specific, 
the use classes include most shops, offices, light and heavy 
industry, storage and processing of oils, noxious and offensive 
industries, warehousing, residential purposes, residential 
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schools, institutions, medical and health care centres, clinics, 
etc., recreational leisure and cultural facilities~ In effect 
the use class order has as its major purpose setting down 
exhaustively those changes of use within the same class which do 
not constitute development. 

Planning Applications 
Development which requires planning permission is unlawful 
unless permission is obtained. The district planning authority 
may grant most permissions but must refer some to a higher 
authority. The landowner must make the application and enclose 
an ownership certificate. 

Public Participation 
There is a requirement on the landowner to publicly notify an 
intention to develop in three cases: 

•	 unneighbourly development (art.8 of the General 
Development Order), 

• development of a conservation area, 
• development not in conformity with a development plan, 

Conditions attach to the publication and display of notices of 
intention to develop and no decision can be made for 21 days 
during which representations may be made. 

Councils are required, when determining an application, to take 
into consideration any representations made during the 
notification period. Where the applicant appeals a determination 
by a council, persons who made submissions may appear and 
participate. Any other person may apply to join the appeal but 
discretion to permit them to do so rests with the Inspector. 

Planning Permission 
An authority may grant or refuse planning permission, grant 
permission subject to conditions, or enter into planning 
agreements with developers. Authorities are required to take 
into consideration the applicable structure and development 
plans and to seek their achievement, but may also take into 
consideration a range of other issues (provided that they are 
valid planning issues) in reaching their decisions. In addition 
to statutory plans and professional comment and advice offered 
to council, there are in addition, Departmental circulars 
relating to planning advice and development control guidelines 
which bear on their decisions. In all cases the discretion to 
follow advice rests with the Council, subject to the possibility 
of the Minister using his call-in powers in some instances. 
Similar provisos apply to conditional approvals. 
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The Parliament has expressed its concern not to permit an 
accumulation of unimplemented planning approvals, and has deemed 
five years as the life of an approval unless specifically 
lengthened or shortened. Development must begin within the 
prescribed period. In order to determine what constitutes "begin 
development" the Act prescribes the actions classed as beginning 
development and material development. 

The UK legislation also provides for "planning agreements" which 
although not confining their use in any way, are generally 
intended to restrict the use of land (e.g., prevent the 
development of particular land as a condition of an approval to 
develop other land. 

Betterment 
The concept of betterment has been evolving in the UK for almost 
one hundred years. In its present form it is expressed as a 
development tax which is payable to the Treasury and not the 
planning authority. The tax accrues when land is sold or when 
material development commences. It is payable separately by each 
owner' of an interest in land and is based on the purchase cost 
plus the value of improvements made after acquisition. The tax 
is subject to exemptions available to the landholder on the 
remainder of his income. The tax is at best a compromise with 
two other concepts of public interest in land contained in the 
Community Land Act and the 1947 Town and Country Planning Act, 
both of which were intended to return the increment added to 
land by the actions of the State, to the State. 

Environmental Impact 
The Town and Country Planning Act does not expressly link 
forward planning and development with environmental protection. 
The concept of environmental quality in English planning law has 
descended from the narrower urban concept of amenity and is 
therefore, a matter taken into consideration in plan preparation 
and development control. 

No provls10n presently exists in planning law for environmental 
impact assessment although work is proceeding through the 
European Community towards this end. Environmental control is 
exercised under the The Control of Pollution Act 1974 to deal 
with waste disposal through site licences, but nuisance 
provisions to control noise, water quality is dealt with through 
discharge permits under the Public Health Act. Emission of 
atmospheric pollution is dealt with through the Alkali etc., and 
Clean Air Acts. 
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Aside from these general controls, provlslon exists for the 
listing of conservation areas to preserve buildings and trees by 
blanket orders to prevent damage or demolition. However all of 
these measures are to a greater or lesser extent, reactive, in 
that the controls only begin to apply when pollution is detected 
or possible damage threatens an identifiable feature. English 
environmental planning also relies to some extent upon the laws 
of private nuisance to which has been added the concept of 
statutory nuisance to further strengthen the power to halt 
pollution. Notwithstanding, UK philosophy still places 
considerable store on private rights in property in a way that 
is no longer acceptable elsewhere in Western society•. 

Historic Buildings 
The Town and Country Planning Act provides for the listing of 
all buildings erected prior to 1700 and most bUildings erected 
before 1840. After that date buildings are listed according to 
quality and character. 

Listed buildings may not be altered or demolished without 
planning consent, and failure to obtain consent is a criminal 
offence. Where a listed building falls into disrepair, 
restoration to an acceptable condition is compulsory, although 
it may be necessary in the case of recalcitrant landowners to 
compulsorily acquire the building. 

Positive Planning 
Since 1947 successive Labor Governments have introduced schemes 
for the postive planning of the UK, which succeeding 
Conservative Governments have largely repealed or dismantled on 
assuming power. The thrust of the Labor proposals is public 
ownership and financing of development, but the present Act 
fetters planning authorities in a number of ways. 

Land Acquisition 
Land must be suitable and necessary for acquisition before a 
local authority may exercise the power of compulsory 
acquisition, and to this extent suitability relates to the 
requirements of the development plan, planning. permissions in 
force, and any other material consideration. 

Land Management 
Land must be used for the purpose for which it was acquired, 
although it can be used for another purpose when no longer 
required for the original use. Authorities may develop land 
themselves if they have sufficient funds or may release the land 
for private development for the purpose they require. 
Alternatively a range of public/private enterprise arrangements 
are available to bring the land into the planned use. 
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Land Disposal
 
The Secretary for State may direct an authority to dispose of
 
public land where he is of the opinion that the land is under-'
 
utilised.
 

Urban Development Corporations 
The Inner Urban Areas Act provides for the establishment of 
urban development corporations to take control of the 
development or redevelopment of inner urban areas. The 
corporations may cut across the local planning authority or in 
some cases supplant it entirely in matters of planning, land 
management and housing. 

Enterprise Zones 
The purpose of enterprise zones are to encourage private 
enterprise into an area by a combination of financial incentives 
and removal of normal development controls. An area may be 
planned as an enterprise zone and when the scheme is adopted 
normally remains designated as such for ten years. During the 
period of designation, businesses establishing there are 
immediately deemed to have planning permission for any 
development they propose which falls within the scheme. 

In addition to the removal of the stricture of normal planning 
controls, developers are offered financial incentives by way of 
exemption of rates other than domestic rates, and full capital 
allowances for the purpose of corporation tax. 

New Towns 
Under the New To'vns Act 1946 some 32 new towns were built to 
house over one million people. Each town was built by a 
development corporation established for the purpose. The 
corporation prepared a master plan for its area, and on approval 
was responsible for land assembly, fund raising, development and 
estate management. Each corporation was required to periodically 
pay into the Treasury excess profits and interest and capital on 
loans. Ultimately the corporation was required to wind up its 
affairs and pass over its responsibilities to a normal local 
authority. Sixteen corporations have already been wound up and 
no new towns are planned under the Conservative administration. 

The Town Development Act 1952 permits local authorities to make 
agreements with urban authorities with congestion problems for 
the transfer of people and industries to developments built onto 
existing local developments. The arrangements are voluntary, and 
locally funded. Planning and land management is undertaken by 
the local authority. Both London and Glasgow are affected by the 
arrangements and there are proposals for the termination of the 
scheme. 
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Appeals 
Appeal lies from the decision of a local authority to refuse, or 
approve conditionally an application for planning permission, to 
give a consent required under a planning approval, or to give an 
approval required under a development order. The right of appeal 
is available only to the original applicant (and not to the 
landowner if not the applicant), although original objectors to 
a notified application or any other person invited by either the 
Secretary for State or an inspector may join the action. The 
lack of right for a third party to bring an action against a 
determination is recognised as a defect in the legislation yet 
to be remedied. 

Appeal lies to the Secretary of State, but in most cases the 
matter is transferred to an Inspector, either to hear the matter 
and make recommendations to the Secretary of State, or 
increasingly, to deal with the matter within his own 
jurisdiction. An appeal may be dealt with either by way of a 
public inquiry or at a hearing or where all parties entitled to 
join an appeal agree, by written representation. 

The Secretary of State has original jurisdiction in the matters 
brought before him which may relate to planning permission, 
called in applications, tree preservation orders, 
advertisements, and listed buildings appeals. He may dismiss or 
allow the appeal, reverse or vary any part of the decision, 
whether or not the appeal relates to that part. Appeals 
normally proceed by way of a public inquiry, that form of 
proceedings being traditional in governmental disputation of 
this nature. 

Planning matters may be challenged in the High Court on five 
general grounds: 

•	 a challenge to the validity of a development plan, 
by any person aggrieved that the plan does not fall 
within the powers conferred by the Act, 

•	 limited challenge by the original applicant on a 
point of law, leading to the matter being remitted to 
the Secretary of State for reconsideration of an 
enforcement order, 

•	 appeal by an aggrieved party (being a party to the 
inquiry) to quash a decision of the Secretary of State 
on a planning appeal, 

•	 appeal by a person having sufficient interest in the 
matter for a judicial review of a planning decision. 
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Summary and Conclusions 
That planning is essentially a political process is ably 
demonstrated by the history of British planning law over the 
past century, and particularly since the introduction of tne 
Town and Country Planning Act 1947. 

The dominant characteristics of the planning system is on one 
hand, the clear intention of the Parliament to engage in 
"positive planning" i.e., for government to own the land and to 
initiate and undertake development in its own right and to 
exercise control over private enterprise activi~ies. On the 
other hand there is a manifest intention to offer the maximum 
protection to private interest in land where it exists. 

The planning system reflected in the legislation is complex to 
say the least and represents the major attempt at planning on a 
comprehensive scale. To some extent, the legislation shows a 
hangover from the industrial revolution. There is conflict 
between the need to encourage private enterprise and an almost 
utopian objective of creating high amenity urban settings 
coexisting with manifold pollution sources. 

Throughout the legislation there is clear evidence of political 
tinkering with its provisions, the steady dismantling of the 
objectives of healthy, happy environments created by 
paternalistic governments and professional planners, and their 
replacement with qualification and condition and confusion, so 
that in the end it becomes necessary to make special provisions 
within the legislation to set its controls aside to get 
something done. 

Much has been omitted from this brief description of British 
planning legislation, particularly those aspects relating to 
statutory undertakers and the provision of finance for positive 
planning. The intention has been only to highlight those aspects 
of the system which coincide with aspects of the Australian and 
New Zealand systems already examined. 

The British planning system has been intensely studied and 
written about in all its aspects, the new towns, its attempts at 
socialism and social planning, its extensive planning law and 
history, the pioneering work of its planners, duplicated nowhere 
else on the scale undertaken in this small island. No attempt is 
made here to criticise the system, other than to note its 
weaknesses in the area of public participation and third 
parties, and its lack of coherent thought in dealing with a 
particularly f~agile environment. 
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PART THREE 

Introduction 
Part One of the Report has traced the history of planning in the 
ACT. It has attempted to obtain SaIne feeling for the environment 
in which planning has been carried out in the past so as to gain 
some indication of the likely response by the bureaucracy and 
the community to proposed changes in planning in the future. The 
view has been formed that sweeping changes in the planning 
system would probably be resisted by planners, bureaucracy and 
the community alike. The history of planning in the ACT 
indicates that all three groups are by nature, if not by 
politics, traditionally conservative. 

However, the Report has been prepared at a time of foreshadowed 
change. Self government, deferred by successive Parliaments 
since 1908, now appears a possibility. The recommendations of 
the White Committee are still pending. The NCDC has recently 
released its report on the policy plan and development plan for 
Metropolitan Canberra. In the circumstances it i.s proper to 
contemplate some change in the planning system, sufficient to 
overcome existing problems without creating conflict and 
resistance within the community. 

Part Two has examined the legislation of planning systems in the 
Australian States, the United Kingdom and New Zealand. The 
systems have a common origin, the town planning legislation of 
the United Kingdom after 1909 (although some of the Australian 
town planning legislation was introduced much later and was 
modelled on later Acts). In the United Kingdom town planning 
legislation underwent significant change after 1947, but 
Australia and New Zealand have not followed the social 
philosophy expressed in the post war Acts. Rather, Australia and 
New. Zealand have directed their emphasis towards improvement in 
the physical' environment, expressing concern to prevent 
repitition of earlier errors, and to safeguard what is left of 
the quality of life we profess to enjoy, while attempting to 
increase community involvement in planning to some extent. 

Part Two shows that much of what occurs in the Australian States 
occurs here, but without the statutory support for the planning 
practice. It also reveals that there are substantial limitations 
to how far legislation can go in providing for community 
participation on planning without disruption to public and 
private planning. This is the major disappointment of ·the Study, 
however the objective has been to be realistic rather than 
idealistic. 
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Part Three examines the elements of other planning systems 
against that used in the ACT. It examines the existing situation 
from a statutory planning view - the author having been involved 
in most aspects of statutory planning in the ACT since 1977. The 
purpose of this examination has been to determine what are the 
statutory needs of planning to ensure: 

the implementation of authorised plans is not frustrated, 
•	 that land use decisions are enforceable, 

that the community may be involved in the planning 
process to the fullest possible extent, 

•	 that the rights of individual landholders, within the 
leasehold system are properly protected. 

Part Three concludes that there should be a Planning Act made 
under Commonwealth law to establish the planning process and to 
bind the Crown. The planning process needs separate status from 
the planning authority so that if the present planning authority 
was to be abolished, (as was its predecessor, the Federal 
Capital Commission), the repeal of the NCDC Act would not 
simultaneously abolish the planning law established for the ACT 
community. Part Three assumes that a single planning authority 
will serve both the Commonwealth Government and any future 
territorial government. It is inconceivable that the territorial 
government might be expected to function without a planning 
responsibility and equally inconceivable that each government 
should have its separate planning authorlty. To allow this to 
happen would not only perpetuate unhealthy rivalrYt it would 
also be divisive and woul~ dilute the professional talents now 
concentrated for the best effect in urban design, physical 
planning, architecture and construction. 

Part Three examines deficiencies in the planning law aspects of 
development control and suggests methods of overcoming present 
problems, once again, as much within the existing framework as 
is possible. 

Finally, and most importantly, the proposed planning system is 
premised on the concept of a planning law system sufficient unto 
itself without the need for resort to ill-fitting administrative 
devices. Fundamental to any proper development of a mature 
Canberra community is as much self sufficiency as is possible. 
Planning law is one area where great advances are waiting to be 
made in this regard. 
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CHAPTER ONE 

The Organisation of Planning in the ACT. 

Common Characteristics of Planning Systems 
All national, state and territorial planning legislation 
reviewed in Part Two of this Report have town and country 
planning systems with similar features. These are parliamentary 
control over policy, legislation and budgetting, local 
government control over land use planning and development 
control, the statutory right of the community to participate in 
planning, and a system of review of planning decisions. There 
are local refinements to provide for judicial review of planning 
decisions and interlocking enactments to protect the 
environment, conserve the community's Heritage, and enable 
planning schemes not envisaged by the principal legislation. 
Throughout each planning system there is clear evidence of an 
intention to create a planning organisation, to provide common 
procedures and to establish rights and obligations for all 
parties. Underpinning it all is a pervading legal connotation 
which engenders confidence in the fairness of the planning 
system to properly service the community. Like physical planning 
itself, the various planning systems strive for visible 
coherence, fluency and logic to prevent the individual from 
losing his orientation within the complex structures created by 
contemporary planning and development. 

Lack of Similar Characteristics in ACT 
In the Australian Capital Territory almost nothing of this 
structure exists. This Report has already noted the exclusion of 
the operation of the NSW Local Government Act in the Territory 
and the failure, despite the intentions of the First Parliament, 
to replace it with a local version. There is no planning law per 
set and the National Capital Development Commission Act 1957 is 
not a planning act, although it foreshadows the making of 
planning regulations to give legislative form to the very 
general powers contained in section 11 of the Act. In search of 
statutory support the planners often resort to using one or more 
of the ordinances made under the Seat of Government 
(Administration) Act 1910 but these were introduced for specific 
purposes and their use to support planning decisions is 
uncomfortable at best. The NCDC is unable to rely on its own Act 
to enforce planning decisions and instead, depends on the 
Building Controller to take action under the Building Ordinance 
1972 in matters such as unauthorised signs, and on the 
Department to enforce its policies in respect of unauthorised 
land uses. 

There is no statutory planning system. The Report has already 
noted the peculiar place of the Commissions' policies as 
surrogate regulations and the lack of legal form for planning 
schemes. The much lauded use of the leasehold system to replace 
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zoning, the absence of development control legislation, and the 
relationship between the Commonwealth as both lessor and planner 
on one hand, and the lessee on the other create almost 
impossible situations for potential objectors and appellants 
dissatisfied with planning decisions. The appeals options are 
the Design and Siting Review Committee for original applicants, 
and in all other cases, the Federal Court under administrative 
law, or the Supreme Court in civil matters. 

There is no Local Government Act. Its equivalent to the extent 
that there is some equivalence are the Laws of the ACT, but 
these laws do not apply to the Commonwealth in the way that the 
Local Government Act applies to local councils. The Commonwealth 
governs locally without responsibility to the ratepayer, and the 
NCDC plans without responsibility to the community. These 
statements do not imply criticism of planners or bureaucrats but 
merely highlight the nature of the system. 

Any system of planning intended to redress the bureaucratic 
nature of the established method would need to adopt the general 
structure and conventions of the systems found elsewhere. The 
self government debate presently being aired in Canberra makes 
it clear that democracy does not find universal acceptance in a 
community deprived of it for so long. It is argued that self 
government (and responsible planning) is more costly and less 
efficient than the present method of planning and 
administration. It is not the purpose of this Report to debate 
these views, interesting though they might be. The purpose of 
this Report is to discuss the structure of a new planning system 
within whatever system of Territorial government might evolve 
from the current debate. 

In August 1984 the Minister for Territories and Local Government 
announced that the present NCDC top structure would be replaced 
by a board of three full time commissioners, including a 
chairman of the board, and four part time commissioners, one of 
whom would come from outside the ACT. No doubt the Minister had 
proper reasons for departing from the considered recommendations 
of the White Committee (i.e, that the Commission should have 
part time Chairman, three part time commissioners and a full 
time executive member. However, it is not an auspicious 
beginning to democratic planning in the Territory that after an 
exhaustive and expensive inquiry resulting in one recommendation 
for the Commission top structure, the Hinister should by fiat 
determine that there should be a full time triumvirate and four 
part time members representing the local and wider community. 
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While some debate may concentrate on whether the Chairman of the 
Board is appointed full time or not, it is not the critical 
issue for concern and probably not even important. The real 
issue is where the Planning Authority lies within the planning 
system and what powers and responsibilities it acquires under 
the new arrangements. 

Functions of the Planning Authority 
The White Committee has recommended that the Commission be 
empowered to make policies and plans after a form of statutory 
public participation(l) and provides some penalties for the 
Commission if it fails to consult the comrnunity(2). The White 
Committee was clearly seeking compromise(3), but its 
recommendation was wrong in principle because they still cling 
to the discredited notion that what is good for planning will in 
the end, be recognised to be good for the community(4). The 
-problems of the Commission's limited views on public 
consultation(5) are discussed in Chapter Four below 

The function of the planning authority is to formulate plans, 
and to implement them. The decision to adopt a plan is a 
political action in everyone of the systems studied in this 
report and the position of Canberra as the National Capital does 
not make that principle any less workable. The Commission 
presently has a structure designed to undertake broad (regional) 
planning with the Metropolitan Area and the rural hinterland 
forming the region. It also has the organisational structure to 
undertake physical planning of the urban fabric and the 
formulation of non spatial policies affecting land use and 
development. The organisation of these sub units fall outside 
the framework of the statutory system but it is assumed that 
they will continue to perform their planning functions for both 
the local community and for National Capital functions. The 
strength of the Commission lies in its unparalleled ability to 
translate planning into development programmes and there is no 
argument that it should continue to be organised so as an 
efficient plan, design and construct authority. However, in the 
past the Commission's client has been, in a general sense, the 
Government, but in a more realistic sense, itself. In the future 
the statutory requirement should be to make the community the 
client, except that the client may have different 
representatives for different aspects of its development 
requirement. 

In this regard the Commission will need to develop more 
traditional relationships with its community client and to 
relinquish to the client the right to determine the nature of 
the planned environment. The result will undoubtedly be 
different to that chosen by the professional planner working in 
the less fettered atmosphere he now enjoys. It does not 
necessarily follow the result will be of lower quality. What is 

7 



very likely is that while the community develops the skills to 
play its role, the planning process will take longer and its 
course to the eventual goal may waver and veer somewhat. 

It is understood that the local and wider Australian community 
will in future be represented on the Commission Board. While 
such representation is appropriate it does not follow that the 
representative panel should act autonomously (and 
autocratically) because it has some popular representation. The 
objective of wide representation is to bring a range of 
viewpoints to bear on planning advice so that the advice offered 
to the decision maker is as broadly based as possible. 
Nevertheless it needs to be borne in mind that individual Board 
members will inevitably align themselves with the Board and that 
once they have taken up their duties their role playing will 
lead them to act the part of corporation director, not community 
representative. 

Relationship between NCDC and the Territorial Government 
The relationship of the Commission to the local government body 
is an area of great potential difficulty. The Craig Report on 
the implementation of self government(6) clearly sees the 
eventual subsuming of the planning authority by the Territorial 
Government(7). It might be argued that to appoint Territorial 
representatives to the Board as well as making the Board 
subordinate to the Territorial Government is unnecessary 
duplication. Yet it is clear that the Territorial Government 
will have a planning role in determining land use in the areas 
for which it is responsible, in establishing settlement 
strategies, allocating resources and providing community 
facilities. 

It would be possible for the Commission to act as consultant and 
agent to the Territorial Governmment but this might place the 
Commission in a difficult position as well as frustrating the 
local politicians. In any event the Territorial Government will 
very likely appoint their own independent planning advisors, who 
can be expected to formulate their own plans for their 
Territorial masters. Such a scenario would lead to a situation 
of wasteful duplication of effort, of conflicting advice, and 
petty jealousies none of which will serve the community well. 

Similar problems are experienced in Washington, Ottawa and Bonn, 
capital cities where there is an intention to create a visible 
national image while providing for the democratic government of 
the local community. No clear indication emerges from the 
complex systems of government employed that might provide 
guidance towards a simple, economic and fair system of 
government for Canberra. In fact, the systems adopted would seem 
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to acknowledge the separate identity of competing jurisdictions 
and allow for separate spheres of influence within the same 
territorial boundaries. Logically this accords with the systems 
of planning described in Part Two of this Report where the level 
of planning and development control directly affecting local 
communities is vested in local government, regional planning is 
the responsibility of regional councils, the central government 
exercises control over planning policy through the department or 
statutory authority system and special' authorities are 
established for specific planning areas financed by, or of 
principal concern to the central government. 

Outline of the Proposed Organisation for Planning 
At the present time the Commonwealth Government contemplates 
embodying all these separate groups within the NCDC. It may be 
possible for the Commission to serve the Commonwealth directly 
on matters relating to the Seat of Government and areas of 
special national concern and in these matters the Territorial 
Government could have no involvement. Similarly it would be 
possible for the Commission to prepare planning sche~es for the 
Territorial Goverrunent in areas of purely territorial and 
municipal concern. In these areas the intervention of the 
Commonwealth would be limited to making policies binding on 
Territorial planning in the way that NSW State Environmental 
Policies are binding on local government authorities. For this 
purpose the Commission would advise the Minister on the need 
for, and the nature of, policies and such policies would be 
proclaimed to establish both their status and effectiveness. 

In summary, this Report recommends that there be only one 
planning authority in the National Capital, but that its 
responsibilities in respect of National Area planning would be 
to serve the Commonwealth Government, and its responsibilities 
in respect of territorial and municipal areas would be to serve 
the Territorial Government pursuant to the broad policies of the 
Commonwealth Government. Such demands are no more likely to 
engender corporate schizophrenia than are its present broad 
responsibilities. It could be anticipated that separate planning 
cells would be established to deal with each planning 
responsibility and that these would develop independent 
loyalties over time. However, programming and construction would 
continue to serve all clients without creating special divisions 
within the Authority, and the composite executive would provide 
the necessary unity between the operational components. 
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It is on this basis that the remainder of the Report is 
constructed. However, the nature of the argument below is 
intended to hold good whether or not the Commission structure 
resembles that discussed or not. More important than the 
Commission's top structure or its arrangements of its 
operational divisions, (both of which are subject to periodic 
change), is the planning system within which the Commission 
operates and the rules which the Commission is to be bound to in 
its operations. Whatever these are they must be capable of 
enduring through future changes in the Commission itself. 
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CHAPTER TWO 

Planning Schemes: Purpose and Process 
Background 
The purpose of the original planning legislation was to overcome 
unsanitary health conditions and to improve housing in European 
industrial cities after the middle of the Nineteenth Century. 
The first enactment dealing with Town Planning as su~h was the 
Housing, Town Planning etc., Act 1909 and it was designed to 
introduce controls over land development(I). 

Prior to the enactment of legislation empowering the Government 
to authorise or refuse subdivision and building works, the 
landholder enjoyed unfettered rights to use his land as he 
wished. Initially, the purpose· of planning legislation was seen 
to be the control of subdivision and, later, land use by the 
community through its local government representatives. In the 
United Kingdom after 1947 there began a period of fundamental 
change in planning legislation intended to change the emphasis 
from restrictive control over private enterprise to positive 
planning through public policy and intiative. 

The changes in the United Kingdom were not generally reflected 
in similar changes in Australia, although after 1979, and 
initially in New South Wales, governments increasingly began to 
change the emphasis of planning legislation to allow the 
imposition of central policies on local government planning. 
Thus, planning legislation has developed to encompass both 
positive and restrictive powers. The positive powers are 
generally found in the extension of the central government's 
authority to broadly direct local government planning or in 
legislation to provide for public planning for the 
disadvantaged, or for community goals beyond the scope of 
private enterpise. Restrictive powers were generally used by 
local governments who had wide powers under traditional Local 
Government Acts. These powers were used to restrict unfettered 
development and land use, and to provide standards of health, 
safety and amenity as a price for allowing development to take 
place. The manner in which planning powers are presently used in 
Australia continues to follow this model. 

The study carried out in Part Two of the planning acts of the 
Australian States, the United Kingdom and, with some extensions, 
New Zealand show marked similarity in themes. The Acts 
establish a hierarchy of plans, with local government planning 
schemes at the base of each system and subordinate to broader 
scale structure plans or regional plans or policies and, at the 
highest level, State policies. The objective of the planning 
hierarchy is to ensure that there is consistency at all levels 
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of government, and in particular that both the broad political 
goals of the central government and its more immediate targets 
for development are implemented at the local level, where their 
impact is the most immediate. 

After 1979 planning legislation in Australia began to move 
beyond somewhat vaguely acknowledged philosophical objectives to 
others intended to enunciate more clearly a concern for 
preservation of the physical and cultural fabric of society and 
the democratisation of the determination of land use. 
Contemporary planning legislation requires local governments to 
give certain considerations to the protection and enhancement of 
the physical environment, to the conservation of the community's 
heritage and to consideration of a wider public interest in the 
control of development. 

Public Participation and Social Objectives 
Importantly, most governments have found themselves providing 
the community with greater rights to participate in planning 
both collectively and individually. Some State governments, in 
particular South Australia and New South Wales, are now 
attempting to inject into local planning schemes and development 
controls objectives of social equality intended to reach the 
more disadvantaged who are usually ignored by traditional town 
planning, other than through access to community facilities and 
public housing. 

Lack of Uniformity in Planning Objectives 
Collectively, there is an unevenness in the commitment of 
governments to the principles of public participation in 
planning (see Chapter Three below), of protection of the 
environment(2), conservation of heritage(3), and regulation of 
planning approvals and development control to the benefit of a 
local and wider community. However, there is clearly evident a 
growing trend towards state policies and regional plans 
affecting plan makers at the local government level and which 
will in time increase the similarity in attitudes of the States 
towards key issues. What does stand out in all systems is the 
subordination of planning to the political process, in stark 
contrast to which is the hierarchical positons developed in 
Canberra over the past seventy two years. 

Planning Law in the ACT 
Generally, the planning experience elsewhere has not been 
repeated in the Australian Capital Territory. In all of the Acts 
of the Commonwealth and the Laws of the Australian Capital 
Territory only five sections contain reference to matters of 
planning (as opposed to more general land use). These five 
sections provide the statutory underpinning for the existing 
planning system. 
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Section 11 (1) of the NCDC Act provides for the Commission to do 
all things necessary and convenient to plan, construct, and 
develop the City of Canberra as the National Capital. On this 
inadequate basis the Commission has established the elaborate 
machinery to create and control Metropolitan Canberra, and 
beyond it, the Territorial hinterland, and to establish 
procedures for development control, for an internal plans system 
and methods of public consultation. 

Section 12(1) of the Act requires the Commission to keep the 
Minister informed of its decisions with respect to matters of 
policy, a requirement which prompted the Commission to express 
its planning intentions in the form of policies, and 
increasingly since the latter part of the 1970's to formally 
submit important policies to the Minister for noting. In this 
regard, the documents issued by the Commission and referred to 
as "policy plans" constitute policies. 

Section 12(1) of the Seat of Government (Administration) Act 
1910 requires the Minister to lay proposal to amend the Griffin 
plan for the National Capital before both Houses of Parliament 
prior to adding or deleting roads, an essential aspect of 
planning. However, Parliament has established a Joint Committee 
on the Australian Capital Territory(4), to which the Minister 
may, according to the resolution of the Houses, refer matters 
relating to the Australian Capital Territory for advice. All 
proposed variations to the City Plan are examined by the 
Committee at public hearings, and conventionally the Parliament 
does not permit the amendment of the Plan without the 
endorsement of the Joint Committee. The Committee, on occasions, 
has refused to endorse Commission proposals until satisfied as 
to the Commission's intentions. While this procedure provides an 
opportunity for public hearing of local comment, and usually 
follows the public participation programme, it provides a 
further example of the ad hoc approach to planning in Canberra. 

Section 6 of the Buildings (Design and Siting) Ordinance 1964 
permits the Commission to approve or refuse, or approve subject 
to conditions, applications for approval of the external design 
and siting of buildings, other than Commonwealth buildings, 
within the City area (as defined under the City Area Leases 

» 
Ordinance 1936). 

Finally, section 11(A) of the City Area Leases Ordinance permits 
the Minister administering the Ordinance to veto an application 
to the Supreme Court of the ACT by a leaseholder seeking to vary 
the purpose clause in his lease where the Minister considers the 
variation to be repugnant to the principles for the time being 
governing the construction and development of the City of 
Canberra. While the power to determine what constitutes 
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repugnancy unquestionably resides with the Minister, he is bound 
to act in accordance with the principle involved. Were he not to 
do so there might be seen to be a conflict between his views and 
the policies of the Commission and that difference could require 
settling before the Governor-General pursuant to s.12(3) of the 
NCDC Act,a course of action usually regarded as undesireable by 
all parties. However, there would appear to be nothing to 
prevent the Minister from formally accepting the Commission's 
advice on the nature of the principle involved, but declining to 
accept a view that a particular activity was a breach of the 
policy. 

On the basis of these five slender threads, and the relevant 
sections of the various leases ordinances covering land use, has 
been woven the whole fabric of the land use planning sytem in 
the ACT. There is general acceptance that the system has served 
the Territory well in a physical planning sense and from the 
view of those involved in design and construction, particularly 
in the boom years after 1957, it has had distinct advantages for 
expeditious development. However, the factors that permitted 
such a system to operate satisfactorily (discussed in Part One) 
have begun to disappear, and the last of these, the legal status 
of the Commission as a corporate sole, will be gone by April 
1985. In place of an independent commission will be a complex 
structure including a Board of Commissioners, a Territorial 
Government, and a community who·se response to the breaking down 
of the Commission's previously impenetrable professional 
barriers is largely unknown. Accordingly, the need for a more 
structured and formal statutory planning system, particularly 
one whose elements are collected into one legislative package, 
is clearly evident. 

The Planning Schem~ Model 
Existing Procedures 
The Commission has established two types of plans: policy plans 
which establish land use intentions, and development plans which 
indicate how those land use intentions are to be achieved. Both 
types of plans are written statements accompanied by maps and 
drawings, but because of the Commission's interest in 
graphical presentation it would not be unreasonable to assume 
that the plan is a map with a written explanation. Larger scale, 
more complex plans such as the Metropolitan Plan Report and the 
Civic Policy Plan show the plan in its true form, i.e., 
extensive written statements with numerous plans, drawings and 
graphs. However, it should be noted that the Metropolitan 
document does not purport to be a Plan, but a report about a 
plan, while the Civic Plan is at least useable in development 
control terms. At their most basic level, the policy and 
development plans are little more than sketches with sufficient 
written statements to cover development conditions and land use. 
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Public Consultation 
Over the years the Commission has published draft plans for 
quite extensive land areas (Village of Hall, Oaks Estate, West 
Deakin, Murrumbidgee River Corridor) and for localities as small 
as a single commercial block. Usually draft plans are 
published in the "Canberra Times" on at least one Saturday, and 
copies made available on demand. All comments received are 
logged, and are responded to. If considered necessary, the 
Commission may arrange general public meetings, or smaller 
meetings for specific interest groups. All persons commenting on 
planning proposals are provided with summaries of all other 
comments received, the Commission attitude towards the comments 
and the final decision to either proceed, defer, amend or 
abandon the plan. 

The criticism of this system is that it is at best, benevolent 
autocracy. Only the Commission may initiate a plan, but it may 
or may not publish the plan. In reality it almost always does, 
but it is not obliged to if it does not want to, or .it can 
publish at the time that suits it best. The Commission is the 
sole arbiter of comments. The decisions relating to publication 
of a plan and to the recognition or rejection of comments are 
not made under statute, and accordingly are not subject to 
action under the Administrative Decisions (Judicial Review) Act 
1975. Even if the Commission adopts a particular plan which is 
objectionable in the eyes of the community, no authority exists 
to challenge the Commission's decision. The Minister may ask for 
the plan (or policy) to be reviewed, and the Commission mayor 
may not acquiesce. The option always lies open to take the 
matter to the Governor General but that course is a last resort. 
The situation is, as it stands, unsatisfactory, but the White 
Committee in its Report(5) recommended that the system be 
allowed to persist. 

Planning practice elsewhere would indicate that there are some 
fundamental principles which should apply in any system. 
Firstly, the planning authority must be subordinate to the 
Administration. There is no doubt that it is very much more 
expedient for the planning authority to be unfettered, and that 
generally the Commission has distinguished itself by impeccable 
professional behaviour. The problem is that this distinction has 
come about because of the particular qualities of Commissioners 
Overall and Powell, the only two commissioners appointed since 
the Commission was established. However, it is obvious that 
dependency on the possibility that future chief executives will 
have similar virtues would be extremely foolhardy. Therefore a 
safer, and more reasonable approach would be to place the 
planning authority under a Minister of the Federal Government. 
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The Minister would require greater seniority than presently 
enjoyed, commensurate with the responsibilities for the physical 
development of the Seat of Government, the large Territorial 
budget and responsibility as ground landlord and involvement in 
the welfare and good government of the Territory. 

Because Ministers may change according to political fortunes, it 
is essential for the stability of the community that a non 
political figure be at the head of the administrative structure. 
There is little doubt that the future Territorial Government 
will be oversighted by an Administrator as the Sovereign's 
representative. It is this person, acting in council, and on the 
joint advice of Territorial and Commonwealth ministers who 
should give final assent to planning schemes. 

Probably one of the most vexed areas of concern for the new 
planning system will be the authority to initiate and sponsor 
planning schemes. In the Australian States the right to initiate 
a plan varies from place to place with the Minister responsible 
for planning usually having the right to order a plan to be made 
where the local authority has failed to do so in reasonable 
time, or to order his Department to prepare plans on behalf of 
local authorities who have failed to satisfactorily prepare a 
scheme once having essayed the task. The local authority may 
always initiate a scheme by resolution, and it is usually 
prompted to do so by either its own planning department, or as a 
result of petition by local landholders. In every case studied 
the local authority is obliged to prepare a plan sooner or 
later. The penalty for tardy councils is that a plan may he 
prepared for them by central government and at the local 
authority's expense. 

To date plans have been prepared in the ACT solely at the 
initiative of the NCDC. After 1925, there was no attempt at 
systematic planning, other than periodic amendments to the 
Gazetted Plan until the introduction of a series of plans 
beginning in 1959 with the Holford Report(6),the Planning Survey 
Report 1959(7), the Planning Report 1961(8), and followed by a 
submission to Canberra in 1964 entitled "The Future Canberra"(9) 
Canberra Development 1962-67(10), The General Concept Plan 
(1969)(11),"Tomorrows Canberra" (1972)(12) and the t-1etropolitan 
Policy Plan (1984)(13). 

These major plans were reports to the Commonwealth Government 
submitted for endorsement and continuing funding, but they were 
generally the initiative of the Commission. In addition the 
Commission has produced innumerable plans at district, town, 
centre and division level, often published within the 
Commission's Annual Reports. Only in particular cases, such as 
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the Parliamentary Zone Development Plan, are plans published at 
the Governments behest. 

In the future there will be competing bids for the 
responsibility to plan and develop which the Commission will 
need to acknowledge and respond to. Principally, -planning will 
continue to be initiated by the Commonwealth Government for 
limited National Capital requirements. The Territorial 
Government will be anxious to undertake planning for the 
Metropolitan Area, and the.hinterland. The Department can be 
expected to continue to manage the fifty per cent of the 
Territory under gazettal for conservation reasons or which is on 
the Register of the National Estate, and the Commission itself 
will remain deeply involved in an attempt to provide 
coordination and fluency between competing planning bids. 

The preeminent needs of the Commonwealth for plans in the 
Territory might be expected to become less significant as time 
passes and to be of two types: the provision of National 
Government facilities, (offices, institutions, communication and 
transport facilities, diplomatic housing) and long term 
strategic planning (ultimate population, new towns, territorial 
requirements). The latter plans could be properly titled 
National Capital Policies and the former, National Capital 
Development Plans. Both would be prepared by the NCDC at 
Government direction, funded by the Commonwealth and would not 
be subject to public participation within the Territory. 

National Capital Policies 
National Capital policies would serve a similar role (and 
perform in a like way) to the State Environmental Planning 
Policies made under the Environmental Planning and Assessment 
Act 1979 (NSW), in that they would be expressions of Central 
Government policy reflecting political requirements conditioned 
and modified by local government policies. For instance, 
territorial requirements might start out as an expression of 
area based on the Government's concept of the ultimate size of 
the Territory. It might be progressively modified if the 
initiatives of the Territorial Government demanded more land for 
locally generated population increases. The central Government 
policy would provide gUidelines rather than absolute limits. 

Plans -National Capital Development Plans 
National Capital Development Plans (see for instance the 
Parliamentary Zone Development Plan) would perform the same 
function as at present. The Commonwealth has decided to retain 
control of land in the Territory, but might need to acquire land 
under the Lands Acquisition Act where the land was out on lease. 
National Capital Development projects would be funded separately 
and the plans would in general terms be small scale urban design 
and architectural statements. 
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In addition to plans initiated by the Commonwealth Parliament in 
respect of the National Capital and Seat of Government, the 
Government needs to maintain an interest in the overall planning 
of the Territory on behalf of the wider Australian community. 

As the National Capital, Canberra occupies a unique position for 
which adequate planning models are not available. The standards 
of development for inner Canberra must be those of a monumental 
city. The local resident should not bear any additional burden 
of cost for these higher standards although he will have the 
immediate benefit of them in terms of his residential amenity 
and the scale and range of available facilities. However, 
Canberra's raison d'etre remains its function as the Seat of 
Government and this function has stamped the city with a 
particular character, partly because of its physical design and 
partly because of the system of departmental government that has 
endured over the years. 

There is little doubt that the residents of the city, its 
visitors and the Nation's legislators would all wish to see this 
particular character endure, but there must be some doubt as to 
its durability if the city is left to develop according to the 
parochial wishes of the Territorial representatives. Further, 
there is a need for a mechanism to articulate the National 
Capital Policies of the Federal Government with the District 
plans of the Territory. For this purpose a form of plan is 
required, similar to the present Metropolitan Plan. This plan is 
referred to as the Structure Plan. 

The Structure Plan would present the long term planning 
proposals for the Territory. It would be prepared by the 
Commission on behalf of the Commonwealth and the Territorial 
Government acting jointly. The Structure Plan would require 
progressive endorsement of both Governments but would not be 
subject to local public participation. The Structure Plan 
should cover both National and Territorial land uses, economic 
and population matters, housing, conservation and environmental. 
requirements. The Plan would form the basis for all future 
District Plans discussed below. Its adoption would be a matter 
for the Federal Parliament after endorsement by the Territorial 
Government. 

Plan Nomenclature - Present Arrangements 
The plans relating directly to the development of the Territory 
should be prepared by the Territorial Government. At present two 
types of plans are prepared: Policy Plans and Development Plans. 
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To some extent the term "Policy Plan" is contradictory, and it 
is certainly confusing. In its 20th Annual Report the 
Commission advised the Minister that it had adopted a 
Development Plans system containing Structure Plans and 
Development Plans. By the 21st Report the former were referred 
to as Structure Plans (Policy Plans) and were said to be 
conceptual and policy orientated, strategic in nature and 
related to change in an area. Development Plans were described 
as decision documents focussing on the Commission's development 
intentions(14). By the 22nd Report there were both Policy Plans 
and Development plans and the function of a policy plan was to 
identify the Commission's commitment to significant conservation 
or change in relation to land use(lS). In its second submission 
to the White Committee the NCDC described the policy plan as a 
statement of its intention to initiate, encourage or control 
land use change in an area(16). 

The Policy Plan does not provide a clear guide for statutory 
planning in the future. There is sufficient legal precedent to 
show that it is proper for decison makers to adopt policies as 
guidelines for decisions but the decision maker is not to bind 
himself by his policy, and is required to consider cases before 
him on their individual merits(17). 

In the ACT the principal purpose of a Policy Plan has been as a 
de facto planning land use zoning instrument providing the basis 
for the preparation of lease purpose clauses in new leases and 
for the establishment of the principles referred to in s.llA of 
the City Area Leases Ordinance where approval is sought to vary 
an existing lease purpose. As such the plan is intended to be 
firm and binding, and its title should reflect that intention. 
In the Northern Territory such documents are called planning 
instruments and in New South Wales planning instruments is a 
class term referring to a range of planning documents. In the 
ACT the instrument is intended to prescribe land use within 
areas defined by the ,Districts Ordinance 1966. In future it is 
likely that the various districts will more fully develop their 
individual identity and their representation on the Territorial 
Government. It can be anticipated that land use plans for these 
prescribed areas will reflect the particular needs of the 
community within the geographical boundaries and should be known 
simply as "District Plans". 

Plan Nomenclature: New System - District Plans 
It is proposed that the authorisation for the preparation of a 
District Plan should reside solely with the Territorial 
Government, which should be empowered to request the NCDC to 
prepare the plan on its behalf and in accordance with objectives 
determined by the Territorial Government. District Plans would 
cover areas of any size from single block to whole district. 
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Public participation is discussed more fully below. At this 
point, the discussion is limited to process only.It is proposed 
that a plan would undergo a process of public exhibition and be 
subject to comment and objection with the right to public 
hearings where necessary. The public participation process is 
dealt with in Chapter Three below. 

Subsequently, endorsed District Plans would be recommended by 
the Territorial Government to the Federal Minister administering 
the Capital Territory who would have the power to return the 
plan to the Territorial Government for amendment but not to vary 
the plan himself. A District Plan acceptable to the Minister 
would be assented to by the Administrator of the Territory. The 
purpose of this process is to utilise the professional services 
of the Commission to give proper expression to the political 
requirements of the local legislature, to permit oversight of 
Federal Territory matters by the National Parliament without 
undue interference in local matters, and to ensure that in the 
final analysis, assent is withheld until there has been 
impartial assessment according to the normal State model. 

Summary 
It is proposed that there be a hierarchical system of planning 
within the Territory involving a partnership between Federal and 
Territorial Governments. The planning function of the NCDC is to 
provide professional planning services to the client Government 
in respect to plan preparation and planning advice. The function 
of the NCDC Board in planning terms is to oversight the 
formulation of plans as required. 

The requirements of the Commonwealth Government are to be 
expressed through National Capital Policies, and participation 
in the preparation of of the ACT Structure Plan. Plans involving 
Commonwealth Government participation are not to be subject to 
direct public participation within the Territory. 

The Territorial Government is responsible for the preparation of 
District Plans to cover the land use and development of areas 
under its control and in conformity with the general 
requirements set out in the Structure Plan. District Plans may 
only be initiated by the Territorial Government and are subject 
to public participation procedures set out below. District 
Plans are subject to review by the responsible Federal Minister 
but he may not amend or alter a plan presented to him. When the 
Minister is satisfied that the plan is in accordance with the 
Structure Plan he may recommend to the Administrator of the 
Territory that the Plan be assented to. 
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Conclusion 
The proposals outlined above provide only for a process for 
making plans for land use control. It will also be necessary for 
Development Plans to be prepared but these would not have 
statutory force, although it might prove expedient to annex 
Development Plans to District Plans in order to give 
incorporated development conditions the force of law. 

It should be noted that the proposals so far do not contain a 
scheme for the enforcement of land use plans. The sorry record 
of ACT planning control is that neither the existing laws of the 
ACT nor the lease covenants have proved satisfactory weapons for 
enforcement of land use policies because there is no nexus 
between the land use planning function and the leasehold system 
despite the general view to the contrary. The lease is a form of 
contract between the Crown and the lessee. The lessee is bound 
to observe the covenants of the lease. Failure to observe the 
purpose clause can only lead to an injunction to restore the 
agreed use, or an action to determine the lease. The former 
course is ineffectual, the latter too severe. There is 
therefore, a need for specific planning legislation to enforce 
planning decisions without recourse to, or without impinging 
upon, the lease covenants. This legislation is dealt with in 
subsequent chapters. 
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PRINCIPAL CHARACTERISTICS OF PLANNING MAKING PROCESS 

A.C.T. 
NSW VIC SA WA TAS NT QLD UK NZ Current Prop. 

1. System Controlled by Minister. Yes Yes Yes Yes Yes Yes Yes Yes Yes. Yes Yes 

2. Minister has own Planning Department. Ye'.s Yes No Yes No No No Yes No No No 

3. Planning carried out pursuant to Planning Act. Yes Yes Yes Yes No Yes No Yes Yes No Yes 

4. Planning Authority prepares policies, Yes No No(2) No No No Yes Yes Yes No No 
regulations, etc. and oversights local and 
regional planning bodies. 

5. Planning Authority established by separate Act. No No No No(3) No No No No No Yes Yes 

6. Separate Planning Authorities for Capital Cities 
and Special Areas. 

No Yes Yes Yes Yes No No Yes Yes N/A N/A 

7. Separate legislation for Capital Cities and 
Special Areas. 

No(7) Yes No Yes No No Yes Yes No N/A N/A 

8. Local and Regional Plans responsibility of local 
authorities. 

No No (5) Yes Yes Yes No Yes Ye~5) Ye~5) No No 

9. Local land use plan mandatory. Yes Yes Yes Ye~2) Yes No No Yes Yes No Yes 

10. Draft Plan must be submitted to Minister. Yes Yes Yes Yes No Yes Yes N~13) No Yes Yes 

11. Plan must be approved by Minister. Yes No No Yes No Yes No No No No No 

12. Plan must be assented to by Administrator or Governor Yes Yes Yes Yes Yes Yes Yes No No No No 

13. Plan must be approved by Parliament. No Yes Yes No Yes No Yes No No No No 

14. Initiation of plan limited to Council initiative. Yes No No No (1) No No Yes No No (2) Yes Yes 

15. Public consultation before plan formulated. Yes Yes No May No Yes No No Yes No Yes 

16. Council obliged to consider objections to Draft Plan. Yes Yes Yes Yes No(9) No(9) Yes Yes Yes No Yes 

17. Public Authorities must be considered. No Yes No Yes No No Yes Yes Yes No No 

18. Right of appeal if objection not considered. No(8) Yes No(8) No (8) No(8) No No(8) Yes Yes No No 

19. Local Plan must comply with Regional Plan. Yes No Yes Ye~4) Yes No No Yes Yes Yes Yes 

20. Minister must be advised of objections and Yes Yes Yes Yes Yes Yes Yes Yes No No No 
Council's response. 

21. Minister may amend or refuse Plan. Yes Yes Yes Yes No Yes Yes Yes Yes No No 

22. Planning Authority may make plans for local Yes No Yes Yes Yes Yes Yes No Yes Yes Yes 
authorities. 

23. Periodic review of plan mandatory. No No No Yes No No Yes 
(12)

Yes Yes No No 



A.C.T. 
NSW VIC SA WA TAS NT QLD UK NZ Current Prop. 

24. Planning Body includes community representation. No No Ye~3) Yes No Yes No No Yes No Yes 

25. IDO available. No Yes Yes Yes Yes No Yes No Yes N/A N/A 

26. IDO time limited. N/A Yes No Yes No No Yes No Yes N/A N/A 

27. IDO terminating (i.e. extinguished after statutory 
number of renewals. 

N/A Yes No No No No No No No N/A N/A 

28. Form and Content of Planning Scheme prescribed. Yes Yes No Yes y~\4) Yes No y~f) Yes No No 

29. Planning Study required to assist community Yes Yes Yes No No No No Yes Yes No No 
appreciation of proposals. 

30.Strategic Plan mandatory. No No Yes No No Yes Yes Yes Yes No No 

31. Development Control Plan mandatory. Yes Yes Yes Yes No No No Yes Yes No No 

32. Universal right of objection to planning scheme. Yes Ye~6) No No No Y~~O) Yes No Yes No Yes 

33. Joint Planning schemes permitted. Yes Yes Ye~*) Yes Yes Yes No Yes Yes N/A N/A 

34. Central Planning Authority may control Development. N~ll) No Yes Yes Yes Yes No Yes No Yes Yes 

35. Public Hearing of objections mandatory. No No Y'es No No N~lO) No Yes Yes No No 

36. Nature of scheme confidential prior to exhibition No Yes Yes Yes Yes No Yes No No Yes Yes 
of draft proposals. 

37. Operation of Planning System requires some use Yes Yes No Yes Yes Yes Yes Yes Yes No No 
of local Government Act. 

(1) A landowner may initiate a scheme. 
(2) May prepare scheme if Council fails to do so. 
(3) Planning Authority is Planning Board to advise Minister. 
(4) Regional statement is policy not plan. 
('>'( ) Prepared by Planning Authority. 
(S) Act provides for regional planning authorities. 
(6 ) But objection must relate to particular land. 
(7 ) Except that State Government has made 

regulation to circumvent EPA (Parramatta Park, 
Ultimo) . 

(8 ) Except that an aggrieved party might seek to restrain 
the making of a plan because of breach of procedures. 

(9 )	 Commission hears objections. 
(10 )	 Hearings may be held but only landholders have 

right of appeal. 
(11 )	 Through orders and regulations. 
(12 )	 Development Plan Scheme at Local level. 
(13 )	 But Minister may "Call in" plans in dispute. 
(14)	 Contents only. 
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8.	 NCDC.(1961) Planning Report February February 1961 Canberra. 
National Capital Development Commission 

9.	 Australia. Parliament.(1964) The Future Canberra Canberra. 
Commonwealth Government Printer 

10.	 NCDC.(1962) Canberra Development 1962-1967 Canberra. 
National Capital Development Commission 

11.	 NCDC(1969) General Concept Plan Canberra National Capital 
Development Commission 

12.	 NCDC.(1970) Tomorrows Canberra Canberra. Australian National 
University Press 

13.	 NCDC.(1984) Metropolitan Policy Plan Development Plan Report 
National Capital Development Commission 

14.	 NCDC.(1978) Twenty First Annual Report of the National 
Capital Development Commission Canberra National Capital 
Development Commission. p.12 

15.	 NCDC.(1979) Twenty Second Annual Report Canberra. National 
Capital Development Commission p.16 

16.	 NCDC.(1982) 10 Plan, Develop and Construct - The Functions 
of NCDC Submission No.2 Canberra. National Capital 
Development Commission. p.13 

17.	 H.Lavender and Son Ltd. v Minister of Housing and Local 
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of Housing and 'Local Government (1971) 1 All E.R. 65 
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CHAPTER THREE 

Public Participation as as Statutory Process 

The right of the community to participate in the planning 
process is well established and documented. The extent to which 
the community becomes involved in planning varies from place to 
place and usually lies partly within and partly outside of the 
statutory provisions of the planning system. 

Definition 
Care is needed in defining the term public participation. 
Richardson(l), defines participation as being involved in the 
decision making process but not necessarily making decisions. 
Arnstein(2) organises participation into eight levels of 
activity of which manipulation (non participation) is the lowest 
and citizen control (citizen power) is the highest. At the 
lowest level the real decision makers "use" communication with 
the community as evidence of democratic process. At the highest 
level the community through its local representatives shares 
power with the responsible authority. In this chapter public 
participation refers to the statutory processes involved 
informing the community about planning intentions, considering 
public comment and objections to plans, informing the public 
about development intentions and dealing with objections and 
appeals arising out of conflicts of interest in development. 

Objectives of Public Participation 
It would be difficult to find a government that aspires to 
citizen control as the most desirable form of public 
participation and generally the objectives of governments and 
communities themselves appear to fall short of full sharing of 
decision making in planning. The planners objective in public 
participation is usually to inform the community of their 
intentions and to seek community endorsement of their proposals. 
Sandercock(3) postulates five models of participatiori: 

market research - the community is seen as a consumer 
or customer (i.e, provides feedback on proposals) 

•	 decision making - the community as policy maker and 
voting member of the board • 

•	 dissolving opposition - potential opposition is dealt 
with by stratagems which isolate group leaders from their 
supporters, which allot tasks to dissipate their 
energies, or which deliberately frustrate genuine 
participation by delay or obfuscation. 
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social therapy - where citizen energies are channelled 
into unpaid tasks related to achieving social goals 
rather than decision making. 

alternatively citizens may participate through conflict 
with the planning authorities by strikes, bans and 
other obstructive actions. 

Sandercock's views are shared by Burke(4) who discusses 
education-therapy, behavioural change, staff supplement, 
cooptation and community power. The language is different but 
the themes are largely the same. 

Sandercock has doubts about, the value of public participation as 
an ongoing process of joint decision making and believes that 
the community's interest in planning lies in either stopping 
particular things from happening or achieving specific 
development objectives of a limited nature. The public 
participation experience in both the United States and the 
United Kingdom would tend to confirm this view and indicate a 
limited need for statutory provisions in planning legislation. 

Fagence(S), examined the means and objectives of public 
participation and concluded that it was intended to do one or 
more of four things: to gather information or provide 
information to the public, to seek public views, to involve the 
public in plan formulation, and to provide the public with 
protection against undesirable development. Of these things the 
most desirable is the involvement of the public in plan 
formulation. It is the most idealistic and the least attainable. 

Bruton(6) makes some observations which'are of assistance in 
determining the possible scope of participation provlslons in 
planning legislation, and although they are intended to relate 
to Public Local Inquiries, they are sufficiently general to be 
of value here. 

Bruton observes that the legitimacy of planning is founded' 
partly in statute and partly in public acceptance of planning 
as an activity of government. Therefore in order to preserve its 
legitimacy it is essential that the plan making process embodies 
processes which satisfy the community that planning proposals 
are in its best interest. Few communities would voluntarily 
submit themselves to paternalism or benevolent autocracy, so 
that satifaction can only come from the community achieving its 
own aspirations, not only through being planned for, but 
additionally, by participation in the planning process itself. 
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However, Bruton is unsure what these aspirations are. Is 
participation intended to identify issues for consideration, to 
allow the airing of important issues. or to resolve conflict? In 
fact the full process probably involves all three objectives. 

Siting Public Participation in the Planning Process 
In practice public participation lies partly within and partly 
outside the scope of legislation. There are numerous times 
during the processing of a plan when the planning authority 
might seek to display its intended scheme or amendments, to hold 
public meetings or conferences, to accept protests and petitions 
or to organise community activities to involve local people in 
planning. Some 'of these meetings and exhibitions need to fit 
within the statutory structure to ensure that the community is 
afforded full and proper opportunity to study and appreciate the 
planning intention and later, to express their views on the 
acceptability of proposals. Some meetings, exhibitions and other 
activities are informal in that they properly lie outside of the 
statutory process, so that the community is not constrained by 
statutory requirements and may inform itself and comment to the 
length and depth that it feels necessary. Both forms of 
participation are important to the process according to the need 
they fulfil within the community that utilises them. 

Other forms of public participation must lie within the 
statutory process because of rights and obligations that attach 
to them. The right to object to a planning proposal prior to 
adoption requires protection in legislation. In addition the 
right to object to and appeal from a planning decision either as 
an original applicant or a third party, also requires 
legislative protection. 

This essay is concerned only with those aspects of public 
participation which it is considered ought to be provided for in 
statute and therefore no consideration is given to the range of 
important participation practices that authorities engage in but 
which do not have a place in the necessary steps in plan making. 

The Point of Commencement of Public Participation 
Kirk(7) observes that a professional point of view would 
maintain that the only feasible time for the public to be 
involved in plan making is after a limited range of options have 
been clarified. This view would be endorsed in most Australian 
States where planning schemes are developed more or less to 
draft plan stage before the public is aware of their existence 
(unless they astutely follow the minutes of council meetings and 
analy~e each resolution made). This often leads to complaint 
that public participation is an unimaginative process where the 
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community is left to either endorse a planning initiative in 
which it was not involved or to find sufficient grounds for 
objection to have the plan altered or abandoned. Generally, in 
Australian planning systems the community does not have the 
right or opportunity to initiate plans of its own. 

It is both idealistic and optimistic to expect that the 
community will independently generate its own plans as a normal 
process of social interaction although there are times when 
individual landholders for development reasons or community 
groups possibly inspired by conservation objectives, might wish 
to set a planning scheme in motion. Generally in line with 
Bruton's assertions about planning as an activity of government, 
planning schemes are initiated as part of the process of 
administration, and in this context there is nothing 
undemocratic about them being initiated by governments in the 
normal course of events. 

However, it is practical to consider that the community might be 
given the opportunity to examine and comment on planning 
objectives prior to their adoption for plan preparation. Such 
provisions are found in 5.12 of the Town and Country Planning 
Act 1971 UK) and in Reg.5 of the Town and Country Planning 
egulations NZ) with regard to Regional Planning Schemes with 

which District Schemes must conform. Similar provisions are 
found s.57 of the Environmental Planning and Assessment Act 1979 
(NSW) in respect of Local Environmental Studies, but other 
Australian States lack legislation to allow planning schemes 
proposals to be offered for public comment before draft planning 
schemes have been prepared. 

The value of public comment at this early stage is that it 
allows debate while the planning proposal is hypothetical and 
the decision makers appear uncommitted. This prevents the 
community feeling that its right to give due consideration to 
the proper course of its own affairs has been preempted. In such 
circumstances there is ample opportunity to maximise goodwill 
and legitimate grounds for the planners to attempt to put a 
proposi.tion in its best light (because the community has the 
equal opportunity to argue against a proposal with the same 
weight being given to its point of view). It also allows the 
planning authority to build into a plan aspects which the 
community will recognise as being of its own invention and 
therefore provide it with a sense of sponsorship and 
involvement. In the ACT, where many members of the community are 
used to examining and evaluating policy and where education 
standards are high, such provisions could be particularly 
useful. This proposal was supported by the White Committee(8) 
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however, without being specific about when or how consultation 
might take place. The JPC on Planning in the ACT(9) was clearer 
in its support for this proposal, but was probably overly 
ambitious about the extent of consultation. 

Public Hearings 
Many authorities eschew public hearings because they raise 
embarrassing issues. If there is an intention to allow public 
hearings this right needs the protection of legislation. Of the 
planning systems surveyed only the United Kingdom, New Zealand, 
South Australia and Victoria provided public hearings as a right 
for objectors to planning schemes. New South Wales and 
Queensland make some provision for hearings where the Minister 
or the planning authority considers it necessary. 

There are a number of models for planning hearings. In their 
crudest form they consist of a hearing convened by a planning 
authority to hear objections to its own plans. Bruton (10) 
considers this practice improper. At this level the intention 
may be either to evidence community reaction to planning 
initiatives or to allow them to be formally debated. 
Alternatively a hearing might attempt to resolve conflicts 
between various groups affected by a planning scheme. 

It is suggested that if hearings are to be of any value at all 
they need to be somewhat formal in nature, that statements ought 
to be in the form of evidence, that the body conducting the 
hearing must have the power to weigh the evidence and reach 
conclusions and that the decision makers ought to be bound by 
those conclusions. 

In the interest of fairness to all parties, public hearings 
ought to be conducted by an independent tribunal. In the United 
Kingdom, hearings are conducted by inspectors appointed by the 
Secretary for State to whom the inspectors make their reports. 
In New Zealand and New South Wales, public hearings are 
conducted by the councils concerned, but in South Australia, 
submissions are made either to the Advisory Committee or its 
subcommittee. In Victoria submissions are made to a panel 
appointed by the Minister. In Queensland and Western Australia 
submissions are made in writing to the planning authority 
without the right to a hearing. Tasmania provides for hearings 
to be conducted by the Commissioner for Town and Country 
Planning who may uphold objections and amend planning schemes. 
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There is clearly no consensus in Australia on the nature of 
public hearings, or indeed that they need to be held at all. 
Notwithstanding the local divergence of opinion, the principle 
of publicly hearing objections to planning proposals is 
fundamental to public acceptance of the planning process as 
being fair. On this same theme, public acceptance of the 
fairness of the planning process requires that the arguments for 
and against the proposals are seen to carry the same weight. To 
achieve this goal requires that the inquiry be conducted by a 
body independent of both the planning authority and the 
objectors. Despite the tendency of legislation to encourage 
inquiries and appeal tribunals to conduct their business with 
the minimum of formality, it is clear that the public remains 
suspicious of informal proceedings and needs to be able to 
visually and aurally assure itself that justice is being done. 

Gifford(ll), indicates that success in planning appeal and 
objection depends heavily on one's case being expertly 
presented. Davidoff(12), pursues the same issue from a slightly 
different point of view, suggesting that citizen groups should 
hire their own planners to present their case to inquiries, in 
the same way as the council's own planner might be expected to 
explain Council's position. 

These proposals suggest that if the community is to succeed at 
public inqulrles, it needs to organise and arm itself in the 
same way as it would expect its opponents to do. It follows that 
if a tribunal is expected to judiciously weigh arguments then it 
is likely to feel more comfortable with those arranged and 
presented in a semblance of legal format and it is going to put 
greater weight on expert opinion than it might on lay 
submissions. Hence, it would seem advisable to arrange public 
hearings so that: 

•	 they are conducted by an independent tribunal having a 
minimum of four members one of whom should be a lawyer 
and the other a planner or architect, with the remainder 
drawn from community elected representatives, 

•	 procedures are prescribed by regulation to ensure 
uniformity and to assist objectors appearing before the 
tribunal to appreciate the course the hearing will 
follow, 

•	 planning authorities appear as respondents to the 
objections, and objectors have the right to be 
professionally represented, 

•	 the tribunal has the power on completion of a hearing to 
determine the action that the planning authority is to 
take with respect to an objection. 
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The last point is of particular importance. Cowan(13), points 
out that UK public inquiries at the time were a fraud, because 
the Secretary of State was not obliged to adopt their 
recommendations. Similarly the reports of inspectors on public 
local inquiries must be considered by local authorities but they 
need not accept any or all of the recommendations. Accordingly 
it is necessary to specifically provide for the adoption of the 
findings of public hearings if they are to have any value, other 
than coercive value, in making planning schemes. 

Development Objection 
While public concern about planning may be expressed through 
objections to planning schemes it is more likely that the public 
in Australia will be concerned to stop unwanted development 
(14). Development control is in itself the fettering of common 
law rights to unrestricted use of one's own land (15). Should 
this right be further fettered by permitting a third party to 
prevent development that might otherwise be permitted by 
statute, other than by use of the processes found in the law on 
nuisance? 

Planning practice is unclear on third party objection. Generally 
the right to object to proposed development is limited to 
persons having an interest in land affected by the development. 
Case law shows a requirement for there to be a pecuniary or 
other direct interest in land affected by development and 
attempts to stop development contrary to the public interest 
will fail when brought by private citizens (16). 

At present all Australian States, NZ and the UK permit third 
party objection to development proposals, under statute. The law 
however, does not in all cases allow third parties to proceed to 
appeal where an objection is not upheld, or permit third parties 
to become appellants without special permission. There is 
usually a threat of penalty for vexatious or frivolous 
litigation. 

The ACT provides the worst possible example of lack of 
opportunity for third party appeal. Neither the Building 
Ordinance nor the Buildings(Design and Siting) Ordinance contain 
provisions for third party appeal or objection. At present an 
informal process of neighbour consultation exists but adds 
little to proper assessment of planning applications and 
frequently leads to bad feeling between applicant, neighbour and 
planning authority. 
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Informal consultation fails for a number of reasons. Firstly, 
both applicant and neighbour may be embarrassed by the 
unexpected involvement in each other's private affairs. 
Secondly, the neighbour may feel inhibited about adversely 
commenting on the applicant's proposal knowing that it will 
cause ill-will, and may feel resentment towards the planning 
authority for placing him in such an invidious position. 
Thirdly, applicant and neighbour may fall into direct dispute 
over the proposed development, creating lasting resentment. 
Fourthly, applicants being aware of the consultation system may 
seize the initiative and collect neighbour's consent, and 
forward this with the application. Where the application is 
refused on amenity grounds despite neighbour consent there is 
usually resentment and confusion. Alternatively, where 
neighbours on their own initiative advise the planning authority 
of their strong objection to a planning application, and it is 
approved anyway, similar confusion and resentment arises. 
Finally, in any system where third party involvement is at the 
discretion of the planning authority, suspicion of a lack of 
even handedness inevitably arises when third parties are 
involved in some applications but excluded from others. 

There would appear to be two occasions when legitimate reasons 
for third party objection arise. First, where an application to 
carry out building works on residential land might unreasonably 
diminish the amenity of a neighbouring property, a right to 
objection and subsequent appeal might arise(17). Secondly, 
where a commercial, industrial or public works development might 
create an adverse environmental impact on public land, or land 
owned by the appellant, and no action has been initiated under 
available environmental law, or the notice of intention or 
environmental impact statement has not been made available for 
public inspection, a right to appeal against the proposed 
development ought to arise. 

A Proposal for Public Consultation in District Planning 
Public consultation in the formulation of District Plans is an 
area of considerable concern. The New Zealand Town and Country 
Planning Act 1977 provides an extensive model of public 
participation, including a complex system for public involvement 
in the preparation of planning schemes from their outset. More 
usually planning authorities limit public consultation to 
comment and objection to draft planning schemes - although the 
NSW Environmental Planning and Assessment Act provides for the 
preparation of local environmental studies which offer the 
opportunity for community input while objectives are being 
developed. 
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Under the proposed Planning Act, the planning authority would be 
required to publish a Notice of Intention to prepare a District 
Plan. The Notice, together 'with the objectives of the Plan, 
would be published in the "Canberra Times" and the "Australian 
Government Gazette". Public comment would be sought but while 
the planning authority would be obliged to demonstrate that it 
gave proper consideration to public comment, failure to 
incorporate comments in a Plan would not provide grounds for 
appeal. 

Subsequently the planning authority would prepare and publish a 
draft District Plan, The exhibited material would include all 
the information gathered in the plan making process, including 
technical studies and public comment. The exhibition would 
establish why each decision was made. 

Any person objecting to a draft District Plan would have the 
right to appear before a Committee of Inquiry appointed by the 
Territorial Government. The planning authority would appear as 
respondent to the objections. The Committee would have the power 
to recommend that the plan be amended, altered or abandoned and 
the Territorial Government would, providing that the decision 
was consistent with the structure plan, return the plan to the 
planning authority for appropriate action. . 

Public Participation in the Structure Plan 
The role of the local community in the making of the Structure 
Plan differs from its role in the making of District Plans. The 
Structure Plan is a statement of the Commonwealth objectives for 
the Territory as the Seat of Government. The local population 
may have a particular interest in the Structure Plan because of 
their geographic location, it would be difficult to argue that 
they have special rights beyond those of the wider community. 

There are no models for the particular difficulties involved in 
attempting to justify a stance on this issue. Some groups and 
individuals would argue that their commitment, financially and 
in terms of effort, does create a special right to a voice in 
the broader development of the Territory, and in its regional 
development. There is no doubt that regional development and 
general economic independence (as a long term objective) would 
indicate that the local community should be represented when the 
Territory's future is discussed. Yet it would seem unreasonable 
to tie development of the City to the wishes of the local 
population, or to allow them to become the arbiters of National 
level development because of an accident of residential 
location. There is no nexus between Canberra as a residential 
address and right to a voice in National affairs. Nor is there 
any evidence that the local population has a better appreciation 
of what is best for the City, or even a better knowledge of it, 
than an inteliigent and interested outsider might have. 
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The compromise would appear to be that the Canberra community 
should be represented in discussions about the Structure Plan to 
the extent that the Plan will have a clear and immediate effect 
on district affairs. For this purpose, the Minister would be 
required to consult with the territorial government on matters 
in the Structure Plan likely to create a burden on territorial 
resources, or which are contrary to the thrust of existing 
District Plans. In addition the territorial government would 
have the opportunity to use its two positions on the board of 
the ·planning authority to influence the formulation of the 
Structure Plan. It is considered that these opportunities for 
involvement, though more limited than those available under the 
District Plans system, are justifiable and fair given the 
special nature of planning in the Territory. 

Conclusion 
Public consultation as a statutory process can provide some 
opportunity for the community to be ensured of the right to 
examine and comment on plans. The principal complaint of members 
of the community appears to be that the plans are often too far 
advanced before they are unveiled, and therefore the planning 
authority is committed and won't want to see other viewpoints. 
Hence it is desirable that the community have the opportunity to 
make some input prior to any work being done formally. However, 
this should not provide the opportunity for special interest 
groups to stall the proper exercise of the planning function.· 
The time for objection is when some decisions have' been set down 
and can be understood by all parties. 

The community ought to have the opportunity to have bad or 
undesirable plans abandoned. There is nothing sacrosanct about 
any plan and no reason to recoil from the idea that once costly 
planning work has been committed, the cost justifies continuing 
on whether people want the plan or not. The matter ought to be 
aired in public, many people are disinclined to write formal 
letters to government organisations, and the public inquiry 
fixes planning within the democratic process. 
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PRINCIPAL CHARACTERISTICS OF PUBLIC PARTICIPATION PROCESS 

A.C.T. 
NSW VIC SA WA TAS NT QLD UK NZ Current Prop. 

1. Individuals and organisations may request land use No N/S No Ye~3) No Yes Yes No No No No 
change. 

2. Planning Authorities are bound to prepare scheme on No Yes No No No No Ye~l) No . No No No 
request. 

3. Planning authorities discuss planning scheme Yes No No Ye~4) No Yes No No No No No' 
objectives before planning begins. 

4. Public comment formally integrated into draft Yes Yes No No No No No No Yes No No 
planning proposals. 

5. Existing situation formally studied before planning. Yes Yes Yes No No Yes No N/S No No Yes 

6. Public may examine and comment on study. Yes No Yes No No Yes No No No No Yes 

7. Public may examine draft plan. Yes Yes Yes Yes Yes Yes Yes Yes Yes No Yes 

8. Universal right to comment or object to draft plan. Yes Ye~6) Yes Yes No Yes Yes Yes Yes No Yes 

9. Form of objection limited. No No Yes Yes N/S No Yes No Yes No No 

10. Planning authorities consider all planning NbS) Yes Yes No No No No Yes Yes No Yes 
objections publicly. 

11. Objectors have right to public hearing. Nb4) Yes Yes No No No Nb2) Yes Yes No N/S 

12. Objections heard by independent authority. No No Ye~5) No 
(2)

N/S 
(8)

No No Yes No No No 

13. Objectors advised of outcome of objection. Yes No N/S No No Yes Yes N/S Yes No Yes 

14. Authority approving plan considers objection. Yes Yes Ye~5) Yes No Yes No No Yes No Yes 

15. Objectors have right of hearing before Nb4) Yes No No Nb2) Ye~3) No No Yes No Yes 
approving authority. 

16. Universal right to object to development. Nb7) No Yes Yes No Yes Yes Yes No No No 

17. Objection limited to affected landholders or No Yes No No No No No No Yes No N/A 
persons. 

18. Permission to object beyond certain point at No No Yes No No Ye~9) N,o Yes No No N/A 
discretion of Tribunal. 

19. Costs may be awarded for vexacious or frivolous Yes Yes Yes Yes Yes Yes N/S N/S Yes No N/A 
objection. 



A.C.T. 
NSW VIC SA WA' TAS NT QLD UK NZ Current Prop. 

20.	 Planning authorities need not advise public certain Yes Yes Yes No No Yes N/S Yes Yes No Yes 
planning or development proposals. 

21.	 Public have right to participate directly in No No No No No No No No No No No 
decision making process. 

22.	 The public participation processes are time limited. No No No No Yes Yes No No Yes No No 

(1) In City of Brisbane only. 
(2) But Minister may initiate hearing. 
(3) Limited to landholders. 
(4) Subject to discretion of Planning Authority. 
(5) Optional. 
(6) But affected landholders notified. 
(7) But may object under general provision. 
(8) Land Acquisition Tribunal hears and decides submissions in respect to reserved land. 
(9) Only an original objector to an application may be party to an appeal. 



CHAPTER FOUR 

Land Use Control 

Zoning 
Contemporary planning wisdom disdains from zoning as a planning 
tool and seeks methods of land use control which are more 
flexible and positive than the direct and negative controls 
characterised by zoning. Fogg(l) notes seven defects in 
conventional zoning, and Goldberg and Horwood(2) conclude that 
zoning has not worked very well. Stein(3) observes that zoning 
in Australia is inflexible, ad hoc, and unduly restrictive and 
Feiss(4) regards zoning as weak in application, philosophically 
misconstrued, open to abuse and obsolete. 

In its Final Report the Commission of Enquiry into Land Tenure 
criticises zoning as: 

•	 negative and permissive rather than positive and 
compulsive, 

•	 being frequently out date, 
•	 inflexible and legalistic, 
•	 not well understood (5), 

and recommends that zoning be replaced by individual project 
evaluation against forward planning objectives established on 
the basis of national and urban planning policies(6). 

Both Fogg(7) and Wilcox(8) exemplify land use control through 
the leasehold system in Canberra, Wilcox being particularly 
complimentary, as an ideal for development control elsewhere. On 
this basis there is a need to demonstrate sound reasons for 
suggesting any form of zoning in Canberra's future planning, 
particularly as none of the three inquiries into planning in the 
ACT since 1955 have recommended any departure from the system of 
land use control through lease covenants. 

The Plans in the Plans System 
At present the NCDC's Policy Plan for land use forms the basis 
for land use control. The Policy Plan in fact comprises two 
parts, and in many cases, particularly in developed areas, plans 
for additional uses or amending plans are incomprehensible 
without reference to the Existing Land Use Plan. The Policy Plan 
sets out the Commission's future intention for land use, and the 
Existing Land Use Plan indicates lawful uses authorised by 
agreements between the Commonwealth and lessees made prior to 
the adoption of the Policy Plan for the locality. To comprehend 
the land use intentions for an area may require the simultaneous 
appreciation of the Existing Land Use Plan, other policy plans 
for the area of interest and the current plan. To render the 
system intelligible requires access to the Key Series of Plans 
which may be examined at the Commission. In addition the 
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Commission may publish development plans (sometimes forming part 
of policy plans) defining development conditions to be applied 
to private enterprise development. On occasions the Commission 
has published development plans setting out its intentions for 
major public works such as the Parliamentary Zone. ~ 

Despite the Commission's frequent assertion that the Existing 
Land Use Plan is a statement of legal land use commitments, 
neither it nor the other two types of plans are statutory 
documents, nor is it intended by the Commission that they should 
be. The Plans System does not link directly to the land use 
control provisions of the leasehold legislation. 

Linking the Plan to Land Use 
Land is "released" to the Department of Territories and Local 
Government after land servicing, for sale to private developers. 
When the Commission surrenders the land it provides land use 
conditions which the Department incorporates in lease 
convenants, and development conditions which may become lease 
convenants or may be included in the conditions of sale, 
becoming design and siting policies thereafter. The development 
conditions are based on the Commission's Authorised Plan for the 
area, i.e. the 'Policy Plan', insofar as the plan relates to 
the purpose for which the land can be used, and on the 
Development Plan, with respect to such matters as gross floor 
area, plot ratio, numbers of units, parking, landscape, 
materials and colours, and other development control matters. 
Both policy and development plans may be published and public 
comment invited before being adopted by the Commission. 

Once a lease is granted, the planning authority cannot, in any 
direct sense, change land use,or limit uses where it amends a 
policy plan for an area, or adopt a policy plan after the land 
is leased. To change land use the lessee applies to the Supreme 
Court of the ACT pursuant to s.llA of the City Area Leases 
Ordinance 1936, or applies to the Minister pursuant to s.72A of 
the Real Property Ordinance 1925 to surrender the lease for a 
new lease for a different purpose. In both cases only the lessee 
can initiate a land use (purpose) change, and in the former case 
only the Minister has locus standi, although having allowed the 
matter to proceed, his submissions relate only to conditions for 
granting the change. The general policy is to require lessees 
to use the Supreme Court mechanism. In this way the process is 
subject to advertisement (s.11A(4)), objectors may be heard, 
(s.11A(6)) and be entitled to compensation for injurious 
affection arising out of change of use (s.llA(B)). In addition, 
change of lease by this method attracts betterment payments to 
the Commonwealth (s.11A(9)). As a method of land use variation 
Section 72A.of the Real Property Ordinance is an anachronism and 
properly should have been repealed on the introduction of the 
City Area Leases Ordinance. 
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Section llA provides the Minister with the power to veto an 
application to the Supreme Court where in his opinion, the 
application is repugnant to the principles governing the 
construction and development of Canberra (s.11A(2)(b») and this 
provision has been used on a number of occasions. However, the 
s.72A of the Real Property Ordinance has also been used on a 
number of occasions, but because there is no right to object and 
no public notification of an intention to vary the lease, it 
gives rise to concern about the equity of this purpose v~riation 

process. 

The final two elements of the present land use control process 
relate to enforcement of authorised land use. First, s.9 of the 
City Area Leases Ordinance provides for the Supreme Court to 
order the return to its authorised use of any land used for an 
unauthorised purpose. The Minister or any land holder may apply 
for such an order, but not the NCDC. Secondly, where the land is 
not used for its authorised purpose for a period of one year the 
Minister may determine the lease for breach of covenant. 

Practice in Land Use Control - Purpose Clause Variation 
In practice, lessees usually approach the Department informally 
to ascertain the Minister's attitude to a purpose change before 
making formal application to the Court. Usually the Department 
refers the application to the Commission for planning advice 
although there is no obligation for it to do so, and the 
Commission provides advice on the principle involved. It is then 
for the Minister to ascertain for himself whether in his view 
the proposal is repugnant to the principle and whether he should 
so certify the proposal. It should be noted that the Commission 
has no statutory role in the process. The Minister must 
establish for himself what is the nature of the repugnancy. The 
NCDC may offer advice, but even if he accepts the Commission's 
view on the principle involved, the Minister may not agree the 
proposed use would constitute a breach. 

In fairness to the system it provides an element of discretion 
in deciding whether to allow land use changes. The difficulty 
lies in the process leading to the Minister's decision. The NCDC 
advice is received by his Department and conveyed to him 
probably in a briefing note. The Minister might receive 
representations from the intending applicant not to oppose the 
decision contrary to the wishes of the planning authority. He 
mayor may not choose to consult the Commission or even his own 
Department. No lapse of this kind could render the decision null 
and void through lack of due process. In effect the land use 
change is made informally, the Court being used only to hear 
private objections, and formally alter the lease. 
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A further difficulty lies in the process of barring the 
hearing. There is no appeal from the Minister's decision 
although an aggrieved applicant can seek review in the Federal 
Court (9). The objection to this procedure is that the matter is 
considered under Australian Administrative Law rather than ACT 
planning law and therefore the avenue of appeal is 
inappropriate. It should also be noted that the Federal Court is 
more likely to make orders requiring the decision maker to 
review his original decision than it is to exercise the powers 
in s.llA of the City Area Leases Ordinance. 

The conclusion is reached that the system of land use change is 
convoluted and confusing, and serves both planner and community 
poorly because too many of the important considerations are made 
administratively at a level where both the applicant and the 
planning authority are excluded. 

Enforcement 
Both the 1979 JPC Report on the ACT(IO) and the subsequent White 
Committee(ll) noted with concern the inability or lack of desire 
of the Department to enforce lease purpose clauses. The two 
Committees offered different solutions. The former Committee 
sought the reintroduction of criminal provisions in 8.9 of the 
City Area Leases Ordinance. The latter apparently was satisfied 
that if the NCDC controlled estate management it would have the 
will to enforce existing procedures and no change to s.9 was 
discussed in its Report. 

The recommendations of the two Committees appear to be largely 
premised on. the assumption that the NCDC would stay much as it 
presently is and continue its benevolent autocracy_ The 1979 
Report, apparently in recognition of the earlier "No Self 
Government" Referendum advocated a hybrid zoning system somewhat 
similar to that being advocated here. The White Committee 
appears to have accepted the Commission's submissions to it 
without providing adequate explanation of why it found the 
Commission's arguments persuasive. If its Report is to be the 
only guide, the Committee apparently failed to properly 
appreciate for itself the nature and consequences of the 
compromises it proposed by way of recommendations for future 
land use control. 

The White Committee was clearly impressed by arguments for the 
retention of flexibility and rejected statutory process in 
favour of direct action between the NCDC as estate manager and 
the lessee in breach, using the rights in contract as the weapon 
for preventing unauthorised use. The reasons for the Committee's 
attitude are unclear from its Report but as the Commission 
recommended that breach of lease should be an offence under a 
new ordinance, possibly the Committee thought that this would 
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transpire in due course. Alternatively, the Committee may have 
had in mind that many planning and development matters could be 
dealt with in regulations made pursuant to 8.27 of the 
Commission's Act, notwithstanding that it had not made one 
regulation of any kind in the twenty five years in which it had 
had the power to do so. 

The Else-Mitchell Commission of Inquiry into Land Tenure 
commented favourably on the proposals contained in the Report of 
the Joint Parliamentary Committee on the Australian Capital 
Territory(12) which recommended that a National Capital 
Development Corporation should undertake all land functions 
including policy, administration, coordination, sales and 
management. The Committee recommended that the Corporation might 
delegate some of its functions to the (territorial)Government. 
The Commission of Inquiry retreated somewhat between its first 
and final report from its position on powers to determine and 
approve land use. However it clearly endorses the proposition 
that, at least in the ACT the Development Corporation should 
determine land use objectives binding on the territorial 
government (however it was constituted). The territorial 
government would have the power to approve planning applications 
within the ambit of the land use objectives, without being 
obliged to observe them within some strict legal interpretation. 

Adoption of Plans 
Each of the proposals put forward by the various Committees and 
by the Commission itself contain attractive elements. However, 
it would be unwise to attempt to concoct a composite system 
containing the "best" parts of each proposal. No attempt has 
been made to follow such a course. Of the various systems, that 
one proposed by the White Committee, largely based on Commission 
recommendations, is probably least acceptable. This is because 
it is simply a distillation of technocratic views on limiting 
the public consultation process so as not to delay the 
development programme, and on avoiding binding the development 
authority to the agreed plan, so as to safeguard its flexibility 
to manouvre when better opportunities present themselves. 

The system proposed by the JPC on Planning in the ACT, in 1979, 
had much to recommend it because it was based on a desire to 
introduce due process and to involve the community as a partner 
in planning. However, the system excessively diminished the 
importance of the role of the Canberra community because both 
Structure Plans and local Development Plans were still to be 
made by the Commonwealth Parliament, which had demonstrated its 
capacity in dealing with local legislation, to play party 
politics. Lastly, by making the Minister the final arbiter on 
plans, it remained open for the plans to be influenced by the 
Minister's Departmental advisors who had no direct 
responsibility in planning, and no accountability in the way 
that other participants (Commission, Assembly, and the JPC) 
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might be held accountable by the con~unity. The major failing of 
the JPC's system was its proposal to leave the initiation of 
land use variation in the hands of the leaseholder when all 
authorities agree that land use change should be vested only in 
the planning (or local) authority. Even worse, the JPC 
reco~nended that the Minister's own Department should decide 
applications for lease purpose variations, a view not shared by 
either previous inquiries or the subsequent White Committee. 

The fault of the White Committee Report lies in its appearance 
of being much too willing to accept the track record of the NCDC 
and its promises to be more democratic in the future, without 
sufficient critical examination. The Committee's 21st to 24th 
recommendations require the Commission to codify its present 
procedures but allow the Commission room to make changes to 
policies outside the procedures. The other serious flaws lie in 
the specific recommendation that third party objections against 
development applications should not be allowed and that the 
procedures should be prescribed in regulations under the NCDC 
Act. 

The fault in allowing the Commission to adopt its own policies, 
subject only to possible action by the Minister under 8.12 of 
its Act, is that there is no independent point of review and 
final assent to plans. Even in those systems where local 
authorities have the power to seal their own plans, the Minister 
usually retains some "call in" power. 

Digressing momentarily,the recommendation that there should be 
no third party appeals was based on the view that as all parties 
would be able to examine and object to policy plans there would 
be little need to appeal(13). This view was expressed even 
though it must have been obvious that matters included in a 
specific development application would hardly be apparent when a 
document of the very general nature of a policy plan was being 
appraised. 

Notwithstanding the Committee's desire that the Commission be 
allowed to retain its flexibility in planning, lessees would be 
obliged to conform with a policy plan when seeking lease purpose 
variation(14). Thus the Committee appears to be advocating a 
form of zoning, but without a clear understanding of how the 
system might work or what its consequences might be other than 
to prevent any delay in the development process. 
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Statutory Rights of Public to Participate 
The most fundamental objection to the White Committee proposals 
is against prescribing the rights of the community in planning 
in regulations under the NCDC Act. The regulations would be 
subject to initiation, administration and amendment by the 
Commission, a situation not likely to find favour with the 
community. In the interest of both parties, legislation relating 
to community rights needs to spring directly from the 
legislature, so that where the community feels a need for 
amendment its appeal is to its elected representatives, not to 
the most likely source of its discontent. Even more basically, 
the NCDC Act is too temporal a medium for prescribing democratic 
rights. The repeal of the Act in due course would lead to the 
need to reenact the community's right to public participation, 
whereas these rights would seem to be fundamental and should not 
be linked .to the existence of the planning authority of the day. 

System for Prescribing Land Use 
The Existing Land Use Plan serves no statutory planning 
function. It is in effect a point of departure for an amending 
plan, part of an incomplete mosaic of old and new land uses, a 
summary of existing policies and leases. For the planning 
authority it is a useful planning tool, to the community it is 
merely confusing. It is not adopted or sealed, merely 
acknowledged, and from a statutory planning view it is 
redundant. 

"Policy" - Use of the Term Uncertain 
Some doubts have been expressed above about "policy" plans 
because of the uncertainty about what the term "policy" 
means.(see Chapter Two). It has been held that although policy 
based on sound and legitimate planning grounds is relevant to 
the consideration of planning applications, a policy, even if 
couched in terms of absolute prohibition, is no more than a 
considered guideline and does not dispense with the need to 
consider the application on its individual merits(15). 

Similar views have been expressed in the UK that the adoption of 
a policy does not extinguish the requirement to consider a 
matter on its merits(16). The difficulty for the NCDC is that it 
seeks to be both flexible and prescriptive at the one time, a 
strategy clearly open to challenge, particularly as the system 
of land use change does not permit applications to be examined 
on their merits. The Commission accepts that there should be a 
prescribed public consultation process but does not wish to be 
bound to observe the plans agreed to through that process. At 
the same time it wishes to see tighter enforcement of land use 
according to its interpretation of planning principles. While 
such proposals are attractive in terms of expediency, they 
ignore the general democratisation of the planning process that 
is now 'in progress. 
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Flexibility and Uncertainty 
In Chapter Two it is proposed that a form of District Plan be 
introduced which would set out enforceable land use zones. While 
there would be little observable difference in form between a 
District (zoning) Plan and a Policy Plan presently prepared, the 
legal enforcement of the former is much more settled than that 
of the latter. It is considered undesirable for the planning 
authority to merely provide guidelines for land use because the 
eventual activity on the land is open firstly to negotiation 
and, if that is unsuccessful to the very advocacy and legal 
interpretation declaimed by opponents of zoning. Such processes 
are in themsleves uncertain and therefore create uncertainty for 
existing landholders who must be forever on guard for 
development applications likely to unreasonably diminish their 
amenity. The lack of precision in specifying what landholders 
may do, and therefore what neighbouring landholders are entitled 
to expect in local amenity, is likely to encourage speculative 
developers to attempt to unsettle a locality. 

Because of the encouragement given to conflict, there is a 
likelihood of litigation which will inevitably slow development 
and make it more costly and, importantly, it can create spot 
zones where a developer succeeds on a legal issue over a 
planning consideration. Particularly in regard to private 
enterprise development, it would seem that if a planning 
authority wishes to prescribe land use and have the prescription 
enforceable, it is necessary to forego some degree of 
flexibility in order to ensure uniformity. 

Development Plans in the United Kingdom 
Interestingly, Fogg(17) advocates adoption of the British system 
of development plans which do not have the force of law, but are 
statements of intention, very much in the way NCDC Policy Plans 
are. Grant(18), indicates that there is frequent criticism of 
the system as petty, bureaucratic, slow, inflexible and 
unresponsive. (But in fairness Grant goes on to defend the 
philosophy behind the system. Only its present application gives 
him cause for concern). It is difficult to find authorities who 
disagree that the development plans system is superior to the 
more conventional zoning schemes, but in Australia only South 
Australia has moved any way towards the adoption of the 
Development Plans System using both development plans and 
zoning(19). 
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Yet, an examination of planning law journals published in the 
United Kingdom over the past three years evidences a· steady 
stream of problems with the development plan system. A 1982 
report on local plans indicated that they contained ambivalent 
or contradictory land use policies, that they often failed to 
provide adequate guidance for physical development and that 
between 24 per cent and 65 per cent of planning decisions were 
not covered by any written statement in the relevant local plan. 
(20) 

Advantages of Leasehold in Planning 
However, there are definite limits to the comparisons that can 
be drawn between planning in the ACT and planning elsewhere. The 
defects of zoning relate largely to the relationship that exists 
between the State and the landholder. Government attitudes have 
changed vastly over the years so that there is general 
recognition and acceptance of a requirement to plan and develop 
land for the general benefit of the community over the 
individual rights of its members. Generally, the implementation 
of plans has been made difficult or frustrated because of the 
almost universality of the system of freehold land tenure. In 
the AC~ this problem does not arise. Land is granted under lease 
in accordance with NCDC plans for land settlement and 
development, and development of the land within a prescribed 
period is a condition of lease, therefore planning can be both 
positive and compulsive. Leases are legal documents providing 
parties with enforcable rights and obligations. The exercise of 
any of these rights by either party might result in legal action 
so that leasehold is no less vulnerable to delay than are 
planning schemes elsewhere. Zoning may not be well understood by 
the public, but neither is leasehold nor the NeDe Plans System, 
nor are either matters likely to ever become the subject of 
general public knowledge. 

Advantages of Zoning in Planning 
It has been argued that zoning is inflexible and legalistic, but 
the public probably finds comfort in systems that prevent them 
from being confused by planners, or allow wide interpretation 
of matters which have implications for their amenity. Planners 
are anxious to be able to act quickly and freely, while the 
community is anxious that matters do not proceed faster than 
they can assimilate what is going on, and that things do not 
occur which they could not readily anticipate. If planning is 
for the public good and is to have public acceptance it will 
have to. adjust, to moving at the public's pace. 
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A prime objective of the planner is development that is 
advantageous to his community but criteria for advantageous 
development is difficult if not impossible to define in advance. 
A common fear is that where zoning plans are used, a desirable 
development proposal might be lost because the zoning plan. 
precludes it from the developers preferred location and the plan 
cannot be amended before the developer loses interest. Hence, 
planning authorities prefer to have discretion in "adjusting" 
the zone to accommodate land uses which on their merits 
(whatever they might be) might otherwise be prohibited. 

There is nothing to prevent the use of reasonable discretion in 
conjuction with zoning. The stumbling block to date appears to 
be overly rigid use tables accompanying the zoning plan, in 
addition to the mass of case law surrounding the various 
definitions of each use. Over the years the planners have sought 
to define their land use intentions with as much precision as 
language will allow. Their diligence has created much work for 
the Courts in attempting to interpret the definitions either by 
recourse to the Shorter Oxford English Dictionary or to 
elaborate constructions of their own. The nett effect of 
failures by drafters of land use plans to adequately make their 
intentions clear has been that the Courts have allowed much 
development to go ahead in the face of Council objection. The 
principle would appear to be that the closer one weaves the net 
the bigger the loopholes will be. 

Limited Change Required 
Notwithstanding the potential difficulties in adjusting from the 
present methods of. land use in control in the ACT, the 
convoluted system in Canberra, reviewed above, calls for change 
so as to provide direct linkage between the land use plan and 
land use. However, only limited change is required to achieve 
this goal. 

Firstly, there is a need to recognise that the so ~alled "Policy 
Plan" is in both torm and content a zoning plan. It consists 
of: 

• a statement of general policy 
• a number of specific policies 
• a zoning map. 

The specific policies are simply statements of permissable land 
use. In some cases the statement goes beyond specifying land use 
only, .to include classes or people who may enjoy that use, 
and/or the objectives to be achieved by the performance of the 
function. The basic purpose remains to specify land use. What 
is required in the present system is: 
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to modify the policy statements by removing the term 
"specific policies" and substituting " land uses which 
may be permitted", and 

•	 to formally "make" the plan by due process including 
sealing the document. and notifying assent to its 
adoption by the administrative arm of Government so as 
to make it enforcable in law. 

It would seem fundamental that any plan intended to be enforced 
in law must be legally made in accordance with some Act of the 
Parliament. It is established law that a planning scheme has the 
power of the enactment under which it has been made and this 
clearly signals the need for a Planning Act. The contents of the 
Act are dealt with in Chapter Ten below. 

Reason for Change- A:Purpose Clause Redundant 
If land use is legally prescribed in a scheme made under a 
Planning Act there is no need for the land use to be separately 
included as a covenant in the lease. Day,(2l) says: 

as a means of controlling land use lease purpose" 
clauses (under what remains of the leasehold system 
emasculated by the Gorton Government in 1971) are a 
clumsy and expensive device ill-conducive to responding 
to redevelopment pressures." 

Three major benefits arise from removing the purpose clause from 
the lease document. Firstly, the initiative to introduce land 
use change passes from individual lessees to the planning 
authority, and the concept of existing and non-conforming use 
rights can be introduced. Secondly, the power to enforce land 
use passes from the lessor to the authority ad~inistering the 
Planning Act. Thirdly, the achievement of large scale land use 
change, if required, ceases to be an exercise in patience, 
dependent on leases being surrendered or extinguished, and is 
achieved through the process of statutorily amending the 
planning scheme or zoning plan. 

B: Need to Recognise Requirements of Planning Law 
The Report so far has indicated that the lack of statutory 
measures to deal with the ordinary activities of the community 
to use· and exchange land is the major defect in the ACT 
leasehold system as a land use control mechanism. Neither Fogg 
nor Wilcox address these issues which, in fairness are not easy 
to discern except to a local practitioner in the field. 
Reference has already been made to the system of seeking purpose 
change and the peculiar limitation on who may seek change. It 
should be noted that when s.llA was introduced, no authorised 
town plan existed for Canberra other than the Griffin Plan for 
the street layout as gazetted in 1924. 
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The principles were so broadly stated as to leave the Minister 
full scope to develop his own views on repugnancy. No semblance 
of a planning authority existed between 1930 and 1948 to suggest 
to the 11inister what the principles might have been and no 
administrative law existed to permit a challenge to his 
decision. The manifestation of a planning authority, formally 
defined planning principles, and the Administrative Decisions 
(Judicial Review) Act 1975. were not matters contemplated by the 
~ity Area Leases Ordinance 1936, and their advent has made the 
system redundant. 

c: Existing System Inadequate 
Importantly, there appears to be an underlying belief that 
planning in Canberra is complete, perfect and immutable, and 
therefore no need should arise for planned change. The present 
recognition of the need for special consideration of matters 
such as urban consolidation, for special policies for medical 
practitioners in dwelling houses, for the control of boarding 
houses, for aged persons accommodation, etc., demonstrates the 
coming of age of planning in Canberra, with a recognition that 
adjustments and changes are required, and that new and different 
plans will be needed in the future. 

D: Existing Uses may frustrate 'Plans 
Because there is no link between policy plans and lease purpose 
clauses, new policy plans for established areas do not create 
rights and obligations for existing uses. Therefore policy plans 
may be completely frustrated by lessees relying on their 
contractual relationship with the Commonwealth to continue 
existing uses. Similarly, there is no provision for 
discontinuance and nothing to stop variation of the lease to 
other non-conforming uses unless the Minister vetoes the 
proposal. To ensure that land use changes contained in planning 
documents are capable of being effected, it would seem essential 
to end the contractual relationship between lessor and lessee 
for so much as it excludes the planning authority from 
involvement in land use change. Essentially this can only be 
achieved by removing the authority to use the land for a 
prescribed purpose from the lease covenants, to a statut6ry 
document not bound by the laws of contract. 

The system for dealing with unauthorised land use is outlined 
above. In 1969 criminal provisions were introduced to force the 
return of the land to its authorised llse(22). In 1977 the 
criminal provisions were removed, but without valid planning 
reasons • The existing provisions require an applicant being the 
Minister or a landholder to seek an order from the Supreme Court 
for the land to be returned to its proper use. 
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E: Difficulty of Purpose Clause Enforcement 
There are a number of difficulties with the present 
arrangements. They require the Department acting on behalf of 
the Minister to take the initiative and seek orders. But the 
Department is not always enthused to take legal actiqn and 
indeed does not necessarily endorse the NCDC view on lease 
enforcernent(23) Each lease purpose clause is separately drawn. 
Particularly with commercial leases, the wording is often vague, 
loose, imprecise and there is a lack of uniformity between 
leases intended for similar uses. While this statement argues 
for zoning plans covering all parcels of land 'within particular 
areas in order to avoid the pitfalls of too many land use 
descriptions, it also highlights the problem facing the 
Department in determining if a lessee is actually in breach of 
lease, because of the difficulty in interpreting the purpose 
clause. 

Further difficulty arises in having orders enforced. A number of 
houses operating as guest houses in Downer have been in breach 
of lease since the late 1960's and have successfully ignored 
every attempt to have them return to authorised use. It is not 
proposed to comment on the reasons why they have been able to 
persist when sufficient cause has long existed to determine the 
leases, however they have managed to thwart the lease provisions 
succesfu11y to the point that any action against them would 
probably fail through long usage and policies have been adopted 
to provide them with the means of achieving purpose clause 
variations. 

The prime reason why there is a reluctance to seek an order, or 
if an order is granted but there is no compliance, to seek 
further action, lies in the benign nature of the legal power. At 
worst, the lessee could persist with the unauthorised use until 
notified of an intention to determine the lease. He could then 
return to the authorised use for a time and avoid determination. 
The Commonwealth is reluctant to determine the lease because it 
is required to pay for improvements to the land and therefore 
although it will eventually resell the land, determination 
represents a financial and administrative burden it would rather 
avoid. 
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To some extent some sympathy may be felt for the position of the 
Department. Its normal relationship with landholders is as 
lessor to lessee. It requires to retain a climate of harmony to 
ensure that properties are properly managed and cared for. It 
has some 100,000 lessees on its books and it is attempting to 
conduct its operations in a business-like and revenue generating 
way. It would wish to eschew litigation not only because it 
disrupts normal business arrangements but also because there are 
difficulties in principle in maintaining contractual 
relationships with lessees who are subject to statutory 
provisions and possible actions initiated and carried on outside 
the lease and involving a third party (the NCDC) with whom the 
lessee has no contractual relationship. 

Faced with a similar situation in the Northern Territory, the 
law now provides that where land is used or developed otherwise 
the landholder shall incur a fine of $5000 and $100 per day for 
each day the offence continues(24). Such penalties are of 
course, not available for breach of lease. 

Conclusion 
The zoning plan not only designates land use in an intelligible 
form, but additionally provides clear evidence of the legitimate 
use to which the land can be put, thus providing the basis of 
action against unauthorised use. 

In the ACT the rudimentary provisions of an outdated leasehold 
system have been overtaken and rendered obsolete by events not 
catered for within its provisions. Weak planning law encourages 
abuse of the system and although breaches of lease purpose 
clauses are not endemic in the Territory, there is a persistent 
minority whose activities undermine the orderly and proper 
planning of the city. 

The ACT is presently entering a period of change. It is 
appropriate, indeed necessary to prepare planning legislation to 
cope with the demands of a three cornered situation with the 
Commonwealth, Planning Authority and Territorial Government 
having unequivocal positions. In such circumstances, the basis 
for determining and controlling land use must be put beyond 
question and beyond the discretion of anyone party. 
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Each party has legitimate claims for having full consideration 
given to its position and in order that there be equitable 
treatment of all concerned it is necessary to place the process 
of land use control beyond question. In meeting these 
requirements there is l~ss need for innovation and finely 
balanced, sophisticated systems than there is for the well 
tried mechanisms and the wealth of case law found elsewhere in 
land use control based on zoning. 

The UK model does not give cause for confidence in development 
plans systems. The sheer volume of land use legislation in the 
UK, the magnitude of the planning administration system, the 
case law, the planning literature, the body of expert 
practitioners and academics needed to maintain direction, is 
overwhelming. The UK experience in planning law goes back as far 
as Federation does in Australia but planning law remains an 
evolving jurisdiction. 

At this stage of its planning development the ACT has an embryo 
system that. with some adaptation is capable of meeting local 
needs. How this can be done is further expanded on below. 
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CHAPTER FIVE 

Environmental Impact Planning and Control 
Definition 
The definition of environment is as broad as one wishes to make 
it. The Environment Protection (Impact of Proposals) Act 1974 
(Commonwealth) (the EPA Act) at section 3, states: 

"environment" includes all aspects of the surroundings of 
man, whether affecting him as an individual or in his 
social groupings, and "environmental" has a corresponding 
meani ng ; 

The wording of this definition is such as to make it perfectly 
clear that the Parliament meant it to be interpreted in the 
widest possible sense, and it is surprising to see Bates 

(1) commenting that: 

" •• definitions in state legislation are generally wider 
cast." 

Fisher (2) points out that if environmental law is to be defined 
helpfully it needs considerable refinement and careful 
circumspection: 

" •• for prima facie the expression environment may include 
literally almost anything and everything" 

In this Report "environment" refers to: 

•	 land to which a person holds legal title or on which he 
bona fide resides, 

•	 land adjacent to or in the vicinity of such land, the use of 
which has a discernible impact on the land around it, 

•	 unalienated land used for a public purpose or forming part 
of the city's hinterland, 

•	 places, (within the meaning of 8.3 of the Australian 
Heritage Commission Act 1975) of cultural, historical, 
scientific, aesthetic or social significance which have 
been or ought to be conserved as part of the nation's 
heritage. 

and in this context the term "land" includes bodies of water 
and air space above the land. 

The definition of "environment" has been deliberately drawn back 
from the very wide limits set by most laws in order to provide a 
reasonable framework for discussion of environmental planning 
and control in the ACT. No doubt this deliberate restriction 
will attract the criticism of some environmental purists who 
would prefer to see the maximum statutory fetters placed on 
public and private developers. Where land is held in freehold 
and the objective of government is economic growth, there may be 
the need for wide interpretation of what environmental control 
relates to. 
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However, in the ACT, because of the system of land tenure, 
positive and public planning, and the continuing parliamentary 
commitment to development of a monumental city, the need for 
intervention by the citizen in "environmental" planning and 
control through legal action might seem less warranted than 
elsewhere. 

Nevertheless, a lesson that Part One of the Report has 
attempted to convey is that it is wrong to attempt to create a 
community in name only, without any democratic right to a voice 
in decision making. As Canberra slowly moves towards some form 
of political maturity it is appropriate and necessary to 
recognise the public interest as well as private interests in 
the environment, and to make provisions for it in planning 
control. 

Robinson (3) sets out six sources of environmental law which are 
germane to the present discussion. These are: 

• Laws	 relating to the use and orderly exploitation of 
natural resources, 

• Laws for the full protection of Nature, 
•	 Remedial legislation to correct the excesses of natural 

resource conservation, 
•	 public health laws, 
•	 land use laws, 
•	 common Law and equity. 

If it may be accepted that these groups of laws reasonably cover 
the situation in the ACT, a brief discussion of each will 
provide a reasonable setting for proposals made for 
environmental control in the ACT. For convenience those groups 
of least significance to this report are dealt with first. 

Common Law. 
A landholder, and in some circumstances an occupier of land, 
enjoys certain proprietary rights which he can expect to enforce 
at law. As this, however, is not intended as a treatise on the 
law, it is not proposed to catalogue those rights, only to refer 
to those more likely to be affected in narrow definition of 
environment given above. Of these, trespass, negligence and 
nuisance are actionable at law, so that in respect of the 
actions of another affecting his property each landholder can 
seek relief without recourse to special environmental laws. 
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With regard to nuisance where the use of land leads to the 
pollution of adjacent land t the rule in Rylands v. Fletcher 
(1860) LR 3 HL 330 has provided the basis for action at law in 
such matters for over a century. Other actions (4),established 
the right to relief from noise, and similarly the right to 
relief from smells has been elsewhere established. However, from 
the plaintiff's viewpoint the nature of the relief may not be 
necessarily satisfactory if, to achieve equity between the 
parties, orders are withheld for long periods of time or the 
courts order compensation as an alternative to restoring the 
previous situation. 

To date in the ACT the need for private actions have only rarely 
arisen because of the planning philosophy of segregating land 
uses and prohibiting intrusion of commercial uses into 
residential areas. However, in newer neighbourhoods, where 
medium density development is allowed close to local centres, 
there is a possibility of food shops and restaurants creating 
the sorts of nuisances for which common law actions would be 
appropriate. In addition, any changes to the principles 
governing home occupations could similarly lead to activities of 
a nature likely not only to cause a diminution in amenity, but 
in a wider sense, create environmental pollution leading to 
private legal action. 

Statutory Nuisance - Public Health Laws. 
In the ACT the control of environmental pollution is achieved 
through a variety of separate enactments. Of these, 8.4 of the 
BUilding and Services Ordinance 1928 provides for the making of 
regulations relating to the erection of buildings and the supply 
of services, pursuant to which the Garbage Regulations, and the 
Sewerage and Water Supply Regulations have been made. Section 
12(j) of the Public Health Ordinance 1928 provides for 
regulations to prevent pollution of natural water courses and 
subsection(k) for the disposal of garbage, refuse and night 
soil. 8.12 also provides for regulations in respect of a wide 
range of regulations to control prevention and spread of 
disease, sanitation, preparation and distribution of food and 
the provision of personal services. A separate Public Health 
Ordinance deals with prohibited drugs. 

The control of pollution of the city's water supply and the 
ornamental lakes, (Burley Griffin and Ginninderra) is achieved 
through a range of specific enactments with are unnecessary to 
list here. 

Commonwealth land is protected by the Protection of Public Lands 
Ordinance, s.7(1) of which forbids the deposit on unleased land 
of any substance, material or thing, although the penalty of $40 
with continuing penalties of $10 per day is unlikely to worry 
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potential pollutors. 

Laws for the Full Protection of Nature 
In 1980 the Commonwealth enacted the Nature Conservation 
Ordinance, which provides for the protection of animals (Part 
III), of plants (Part IV) ( but see also the Plant Diseases 
Ordinance 1934), of wildlife generally (Part V) and for the 
creation of reserved areas, and within them wilderness zones 
(Part VI). The Conservator has wide powers to declare reserved 
areas and to secure the carrying out of the objectives of the 
Ordinance, such that there is a likelihood of eventual conflict 
between action under this legislation and actions under s.11 of 
the NCDC Act. 

In addition to the wide powers under the Nature Conservation 
Ordinance 1980, the Commonwealth also exercises control over its 
land through the Noxious Weeds Ordinance 1921 ( which is 
reinforced through covenants in leases made under the Leases 
Ordinance 1918, and the Soil Conservation Ordinance 1960 which 
provides power to require the prevention or arrest of soil 
erosion by landholders, (8.4) and to prevent the damage, 
destruction, or interference with vegetation along creeks and 
watercourses and land with a slope greater than eighteen degrees 
above horizontal (8.9). 

An enactment difficult to locate within the scheme of things is 
the Public Parks Ordinance 1925. On the face of it the purpose 
of the ordinance is to regulate and protect public parks. 8.4 
enpowers the Minister to declare any unleased Commonwealth land 
to be a public park. This section and regulations made under 
8.12 to protect and regulate public parks would seem to provide 
adequate environmental protection. However, as Barker points out 
(5) the power to declare a public park includes the power to 
revoke. Thus ~t is possible, were land required for a purpose 
such a a road or services reservation, to "degazette" a public 
park and "gazette" a new park immediately with the reservation 
excised. Such proposals are ordinarily notified in the 
Australian Gazette but are not subject to public consultation. 
The ordinance is defective also in not providing for the 
carrying out of works within parks (6). Accordingly there is the 
assumption that either all works are permitted because it could 
not be the intention of the Parliament that no works at all be 
permitted. The Public Parks Ordinance provides neither 
environmental protection nor guarantee that a park will endure 
over time. 
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Remedial Legislation to correct the excesses 
of Natural Resource Exploitation 
Reference has been made to the provls10ns of the Soil 
Conservation Ordinance, the Protection of Lands Ordinance, and 
the Nature Conservation Ordinance, in which 8s.43, 56(3) and 57 
in particular relate to matters of exploitation of natural 
resources. 

By nature ffilnlng is always seen as potentially destructive to 
the natural environment but the lure of wealth (including public 
wealth) has made it generally acceptable when its ramifications 
are weighed in the balance. In the ACT the principal legislation 
relating to the exploitation of natural resources is the Mining 
Ordinance 1930, however as discussed by Barker(7) there is 
little potential for mining in the ACT because of statutory 
exclusions or government policy(8). 

Land Use Law 
At present there is doubt about whether any environmental 
control exists over the designation of land for particular uses 
in the ACT. The doubt arises because the planning process is not 
itself subject to statutory control, and there is no link 
between the various enactments of ACT law discussed above and 
the planning proposals of the NCDC. Further, various advisings 
of the Attorney General to the Department exercising control 
over the Territory have expressed the view that ACT legislation 
is contracted ,by the NeDe Act to the extent that the Minister, 
in exercising his powers under any of the above legislation is 
obliged to do so in the light of the relevant NCDC planning 
principles. In a major advising(9), the Attorney General was 
dealing narrowly with the contraction of the Minister's powers 
to veto applications under s.llA of the City Area Leases 
Ordinance, but there is no doubt that the general principle 
applies to other legislation. The extent to which the principle 
might apply and the effect of the application will of course 
vary with the nature of the enactment. 

Environmental Protection 
The effect of existing Commonwealth environmental impact 
legislation on planning is equally limited. In April 1976 the 
NCDC published Technical Paper No.14 - "The Use of Environmental 
Impact Statements in Environmental Planning" setting out the 
processes to be adopted in dealing with proposals subject to the 
Environment Protection (Impact of Proposals) Act 1974. 
Subsequently a group comprised of environmental specialists was 
formed to advise on and carry out aspects of environmental 
planning and to process Notices of Intention and Environmental 
Impact Statement (EIS). 
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In an unrelated matter, the Federal Court in dismissing an 
application by the Canberra Labor Club against the rlinister for 
the then Department of Capital Territory, based his decision on 
the view that the NCDC is not bound by the Environment 
Protection Act because s.8 requires that all procedures be 
consistent with any relevant laws. (For some reason this quite 
important case remains unreported to date. The decision was No. 
ACT G 79/1982). Smithers J.(10) held that the NCDC was the sole 
planning authority in the City of Canberra, and Davies J. in the 
Canberra Labor Club case took the view that on this basis the 
NCDC was not subject to the requirements of the EPA Act. 
Barker(11) disagrees with the Court on both the grounds for the 
dismissal of the application and on the Court's view of the 
relationship between the NCDC Act and the Environment Protection 
Act. In the meantime, the NCDC which was not a party in the 
Canberra Labor Club Case, and did not become aware of the 
decision until some time later, continues to make submissions to 
the Department of Home Affairs and Environment, as if it were 
subject to the provisions of the Environment Protection Act and 
does not appear to be interested in exercising the unsought 
freedom given it by the Court. 

Environmental Control in the ACT 
The discussion so far would indicate a poorly coordinated system 
of environmental control in the ACT. \vhat needs to be recognised 
is that the regulations, controls and responsible authorities 
identified are not a system per se, but 'a collection of specific 
responses to individual problems dealt with on an ad hoc basis. 
It is a matter of administrative convenience that the controls 
are administered by a single Minister. However, within the 
Minister's Department, responsibilities are exercised by Proper 
Authorities, statutory appointees exercising authority with 
technical independence from direction of the Permanent Head, 
delegates of the Minister who are subject to direction, and 
health inspectors and public officers of health within the 
Capital Territory Health Commission, a statutory authority. To 
complicate the system development control is exercised by the 
NCDC without any recourse to specific legislation under its own 
Act, and with direct statutory authority only to decide matters 
of external design and siting.' To complicate the matter further, 
environmental assessment is undertaken pursuant to a 
Commonwealth Act of limited power, and which is not recognised 
by the Court as binding the NCDC at all. 

The White Committee devotes a scant twelve lines to discussion 
of environmental protection, of which only two lines refer to 
centralised control and coordination. Nevertheless the Committee 
recommends the establishment of an ACT Environmental Protection 
Authority. The Committee took the view that the legislation 
covering environmental matters should be administered by the 
independent EPA and that the NCDC should be represented on the 
proposed authority (12). 
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The proposal needs to be approached cautiously. Much of the 
legislation referred to forms part of the land management 
function and as such is either inseparable from that function or 
would severely hinder enforcement of controls by the responsible 
authority. In essence, transfer of environmental control 
involves transfer of the land management function, contrary to 
other recommendations to locate the land function within NCDC. 

Further, such proposals would convert an authority intended to 
provide environmental assessment and protection into a de facto 
planning and management authority in conflict with the roles of 
both the Department and the Commission. However, not providing 
the EPA with some enforcement powers will render it ineffective. 

Powers under the Environmental Protection Act 
It has been noted elsewhere that the EPA Act (Commonwealth) is 
little more than a statement of the government's policy on 
environmental impact assessment(13). The ultimate consequence of 
an environmental impact statement is that the issues may be 
publicly aired (s.ll et seq.,) and the responsible Minister is 
required to take the EIS "into account" in making any decision 
or recommendation. Where, as a consequence of a mistake or 
deliberate flouting of the recommendation in a final EIS work 
proceeds which is environmentally bad, the decision maker is not 
in breach of any enactment, and no avenue appears to exist for 
administrative review under s.13 of the Adminstrative 
Decisions(Judicial Review) Act 1975 or under 5.23 of the 
Administrative Appeals Tribunal Act 1977,in the latter case 
because the legislation is not listed in Schedule 1. 

Fowler(14), .lists the proposals subjected to EIS since the 
inception of the EIS Act (Commonwealth). Of fifty four 
proposals, only five relate to the ACT, and only one to 
residential development (Yarralumla Section 100, medium density 
housing). The nature and scope of the other proposals indicate 
that the government clearly sees an emphasis for EIS's on a 
different scale to what is being contemplated here. Therefore 
there is the basis for a Territorial environmental impact 
assessment system administered by an EnvLronment.aL Protection 
Authority. 

Establishment of Environmental Protection Authority 
It is envisaged that the planning legislation proposed in this 
Report would specify a range of matters and developments 
subject to environmental impact review. The review would be 
undertaken by the EnvLronmenta I Protection Authority (EPA). 
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Where in the oplnl0n of the EPA a full environmental impact 
statement eElS) is indicated, it would be prepared by the 
responsible authority or private developer. The EIS would be 
made available for public inspection and comment for a 
prescribed period. At the completion of the public inspection 
period the sponsor would be invited to respond to comments 
received. \vhere, after responding to comments there were no 
differences of view between respondents, the developer and the 
EPA, the EPA would authorise the project proceeding. Where a 
difference of view existed and the sponsor was not prepared to 
adjust his proposals the EPA would be empowered to conduct a 
public inquiry. At the completion of the inquiry, the EPA would 
advise the planning authority of the development control 
requirements for the project, or of the application should be 
refused. The EPA requirements would then form part of the 
planning authority's development control conditions and be 
subject to procedures as outlined in Chapter Nine below. 

The manner in which such legislation might operate is reasonably 
easy to appreciate where it is applied as a negative control to 
prevent adverse development. Its advantages are less visible in 
relation to positive planning. The proposed system is intended 
to leave land use planning, land management, and nature 
conservation very much as they are now. Each area develops 
strategic and operational policies based on professional 
assessment of the needs of each function. The imposition of a 
statutory straitjacket to require planning and management to 
conform to some rigid and idealistic pattern will inevitably 
produce a poorer result than at present, however good or bad the 
present result might be. 

The EPA, however, should have an oversighting and review role, 
with its Commissioners able to receive submissions on 
environmental planning matters and/or on their own volition 
require authorities and Departments to initiate action to amend 
legislation for which they are responsible if part or all of the 
legislation is inadequate. The EPA would also develop 
environmental standards for the Territory against which 
planning, practice and legislation would be tested. 

The final role suggested for the EPA is an inspectorial 
function. The NCDC has no statutory basis either to appoint 
inspectors or to take enforcement action resulting from their 
reports. The DTLG does have such responsibilities but 
prosecutions are extremely rare. Inspectors would have the 
responsibility and technical expertise to identify breaches of 
the environmental provisions of the laws of the ACT (except 
matters set aside for supervision by Health Inspectors) and to 
launch prosecutions for remedying such breaches. 



If such an authority was to be established, the question arises 
as to its relationship to government. It is difficult to draw 
comparisons with other states and countries because of the 
absence of freehold land and the special position of the 
Commonwealth as the landlord. The latter two factors lead to a 
conclusion that the development pressures that cause bad 
environmental effects elsewhere are unlikely to be tolerated in 
the ACT. If that assertion is acceptable, then bad environmental 
effects arise out of the actions of the Administration in the 
Territory where it misdirects itself as to the proper exercise 
of its function. Whereas the consequences of misdirection 
elsewhere might require environmental degradation to be endured 
over a considerable period of time, the Commonwealth in the ACT 
has the opportunity to recover its proper position, if all else 
fails, by exercising its prerogative (even if diminished) under 
the leasehold system. 

Relationship between the EPA and the Planning 
and Land Administration Authorities 
It would follow then, that there is an important relationship 
between the EPA and the Commonwealth as landlord which sets it 
aside from being an agent of the territorial government. 
Therefore it ought to be established under a Commonwealth Act, 
but with its Commissioners appointed partly by the Minister and 
partly by the government of the Territory. 

The important linkage between the EPA and the planning authority 
needs, to be considered. The basic principle is that the EPA does 
not become a superior planning authority. yet without power it 
becomes useless. To achieve this objective it is necessary to 
make some compromise with the more altruistic principles of 
environmental control. This requires a somewhat more complex 
approach to planning decisions than the linear arrangement 
preferred by planners. Thus, a proper relationship between the 
two disciplines, would necessitate draft planning proposals to 
properly identify and evaluate environmental consequences. A 
failure to do so could invalidate any final decision to the 
extent of the consequences of such a failure. A draft structure 
plan would not be subject to environmental review because of: 

•	 the generality of its terms, and 

•	 because it would be a statement of the relative weight 
given to environment and development by the Crown 
in pursuance of the objective of planning, developing and 
constructing Canberra. 
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District plans would need to meet environmental criteria but 
insofar as it could be demonstrated that they were consistent 
with a Structure Plan, and it could be further demonstrated that 
no prudent and feasible alternative was available consistent 
with the Structure Plan, the EPA would be unable to legally make 
directions which would frustrate the District Plans intentions. 

Conclusion 
There is a considerable body of material available dealing with 
environmental control. Characteristically it appears to be much 
f Lrmer in the "soft" area of environmental assessment than it is 
in the hard area of enforcement. It would seem that old 
ideologies die hard, and legislators are not keen to interfere 
too greatly in proprietary rights of landholders. The outcome is 
a reluctance to bind development approval to meeting 
environmental standards where the effect is of public interest. 
Where private interests are involved both the legislators and 
the judiciary feel more comfortable in dealing with traditional 
values. 

Further there is a potential area of conflict between physical 
planners charged with responsibility for creating urban 
environments, or open spaces for urban recreation, and 
environmental planners attempting to preserve the existing 
fabric of the Earth's surface for which we have little more than 
custodial rights. Philosophically, there is no "right" position 
in the matter, it all depends on careful selection and economic 
use of no more than we need for our generation's reasonable 
needs, to replace, as best able, what we take, and carefully 
preserve the heritage while it remains in our ste\~ardship. 
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PLANNING APPEALS 

The Reason for Planning Appeals. 

"It appears to be generally accepted in the English 
speaking world, although not universally, that a persons 
application for development consent and a planning 
authority's refusal of it, are worthy of open public 
inquiry and should be capable of being tested in 
intelligent debate" •••••• "Although planning and control by 
administrators may be necessary in society, it is 
something, so it is suggested, which, if there were to be 
no overall investigation by a review of decisions from time 
to time, might itself become a thing capable of retarding 
proper development and allowing improper development ••• " 

•••• (Mr Justice Roder in a paper to the 
Royal Australian Planning Institute 
Seminar on Planning Appeals, Canberra 
27 May 1983. The paper was previously 
presented to the ANU Urban Research 
Unit in July 1980) 

In his paper Mr Justice Roder goes on to enumerate further 
virtues of the appeals system to provide opportunity: 

•	 to ensure that control over the rights of individuals 
does not develop in a restrictive way without review, 

•	 to gain community acceptability for planning by 
demonstrating that the system is responsive to review 
of its decisions, 

•	 to settle conflict between public and private interest 
•	 for the use of discretion where regulations might have 

been too literally applied, 
•	 to ensure that planning decisions fit within the 

ordinary legal framework or rights, powers, liabilities 
and duties. 

•	 for administrators to retest and revilatise their 
beliefs, thoughts and philosophies, 

•	 to assist in the training and continuing education of 
administrative planners, 

•	 to remove difficult planning decisions from areas where 
they are subject to local or external pressureS t 

•	 to introduce uniformity into planning decisions, and to 
ensure that decisions are made in accordance wi.t.h 
the proper functions of the planning authority, 

•	 to ensure proper consideration to individual
 
applications,
 

•	 to educate the public in planning principles, 
•	 to provide a powerful impetus to the implementation of 

sound planning throughout the community. 
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Thus, it would seem inescapable that any planning system, such 
as proposed in this paper, needs to include a appeals systems, 
and it would serve little value to attempt to embroider His 
Honours statements and those of the authorities he has quoted, 
in order to artificially broade~ the basis for planning appeals. 

The Capacity to Lodge an Appeal - With emphasis on Third Parties. 
The advent of third party appeals from development applications, 
and the use of environmental impact legislation to examine 
public works proposals and designated private development as a 
pre-requisite to development approval has tended to blur 
somewhat the point at which the public participation process 
ends and the appeals process begins. In Australian Conservation 
Foundation Incorporated v. The Cornonwealth of Australia (1980) 
(54 A.L.J.R. 176) at pp 179 -180 Gibbs A.J.C. observed, inter 
alia, that an ordinary member of the public has no standing to 
sue to prevent the violation of a public right or to enforce the 
performance of a public'duty, unless he is permitted by statute 
to do so. 

In such circumstances planning appeals are limited to actions by 
original applicants for planning or development approval. 
Actions usually arise against the refusal or conditional 
approval of applications to subdivide or use land for particular 
purposes, or to carry out bUilding works on the land. In 
reaching decisions it had long been assumed that tribunals and 
courts would attempt to balance the common law rights of 
landholders to have unfettered use of their land against more 
recently developed concepts of the need to protect health and 
safety and preserve the amenity of the neighbourhood. (see for 
instance Village of Euclid v. Ambler Realty Co. 272 US 366 
(1926) (U.S. Supreme Court». 

Appeal Legislation Elsewhere 
In NSW, section 123 of the Environmental Planning and Assessment 
Act 1979 provides for third party involvement to remedy any 
breach of the Act, and in South Australia, the Planning Act 1982 

(8.53) provides limited rights for third parties to appeal 
against approval of planning authorisations. 

The Northern Territory Planning Act which might form the model 
for similar legislation in the ACT prescribes (8.131) that any 
person may object to decisions arising out of subdivisions 
applications and applications for designated developments. The 
Victorian Town and Country Planning Act provides for objectors 
to development permits to have the right to appeal(s.18) and in 
Queensland, the Local Government Act (ss.18-18A) provide third 
party rights in relation to interim development control and 
consent applications, while the City of Brisbane Town Planning 
Act (8.22) permits objection against rezoning, consent. or major 
sub-division applications. 
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In Tasmania third party objections are permitted under s.733c 
(1) of the Local Government Act, but are limited in application. 
While the legislation is not specific in the matter, its tenor 
is such that an application by a person representing the public 
interest in an application for planning approval could not be 
heard except at the discretion of the Planning Appeals Board 
(s.733D)(4). Finally, nothing in the WA Town Planning and 
Development Act 1928 could be construed so as to directly allow 
third party appeals or objections to the Planning Appeals 
Tribunal, but clause 27A of the First Schedule to the Act 
permits the conferral of a right of appeal on a person aggrieved 
by the exercise of a discretionary power vested by a planning 
scheme. 

The New Zealand Town and Country Planning Act 1977, provides a 
broad basis for third party appeal. Section 2(3) permits the 
Minister, authorities and councils, persons affected and persons 
representing some aspect of the public interest to object to 
proposed use of land (s.33), variation to a district scheme 
(s.45), any matter requiring approval under a district scheme 
including public works (s.66), and applications for exception 
from a maritime planning scheme (s.110). 

The Town and Country Planning Act(1971) (U.K.) precludes third 
party appeals (s.36(1» and Grant (Urban Planning Law p.565-566) 
observes that the influence of third parties is limited to 
persuading the authority to refuse permission or persuading the 
Secretary of State to call in the application. Grant remarks 
that it was earlier assumed that third party appeals would be 
unnecessary because the 1947 Act 'would hold authorities closely 
to their development plans. but that this assumption was to 
prove groundless. Such comments make interesting reading in the 
light of the White Committee recommendations that third party 
appeals not be allowed. 
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V 

The Range of Matters Subject to Planning Appeal 
The matters which are subject to planning appeal are shown at 
Table 5.1. below: 

Table 5.1. 

Jurisdiction	 NS\J SA VIC QLD \~lA TAS tff UK NZ 

1.	 Development applications Y y y y y y v 
1. J.. 

2.	 Planning Applications (incl zoning) Y y y y y y y 
3.	 Contraventions of the Act Y 
4.	 Appeals from conservation orders Y y y y 
5.	 Amendment to planning schemes y y 
6.	 Declaration of permitted uses y 

7.	 Inquiry into Regional Schemes 
8.	 Fixing street levels and private
 

street schemes y
 
9.	 Drainage of buildings and land y 

10. Environmental matters (generally) Y y y	 y 
11. Subdivision (specifically)	 y y y y 

12. Order to develop land	 y 
13. Existing use	 y 
14. Tree Preservation	 y 
15. Advertisements (specifically)	 y 

The Nature of Tribunals 
Planning appeals may be heard by a court either established to 
deal with such matters, courts whose jurisdiction have been 
expanded to encommpass planning, or tribunals provided for 
within the planning legislation or under ancillary legislation. 

There is a general desire that planning appeals should be 
informal, quick, cheap to action, that the tribunal should 
independent of the Administration and Executive, and that its 
decision should be final. Other essential characteristics are 
that the tribunal represent an expert body of knowledge in 
planning and that its procedures should mirror the orderliness 
and . logical flow to be found in court. As a consequence most 
tribunals comprise of a lawyer as their senior member, supported 
by town planners, architects, surveyors, or administrators to 
provide the expert knowledge in land matters. 
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The most comprehensive model is the NS\~ Land and Environment 
Court it having both apellate and review functions in five 
jurisdictions, only one of which is exclusively related to 
planning and environmental assessment. The Court is a superior 
court of record composed of a Chief Judge and two other judges. 
In addition, there are nine assessors with various 
qualifications to hear planning matters at the direction of the 
chief judge. An assessor may dispose of a matter with consent of 
the parties in preliminary conference, or in certain 
circumstances, may hear and dispose of appeals. 

In Queensland appeals from the Local Government Act (including 
8s.33 and 34) and the City of Brisbane Town Planning Act are 
dealt with by a Local Government Court comprised of District 
Judges. The Court is established under the City of Brisbane Town 
Planning Act. There is appeal from the Court on matters of law 
or where it is considered that the Court has exceeded its 
jurisdiction, to the Supreme court of Queensland. The Court is 
empowered to make judgements, orders and decisions and its 
procedures are formal. 

Planning appeals in the remainder of the Australian States and 
the Northern Territory· are made to planning tribunals 
established under the various planning legislation. In Tasmania, 
the Planning Appeal Board is established under s.734A of the 
Local Government Act and comprises a legal practitioner and two 
otheer persons, one of who is required to be experienced in town 
and country planning, appointed by the Governor pursuant to 
s.734(19). The Board is administered by the Commissioner for 
Town and Country Planning, who under s. 758 is empowered to hear 
appeals arising out of comprehensive planning schemes. 

The South Australian Planning Act 1982 (Part Ill) provides for 
the chairman to be appointed from the District Court and for 
there to be up to six commissioners with experience in local 
government, urban and regional planning, or administration, 
co~~erce or industry. Members of the tribunal may not be members 
of the Public Service of the State, and the Tribuna~ considers 
itself independent of the Executive and the Administration. The 
formal proceedings of the Planning Appeals Tribunal must be 
preceded by a conference of the parties. As with the Queensland 
legislation, the rules of the Tribunal are made by the District 
Court, but the Tribunal is empowered to make its own procedures 
for hearings. the Tribunal has the power to confirm, vary or 
reverse any decision before it, and to make any consequential or 
ancillary order or direction considered necessary. 

66
 



The Victorian Planning Appeals Board is constituted under its 
own Act and consists of twenty eight members sitting in eleven 
jurisdictions. The chief chairman, deputy chief chairnman, and 
three of the senior members are lawyers. The remainder represent 
a range of professional disciplines and commercial backgrounds. 
Each jurisdiction is represented by a division consisting of a 
lawyer as chairman and two members chosen for knowledge and 
experience in that area. Parties may be required to attend a 
compulsory conference but appeals are· determined before a full 
hearing of the Board. The Board prides itself on its informality 
and flexibility, but its Act provides it with the opportunity 
to exercise quasi-court functions including determining for 
itself questions or law, and fining persons before the Board for 
certain behaviour. In reaching its decisions the Board is 
required to consider and give effect to any approved planning 
policy and/or environment protection policy· and have regard to 
any relevant planning scheme or IDG. Board members may not be 
members of the State Public Service and may not have concurrent 
employment elsewhere. 

The Western Australian legislation provides for a tripartite 
appeals system. Appeals may be made either to the r1inister who 
may refer the matter to the Town Planning Appeal Committee for a 
report and recommendation, or to the Town Planning Appeals 
Tribunal for determination. Appellants have the right to appeal 
to either the Minister or the Tribunal but appeal to one 
extinguishes the right to appeal to the other. The Tribunal 
consists of three members, one of whom is a lawyer, and one a 
town planner. No member can be a member of the State Public 
Service at appointment but holds office subject to the Public 
Service Act. The Tribunal has the power of the Supreme Court so 
far as may be necessary for hearing and determining the appeal. 
The tribunal maay determine an appeal with or without 
conditions, with further conditions or dismiss the appeal in 
whole or in part. 

The Northern Territory Planning Act provides for the appointment 
of a Planning Appeals Committee of three members one of whom is 
a lawyer, while the the others may also be lawyers, architects, 
planners or surveyors. The Committee has all the powers of the 
planning authority in determining matters before it and 
conducts its proceedings according to its own determination 
unless otherwise prescribed. 

The New Zealand Planning Tribunal provides the best example of 
how far legislation can go in establishing such a body. The 
Tribunal is chaired by a Stipendiary Magistrate, and three 
members nominated by the Minister for Justice. The Tribunal 
consists of three divisions and three of its four members 
constitute a quorum in any division. 
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The Tribunal has extensive powers, having the powers of a 
Magistrates Court for the purposes of its own proceedings t but 
more importantly, all the powers of any authority appearing 
before it as a respondent. As such it can, pursuant tos.ISI of 
the Act order amendments to district schemes, or cancellation of 
any of the provisions of district schemes, or declare permitted 
uses. 

The United Kingdom provides for planning appeals to be made to 
the Secretary of State who transfers most inquiries to 
inspectors who, dependent on the nature of the appeal, either 
determine it themselves or make a recommendation to the 
Secretary. 

The importance of these summaries of planning appeal tribunals 
is that they demonstrate the universality of a number of 
principles. These are: 

the separation of the appeal function from the planning, 
legislative and administrative functions, 
the control of the system by lawyers, 
the emphasis on informality in proceedings, 
the power of the tribunal to replace the decisions of the 
planning authority, not to. just ensure conformity with its 
policies, i.e., affirmation of its independence as a 
planning decision maker in its own right. 
the links bet.ween the appeals system and the judiciary and 
emphasis on matters of law. 

Planning Appeals in the Act 
A: Current Procedures 
Presently there are no planning appeal procedures in the ACT of 
the nature described so far. Insofar as appeal provisions exist 
pursuant to the Buildings (Design and Siting) Ordinance 1964 and 
the Building Ordinance 1972 they might be characterised as 
follows: 

•	 the tribunal(?) is appointed by the Minister and 
serviced by his Department, 

•	 there is no requirement for members to have legal 
training, 
one member of the Building Review Committee is 
appointed from the Ministers Department 

• members	 of committees represent town planning and 
architectural and building professions only, 

•	 the procedures of the Design and Siting Review 
Committee are informal to the point where no 
permanent record is kept of proceedings and there is 
no observance of precedent as case histories are not 
collected, 

•	 there is no provision for third party appeals, 
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•	 there is no prOV1Slon for reference of matters on 
questions of law. 

•	 there is no requirement to observe natural justice. 
•	 there is no publicity in the co~~unity as to the 

original application, the appeal, the decision or the 
the reasons behind it, 

•	 the only matter to be decided is whether it is 
necessary in order to secure the NCDC's policies to 
dismiss the appeal, and if it is, do so. 

As a consequence the present appeal provls1ons serves no sector 
of the co~~unity adequately. The appellant has no opportunity to 
have his case heard on its merits. His neighbours have no 
opportunity to present their case to protect their amenity, 
third parties have no way open to them to draw attention to 
matters of public interest. Finally, the Committee which has had 
some notable members, is frustrated in attempting to exercise 
its expertise because it cannot view matters on their merits. 

A worse situation arises in matters of land use. Dec1s1ons in 
respect of applications to carryon home occupations are dealt 
with administratively under 8.10 of the City Area Leases 
Ordinance. There is no direct statutory right of appeal or 
objection. An aggrieved lessee could make an application under 
the Adminstrative Decisions (Judicial Review) Act 1975 for an 
order from the Federal Court, but such procedures are necesarily 
complex, costly and legal in format. So far no householder has 
been prepared to travel this path. However, because the 
ordinance has no penalty provisions under s.9, lessees may 
ignore the provisions of s.10 until, as rarely happens they are 
detected and requested to desist. 

The matter of land use change under s.llA of the City Area 
Leases Ordinance clearly demonstrates the inadequacy of ACT law. 
In such applications the ACT Supreme Court is a court of 
original jurisdiction. The Minister has locus standi but the 
planning authority has not, although it may be called as expert 
witness. The landholder may apply to the Court foi a variation 
to the purpose clause in his lease, but the Minister may bar the 
application by certifying to the Court that the application is 
for a use repugnant to the principles for the time being 
governing the construction and development of Canberra 
(s.1IA(2)(b). 
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Most applicants faced with this possibility choose to test the 
situation by informally seeking Departmental advice on the 
Minister's attitude. The Department in turn may seek from the 
Commission a statement of the applicable planning principle. The 
Department may not seek the advice, thus frustrating the NCDC, 
or the r1inister may decide that the application is not repugnant 
thus also frustrating the NCDC. The Department may advise the 
landholder that the Minister would oppose the application, thus 
not only frustrating the landholder but also the Court which 
will not get to even know of the matter let alone exercise its 
jurisdiction. It would seem that in the interests of justice: 

•	 the landholder ought to be able to challenge a decision 
to block his application by means other than 
administrative review, 

•	 the Court ought to be able hear the Minister's reasons 
and determine for itself whether it is repugnant, 

•	 a bar to a lease purpose variation should not rest on a 
principle that need not be more than an implication 
derived from practice, or is derived from a policy which 
in itself lacks regulatory force, 

there should be no bar to the matter being heard on its 
merits unless it would clearly contravene a'land use 
prescribed by lawful process, 

the Minister or the planning authority ought to be 
respondent to an application where the application is 
inconsistent with an authorised plan, 

the legislation should be clear as to whether or not 
objectors may represent the public interest or are 
confined to private interests in the matter. 

The 1979 JPC Proposal 
The Report of the Joint Parliamentary Committee into Planning in 
the ACT recommended the establishment of a Land Use Tribunal to 
determine appeals against the NCDC in relation to decisions on 
land use, planning principles, and design and siting, and 
against the Department in relation to decisions of lease purpose 
variation and approval to carryon home occupations. The 
procedures and composition of the Tribunal were to be modelled 
on those of the Australian States in terms of freedom from legal 
form, speed and economy in hearing appeals, informality in 
proceedings, and powers to award costs. Third parties were to be 
permitted to join appeals where they were directly involved 
e.g., neighbours and Department and authorities were to be able 
to appeal against decisions affecting their development 
proposals. 
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Most importantly, the Tribunal was to have regard to sound 
planning principles, the policies expressed in Structure and 
Development Plans and the merits of each individual appeal in 
making its determination. In this regard the proposal was 
extremely far reaching as clearly the Joint Comnlittee intended 
the Tribunal to exercise a review function rather than an appeal 
function in planning matters (5). 

However, the Parliament was more cautious in its support of the 
recommendations and although it supported in principle the 
establisl~ent of a Land Use Tribunal, review of decisions of the 
NeDe would have been limited to Design and Siting appeals. The 
JPC recommendation (6) provided for appeals in cases involving 
the meaning of ordinances controlling land use as well as 
planning principles, but the Parliament was only prepared to 
accept the recommendation so far as it related to decisions of 
the Department so far as they related to applications to vary 
lease purpose clauses. 

Apparently neither the JPC or the Parliament saw any anomaly· in 
the Department determining applications for lease purpose 
variation, possibly because the process represented an attempt 
by one party to a contract to persuade the other to agree to a 
variation of its terms. In this case the right to appeal from a 
refusal to change a contract, where the appellant had covenanted 
away the right of unfettered use seems anomalous in itself. In 
any event, the Department had been unable to put together the 
necessary legislation to establish the Tribunal before the 
matter was overtaken by further events. In leaving this area of 
study it should be noted that the JPC considered the possible 
effects of the Administrative Appeals Tribunal (AAT) on its 
proposals and recommended that matters appealable to the Land 
Use Tribunal should not be appealable to the AAT. The wording of 
para. ISS wherein this recommendation appears is not precise but 
this meaning can be reasonably assumed from the recommendation. 

The White Committee Proposal 
Prior to the White Committee being established, the Government 
tabled a report by the Administrative Review Council(7), which 
recommended, inter alia, that the Adminstrative Appeal Tribunal 
should exercise the appeal functions previously proposed to be 
exercised by the Land Use Tribunal. However, the \tJhite Committee 
support for the Administrative Appeal Tribunal was not 
unequivocal. It recommended that: 

•	 the Tribunal be restricted to appeals against the 
administration of NCDC policies and should not be 
empowered to go behind the policies themselves.(7) 
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• Where	 a matter rests on policy and none is available for 
the guidance of the tribunal the matter should be 
remitted to the NCDC to set out a policy within a 
reasonable period. (8) 

• Where	 the NCDC fails to develop a policy within a 
reasonable time, the Tribunal should be empowered to 
deal with the matter on its merits. 

•	 Third party appeals should not be allowed because the 
public interest had already been served by the public 
consultation process, and standards adopted by the NCDC 
would adequately protect their amenity without the need 
for individual prompting (9). 

Each of the recommendations of the \vhite Committee on appeals is 
worthy of comment. It is clear from the White Committee Report 
that it was the intention to restrict the Administrative Appeals 
Tribunal to determining whether or not a decision was consistent 
with a policy of the NCDC, and to prevent any examination of 
whether the policy itself was consistent with sound planning 
principles or the refused proposal had sufficient merit to 
warrant its approval. In this regard the White Committee was not 
only at odds with the JPC on the ACT but also with the general 
approach of other Tribunals. It also changed the character of 
NCDC policies froIn guidelines to something else. What that 
something else was to be is uncertain because the policies would 
have no statutory force (10). 

The White Committee proposed to amend ACT law so as to frustrate 
8.43(1) of the Administrative Appeals Tribunal Act which gives 
the Tribunal all the powers of the original decision maker, and 
to prevent the exercise of the power of review. In this regard 
the Co~nittee has followed the Report of the Administrative 
Review Council (ll),except that at Recommendation 11 the ARC 
proposed that the AAT should have the power to review 
discretionary decisions, except where a proposed variation to 
land use would conflict with a policy of the NCDC which is the 
result of statutory process involving public partici.pation and 
where the policies are publicly available. 

It should be noted that the ARC did not advance either legal or 
planning reasons why the AAT should not have the power to either 
examine the policies of the Commission or to decide cases on 
their merits, placing "policies" in the perspective of being 
planning instruments or schemes rather than guidelines. (c.f. 
Percival Hotels case and Lavenders Case cited above) 
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Instead it defended its decision to withdraw from the view it 
formed in para 86 of its Report (that it would be the 
responsibility of the AAT to ensure that the correct or 
appropriate decision had been reached (by the NeDe)) on the 
grounds that it 'vas government policy for the AAT not to make 
decisions in conflict with NCDC policy. This being the sole 
grounds for not exercising its powers pursuant to 8.25 of the 
Act, it would seem appropriate that the policy of the incumbent 
government be sought before determining the powers of the AAT 
under s.25(1) and (3), with respect to both Design and Siting 
and land use variation. 

The White Committee proposed that where no policy existed, the 
AAT would remit an appeal to the NCDC under s.43(1)(a)(ii) and 
require the Commission to prepare a policy "within a reasonable 
period " and if the Commission was unable to do so, the AAT 
should be allowed to hear the appeal on its merits. (12). It is 
considered that such a provision is impractical and unjust. It 
is impractical insofar as it either delays an application unduly 
while a policy is formulated, processed and adopted, or it 
requires the NeDe to prepare a policy in undue haste. It is 
unjust in that assuming that a matter is on appeal because it is 
viewed unfavourably by the Commission, it would seem to follow 
that the commission would adopt a policy tailored to ensure the 
failure of the appeal. It should be expected that a landholder 
should have his application considered according to the rules at 
the time and he should have the advantage in matters where his 
use of land has not been expressly fettered, for it may have 
been on that basis that he purchased the land. In such 
circumstances, the ADC considered that there would be wider 
bounds to consideration of applications than might otherwise 
apply(13). No argument can be found with this view. 

Issues for Consideration 
The meaning and effect of NCDC policies has already been 
discussed above. Wilcox,(14) indicates the areas of discretion 
to be used by councils and the effect of policies made to 
establish their views on development. It is argued that if the 
NCDC wishes to rest land use and development control on 
policies, then it is to be assumed that other issues i.e., the 
merits of the individual application are available for 
consideration in determining whether to approve or refuse a 
proposal. 

Indeed it is clear from any perusal of the Commission's work 
that it uses broad discretion. (Note Design and Siting Policies 
May 1973 Part 11 - the use of performance standards to approve 
applications which fail to meet the quantitative requirements 
for development). In these circumstances it seems unarguable 
that if a proposed land use or development is appropriate to the 
circumstances of the place where it is to be located, and it is 
not statutorily forbidden, then justice and logic would seem to 
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dictate that it be permitted. It is to be assumed that this 
point will be argued before the Federal Court before too much 
time passes and if the NCDC \vishes that its policies be closely 
followed, it should set about giving them statutory force as 
soon as possible. 

Paragraphs 54-66 and 72-79 deal, inter alia, with the standing 
of parties and third party appeals. The subject is also 
canvassed elsewhere in this Report. The White Comrnitttee was 
persuaded that third party appeals were unnecessary and 
undesirable because: 

the interests of third parties are protected by existing 
policies into which are built standards capable of 
providing all the protection they might need against 
adverse impact on their amenity, 

processing third party objections would increase the 
administrative workload of processing development 
appl i ca t Lon 

frivolous and vexatious appeals could frustrate 
reasonable building intentions, 

there had already been opportunity to object to 
development or land use when the draft policy plan was 
published and as the community had accepted the plan, 
individuals should not have a second bite at the cherry. 

It is difficult to determine which of these reasons is the most 
fatuous. With respect to the distinguished co~~itteet it can 
only be assumed that it was misled by the arguments before it, 
and that these properly related the nature of policies or the 
procedures adopted to process applications. It would seem that 
at the time of formulating its recommendatLons the Committee had 
either totally failed to appreciate. the nature of NCDC policies 
and their function, or that it had vested in those policies 
entirely unjustified magical qualities. 

There is no doubt that advertising development applications and 
delaying processing for the prescribed period would extend the 
lead time for approvals. However it is to be expected that once 
the system is in operation developers would build the lead time 
into their planning. Provided that the developer is responsible 
for placing his own advertisement, as is the case elsewhere, the 
administrative workload should not prove more burdensome than 
the existing load created by applications under the Freedom of 
Information Act, the Administrative Decisions (Judicial Review) 
Act, enquiries from the Commonwealth Ombudsman and from the 
Minister, all initiated by incensed or disturbed neighbours. 
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Further, there is no evidence that third party appeals would 
open the floodgates of litigation, and the ADC specifically 
rejected the notion(15). 

The Proposed Tribunal 
In its Report the ADC considered the possibility of establishing 
a new tribunal to deal with the matters presently reviewed by a 
variety of Tribunals in the ACT. It concluded that there vias no 
compelling reason to do so, particularly as the Committee on 
Administrative Discretions had recommended that new tribunals 
should not be established on the grounds that they would be 
dealing with time consuming and complex matters. If reasoned 
arguments were considered by the Council in reaching this view 
they are certainly not transmitted to the reader through its 
Report. It would be inappropriate to speculate on the reasons of 
the ADC in rejecting an independent tribunal for the ACT and 
recommending that the AAT ought to fill the function. 

However, by nature the AAT differs little from the planning 
tribunals examined in this Report in either composition, 
jurisdiction, powers, or procedures. On the face of it, there is 
no reason not to concur with the recommendations of the ADC with 
similar recommendations made by the White Cow~ittee and the Task 
Force on the Implementation of Self Government (at p.143 of its 
Report). 

Yet, some disquiet is felt about the proposal. Gifford (16) 
discusses public relations and planning appeals. He quotes 
Desmond Heap as saying: 

"	 planning appeals are the shop window of planning to 
hordes of people" 

and goes on to stress that the appellate tribunal must be 
clearly dissociated from the machinery of planning and 
government. There is nothing to say that the AAT 'rill not meet 
these conditions, however it is unlikely to meet other important 
requirements for inspiring community confidence in planning 
(Heap's objective). . 

At a time when the ACT is about to adopt a form of self 
government, it appears inappropriate that the planning function, 
which this Report recommends should be more closely tied to the 
Canberra community, should be subject to appeals under 
Commonwealth Administrative law in respect of municipal planning 
and development matters where appeals provisions are also made 
in a Planning Act. Such a system is unlikely to inspire the 
confidence of the local community in planning once it has 
survived its initial shock of having to think for itself, and 
after it has established its affiliations with the local 
government. Planning appeals would seem to be a particular issue 
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where sensitivity towards local issues ought to be clearly seen, 
and \vhere the citizen is not overawed by the system from seeking 
relief. It is suggested that if the ACT division of the Tribunal 
is reluctant to break away from the prestige of close 
association with its main body, the citizen, more concerned to 
get on with his home improvements, than confronting any tribunal 
clothed in judicial panoply, will be reluctant to approach it • 
Unless it can be clearly demonstrated by close association with 
the local community that planning justice is in easy reach, then 
the principal function of the system will not be achieved. 

Conclusion 
The reco~~endations of the ADC and the White Committee were 
based on the assumption, correct at the time, that planning 
appeals would arise on matters of external design and siting, 
purpose clause variation, and the refusal of permission to carry 
on one's profession, trade, occupation or calling from a 
dwelling house. This Report recommends the introduction of a 
Planning Act, the establishment of legislation to control the 
conservation of the Territorial Heritage, and legislation for 
environmental control, and all matters of particularly local 
significance, and to be administered by the Territorial 
government in the shorter or longer term. It is a matter for 
speculation what the ADC might have recommended under such 
circumstances, however it would seem appropriate that in a 
system of this nature, that the avenue for appeal from local 
planning decisions should lie to a local planning tribunal. 

No advantage can be demonstrated, other than on the questionable 
grounds of economy, why this should not be so. No greater power, 
no greater body of planning case la'w will accrue to one tribunal 
over the other, and in the circumstances a local body will go 
closer to achieving the objectives enunciated by Heap than will 
a remote Federal Tribunal. 
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CHAPTER SEVEN 

Legislating to Protect the Territory's Heritage. 

Origins of Conservation 
The earliest legislation relating to the preservation of 
historic buildings was adopted by Sweden in 1630(1). Most 
European countries began to adopt legislation for this purpose 
in the 19th Century and the movement for the preservation of 
historic buildings in the United States had its origins with 
the Daughters of the American Revolution and similar 
organisations in the last century(2). 

As a consequence of the destructive activities of cOLijffiercial 
interests throughout the 19th and 20th Centuries, 
conservationists and preservationists have tended to respond 
strongly in the search for appropriate controls to prevent 
further damage to the physical fabric of our environment. What 
they propose to protect and conserve is variously described as 
"Heritage" or the "National Estate", somewhat emotive terms 
tending to connote both high value and transient possession by 
successive generations. However philosophically appropriate the 
terms, they create difficulties for the statutory planner, 
because of the additional connotation that all such things needs 
to be safeguarded and protected at all costs, (particularly 
against planners and developers). In many cases total 
protection is both unreasonable and unrealistic hence the need 
for some objectivity in establishing statutory controls for 
conservation of "heritage". 

The decision to create a Register of places of cultural and 
natural significance and to undertake the conservation of those 
places is a uniquely political act. The Australian Government 
has signified through the Australian Heritage Commission Act and 
through the adoption of the Australian ICOMOS its acceptance of 
the value of conserving the National Estate. The benefits to be 
gained are balanced by a loss both to individuals and the 
community of development opportunity on land subject to Heritage 
legislation. But the Commonwealth has not been specific in 
establishing clear guidelines(3). The generality of the 
provisions of the AHC Act would support the view that Parliament 
in establishing the lIeritage Commission was satisfied to be 
guided on conservation by an expert body, although it did leave 
open an option to override the ARC where there was no feasible 
and prudent alternative to change. 

In the ACT conservation is subject to Commonwealth and 
territorial legislation inluding the Australian Heritage 
Commission Act 1975.(the "AHC Act tt ) 8.3 of the Act defines 
conservation as: 
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It •• (in relation to the National Estate)t ••• protection, 
maintenance and preservation •• " 

Conservation of places on the Register of the National Estate is 
undertaken in accordance with the Burra Charter (The Australian 
leOI·l0S Charter for the Conservation of Places of Cultural 
Significance (The Burra Charter», which defines conservation 
as: 

" •• all the processes of looking after a place so as to 
retain its cultural significance •••• "(4) 

Effect of Registration 
The effects of registration in the ACT vary from registration 
elsewhere to the extent that Commonwealth ownership of the land 
places specific obligations on departments and authorities of 
the Commonwealth having responsibilities in relation to places 
on the Register. Elsewhere, obligations under the AHC Act 
are not enforceable against private landholders, although they 
may be subject to State or local government legislation of a 
similar nature. 

Legislation Elsewhere 
Legislation covering places regarded as worthy of special 
conservation measures are dealt with in three types of State 
legislation. Places of European cultural significance are dealt 
with under Heritage legislation (NSW Heritage Act 1977, Vic 
Historic Buildings Act 1974,South Australia Heritage Act 1978). 

Legislation relating to the Aboriginal culture is found in both 
specific enactments or in enactments related to other matter. 
legislation includes The Aboriginal Heritage Act 1972 
(WA),Native and Historical Objects and Area Preservation Act 
1955 and Aboriginal Sacred Sites Act 1978 (NT), Aboriginal and 
Historic Relics Preservation Act 1965 and Aboriginal Heritage 
Act 1979 (SA), Aboriginal Relics Preservation Act 1967 (Qld) 
Archaeological and Aboriginal Relics Preservation Act 197~ Vic, 
The Aboriginal Relics Act 1975 (Tas) and the National Parks and 
Wildlife Act 1967(NSW). 

Legislation for the conservation of the natural environment was 
enacted in the National Parks and Hildlife Acts in NSW (1967) 
Tasmania (1970), South Australia (1972). In addition, other 
States have enacted legislation of a similar kind (National 
Parks Act 1975 (Vic), National Parks Authority Act 1976 (\vA), 
the Forestry Act 1959 (Qld) and the Parks and Wildlife 
Conservation Ordinance 1976 (NT). 
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Elements in a Conservation Management System 
The key elements of a system of statutory controls over the 
conservation of places of special significance are: 

•	 the establishment of a Register which attests that the 
place is subject to the relevant legislation, 

•	 powers to require the undertaking of the conservation 
process, 

•	 powers to protect a place on the register against 
unauthorised change or destruction, 

•	 a management organisation, 
•	 compensation power for injurious affection resulting 

from registration. 

The legislation of the various States (dealt with in greater 
detail in Part Two)includes some or all of these elements 
although there has been a tendency to concentrate on the 
preservation of historic bUildings rather than on a wider range 
of conservation issues. 

ACT Legislation 
In the ACT the equivalent legislation is the AHC Act, previously 
referred to, the Nature Conservation Ordinance 1982, and the 
Public Parks Ordinance 1925. There is no specific ordinance 
dealing with the aboriginal culture, the preservation of sites 
being secured through the declaration of the land to be a 
reserved area pursuant to 8.51 of the Nature Conservation 
Ordinance. 

In the ACT approximately 60 places are subject to the provlslons 
of the AHC Act either through registration t or interim listing. 
Places include almost the complete division of Reid, the 
Parliament House vista, a hillside in Bruce, and the Tharwa 
Bridge, as a sample of the diversity of places forming part of 
the National Estate in the Territory. 

Non urban areas of the ACT subject to conservation legislation 
presently comprise more than 40% of the ACT and include the 
Narnadgi Nature Reserve t Tidbinbilla Nature Reserve and the Upper 
Cotter conservation area. The area subject to conservation 
legislation is to be increased shortly when the 11urrumbidgee 
River corridor is added to the Register of the National Estate. 

Whereas heritage legislation elsewhere usually contains 
provisions for the establishment of an authority to administer 
the protection and preservation provisions (in particular), the 
AHC Act only provides powers to permit the Commission to enter a 
place in the Register of the National Estate,to consider a 
proposal by a Department of authority of Australia to take 
action having a significant affect on a place on the Register 
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(8.30(3», to make recommendations and reports to the l'·'linister 
administering the Environmental Protection Act (88.28-29) and to 
report to the Minister on any matters the Commission thinks fit 
(8.43(6». A report under 8.43(6) is required to be laid 
before each House of Parliament within 15 sitting days of 
receipt by the Minister (s.43(8)(b». 

Responsibility for Heritage in the ACT 
Responsibility for protecting places on the Register in the ACT 
rests with the relevant Departments and authorities of Australia 
which are prevented from taking actions having an adverse affect 
on a place on the Register if there is a feasible and prudent 
alternative (s.30(2». Responsible Ministers are required to 
exercise control over their Department and authorities for the 
same purpose(s.30(1». In addition the Minister for Territories 
and Local Government has appointed a Heritage Committee of 
private citizens, interested groups, and Government nominees to 
advise him on Heritage issues. The National Trust (ACT) also 
classifies places of importance in the Teritory and works to 
promote their conservation. 

Effect of the AHC Act 
While the ARC Act impacts on all Departments and authorities who 
are either landholders under lease or deed of agreement from the 
Minister for Territories and Local Government, or are 
responsible for \vorks in the Territory, (ACTEA, Department of 
Housing and Construction, Telecom, Department of Aviation, 
Defence), the Act also has a significant effect on Departments 
and authorities planning and administering land use in the 
Territory, and through them, on the ordinary rights of the 
private landholder to the quiet enjoyment of his land. 

In particular the AHC Act operates to restrict the NeDC in 
considering applications for external design and siting and the 
Building Controller in granting approvals to build. The AHC Act 
operates to prevent the NeDe from granting an approval where the 
proposed development would significantly alter the existing 
condition of a place on the Register without referring the 
matter to the Heritage Commission for consideration. Similarly, 
the Building Controller could not grant app~oval to alter or 
demolish a place on the Register before first allowing the 
Heritage Commission the right to consideration. 

Effect on the NCDC Act 
In considering the relationship between the NCDC Act and the AHC 
Act it is relevant to look to the relationship between the NCDC 
Act' and the Environment Protection Act. Davies J., in the 
Canberra Labor Club Case (5) held that the Environment 
Protection Act did not apply to the NCDC by virtue of 8.6 of the 
that Act which provided for administrative procedures made by 
the Governor General to be consistent with all relevant law 
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Accordingly the views expressed by Smithers in the Black 
Mountain Case about the exclusive nature of the powers of the 
NCDC(6) would indicate that the NCDC Act was not bound by the 
Environment Protection Act. However, the AHC Act is not 
similarly conditioned and s.30 makes it clear that the Act is 
intended to bind Departments and authorities. 

The difficulty that arises in the ACT is that actions to be 
taken by any Department or authority in relation to conservation 
have to be taken within the context of its own legislation. 
Conceivably the NeDC could make a regulation under its planning 
powers to deal in a particular way, with development 
applications for places on the Register. This would allow the 
NCDC to avoid the present requirement to approve applications 
where they conform with the existing Design and Siting policies, 
but where the approval would be to the detriment of the Heritage 
value. However, such provisions would fall short of providing 
the other key elements set out above, which if they were 
included in planning regulations might be ultra vires s.27 of 
the NCDC Act. 

Problems with Present Legislative Arrangements 
The present legislative arrangements tend to be frustrating for 
a number of reasons: 

•	 they involve a number of ACT laws none of which relate 
specifically or directly to conservation in the same 
sense as the AHC Act or similar State legislation, 

•	 they are not clear to the community, 

they do not involve community participation in any real 
sense in the registration of places in the National 
Estate, 

they may significantly modify lessee rights in their 
property without any avenue for appeal or compensation 
where an application to develop is refused, 

the decision to register a place is made by a 
Commonwealth body neither representative of the local 
community or chartered to consider its concerns, 

they make no prOV1S10n for loss to the community or the 
individual through loss of planning opportunity. 

•	 there is no statutory relationship between the authority 
responsible for registration ~nd those authorities 
responsible in real terms for the administration of .the 
Register in the ACT, other than a requirement to allow 
the AIlC to consider a proposal (s.30(2)). 

•	 there are no statutory provisions to protect a place on 
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the Register where a threat occurs, 

•	 there is no professional management organisation with a 
statutory responsibility to prepare conservation manage
ment plans and to fund their implementation. 

It is considered that existing legislation is not capable of 
satisfactory modification to overcome the problems indicated 
here. In addition, it has been a principle of this report not to 
to use ACT legislation made under the Seat of Government 
(Administration) Act 1910 to cover planning matters or to 
attempt a patchwork approach to improvements in the planning 
system. However, while conservation is in no way subordinate to 
planning,it is an issue with very significant planning 
implications which need to be reflected in the planning system. 

An Outline of Conservation Legislation in the ACT 
and its Relationship to Planning in the Territory 
The AilC Act provides no guidance as to the criteria to be used 
in assessing the value of a place to be registered in the 
National Estate. The Heritage Commission (ARC Manual) sets down 
criteria for consideration and similar criteria is found on the 
ABC nomination form. As a consequence no consideration is given 
to the economic consequences of registration or the impact on 
planning. In considering objections to the registration of a 
place, the Commission will concern itself only with arguments 
about the merit of registration, the issues of economic and 
social consequence are regarded as outside its terms of 
reference(7). This view would seem to be appropriate in the 
circumstances. Any other attitude would quickly lead the 
Commission to compromise decisions intruding into other 
organisations areas of responsibility. 

In any ACT conservation management system the ABC or an ACT 
Heritage authority established in the Territory should confine 
itself narrowly to its own area of expertise i.e., evaluation 
and registration, monitoring of conservation, and leave to other 
organisations such action as is necessary as a consequence. The 
provisions of 8.30 of the ARC Act would seem to reflect this 
view, leaving as it does, responsibility for conservation 
management with the sponsoring Department or authority. A 
sponsor also has the opportunity to take actions having an 
adverse effect on a place on the Register but must satisfy its 
own Minister that there is no feasible and prudent alternative 
to doing so. Where such action removes the heritage value of a 
place on the Register, 8.24 of the Act provides for its removal 
from the Register. 
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A Ministerial Discussion Paper(8) proposes that there be 
separate Heritage legislation in the ACT (Ministers Discussion 
Paper 5 November 1984). The Paper proposes that there be a 
separate ACT Heritage Register in addition to the Register of 
the National Estate. The legislation would provide a basis for 
conservation action in the Territory and to give status to 
places considered to have local heritage value, but which are 
not accepted under the AHC Act. 

Other proposals are for the creation of the ACT Heritage 
Committee as a statutory body to advise the Minister, and for a 
Heritage Warden to administer the Heritage Ordinance and to 
execute interim and permanent conservation orders where 
required. The proposal suggests that the NCDC Act be amended to 
make it subject to the ordinance. 

Problems in the Proposed System 
There are some inherent difficulties with such legislation. The 
concept of the Co~~onwealth creating separate Heritage 
Registers, both of which deal with the ACT and which may both 
contain many of the same places, is questionable. The concept is 
likely to confuse the community. It subjects property to two 
separate sets of legislation as well as normal planning and 
building requirements. It sets the stage for the statutory 
difficulties that most statutory planners would wish to avoid on 
principle, and could downgrade those places only acceptable to 
the local register. It creates difficulties in precedent because 
it attempts to restrict actions under an Act of the Commonwealth 
through subordinate legislation made under another. Finally, 
there appears to be some assumption that because the land is 
owned by the Commonwealth, a landholder's rights to the .full 
use of his land is less important here than it might be 
e l.sewhere , 

The proposal also raises some concern about what might be 
registered by the "ACT Heritage Authority" and whet.her the local 
Heritage objectives should be allowed to preempt the planning of 
the National Capital at this stage of its development. There is 
also room to question whether local views of what is culturally 
significant might not be, in some cases, slightly myopic. 
Arguments about such matters are unlikely to be resolved by 
legislation. At best the legislation will allow conservation to 
proceed while experience develops and values mature, but with 
sufficient flexibility to cope with other pressures in the 
Lnt.erLm period. 
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Separate ACT Register 
On the basis of arguments put forward throughout this Report, it 
would be inconsistent if separate Heritage legislation was not 
reco~~ended for the Territory. However, places should not appear 
in two Registers. While it might be argued that places in the 
Australian States may appear on Commonwea l t.h and local 
registers, the provisions of 8.30 do not apply to freehold land 
nor is development likely to turn on actions of the 
CommonweaLt h , Therefore, places of National significance ought 
to remain in the Register of the National Estate; those of local 
significance only, should be transferred to the ACT Register. 

Control of Places on Registers 
The proposed Heritage organisation ought to consist of a 
Herjtage Council to advise the Minister and a professional unit 
to administer the legislation. The proposed composition of the 
Heritage committee in the Discussion Paper referred to above 
excludes representatives of organisations in the ACT with an 
interest in Heritage matters. Such exclusions are inexplicable. 
It is to be be presumed that the best form of Council will 
comprise a mixture of local interests, Territorial Government 
interests, Commonwealth government interests from the field of 
land administration and planning, and local groups. Professional 
advisors should be coopted.or engaged to deal with special 
problems, but need not be included in the permanent composition 
of the Heritage Council as suggested. 

Professional support to the Heritage Council should be drawn 
from qualifed staff whose statutory responsibility would be the 
maintenance of the ACT Register, the liaison with other 
authorities in the preparation of conservation management plans, 
approval of development applications for registered places, and 
the preparation of conservation orders. 

Relationship between Heritage and Planning 
and Land Administration Authorities 
It is suggested that the Heritage Council in its consideration 
of places for registration, would concern itself with the merit 
of nominated places and not with social and economic 
consequences of its actions. However, the conservation of 
heritage in the ACT is not in itself an endstate and the cost of 
lost opportunity has to be borne somewhere. In some cases it may 
be argued that the cost exceeds the gain and therefore there is 
a need for some inbuilt mechanism to cope with such situations. 
Because of the nature of the city as the National Capital, 
situations could arise where local heritage goals might conflict 
with the original reason for establishing the city, or impose 
burdens that the wider Australian community ought not to be 
expected to bear, or require replanning of parts of the city 
contrary to planning principles. In addition, registration may 
deprive a lessee of some or all of his rights in the lease. 
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For these reasons it is essential to establish linkages between 
the conservation system and the planning and land administration 
system to ensure that the proper execution of its functions by 
one authority will not be repug~ant to the responsibilities of 
the other. 

Powers under the Planning Act 
Notwithstanding a place being entered into the Register of the 
National Estate, the opportunity exists under the AHC Act for 
the planning authority to proceed with development activities 
even to the extent of the total loss of the place or its 
reduction in heritage value and consequent removal from the 
Register (8.30 of the AHC Act). In the event of conflict between 
the two authorities about feasible and prudent alternatives it 
is assumed that the matter would be resolved by the Government 
of the day. To date conflict has been resolved through 
negotiation between the authorities concerned. 

A different situation would apply to places on the ACT Register 
which as discussed above, would consist of places considered to 
be of local heritage value only. In such cases conflicting local 
and National objectives would have to be reconciled. The 
proposed Planning Act would provide 'that a place shall not be 
placed on the ACT Heritage Register where its conservation would 
prevent the carrying out of the objectives of the Structure Plan 
or a District Plan made in accordance with the Structure Plan. 
Such a provision would, not prevent the amendment of the 
Structure or District Plan to accommodate the Registration if it 
was of sufficient importance. However, the Act would also 
provide that the planning authority shall not prepare a 
development plan for a place on the ACT Heritage Register unless 
the proposed activity is consistent \vith the conservation 
management plan for'the place. 

The Act would also provide that where it it proposed to enter a 
place in the Register and no District Plan has been made for the 
area, the place could receive interim registration. Any 
subsequent District Plan would be required to consider the 
interim registration and justify why the place could not be 
incorporated in the plan as a heritage area before it could be 
otherwise dealt with. 

Development of Places on a Heritage Register 
It it proposed that where a landholder applied to develop or 
redevelop a place on the ACT Register, the lessee would require 
approval from the ACT Heritage Council before seeking 
development approval from the planning authority.The Heritage 
Council would be empowered to refuse an application or to 
approve the application with or without conditions as to the 
maintenance, preservation, restoration and use of the place. 
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Refusal or conditional approval of development under the 
Heritage Ordinance would be subject to appeal to such tribunal 
as is established by the Territoral Government for 
administrative appeals. \vhere the Council refused an application 
and the property could be proved to have no residual value to 
the lessee, the Council would be required to purchase the 
property from the lessee if requested. Subsequently, the Council 
could either operate the property or resell the lease to a 
person agreeable to use the land according to the requirements 
of the conservation management plan. 

Consequent on approval by the Heritage Council, the application 
would be submitted to the planning authority for normal 
development consent. Development approval includes approval to 
demolish. Accordingly, an application to demolish would be made 
to the Heritage Council before being presented to the planning 
authority and could be refused if required. 

Nature Conservation 
It is doubtful if Heritage legislation provides appropriate 
mechanisms to ensure proper conservation of open spaces. There 
is no difficulty in having an open space subject to both the 
Heritage Ordinance (if enacted) and the Nature Conservation 
Ordinance, however, neither legislation would be likely to make 
adequate provision for the proper development of open spaces. 

What registration does is to reduce the 'possibility of loss of 
open space through degazettal of a reserved area or public 
park.It is to be noted that neither the Nature Conservation 
Ordinance or the Public Parks Ordinance can ensure the 
preservation of open spaces, both are subject to the 
repeal provisions of s.27 of the Interpretations Ordinance 1967. 
A similar qualification would apply to a Heritage Ordinance. 

At present the NCDC prepares development plans for open spaces 
(e.g., see Murrumbidgee Policy and Development Plan, Gudgenby 
Policy Plan, Ginninderra Creek Landscape Development Plan). The 
Planning Act would provide that where a reserve is entered in a 
Register, the Development Plan should constitute the 
conservation management plan, and where a development plan had 
not been prepared prior to registration or is subject to review, 
the new plan shall follow the Burra Charter !equirements. 

Conclusion 
The purpose of the discussion has been to establish the 
relationship between Heritage management and planning. A number 
of matters, including public participation in the registration 
process have not been addressed as these relate to operational 
aspects of the IIeritage legislation and do not form part of this 
Report. 
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CHAPTER EIGHT 

Development Control A: "Matters for Consideration 

" ••• development control is the sharp end of planning •• " 
Patrick I\1cAuslan - The Ideologies of 

Planning Law p.147 

"Development control is the business end of the 
(British) planning system." 

Malcolm Grant - Urban Planning Law p.145 

Definition 
Grant, quoting Lord Wilberforce in Coleshill and District 
Investment Co. Ltd v. M.H.L.G.(l) says: 

" 'Development' is a key word in the planner's vocabulary 
but it is one whose meaning has evolved, and is still 
evolving. It is impossible to ascribe to it any dictionary 
meaning, and it difficult to analyse it accurately from the 
statutory definition." 

Most authorities agree that 'development' refers both to the use 
of land and to the carrying out of building works related to 
that purpose. New South Wales. South Australia, Western 
Australia and the Northern Territory include definitions to that 
effect in their planning legislation, as does the United 
Kingdom. Victoria defines 'use' separately to development but 
links the two terms to imply the same meaning as elsewhere. 

Building works are usually defined so as to include all 
engineering construction and activity other than mining, but 
some questions arise as to whether it includes demolition. In 

"the United Kingdom, following Iddenden v. Secretary for State 
for the Environment (1972)(1 ~~R 1433), and EMI Ltd. v. Camden 
London Borough Council (1976) JPL 53 the line has been taken 
that demolition does not constitute development. Nott, 
(2) indicates a similar attitude in NSW. (see Auburn 11unicipal 
Council v. F.N. Eckold Pty Ltd (1972) 2 NSWLR 148 at p.153) 
(although 8.26 of the EPA Act permits demolition to be deemed to 
be development). 

'Use' in the development control context refers to the control 
of change in land use from the stage of unfettered use of 
private land through successive changes permitted by land use 
planning. At any time, land has an existing use in law ,~hich the 
landholder may seek to vary in accordance with a land use plan. 
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Accordingly development control may be defined as the process of 
managing land use change and building works, concomitant or 
otherwise. 

The Purpose of Development Control 
Development Control is an essential part of the planning 
process. Because structure plans must be fairly general in 
character, detailed planning is undertaken through development 
control processes which ensure that proposed development is 
appropriate in use terms, has proper regard for the amenity of 
the locality, is an economic use of land, is not intrusive, 
obstructive, or incurs unreasonable infrastructure costs. 
Negotiation on detailed development planning may indicate a 
requirement to provide infrastructure and public facilities 
(parking, open space etc.,) arising directly from the proposed 
development and for which the developer should bear the cost. 

At common law landholders had unfettered rights to use the land 
for any lawful purpose (subject to commom law remedies for 
nuisance and negligence). These rights have been greatly 
contracted by statutory planning. However, the principle has 
been established that development approval should be granted 
unless there is clear cut and sound reason to refuse. The onus 
therefore lies on the authority to show that the proposed 
development is not acceptable, rather than on the applicant to 
show that it is.(3). These commerrts apply to the United Kingdom 
specifically but the nature of Australian planning legislation 
would appear to extend the principle. (see for instance 
Breckenridge v , Drummoyne Huni.ci.pa l Council (1936)· 13 LGI< (NS\v) 
76 at pp.79-80 where Betts DJC stated: 

11 It is the plain duty of the council to approve unless it 
has good and substantial bona fide reasons for disapproval, 
and if it disapproves, it is the duty of the council to 
inform the applicant with particularity of the reasons"). 

Matters for Consideration 
Section 90 of the NSW Environmental Planning and Assessment Act 
1979 sets out the matters for consideration in determining 
development applications. Section 93 of the Northern Territory 
Planning Act sets out similar matters. Such considerations are 
not exhaustive, however they do provide a sound basis for the 
preparation of development applications. Other legislation 
examined in this study is generally silent on matters for 
consideration but may provide a schedule of matters to be dealt 
with in planning schemes or instruments which, following the 
nature of planning schemes, provides a basis for consideration 
of development applications, along with such policies, 
ordinances and bye-laws as council might make to guide 
development. 
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Other Matters of Concern in Development Control 

Betterment 
The concept of betterment payments, that is the return to the 
community of the value added to private land through positive 
public action, is generally recognised as equitable and socially 
desirable. However, translation of the concept into a workable 
system for recoupment of betterment appear singularly 
unsuccessful. (see Fogg(4), Wilcox (5), Stein(6),Wilcox(7». 
Only Western Australia and Tasmania make direct reference to 
betterment in their planning legislation (8.11(2) Town Planning 
and Development Act (WA) and 8s.738-9 of the Local Government 
Act (Tas) respectively~ Other states make provision for 
surrogate methods of making betterment charges, NSW through 8.94 
of the EPA Act which authorises the payment towards the 
provision or ilnprovement of amenities or services, Victoria 
through agreements made under s.S2A(4)(c) (although the 
legislation is obscure about the nature and extent of such 
agreements). Legislation permitting agreements in Queensland 
(s.33(16C) of the Local Government Act and s.20C of the City of 
Brisbane Town Planning Act appears to be more limited in 
application than other states, although s.61 of the South 
Australian Planning Act which permits agreements between the 
State and landholders for the development, preservation and 
conservation of any land appear even more vague than the 
Victorian or Queensland provisions. The Northern Territory makes 
no provision for betterment. 

Compensation 
All legislation examined provided compensation for loss or 
damage arising out of planning. However there are apparent 
differences of philosophy between governments about the extent 
of compensation. 

Grant, (8) notes that in English planning law it is a 
fundamental principle that no compensation is payable for 
planning restrictions imposed on the development of land. There 
are exceptions for claims in respect of unexpended development 
value, direct intervention against lawful use by revocation of 
planning consent or discontinuance notice, and injurious 
affection from public works on nearby land.(9) 

In NSW, Division 9 of the Local Government Act 1919 provided 
rights to compensation for injurious affection arising out of 
planning schemes. The rights have been drastically changed as a 
result of the Environmental Planning and Assessment Act 1979 and 
are now limited to expenditure incurred on development for which 
development consent was subsequently withdrawn (s.103(6)). 
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The Queensland compensation provlslons are found in 8.33(10) of 
the Local Government Act and are an encapsulated form of the 
repealed NSW provisions (10). The Act provides compensation for 
injurious affection resu~ting from a provision in a scheme, a 
prohibition or restriction under a scheme or abortive 
expenditure resulting from a planning scheme. 

The Northern Territory Planning Act limits compensation to 
abortive expenditure resulting from revocation or rnodification 
of a development consent (8.157) 

The Victorian Town and Country' Planning Act deals extensively 
with compensation, including loss or damage through revocation 
of permit (8.24) and the issue of an incorrect planning 
certificate (8.38). Compensation for loss or damage from the 
operation of a planning scheme is limited (s.42(1). The Act 
provides compensation for prohibition of existing uses, but bars 
compensation where restriction was already available under other 
law (s.42(3). 

Some comparison can be drawn between the Western Australian Town 
Planning and Development Act and other Australian legislation. 
The Act provides compensation for injurious affection arising 
out of the making of a planning scheme (s.11). The provision is 
qualified and conditioned by s.12 of the Act to severely limit 
the area for compensation to claims for prohibiting non 
conforming uses, and for restricting the use of land to a public 
purpose only, or to losses arising from the sale of land 
reserved in a scheme for a public purpose. Similar conditions 
apply in the l1etropolitan Region Town Planning Scheme Act. 

The Tasmanian Local Government Act provides for compensation for 
land injuriously affected or for unnecessary expenditure arising 
out of a planning scheme (8.735 (1), qualified by exemptions 
from the payment of compensation arising out of conditions 
imposed on development. Where there has been a determination 
that compensation is payable, the corporation has the power to 
withdraw or modify the scheme in lieu of payment (8.736) 

The South Australian Planning Act provides the most limited 
compensation rights in Australian planning law. Compensation is 
limited to claims arising out of loss of value of land reserved 
for future acquisition, or refusal to permit the interim 
development of such land (s.65) 

A notable difference between Australian compensation prOV1SJ_OnS 
and those of New Zealand lies in 8.126(1) which provides inter 
a~ia, for full compensation to be made for any land taken or 
injuriously affected by a planning scheme. 
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Existing Use Rights 
Ordinarily planning laws operate to protect rights to maintain 
existing uses. However, to be positive rather than restrictive, 
development control may require the power to encourage change 
from existing uses to those contemplated by the planning scheme. 
For this purpose, it may be advantageous to limit the time that 
an existing use may endure, or not to permit the expansion or 
rebuilding of the facilities for an existing use to force its 
eventual abandonment or to remove existing use rights 
altogether, unless the use is carried on continuously. 
Alternatively, it may be necessary to bring some existing rights 
to an end, involving the payment of compensation. 

Existing use rights legislation in Australia varies widely from 
state to state. South Australia (5.56 of the Planning Act), 
Northern Territory (5.68(1) of the Planning Act) and Queensland 
(s.33(1A) Local Goverment Act (Qld» do not permit alterations, 
extensions, or rebuilding. Victoria, Queensland and Tasmania do 
not recognise discontinuance as extinguishing existing use 
rights. New South Wales (s.108(1)(b) EPA Act), Victoria (MMPSO) 
and Western Australia allow existing use rights to be 
transferred to another non-conforming use (usually of lesser 
impact i.e., transitional change). Thus the legislation does not 
reveal any un~form trend towards pressing for changes called for 
in planning schemes. On the other hand, Tasmanian legislation 
permits compulsory development of private land where the 
landholder declines to take advantage of higher use rights, and 
only NSW and SA deny landholders compensation for loss of use 
rights resulting from planning change. 

Offences 
All planning legislation examined includes enforcement 
provisions, however the process is not always straightforward. 
The Town and Country Planning Act (UK) ( Part V) provides for 
enforcement notices to precede any court action. The offence 
relates for non-compliance with the notice. The New Zealand TCP 
Act (s.92(1» creates the offence of non-conforming use and 
requires councils to proceed by way of injuction to restrain the 
offending use. 5.173 provides summary penalties for failing to 
comply with the provisions of the Act but avoids linking 
offences to specific forms of breach. 

All Australian States and the Northern Territory include offence 
provisions in their planning legislation. 8.847 of the Local· 
Government Act (Tas.) makes it an offence to carry out work or 
act contrary to a planning scheme however, councils have 
additional powers in relation to compelling development or 
taking land to ensure enforcement. 
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Section 33(20) of the Local Government Act (Queensland) provides 
another example of offence provisions where the net is broadly 
cast and relates generally to offences against the provisions of 
a town planning scheme. S.lO(4)(a)(i) of the WA Town Planning 
and Development Act follows the same prescription, except that 
the Act provides for continuing penalties. In similar vein the 
Northern Territory Planning Act (8.63) prevent the use or 
development of land other than in compliance with a planning 
instrument with penalties for contravention. 

The situation in Victoria varies slightly in that the Town and 
Country Planning Act (s.49(1-2) provides that a responsible 
authority may prosecute a contravention of the Act or a planning 
scheme made under the Act and at the same time seek orders from 
the court to restrain or compel landholders as the situation 
requires. 

The Environmental Planning and Assessment Act (NSW) operates 
differently to legislation in other States. 8.124 of the Act 
provides the right for any person to bring proceedings in the 
Land and Evaluation Court to restrain a breach of the Act. The 
Court has power to make any order thought fit to remedy or 
restrain a breach, (8.124). Failure to remedy a breach may lead 
to a notice of motion for contempt, leading to committal or 
sequestration (SCR Pt 42 r.B). Additionally, 8.125 provides 
separate power for authorised persons to take proceedings before 
a stipendiary magistrate against a person doing or failing to do 
something prohibited or required to be done under the Act. 

The Nature of Development, Control in the ACT 
There is no st.atutory de f Lrri.t.Lon of "deveLopmerrt control" in the 
Laws of the ACT, and no reference can be found to the term 
either in ordinances or regulations or any document relating to 
the control of land use or to the design and siting of 
structures in the Territory. The closest one might come to the 
term is reference to "planning and development" found in 8s.6(2) 
and 13 of the Buildings (Design and Siting) Ordinance 1964, but 
the term applies in this context only to external design and 
siting of buildings. 

Development control in the ACT is exercised by a number of 
loosely connected methods for which no formal directions are 
provided to guide the prospective developer. The primary source 
of land use control is through lease covenants inserted at the 
time of original grant of land, or subsequently, by mutual 
consent between lessor and lessee. In this regard the lessee may 
voluntarily surrender the lease,(ll), or apply to the Supreme 
Court of the ACT,(12). In addition to this form of "development 
control" the design and siting policies of the NCDC (13) are 
used to control the external design and siting of most buildings 
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and structures. However, these policies are not exhaustive and 
may be modified by other policies of the Conm1ission issued at 
the time of sale of particular parcels of land. (see "Design and 
Siting Policies Hay 1973" Part II policy 1.3 and Part III policy 
1.1) 

Further development conditions may be found in issue related 
land use policies published by the Commission frorn time to t Lme 
or in policy plans or development plans for specific localities. 
Development conditions in policy statements modify or replace 
the general design and policies of the Commi.sai on , The present 
system of Policy Plans and Development Plans reflect incremental 
planning of an area or amendments to previous policy plans which 
might. have dealt with full residential divisions or 
neighbourhoods. Examples of the former type of policies are: 

Land use Policies for Medical and Dental Practices in 
Residential Areas, 

• Land use Policies \AJith respect to Boarding Houses, 
• Service Station Policies, 
• Policies for Local Centres 

Examples of the latter policy and development plans are: 

• Development plan for Kingston Section 20. 
• Development Plan for Deakin Local Centre. 
• Development Plan for Downer Section 61 Block 1. 

The former type of policies provides conditions under which 
landholders may apply to use the land for purposes additional to 
those set out in the lease covenants (e.g., under 8.10 of the 
City Area Lease~ Ordinance 1936); or may apply to vary the 
purpose clause in the lease (i.e., under s.IIA of the City Area 
Leases Ordinance 1936), without the risk of the Minister seeking 
an order to restore the land to its authorised use (s.9B) or 
issueing a certificate of repugnancy pursuant to s.11A(2)(b). 
Such policies are not ordinarily area specific, but may prohibit 
specified land uses in particular locations. They are 
development control devices and may contain conditions relating 
to car parking, signage t landscaping, building setbacks and 
other requirements intended to protect existing area amenity, 
while extending the range of permissable land uses in the 
Metropolitan area generally. 

The purpose of the policy plans and development plans is either 
to specify the uses fort and conditions under which land will be 
made available, or to specify alternative uses and conditions 
for land presently under lease, provided the landholder is 
prepared to apply for lease purpose variation. 



In addition to these methods of establishing land use and 
development conditions, the red~velopment of large commercial 
blocks may be subject to private negotiations. Development 
conditions are determined by the Co~~ission by resolution, and 
subsequently may be incorporated in the orders of the Supreme 
Court in any application to vary the lease. 

The Statutory Process 
There is no statutory procedure for making policy and 
development plans - these, as well as land use policies and 
design and siting policies are adopted by the Commission meeting 
in formal session. Endorsed policies may be sent to the 
Minister for noting pursuant to 8.12(1) of the NCDC Act 1957 but 
again there is no prescribed procedure for keeping the ~1inister 

informed of endorsed policies. Contrary to local myth, his 
noting of a policy adds nothing to its validity nor does his 
failure to note? policy detract from its usefulness. However, 
if the Minister specifically disagrees with a policy then 
s.12(2)-(4) does provide a process for resolving the situation 
and the NeDe is expected to act in agreement with the 11inister 
in carrying out its functions. 

Development Rights 
Title over land carries with it the right to use the land for 
the purpose specified in the covenant without further planning 
approval. Lease purpose clauses have ranged from being quite 
specific as to permitted land use, through broadly stated 
activities (e.g., service trades purpose clauses for Phillip and 
Belconnen allow a wide range of uses including manufacturing, 
light industrial, professional and co~~ercial offices, food 
preparation, builders and general hardware shops, secondhand 
shops, and warehouses, within the one lease purpose clause), to 
those which are unlimited (e.g., for any purpose prescribed 
within the Articles of Association of the X Inc.,). 

An example of the Commonwealth's sometimes tenuous control of 
land use through purpose clauses can be found in s.8(a) of the 
City Area Leases Ordinance which permits land leased for "an 
industry (or industries)" or for light industries and commercial 
businesses to be used for the retail sale of goods manufactured 
or processed on the land, fhe sale of building materials, 
equipment supplies and general hardwar e , agricul tural supplies 
and equipment, petrol, oils and lubricants, motor vehicles, 
trailers, caravans, boats and machinery. Section 8A also permits 
the sale by retail of most other goods except clothing, food 
stuffs and non-alcoholic beverages provided that the goods were 
stored in bulk in the building for resale and distribution, and 
the area used for sales does not exceed 46.5 square metres. 
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Using s.8A as an example, the City Area Leases Ordinance 
provides a vehicle for altering the meaning of any purpose 
clause without the use of the normal processes for variation. 
The planning authority might not be involved in such changes, 
thus thwarting its planning intentions on possibly quite a large 
scale. Such extensions of land use definition are indiscriminate 
in their application. They ~pply to all leases of a particular 
class without concern for the orderly planning of any area. The 
technique provides a potential source of conflict and confusion 
and indicates a need for the adoption of land use plans by 
statutory means without loopholes through adminstrative 
legislation. 

Development Consent 
An application for approval of external design and siting 
pursuant to 8.9(1) of the Buildings (Design and Siting) 
Ordinance 1964 initiates the process of development consent. 8.9 
provides that an application to the Building Controller under 
Part III of the Building Ordinance 1972 is deemed to be an 
application for design and siting approval. However, s.8(a) of 
the Design and Siting Ordinance prevents the Building Controller 
approving plans and specifications unless they have had design 
and siting approval. Landholders frequently seek design and 
siting approval (which is free) directly from the Coamission 
before lodging plans and specifications with the Building 
Controller for his approval (which is subject to payment of a 
fee). 

Limits to the use of the Design and Siting Ordinance 
The Design and Siting Ordinance is of limited use in development 
control S.4(1) limits the application of the ordinance to the 
City Area unless regulations permit extension of its powers to 
an area outside the City. 8.4(2) exempts buildings on 
Commonwealth land from the provisions of the Ordinance. 

The preamble to the Ordinance severely limits any atternpt to 
widen the scope of its development control power. 8.3 defines 
"external design" as including any matters affecting the 
appearance of the exterior of the building, and the NCDC has 
made policies relating to: 

• front, side and rear setbacks, 
• external cladding of buildings, 
• fascia levels, 
• roof pitch, 
• reflectivity of materials, 
• building height, 
• gross floor area, 
• plot ratio, 
• landscaping, 
• carparking, 
• car storage, 
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•	 access and egress from blocks, 
the provision of service yards. 

Gifford(14) indicates that the wor d "includes" in a definition 
leaves the definition itself wide open to encompass not only the 
things set out in the definition and everything that falls 
within the ordinary meaning of the word, but also other matters 
not set out in the definition and matters not within the 
ordinary meaning of the wor d , The term "external design" is 
restricted to " •• any matter affecting the appearance of the 
exterior of the bUilding;" and policies relating to carpar~ing 

and storage, vehicle circulation and access, and the provision 
of service courts etc., though proper matters for development 
control could invite challenge as to whether they are matters of 
external design and siting. The NeDC lacks any other statutory 
development control and in the present circumstances must live 
with the uncertainty of the Design and Siting policies. 

Design and Siting Ordinance not be used to limit Land Use 
Where an application for approval of external design and siting 
of a building reveals that the structure is to be used for 
purposes contrary to Commission land use policies (e.g., 
internal partitioning may make it clear that the building is 
intended to be used as separate dwellings) the Ordinance cannot 
be used to prevent the use. \-Jhile the Commission may feel 
prompted to refuse the application, 8.6(2) must be read in its 
narrowest sense and provided that the building meets the 
relevant policies with respect to external design and siting, 
approval cannot be refused. The Commission must then rely on the 
Department to reject the application for approval of plans and 
specifications on the grounds that it fails to comply with the 
purpose clause in the lease. Such refusal is not automatic. For 
instance, where a purpose clause specifies that the land may be 
used for residential purposes only, the Department may not agree 
that a particular use (e.g., apartments) falls outside the 
purpose clause even though the NCDC would point out that its 
residential land use policy defines a dwelling house so as -;0 
exclude apartments. (15) The NCDC has no power to prevent an 
unauthorised land use by withholding design and siting approval, 
and no power to pursue the matter otherwise.(16) 

Enforcement 
Determining applications is only one source of problem. A second 
is enforcement of approved conditions. As the design and siting 
authority, the NCDC may establish quite elaborate development 
conditions, which in general developers accept without too much 
difficulty as a precondition of plan approval. Notwithstanding 
initial acceptance of conditions, some developers (the term 
being used in relation to builders of both residential and 
business buildings) subsequently fail to meet the conditions. 
Usually the problems will relate to the establishment of 
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landscaping, the provlslon of the prescribed number of car 
parking spaces, the provision of adequate service areas, 
signage on buildings, the adherance to prescribed colours of 
materials and similar issues. Enforcement of development 
conditions is difficult to achieve because of the uncertainty 
about how far the design and siting power legally extends, and 
because of system defects discussed below. 

Power of Enforcement 
The Design and Siting Ordinance contains no powers for the 
appointment of inspectors, no sanctions for non-performance of 
building conditions, and no method of remedying subsequent 
breaches of approval. Such powers as do exist are found not in 
the Design and Siting Ordinance, but in the Building Ordinance 
1972, where pursuant to s.38 the BUilding Controller cannot 
issue a building permit in contravention of 8.8 of the Design 
and Siting Ordinance, where pursuant to 8.43(1)(f) and 
s.46(1)(e) the Controller may serve stop work notices and 
demolition orders for work contrary to an approval in respect of 
external design and siting, and 5.53(4)(a) which prevents the 
Building Controller from issuing a certificate of fitness for 
occupancy and use unless the external design and siting of the 
building conforms with the Cornmissionts approval. 

To enforce development conditions the Commission must rely on 
the Building Controller who has consistently shown no desire to 
act as an agent. The Building Controller presently finds himself 
unable to carry out his own inspectorial duties.(17). 
Consequently, he can be expected to confine himself to matters 
of structural sufficiency, water supply, drainage and sewerage, 
and electrical supply when considering the issue of a 
certificate for fitness for occupancy and use. Consideration of 
important matters relating to external appearance of buildings 
go by default(18). However there is a threat to defaulting 
developers that if failures to meet development conditions are 
detected by Commission staff, the Building Controller might 
withhold the certificate of fitness for use and occupancy, but 
this method of control is haphazard in its application. 

More importantly, no adequate sanctions exist to prevent 
breaches of development approval after owner occupation. 
Further, the planning authority lacks effective controls to 
safeguard its land use intentions once a lease begins to run, or 
to influence desired change during the life of a lease. In these 
matters the planning authority suffers four serious disabilities 
in controlling development: 

1.	 It cannot directly join an application for lease purpose 
variation and relies on the Minister to accept its view 
of the relevant planning principles. The Court exercises 
original jurisdiction in matters of purpose clause 
variation and the Commission depends entirely upon the 
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Department's brief to the Australian Government Solicitor 
to adequately represent the planning position. 

2.	 The Commission cannot intervene to prevent the grant of 
an approval under s.10 of the City Area Leases Ordinance 
to carryon a profession,trade, occupation or calling 
from a dwelling house where it believes that the use 
will result in a diminution of the residential amenity 
that its physical planning has attempted to achieve. The 
Department seeks Commission comment; on applications to 
carryon home occupations but does not feel bound by the 
advice and regards the administration of s.10 as a 
Ministerial prerogative. 

3.	 The Commi.asi.on cannot commence an action in the Supreme 
Court for direction that land being used for an 
unauthorised purpose, not be used for that purpose, 
unless and until it becomes a lessee of land or premises 
(s.9B(b»). But, as the Ordinance provides no penalty 
for breach of lease purpose there is little real force to 
persuade recalcitrant lessees to cease breaching the 
purpose clause at least in the short term. 

4.	 There are no limitations on existing use rights so that 
landholders are not limited by any new or amended land 
use policies to terminate their present use within a 
specified period or to restrain further development of 
the land for the original purpose. 

The Joint Parliamentary Committee in its 1979 I<eport commented 
unfavourably on the Department's failure to enforce the 
"planning scheme" (19) and as well recommended substantial fines 
for breaches of lease, leading to determination of the lease for 
continuing breaches. Lease purpose breaches are only one aspect 
of the problem of development control, but it is that aspect 
that has managed to capture the attention of successive reviews 
of the planning function to the detriment of the other 
important issues discussed above. The Co~~ission has largely 
ignored wider development control issues and has eschewed 
comprehensive development controls such as are found in the 
Australian States, largely because it felt that they would 
reduce its flexibility and inhibit development. In its fourth 
Submission to the Whi~e Committee the Commission discusses 
development control(20) but it is clearly thinking at another 
level. It criticises development control in the Australian 
States (21) but offers no effective alternative. The Commission 
relies on its Plans System to ensure good development but it 
provides no answer to the defective methods for enforcement 
other than minor adjustments to existing legislation. 
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This Report takes a somewhat different view to that of the 
Commission as to the appropriate structure for development 
control. Firstly, there is a need for a form of control binding 
on all landholders in the ACT, not just private lessees of the 
Commonwealth. Despite the Black Mountain Case (Kent v. Johnson) 
doubts still appear to exist about the superior position of the 
NCDC in land use matters in the Territory. A planning act would 
remove such doubts by binding the Crown. It would prevent the 
circumvention of planning intentions by executive fiat similar' 
to that which characterised the opening of the way to approve 
the construction of the Black Mountain tower. 

Secondly, controls and appropriate sanctions are required for 
both land use and physical deve~opment. Land use activities are 
by nature capable of being broadly defined and it would be 
unwise to allow developers to determine for themselves whether 
an activity fits within the definition. Further, some activities 
may satisfy the technical definition but fail on their merits to 
meet environmental requirements. Each proposed land use needs to 
be tested to ensure that it can be satisfactorily integrated 
into the locality and it would be folly to assume that broad 
development plans can provide for all contingencies. Therefore 
it is necessary to require planning approval for each land use 
activity proposed, within the land use category established by 
the district plan. The Act should provide for applications to be 
considered against criteria for which s.90 of the EPA (NSW) 
provides a satisfactory model. 
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PRINCIPAL CHARACTERISTICS OF DEVELOPMENT CONTROL PROCESS 

A.C.T. 
NSW VIC SA WA TAS NT QLD UK NZ Current Prop. 

1. Development Control procedures covered by Planning Scheme. Yes Yes Yes Yes Ye~5) Yes Yes Yes Yes Yes Yes 

2. Some development as of right. Yes No Yes Yes Yes No Yes Yes Yes No No 

3. Legislation specifies matters to be considered. Yes NO Yes Yes Yes Yes Yes Yes Yes No :'~o 

4. Applications must be advertised. Yes Nb4) Yes Yes Yes Ye~8) Yes Ye~8) Yes No T~o 

5. Third Party objections allowed. Yes Yes Yes Yes Yes No Yes Yes Yes No ]0 

6. Appeals considered by planning tribunal. No Yes Yes Yes Ye~6) Yes No Yes No Yes Yes 

7. Appeals considered by Court. Yes No No Ye~3) Yes No Yes Ye~9) Yes No 1'10 

8. Appeal to Courts on matters of law. Yes Yes Yes Yes Yes Yes Yes Ye~9) Yes No No 

9. Applicant may seek rezoning. No No No No No No Yes No No No ··_~o 

10. Objections referred to Minister. Yes No No Ye~l) No No Yes Ye~l) No No No 

11. Period for objection exceeds 21 days. No No No No No No Yes No No No N/S 

12. Existing use rights permit alteration, 
or redevelopment. 

extension Yes Ye~2) No Ye~2) Yes No No Yes Yes N/A No 

~ 

o 13. Existing use rights extinguished by discontinuance. Yes No Yes Yes Nb7) Yes No Yes Yes N/A N/A 
.e

14. Existing use may change to another non conforming use. Yes Yes No Yes No No No Yes No N/A J/A 

15. Development conditioned by express environmental Yes No Yes No No Yes No No No No qo 
impact assessment. 

16. Compensation is payable where planning scheme No Ye~2) No Yes Ye~2) Yes Ye~2) Yes Yes No Jo 
results in reduction of available land uses to 
owner. 

17. Compensation is barred by legislation. Yes Ye~2) Yes No Yes No Yes Yes Yes No ~~o 

(1)	 But appeal is heard by tribunal and recommendation (6) Tribunal has limited jurisdiction. 
made to Minister. (7) But conformity notice may be issued. 

(2)	 Subject to consideration of application on merits. (8) For prescribed development only. 
(3)	 WA law provides an option to avoid hearing by tribunal. (9) Appeal on Planning grounds to the High Court 
(4)	 Applicant gives notice to specified persons. is available in certain conditions. 
(5)	 Landowner may be directed to develop. 



CHAPTER NINE 

A Proposal for Development Control in the ACT 

Chapter Eight examined development control generally, including 
development control in other places. The existing system for 
controlling development in the ACT was reviewed and discussed. 
The conclusion was drawn that the present ACT procedures are 
inadequate and incomplete, lack proper integration, and are 
largely unenforcable. The purpose of this chapter is to propose 
a system to overcome the present development control problems of 
the Territory. 

Chapters Two and Three propose an Act to c~ntrol planning and 
development in the ACT. Chapter Ten of this Part sets out the 
matters to be considered in the Act, several of which fall under 
the Head of development control. These matters are dealt with 
below. 

The Control of Private Development 
The proposed Act would empower the NCDC to prepare land use 
plans on behalf of the Commonwealth Government for development 
in National Areas, and for the Territorial Government in the 
Districts within its jurisdiction. These plans would affect land 
already leased out as well as land as yet unalienated. The 
District Plans and National Capital Plans provided for in the 
Act are the basis for the production by the NCDC of Development 
Plans which establish in detail requirements including 
subdivision, the provision of infrastructure, communications, 
landscaping, and for facilities according to the designated land 
uses of the area. 

Development Plans 
The NCDC would continue to undertake detailed development 
planning of commercial and residential areas to meet predicted 
demands for land and facilities. Planning also involves the 
subdivision of land and land servicing, and the indicative 
planning of larger parcels of land for release to private 
enterprise for comprehensive development. Development plans 
would be submitted to either the Minister (National Capital 
Plans) or the Territorial Government (District Plans) for 
endorsement and then submitted for public consultation. 

After the public consultation process, the development plan 
(including relevant development conditions applicable to the 
particular site) would be adopted by the NCDC as the basis for 
land development and development control. 
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Land Development 
Land development in the Territory is carried out by the NCDC 
with only very minor subdivisions being designed and built by 
private enterprise. Following the recommendations of the 
Committee of Review into Commonwealth Functions action was 
initiated to pass land development and sales to private 
enterprise. While private enterprise has carried out some 
subdivision, no satisfactory method has yet been found to make 
large scale land releases to private enterprise for 
comprehensive development of whole or even part neighbourhoods, 
nor has there been much pressure to pass the sale of land to 
private enterprise. 

Private Enterprise Subdivision 
Much of the problem in establishing a system for private 
enterprise land development relates to the lack of development 
control legislation to enforce either building standards for 
engineering works in particular, or to provide land use controls 
where land is not subdivided or directly released by the 
Commonwealth. 

Any general examination of the Building Ordinance 1972, and the 
ACT Building Manual reveals that neither the legislative 
draftsman nor the Building Standards Committee(l) contemplated 
that the Building Controller would venture too far beyond 
domestic buildings and limited commercial and industrial 
buildings. Accordingly, there is a total absence of legislation 
or policy to control complex engineering works involved in 
private enterprise land development. Thus, any system of land 
development involving private enterprise, ( but see NCDC 
Submission No.3 to the White Committee pp.Ql-19 for a discussion 
of the advantages and disadvantages of such a proposal) would 
involve either amendment to the Building Ordinance and, it is 
submitted, the induction of inspectors with professional 
engineering qualifications, or the introduction of a land 
development ordinance (as suggested by the NCDC at p. Q-7 of its 
third submission to the White Committee). 

But, as a Subdivision Ordinance would need to be made under the 
Seat of Government (Administration) Act 1910 it would be 
contrary to the general strategy of this Report. It is 
considered essential that all planning legislation stem from a 
single authority and therefore the normal provisions found in 
local government legislation relating to subdivision 
requirements, standards, and procedures for enforcement, ought 
to be incorporated into a Subdivision Regulation made pursuant 
to the Planning Act. 
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Further, the City Area Leases Ordinance 1936 was conceived with 
the thought in mind that no party, other than the Commonwealth 
might deal in land. Although the legislation is not explicit, it 
reflects the basis on which the leasehold system was 
established, i.e., that control to prevent speculation in land 
would be achieved by the Commonwealth retaining the land 
development function(2).The City Area Leases Ordinance contains 
no provision for private subdivision of land and 8.29 requires 
land to be held as one undivided parcel, except, that pursuant 
to 5.30, it may be sublet. 

However, s.26 would appear to provide the means to permit 
subdivision. The section prOVides that a lessee may surrender a 
lease with the intention of being granted another lease which 
may contain all or part of the original land. The original 
purpose of this section according to the early side note was to 
permit amalgamation of a smaller block into a larger, but that 
sidenote was changed in later amendments. As the section now 
stands a developer could be granted a lease over a large parcel 
of land and successively surrender the lease, for regrant of" 
another, reduced by the size of any subdivided blocks previously 
within the original parcel. The subdivided blocks would be 
subject to separate leases granted to the developer for 
reassignment to private purchasers. 

A simpler, more effective method, and one raising less doubt as 
to the proper use of the Ordinance, would be to amend the City 
Area Leases Ordinance to permit the grant of a lease of a parcel 
of land for the purposes of subdivision. Subject to the 
completion of a development plan to the satisfaction of the 
Subdivision Regulations, the City Area Leases Ordinance would 
provide for separate title to be registered in the developer's 
name over each parcel of land created by the development plan, 
pursuant to s.61(1) of the Real Property Ordinance 1925. To 
prevent speculation through stockpiling of land, developers 
would have the option of erecting project homes on each block 
within the normal bUilding covenant period, or electing to 
submit the land for auction within six months of being granted 
title. 

Development Rights' 
In the scenario being presented in this Report, it would be 
necessary to make legal provisions for the grant and control of 

. rights to develop: 

•	 vacant land leased out by the Commonwealth, 
•	 vacant land reassigned by a developer after subdivision, 
•	 previously developed land, where the intention is to 

redevelop for the same or some other purpose, 
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assuming leases would no longer be restricted by purpose 
clauses, and territorial legislation would be integrated to 
provide adequate control over land use and building works. 

Vacant Land leased out by the Commonwealth 
At present the document "NCDC Design and Siting Policies 1973" 
prescribes the external design and siting conditions which apply 
to detached houses, buildings other than detached houses and 
signs. Medium density dwellings are subject to separate "Design 
and Siting Controls". In lieu of any specific conditions, the 
policies set out in the documents govern consideration of design 
and siting applications. The NCDC has no statutory power to 
consider wider aspects of development once land is leased. 
However, the principal policy document states in both Parts II 
and III that: 

"	 any special design and siting requirements contained in the 
conditions of lease, the conditions of building approval, 
or in any plan or document that is exhibited or otherwise 
made available for public inspection prior to the offer or 
grant of a lease, constitute the Commission's design and 
siting policy in respect of the development of a lease and 
shall override any other policy stated herein with which it 
may conflict ••• " 

\ihether these declarations constitute enforceable development 
conditions is uncertain. Further, it is doubtful that such an ad 
hoc method of making development conditions is any longer 
acceptable. Firstly, the lease is not the appropriate document 
for specifying development conditions, and although requirements 
for gross floor area, permissable floor areas for specified 
activity (e.g, retailing) and car parking, may be included in 
lease covenants they are not a satisfactory vehicle for 
exhaustively setting out development conditions. Secondly, 
conditions of bUilding approval may relate only to structural 
sufficiency and external design and siting, and in any case the 
latter conditions must be based on existing design and siting 
policies if they are not liable to be struck down on appeal. 

Thirdly, it is doubtful how effective Uconditions in any plan or 
document exhibited or made available for inspection prior to the 
offer or grant of a lease" might be if challenged on appeal to a 
properly constituted appeal tribunal (rather than the limited 
jurisdiction Design and Siting Review Committee).No reference is 
made to where, when or for how long the conditions might be 
inspected or exhibited and on at least -one occasion, conditions 
were notified for the first time just prior to the commencement 
of auction. (The relevant conditions were subsequently 
breached). Such provisions have the potential to be unfair to 
the purchaser, although the modifying conditions are usually 
more liberal than the general design and siting conditions. They 
may also put the planning intention in jeopardy because their 
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notification is so vague and uncertain as to bring into doubt 
whether it was reasonable to expect the purchaser to be aware of 
them. The consequence of all this is that a potential developer 
may find himself bound not only by special convenants in his 
lease, but he may also be. subject to special design and siting 
policies annexed to the sale documents, and, where there are any 
gaps, the general design and siting policies of the NCDC would 
apply to the proposed development. 

To overcome a range of development control problems the general 
development conditions ought first to be embodied in schedules 
to Development Regulations made under the Planning Act to 
ensure that it is clear that they are statutory requirements and 
not simply guidelines for consideration of applications. The 
Regulations would provide for the adoption of special 
development conditions by res'olution of the NCDC where it was 
necessary to do so for land being leased out by the 
Commonwealth. Places where conditions would be published and 
exhibited, and when and for how long publication and exhibition 
would continue, would be regulated. Properly adopted development 
conditions could after due process be certified as having met 
the requirements of the legislaOtion, and be annexed to any 
development documentation with some assurance that they would be 
upheld at appeal as being the proper basis for consideration of 
an application for development approval. 

Private Sale of Subdivided Land 
The purchaser of a lease of land subdivided pursuant to the 
Subdivision Ordinance would have the right to develop the land 
according to any conditions contained in the relevant district 
plan and development plan. Under the existing system, the 
subdivider negotiates the lease purpose clause with the 
Commonwealth or transacts the transfer after which the 
purchaser negotiates lease with the Commonwealth. 

Private enterprise subdivision creates difficulties for the 
planning authority whose objective is that the urban design 
standards of the land developer match those of areas developed 
by the Commonwealth(3). The Commonwealth may wish to 
predetermine development conditions, but if it does how does it 
annex them to the leases? How does it persuade a subdivider to 
advise purchasers that they should seek planning advice before 
purchase? It is likely that purchasers will apply for 
development approval unaware of the district plan and 
development plan under which their land became available. There 
is likely to be less of a problem for developers of detached 
houses than for other forms of dwellings and industrial or 
commercial buildings. However in all cases the problems for the 
present system of disjointed control between land management and 
planning will be accentuated by private subdivision. 
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In the present circumstances a landholder would apply for 
development approval for a proposed land use involving the 
erection of one or more structures. The development application 
would probably result from negotiation between purchaser and 
land developer, the activity reflecting the lessees' 
interpretation of the land use designation, while the external 
design and siting might reflect his interpetation of the 
policies. The NCDC would be required to assess the application 
against the policies with only vague statutory power to impose 
further conditions pursuant to 5.6(2) of the Design and Siting 
Ordinance. Any variation between the planned land use and that 
proposed by the developer would have to be negotiated with the 
Minister's delegate for leasing (e.g. the planning intention 
might require medium density development, the purpose clause 
specify 'residential' and the developer apply to erect serviced 
apartments. Only the leasing delegate could determine whether 
the proposal could proceed. Further, the matter could only be 
decided on definition of the words in the purpose clause, the 
land use intention would not be relevant). 

The proposed Planning Act provides a range of matters against 
which a development application would be tested. Under the Act 
the planning authority is permitted to consider the proposed 
activity and determine whether it is consistent with the 
authorised land use plans. The Act provides the power to refuse 
a development application,including unacceptable land use 
activities, or to approve an application with or without 
conditions designed to ensure that the proposed development 
conforms with the matters set out for consideration in the Act. 
Because the planning Authority has wide powers of consideration 
bestowed by the Act the generality of the development conditions 
in the regulations would not need to be modified by development 
conditions attaching to the specific grant of a lease unless 
there was a particular requirement to ensure that the developer 
coud not escape the condition. 

Redevelopment of Land for the Same or Some other Purpose 
Presently, redevelopment of land requires building and design 
and siting approval and, where a change of use is required, a 
variation to the purpose clause in the lease through the Supreme 
Court of the ACT. Usually, redevelopment can only be initiated 
after adoption by the NCDC of a policy and development plan 
permitting different or higher order uses to those presently 
specified. Lessees of commercial or industrial land seeking to 
redevelop would be likely to first seek to negotiate with the 
NCDC before formally applying for purpose clause variation with 
or without orders as to specific development conditions. Such 
negotiation is usually informal and only application for purpose 
clause variation is public under s.llA of the Ordinance. 
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Under the proposed Act the. absence of a lease purpose clause 
would eliminate the need for either the existing Supreme Court 
action or to establish a Land Use Tribunal as proposed by the 
JPC Report (1979). There is only marginal difference between 
the proposed system and the proposal by the White Committee that 

. the NCDC be responsible for lease purpose variation subject to 
change being consistent with an approved plan and right of 
appeal (4). If the Commission is to be bound to determine an 
application for land use change against an approved policy and 
the Appeals Tribunal is to be bound to consider appeals only on 
the basis of administration of those policies (5), a de facto 
zoning system would clearly exist and the lease purpose clause 
would be redundant. 

Originally, application to the Supreme Court was intended to 
provide an impartial forum for objectors to lease purpose 
variation at a time when there was no other avenue for public 
participation (6). However, as district plans would be subject 
to public consultation and development applications to third 
party objection, the rationale for application to the Court 
loses its justification. Further, as third parties would have 
both the right of objection to the original application and the 
right to appeal from the planning authority's decision, 
additional protection for third party rights appears 
unnecessary. (Recommendation 10.23 of the White Committee 
Report, to prevent third party appeals against land use, leasing 
and design and siting decisions would appear contrary to every 
principle of public participation and ought properly to be 
ignored). 

In summary, under the proposed system a landholder would apply 
for development approval based on land uses permitted by an 
authorised plan. No purpose clause would be involved. The 
application would be determined according to the matters set 
down in the Act (including land use) and although the procedures 
discussed below increase the complexity of the process in order 
to allow objection, this is considered justified by the more 
open system of planning proposed. 

The Processing of Development Applications 
Applications for development approval are of interest and 
importance to other parties besides the applicant. The planning 
authority will wish to ensure that the activity and any 
structures or works undertaken is consistent wth its objectives 
for the development of the area. Other authorities will be 
concerned about tne demand made on the services they provide and 
conformity with standards they have established for users. Some 
authorities will be concerned about the effect of development on 
the conservation of the existing natural environment or on 
places being conserved because of cultural significance. 
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In addition to authorities representing wider community 
interests, there are other organisations and groups with 
conservation interests anxious to ensure that their views are 
adequately considered when any development is being 
contemplated. Such organisations mayor may not have direct 
interests in land affected by the proposed development. 

Finally there are other landholders whose own properties lie 
adjacent to the .land now subject to a development application 
whose environment. amenity and possibly livelihood will be 
affected by the changes to their environment introduced by 
further development. 

Each of these groups would appear to have a justifiable claim to 
have their views considered in the determination of any 
development application. It has been shown elsewhere in this 
Report that, putting aside representations by statutory 
authorities and government departments, objection or comment on 
proposed development is presently limited to responses to draft 
Environmental Impact Statements made under the Environmental 
Protection (Assessment of Impacts) Act and objections to 
applications to vary purpose clause in leases made under the 
City Area Leases Ordinance. In addition power exists under s.13 
of the Buildings (Design and Siting) Ordinance to call witnesses 
at hearings of appeals, but no right exists to demand to be 
heard. Nor are other avenues of administrative appeal available 
at present. Whether a decision under the proposed Act to approve 
a development application would constitute a decision for the 
purposes of the Administrative Decisions (Judicial Review) Act 
1975 is open to question. However, it is better to provide for 
appeals within the planning system and avoid the use of general 
administrative laws if possible. 

On this basis it is proposed that certain classes of development 
applications would have to be publicly notified prior to 
determination and would be subject to objection by interested 
parties. As a general rule, detached dwelling houses to be 
erected on vacant land, other than a dwelling replacing a 
demolished dwelling, should not need to be publicly notified. It 
is believed that, a private home builder ought to be allowed to 
establish himself in a developing area without possible 
harrassment by other landholders who have already established 
themselves. The concept of reciprocal amenity is well 
established and each landholder has to expect that the nature of 
the area will be modified by each new arrival. Early arrivals 
cannot reasonably expect those following on to simply take what 
is left of the available amenity so that, providing the 
requirement in relation to siting is met, no objection need be 
considered (7). However, where an authority proposes to exercise 
discretion so as to vary the anticipated amenity, say, by 
allowing building beyond prescribed setbacks, the matter ought 
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to be open to objection or comment. Further, where the 
landholder later decides to extend or add to his dwelling, such 
development ought to be subject to notification. 

However, any alterations or additions to detached houses would 
attract public notification. In addition all commercial and 
industrial development, and medium density development other 
than medium density development shown on an original District 
Plan, would be notifiable. 

Objections to the idea of notificationable development arise on 
three grounds. Firstly, it would slow the processing of 
development applications and add to the cost of building. 
Secondly, in a city with only one newspaper and notifiable 
development applications expected to run at about 5000 per annum 
(8) the sheer volume of advertisements,(about 20 per day) might 
very well be counter-productive by obscuring rather than 
highlighting proposed developments. Thirdly, notification 
together with third party rights to objection might invite 
vexatious appeal (9). 

An unopposed development application would be delayed between 21 
and 28 days dependent on the public exhibition period and any 
delay in publication. It would be difficult to conceive of a 
commercial or industrial development whose lead time would be 
so critical as to be affected by such a delay. Nor is it likely 
that any domestic extension would be of such pressing urgency 
that it could not be delayed for the prescribed period. The 
additional delay for opposed applications would depend upon the 
objector's response to the planning authority's determination. 
The minimum additional period would be 14 days while the 
objector considers an appeal. An appeal might involve a further 
30-60 days and a further appeal on a matter of law, even longer. 
Any attempt to predict the total period would only be 
speculative. 

It could normally be expected that while objections might 
sometimes be little more than a knee jerk reaction by a 
neighbour, an appeal from a determination by the planning 
authority would generally indicate a deeper concern about the 
proposed development. Currently, Canberra residents apparently 
expect to be consulted about neighbour development. When they 
are not they tend to complain either to the Minister, or the 
Commonwealth Ombudsman. The more sophisticated may make 
overtures under s.13 of the administrative Decisions (Judicial 
Review) Act 1975 or the Freedom of Information Act but no action 
has ever been commenced in a Court to reverse a development 
decision of the NCDC. 
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The time taken to consider an objection would add little to the 
total time to process an application. The time spent might 
reveal some matter overlooked by the planning authority, to the 
benefit of all parties. The process might also avoid totally 
wasteful use of inappropriate administrative law devices as is 
the current practice. 

Matters taken on appeal before the Tribunal are of greater 
concern. The appeal makes it clear that the appellant has a 
serious concern necessitating proper consideration. If he is 
right then the appeal process has properly served its funct~on. 

If he is wrong, then the process of impartial review should 
clear his mind of doubt and reinforce the planning process. If 
there is a likelihood of an applicant for development consent 
being disadvantaged by delay then the Tribunal's Rules of 
Procedure should provide for urgent hearings. 

The problem remains of the objector or appellant whose 
motivation is vexatious, frivolous or contrived to disadvantage 
a business competitor. As examples of the means of dealing with 
appelants of this nature, s.70 of the Environmental Planning and 
Assessment Act (NSW) and s.31 of the Planning Act (S.A.) both 
provide for costs to be awarded against vexatious and frivolous 
litigants and against litigants whose purpose has been to cause 
delay or obstruction. 

The final objection, that the volume of advertisements might 
obscure rather than highlight applications, ought to be dealt 
with in two stages. The advertisement would be expected to 
follow a standard format prescribed by Regulation. As an 
alternative to publication in the "Canberra Times", use of the 
two weekly papers circulating in Canberra would ease the burden 
on residents checking advertisements in the "Times", assist in 
localising advertisements, (North Side advertisements would be 
barred from the Southside edition and vice versa), and allow the 
small local papers to expand their community coverage through 
steady revenue generated from development applications. 

As a second stage, if it became clear that residents were being 
disadvantaged through an inability to keep abreast of 
advertisements in the local press it would be possible to adopt 
the requirement of some states (11) to require the posting of a 
notice of intention to develop on the property concerned. 
However, notices may be as obscure or more obscure than 
advertisements and would need to be used in conjunction with the 
prescribed publication. An alternative to the attaching of 
notices to the property subject to a development application is 
the direct notification of affected property owners in addition 
to the requirement to advertise(ll). With a risk that failure by 
the planning authority to notify an affected landholder could 
provide grounds for a claim for damges. 
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It is not proposed to debate appropriate periods for public 
comment, or for lodgement of objection and appeal. However, it 
would be expected that each period would not be less than 14 
days, and certainly no longer than 21 days. 

In summary therefore, it is proposed that development, other 
than' the erection of private dwelling houses on vacant land, 
would be subject to notification. Some minor structures could be 
exempt by schedule where their impact would be minimal. All 
interested parties would have the right of objection, and 
subsequently of appeal against the determination of the planning 
authority. Sanctions would apply to vexatious, and frivolous 
appeals and appeals undertaken solely to create obstruction and 
delay. 

Determination of Development Applications 
The matters for consideration by the planning authority have 
been referred to above. It is suggested that the Planning Act 
would provide for consideration of a range of issues similar to 
those set out in 8.90 of the EPA Act (NSW) and s.110 of the 
Planning Act (Northern Territory). Generally, those Acts 
require consideration to encompass authorised plans, 
environmental factors, submissions of eligible persons and 
authorities, the merits of the application, submissions of other 
authorities, and any other prescribed matter. Provisions of this 
nature are intended to provide the development control authority 
with exhaustive powers to consider all aspects of an application 
to ensure its conformity with authorised plans, statutory 
requirements in related law, and planning principles either 
established in local government legislation, policies, 
guidelines and professional practice. 

The application of similar practice in the ACT would: 

•	 require all applications to conform to authorised 
plans, 

•	 permit the refusal of a development application on the 
grounds of adverse environmental impact, 

•	 permit all matters presently covered by the performance 
standards of design and siting policies to be taken into 
consideration, 

•	 permit the modification of a development application to 
meet the physical requirements of a site, 

•	 reject premature (re)development where the Commonwealth 
was not prepared to upgrade necessary parts of the 
infrastructure at the time, 

•	 permit the refusal of an application having an adverse 
affect on a place subject to conservation legislation, 
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•	 permit the modification or refusal of an application 
where it would adversely affect service provided by the 
ACTEA and the authority administering the Canberra Water 
and Sewerage Regulations under the Building and Services 
Ordinance 1924. 

However, there are two important consequences of adopting this 
form of development control. At present no real discretion is 
available in considering development applications in the ACT. A 
land use in a lease purpose clause cannot be changed except by 
the application of the leaseholder. The new purpose must 
conform with the land use in the authorised 'policy' plan, but 
the planning authority can only influence an application to the 
extent of advising the Minister whether or not the new purpose 
is or is not repugnant to the principles governing the 
construction and development of the City. While there may be 
contention about whether a particular use conforms with the 
accepted interpretation of a land use, if it does, an adverse 
impact on the locality not foreseen when the policy plan was 
adopted will not provide grounds to refuse the application. 
While the rigidity of the purpose clause presently operates to 
prevent intrusive uses in some cases its rigidity can work 
against planning in others. 

With regard to external design and siting, the legislation and 
the policies operate to allow the NCDC discretion to modify its 
policies to achieve better design solutions where performance 
standards are met but quantitative standards are n9t completely 
rnet(12). It is unclear how "not completely" is to be measured. 
An appeal to the Design and Siting Review Committee is likely to 
be of limited satisfaction. 5.13 of the Buildings (Design and 
Siting) Ordinance 1964 requires the Committee to satisfy itself 
whether an application is likely to result in the NCDC policies 
not being carried out. If they are not, the Committee is 
required to dismiss the appeal. The Committee does not have the 
discretion to consider a case on its merits or against any issue 
other than the policies adopted by the NCDC. 

The proposed broadening of the matters to be considered in 
determining a development application, greatly expand the 
development control power but require that applications be 
considered on their merits. The effect would be to permit some 
intrusive development on occasions where statutory requirements 
have failed to properly close loopholes. Given the nature .of 
the appeal tribunal proposed by the Administrative Review 
Council, any independent tribunal would only be acceptable on 
the basis that it could exercise the discretion of the NCDC 
when dealing with appeals. It could be expected that the 
Tribunal would be keen to exercise the discretion in a more 
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innovative way than the Commission does at present so that the 
future path of city development would take on some element of 
uncertainty. Whether this would be a bad thing or not is open to 
debate. It is however, suggested that the present system is too 
inflexible. It is further suggested that the city development to 
date and the proposed (more flexible) planning system are 
sufficiently robust to ensure the preservation of the general 
planning objectives for Canberra. 

Enivronmental Impact 
Environmental impact is dealt with in detail in Chapter 5.The 
application would be subject to referral to the ACT 
Environmental Protection Authority and to any statutory 
requirements imposed by the Authority. 

Planning Appeals 
Planning appeals are dealt with in detail in Chapter 6. It is 
not proposed to discuss the matter further at this stage. It 
should however, be noted that in an appeal the planning 
authority would appear as respondent, as is the normal 
situation, rather than as an advisor to the Committee on the 
relevant policies as is the present situation. 

Building Control and Design and Siting Control 
At present control over the structural sufficiency of buildings, 
and matters relating to water supply and sewerage rests with the 
Building Controller under the Building Ordinance 1972. Matters 
of external design and siting are dealt with by the NCDC under 
the Buildings (Design and Siting) Ordinance 1964. 

Prior to the establishment of NCDC, building control was 
exercised by a Proper Authority pursuant to the Canberra 
Building Regulations. When the NCDC was established, a Building 
Ordinance 1964 was prepared concurrently with the Design and 
Siting Ordinance. Although the then Minister had agreed to the 
preparation of a Development Ordinance, the provisions of the 
Ordinance were whittled down to its present, largely emasculated 
form. The parliamentary draftsman in presenting the Ordinance to 
the NCDC advised the Commission that it should accept control in 
the field through the Proper Authority. The NCDC being unwilling 
to appoint its own inspectors accepted the parliamentary 
draftsman's advice(13). Thus, NCDC was to' exercise 
responsibility over town planning matters through 8.6 of the 
Design and Siting Ordinance and the Building Controller was to 
control structural sufficiency, health, comfort and safety under 
(the existing) s.33 of the Building Ordinance. 
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The proposal was at best a compromise with general practice in 
building control elsewhere. Building height, building set back, 
site coverage or plot ratio, gross floor area, are traditionally 
matters dealt with under building controls in all Western 
countries(14). In the ACT these matters fall within the design 
and siting power. The attitude towards building control seems 
analogous to that of the South Australian Bulding Act which "is 
primarily concerned with the mechanics and perfection of the 
construction of buildings •••• " (15). 

A number of cases dealing with the relationship between town 
planning and building control(16) indicate that building 
controls are delegated legislation and cannot override planning 
schemes which are unique (sui generis) through the way in which 
they are legally made. In the ACT this relationship holds true 
in principle but is confused by the failure to give land use 
plans legal status and by the equal ranking of the separate 
ordinances controlling design and siting and building control. 

The vfuite Committee (17) was persuaded by submissions presented 
to it that the detailed town planning controls exercised by the 
NCDC over urban design and architecture were no longer 
necessary. The Committee considered that in many cases it would 
be possible to reduce the design criteria to quantitative 
statements to provide builders with greater certainty in their 
own plan preparation and speed development processing 
(notwithstanding that it was pointed out that design and siting 
approval took less than 20% of the approval period). 

The Committee drew the conclusion that the Commission should 
translate its performance standards into quantitative standards 
(r.25),that the Building Controller should have the power to 
approve applications conforming with the standards (r.26), and 
that the scope of design and siting should be reduced to allow 
more scope for developer initiative (r.27). The Committee 
rejected a proposal to ease controls over building (18) that 
would reduce building inspections and transfer responsibility 
for faulty construction from the Building Controller to 
certifying builders or architects. 

It is normal practice for councils to have dual responsibility 
for town planning and building control and, as has been 
indicated above, it is required that building controls be 
exercised according to town planning requirements. However, the 
White Committee in its Report appears to be unable to properly 
appreciate the need for an integrated approach to the two 
functions as aspects of town planning and rejected the NCDC 
proposal that it should take over building control. At the same 
time it saw the need for integration of the two functions and 
recommended that the Building Controller should pay particular 
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attention to design and siting and take any necessary 
enforcement action (r.30). The Parliamentary Draftsman had made 
the same recommendation in 1964 with singular lack of 
sllccess(19). There are numerous examples since the White 
Committee's Report to demonstrate the Building Controller's 
reluctance to consider matters not falling within s.33 of his 
Ordinance. It is interesting to note that 88.43(1)(f9 and 
46(1)(e) require the Controller to issue stop or demolition 
orders in relation to external design and siting, but only when 
the work is contrary to an approval issued under the Design and 
Siting Ordinance and not for unauthorised construction 
(particularly signs not falling within the definition of 
structures). 

Both the existing design and siting powers and those proposed 
in this Report are adequate for exercising design and siting 
control (although inadequate for controlling land use). The key 
problem is proper enforcement. It is unreasonable to expect an 
authority to properly exercise a function for which it lacks 
statutory responsibility and it displays an unrealistic attitude 
towards the relationships between independent organisations to 
expect one to assign a significant portion of its resources to 
the informal execution of the other's responsibilities. There is 
general agreement that building control and design and siting 
control ought to be integrated, only the overall control is in 
question. 

The White Committee has taken the view that building control is 
part of the city management (now called technical services) 
function traditionally exercised by the Department. However, the 
authorities referred t·o above would indicate that building 
control belongs with town planning control and there is no 
logical reason to locate the function within a department of the 
Commonwealth Government. The advantage of placing building 
control under the planning authority is to allow the Controller 
to relate directly to other aspects of development control and 
to regard his duties as part of the development control 
function. The Controller would act as part of the planning team 
and assist in the informal resolution 'of development problems. 
It would allow apparent conflict between building and 
development to be resolved by a single superior authority where 
that authority's principal concern is the planning of the City. 
It would also provide the Controller with positive support in 
the often difficult task of enforcement, and place the ultimate 
responsibility where it belongs, with the planning authority. 
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Sanctions against Breach of Authorised Land Use 
The existing situation in the ACT is discussed in Chapter Eight 
above(20). In summary, 5.9 of the City Area Leases Ordinance 
makes provision for the Supreme Court to order a lessee not to 
use land for an unauthorised purpose on the application of the 
Minister or a resident in the Territory. No sanctions attach to 
the orders, but persistent breach could possibly lead to a 
contempt action or determination of the lease pursuant to 5.22 
of the City Area Leases Ordinance. For several reasons neither 
course is satisfactory as a town planning control firstly 
because no special recognition is given to the planning 
authority as an applicant before the Court. It would have to 
either persuade the Minister through his Department. to appear 
on its behalf, or acquire resident status and appear on its own 
account (s.9B(b)). Secondly, the lack of sanction encourages 
leaseholders to breach the purpose clause without fear of 
penalty. Thirdly, the process is a judicial one and there is 
little likelihood of quick action. Fourthly, the invoking of 
penalties would only come about as a result of persistent breach 
and in both cases (i.e., breach of lease or contempt of court) 
the bases of the penalty is a surrogate for the real issue of· 
land use breach. 

Enforcement of Development Control 
The present system of dealing with breaches of" land use has its 
origins in the amendment made to the City Area Leases Ordinance 
to remove penalties under 8.9 in October 1977.(22). The 
amendment arose from a notice of motion by the Chairman of the 
Senate Standing Committee on Regulations and Ordinances to 
disallow an amending ordinance then before the Houses and 
intended to increase the penalties for breach of the purpose 
clause in a lease. The chairman took the view that fines were 
not the appropriate penalty for breach on contract (i.e., lease) 
and the 11inister withdrew the proposed amendment as there was a 
likelihood that disallowance might jeopardise the leasehold 
system. The line of reasoning taken in the Senate highlights 
the problems with surrogate methods of planning control. 
Attention was focussed on the lease as a form of contract. The 
more obvious uses as part of the land tenure and planning 
systems, were ignored. 

Enforcement in the Australian States 
The general principle that has applied in all planning systems 
is that breaches of planning requirements attract appropriate 
penalty. In Victoria, the Town and Country Planning Act (8.49) 
provides for the issue of an injunction against a landholder in 
breach of an obligation imposed by the Act including a planning 
scheme and for fines of $2000 for first offences, $3000 for 
second offences and $200 per day for continuing offences. In 
Queensland both the Local Government Act and the City of 
Brisbane Planning Act provide fines for 'offences and continuing 
offences. (s33(20) and 24 respectively). In NSW 8.123 of the 
Environmental Planning and Assessment Act provides for any 
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person to seek an injunction against a landholder in breach of 
the Act and for the grant of orders by the Land and Environment 
Court. Failure to comply with an order may lead to committal or 
orders for sequestration against an offender. In addition, s.125 
provides that a breach of s.76 (restriction on development 
without approval) is an offence having a penalty of $20 000 with 
daily penalties of $1000. The Northern Territory Planning Act 
(ss.60-63) provides fines of $5000 for breaches of the Act with 
daily penalties of $100. Both s.10(4) of the Town Planning and 
Development Act (W.A.) and 8.42 of the Metropolitan Region Town 
Planning Scheme Act carry penalties of $2000 and daily penalties 
of $200 plus the right to seek injuctions against breaches of 
planning schemes. Similar provisions apply under s. 847 of the 
Tasmanian Local Government Act and 8.36(7) of the South 
Australian Planning Act. The U.K. Town and Country Planning Act 
1971 (ss.108) provides a penalty of 1000 pounds. 

The offence provisions of other planning systems indicate that 
fines are a normal and appropriate means of remedying a breach 
of a statutory planning requirement. It is also appropriate to 
precede a prosecution with an enforcement notice and/or 
injunction to give the offending landholder reasonable time to 
remedy the breach. The value of the enforcement notice is that 
it establishes the nature of the breach and the time at which 
the landholder was formally notified to cease, without recourse 
to court action. Enforcement notices can be expected to be 
obeyed only if it is clear that they are backed up by severe 
monetary penalties for continuing breach. 

It is quite possible that any future attempt to amend the City 
Area Leases Ordinance to reinstate offence provisions in 5.9 
would meet the same fate as they did in 1976. Therefore, it is 
necessary for offences to be seen to relate to breaches of 
statutory planning requirements. The proposed Planning Act 
contains provision for an offence of breaching a requirement of 
a District Plan. The first stage of remedying a breach would 
require the planning authority to issue an enforcement notice 
setting out the nature of the breach of the Act. The lessee 
would have 14 days to respond. Failure to cease would result in 
the issue of an injunction and, ultimately, action in the 
Supreme Court of the ACT. In 1976 it was proposed that offences 
would attract fines of $1000 for first offences and $10 000 for 
subsequent offences. It is suggested that the gap is too large. 
If subsequent offences are sufficiently serious to attract a 
fine of $10 000, a first offence might be expected to incur a 
penalty of at least half that sum. Further, there is no mention 
of daily penalties. 

In comparison with penalties presently imposed by ACT courts 
such penalties appear draconian. While they may appear 
consistent with fines imposed for similar offenc~s elsewhere, 
they are out of scale with other criminal penalties. A more 
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appropriate fine might be $5000 for the original offence, $1000 
per "day for continuing offences up to 30 days, thereafter the 
issue of sequestration orders against the offending property. 

Sanctions against Unauthorised Building Works 
Section 51 of the Building. Ordinance provides fines of $400 for 
failing to comply with a stop work or demolition notice, and 
fines of $50 for each day that the offence continues. The 
Ordinance makes no provision for the Building Controller to go 
onto land to carry out demolition where the landholder ignores a 
demolition order although similar provisions are made in a 
number of planning acts. 

Where a landholder ignores a demolition order there is doubt 
whether the power to impose continuing fines would be used by 
ACT courts. If for example a period of two months were to elapse 
before the Building Controller could again get an offender 
before the Court, the accumulated fines would amount to $200. 
Unreported cases would indicate that the charges would be 
dismissed under s.556A of the Crimes Act (NSW). In the most 
recent case of an action for demolition (unreported) the 
Department eventually leased additional land to the offender in 
order to technically extinguish the breach. 

While the problems of building control are peripheral to this 
Report, the effects of unauthorised building are likely to 
impact adversely on the planned amenity in localities where they 
occur. However, there is an apparent reluctance of courts to 
order demolition where some other solution can be found, 
particularly if the development is structurally sufficient and 
not likely to become unsafe (23). It may be that the 
unauthorised erection of a building creates a situation where a 
neighbour might seek damages for loss of amenity, and the Court 
may possibly see this as a reasonable compromise. However, on 
the face of it, the only available recourse in the ACT might be 
for the Commonwealth to be prepared to determine the lease for 
breach of covenant. 

Betterment 
Section llA(9) provides for the payment of betterment where the' 
purpose clause in a lease has been varied by order of the 
Supreme Court. Betterment is payable at the rate of fifty per 
cent of difference between the value of the land for the use 
prescribed in the purpose clause, and the value of the land for 
the purpose being sought. A further $1500 is deducted from the 
difference between half the new and old values to arrive at 
betterment. 
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\vhile betterment, as discussed in Chapter Eight, fails to meet' 
the objective of returning to the community some of the value 
gained by the landholder ~rom public planning action, betterment 
in the ACT serves a different purpose. In the ACT land is leased 
out at a price determined by the potential land use. Where the 
landholder proposes to use the land for a different purpose, the 
lessor would seem to have the right to expect a further premium 
for the additional uses he is agreeing to. The view could be 
taken that if the lessor had offered the land for the higher use 
at the time of original sale he would have received the 
additional benefit the landholder will now gain. Further, as the 
lessor is also responsible for the planning and implementation 
the lessee wishes to take advantage of, he is justified in 
requiring an additional premium for the extra benefits he 
provides to the lessee. 

What reason can be given for the complex formula adopted in 1970 
to determine betterment? (24). If the lessee gains some 
advantage from a change in his lease resultant from the lessors' 
actions he should pay the full amount of the extra benefit if he 
proposes to use the additional benefits, for, if he were to sell 
the lease for the new value without any further improvement to 
the land, the 50% + $1500 he saved under the present betterment 
formula represents an unearned increment in the purest sense. 
Clearly betterment payment ought to equal the full value of the 
betterment generated by the change. 

Compensation 
Compensation is discussed in Chapter Eight above. To date the 
progression of planning has not revealed a situation where an 
incumbent lessee has been injuriously affected by a planning 
decision, other than design and siting decisions that have given 
rise to civil actions for damages. This situation has been 
brought about largely because planning has been limited to 
greenfield development. Future planning will inevitably involve 
urban consolidation and much more complex relationships between 
planners and landholders. So far the careful segregation of 
conflicting land use and the ability to make generous 
reservations for roads and services allows most residential 
areas to be assured of long term protection against any 
diminution in amenity. However, as the redevelopment of Torrens 
Street, Braddon demonstrates, planning decisions even at this 
stage are capable of dramatic impact on existing landholders. 
Generally the Australian States allow claims for compensation 
arising out of injurious affection. However, as Chapter Eight 
indicates, the matters for compensation vary greatly from place 
to place. 
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In the ACT a lessee takes his land for a limited period and for 
a specified purpose. Previous recommendations make it clear that 
the tight system of planning control presently practiced is to 
be reinforced and not weakened. Therefore lessees should be able 
to continue to order their affairs on the basis that the 
planning authority will carry out its duties with diligence and 
due care. Further, the general aim of this Report has been to 
lead the relationship between the community and government away 
from the traditional landlord/landholder relationship towards a 
more acceptable" relationship where the lease is less important 
than the title over the land and lessees are seen as members of 
the local community not as tenants. Therefore where planning 
fails to meet the lessee's expectations some rights might arise 
in regard to compensation. 

A claim for compensation would appear to arise in two 
circumstances. If the planning authority makes an error 
resulting in loss to a landholder and the nature of the error 
can be established, then grounds for compensation should exist. 
Secondly, if a revised District Plan or Development Plan results 
in diminution of amenity to a measurable extent, or affect a 
business operation by the introduction of new and unexpected 
competition or the restriction of access to premises, grounds 
for compensation might arise. But such cases would depend on a 
number of issues. Landholders would have had the right to 
examine and object to the draft plans. Some diminution of 
amenity is inevitable in change. If the diminution had been 
identified in the draft plan, and dealt with openly, it might be 
defensible. Some diminution might still leave the residual 
amenity at reasonable levels. New competition is an inevitable 
consequence of change but lessees have in the past bought on the 
mutual understanding of limited or extended exclusiveness of 
operation. 

The circumstances in which claims for compensation might arise 
indicate that the matter could rarely be adequately treated 
through administrative decisions. All things being equal the 
principle that planning schemes should not give rise to claims 
for injurious affection is attractive, but the situation in the 
ACT differs from most other places. The Commonwealth has been 
able to set the rules and as Part One has indicated, very much 
have things its own way from the start. If the need now arises 
to change its own plans it ought to have to pay for the 
privilege of doing so if those changes cause inconvenience or 
loss to residents of the Territory. Accordingly it is to be 
recommended that the proposed Planning Act provide for claims 
for compensation for injurious affection arising out of District 
Plans and Development Plans and from planning error where this 
occurs. 
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Existing Use Rights 
At present existing use rights are built into leases because the 
purpose clause may only be changed by voluntary action on the 
part of the lessee. The need in the ACT is to provide some 
limitation on use rights so that changes in District Plans may 
be implemented in reasonable time. Chapter Eight indicates no 
uniform patterns in use rights legislation except that no State 
sets a limit on the time an existing use may continue provided 
that it is carried on continuously. The proposed Act would 
reflect this attitude because a lessee ought to be able to enjoy 
the lease he entered into for the purpose he entered it and for 
the full period of the original agreement. In such circumstances 
the use would not change until the end of term. However, all 
leases contain provision for their determination if not used for 
the prescribed use ~or twelve months, and this provides a 
convenient basis for a discontinuance period. 

Notwithstanding the understanding that existing use rights might 
continue till end of term, it is not proposed that a lessee 
would be permitted to alter, extend, or redevelop the land for 
the furtherance of existing use rights. Nor would a lessee be 
entitled to change to another non-conforming use even if the 
latter use was to be less repugnant to the plan. Under some 
circumstances the restrictions placed on the existing user might 
give rise to either a claim for compensation or the right to 
require the Commonwealth to resume the land and improvements at 
market value. 

Home Occupations 
The right of a bona fide resident to carryon his profession, 
trade, occupation or calling on land leased for residential 
purposes only, was introduced into the City Area Leases 
Ordinance in 1929 (25) after a review of the Ordinance made in 
1928 (26). The FCC reported that the provisions were being 
introduced to assist existing lessees and to remove " ••• some 
alleged causes of hardship •• " particularly as the original 
section was retrospective in its application. It would appear 
that then as now, lessees commenced their home occupations and 
later sought approval to legalise their position. The provisions 
of s.8A of the City Area Leases Ordinance 1924-1926 are now 
found almost intact in s.10 of the City Area Leases Ordinance 
1936. 

The subject of home occupation has become of increasing concern 
over the past six years, and occupied the attention of both the 
JPC on Planning in the ACT and the White Committee. The subject 
excites less attention in the Australian States, where no 
provision is made for home occupation in principal planning 
legislation. In NSW, local environmental plans may make 
provisions for home occupations (see for example Municipality of 
Queanbeyan Planning Scheme (27). Similar provisions are found in 
the regulations under the South Australian Planning Act, and in 
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the Melbourne Metro olitan Planning Scheme Ordinance 1968 
(28) and in Western Australian planning schemes. Genera y home 
occupations are permitted under various regulations and 
ordinances in the Australian States where: 

they are carried on by a bona fide resident alone, or 
•	 assisted by one other bona fide resident and, 
•	 the area occupied for the use does not exceed 30 square 

metres, 
•	 there is no advertising other than a sign stating the 

name of the business, 
• power equipment is limited to domestic tools (O.4kw) 
•	 vehicles used in relation to the business do not exceed 

2 tonne 
•	 there is no adverse effect on the amenity of the area 

through noise, smoke, dust, etc., 
•	 there is no increase in the load on public utilities, 

there is no retail sale of goods other than goods 
produced on the premises. 

The general objectives of controls over home occupations are to 
ensure that they do not change the nature of residential areas: 

•	 visually, through the introduction of visitor carparking 
in the street or at the front of the house with the 
loss of domestic landscaping, or 

•	 through alterations to the facade of building, detracting 
from its domestic appearance and creating a commercial 
intrusion into the domestic streetscape, 

•	 operationally, through overloading public utilities or 
requiring additional power, water or drainage, or 

•	 through increased traffic and parking generation, or 
•	 through increases in non residential activity likely to 

diminish the planned residential amenity of the area, and 
•	 through changes made to adjacent properties to screen 

them from the undesirable effects of commercial 
activity, and 

•	 functionally, through the gradual intrusion of non
domestic activity by non-residents leading to rezoning, 
or the introduction of offensive, nuisance or merely 
intensive uses likely to drive other landholders out of 
the area. 

In the ACT, a general failure by the Department of Interior to 
properly enforce s.10 led to a proliferation of breaches of the 
ordinance, particularly amongst medical practitioners, some of 
whom had established neighbourhood practices in houses before 
commercial premises were available in newly developing suburbs, 
and who were loath to move after many years. Of course, other 
practitioners had simply taken over houses because they 
represented a good investment and could be sold off as 
residences if the needs of the practice subsequently changed. 
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A further irritant to the planning authority was the 
establishment of restaurants in houses in Kingston, particularly 
at a time when Kingston was having difficulty getting off the 
ground as a residential redevelopment area. 

Another and potentially more serious problem was the taking over 
of dwelling houses by adjoining businesses in Torrens Street 
Braddon, where in a classic example of planning blight, 
businesses fronting Lonsdale Street gradually took over the 
open areas of houses in Torrens Street as storage areas. Total 
failure of the Department to prosecute led to the need to 
either legitimise the uses or attempt to invoke the weak 
provisions of s.9 of the Ordinance to have the land returned to 
its proper use. In the event the land use designation was 
changed and commercial buildings have now replaced the dwelling 
houses. 

Further examples of intrusion on residential amenity may be 
found in "art galleries" conducted from dweLl i.ng houses, and 
businesses involving large commercial vehicles. In the first 
example, the two largest private art dealers in Canberra 
eventually reached a size where traffic and parking generation 
was out of scale with the residential street in which the 
businesses were located and the buildings had ceased to be pre
dominantly domestic. In both cases the lessees were warned that 
approvals would not be renewed and the businesses are in the 
process of building their own commercial premises. 

In the second example, it is a common practice for the owners 
of heavy vehicles operating from residential leases to park in 
the street, including on plantations and in front driveways. 
Whether the parking of a vehicle, and its servicing is a breach 
of the purpose clause depends on whether its use can be linked 
to the use of the house (29). However, the only satisfactory 
solution to this problem lies in an amendment to the Motor 
Traffic Ordinance 1936 to prevent heavy vehicles from entering 
residential streets other than to pick up or set down loads. The 
amendment has been under discussion for a number of years(30). 

In the ACT applications pursuant to 5.10 are determined by 
officers of the Department of Territories and Local Government 
acting as delegates of the Minister. Applications are referred 
to the NCDC for its comment and to residents considered by the 
Department as likely to be affected by the proposal. The 
decision of the Department to approve an application is subject 
to review annually. In reaching its decision the Department 
considers itself bound only by the Ordinance. As it does not 
publicise neighbour comment there is no way to tell whether it 
is influenced by the comments at all. However, there is a long 
history of Departmental refusal to accept planning objection as 
a basis for refusal of an application. This is despite the 
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warning given to the Department by the Attorney General (31) 
that there is a possibility that an approval of an application 
under 8.10 may be legally ineffective if the Minister or his 
delegate is not aware of the way in which the NCDC has exercised 
its statutory functions. If Department is aware of the 
Commission's views they are binding on the Minister and his 
delegate. 

In 1979 the JPC on Planning in the ACT expressed serious concern 
about the Department's failure to enforce the planning system, 
but by 1982, there had been little if any improvement, and the 
NCDC presented a number of examples of failure by the Department 
to deal properly with applications under 8.10.(32). The White 
Committee was not prepared to comment openly on the quality of 
the Department's administration of the leasehold system (33) 
preferring instead to recommend that the estate management be 
transferred to the NCDC without reference to particular examples 
of the Department's ineffectiveness. 

In any event there is a need to regularise the process of 
dealing with home occupations. At present the NCDC comments on 
applications after assessing them against criteria set out in an 
in-house policy document. The criteria ought to be adopted as 
public policy in the short run and incorporated in planning 
regulations in due course. 

Planning regulations for home occupations would provide that: 

• applications would be subject to public notification, 
• objections from affected parties would be considered, 
•	 decisions would be subject to appeal by any person 

aggrieved (i.e., the applicant or an objector to the 
original application), 

•	 an approval would be in the form of a permit, 
•	 the fee for a permit would be based on a portion of 

reasonable rent for similar commercial floor space, 
•	 failure to produce a permit would be conclusive evidence 

of an offence, 
the maximum permissable floor area used for a home 
occupation would be limited to 30 square metres, 

•	 no vehicle having a load capacity exceeding 2tonne 
could be used in the business, 
signs, other than a sign denoting the business name 
would be prohibited, 
retail selling would be prohibited, 
the number of persons permitted to assist the bona fide 
resident could not exceed one, 
activities prescribed by schedule to be prohibited. 
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The objectives of the regulations in addition to those set out 
at the beginning of the section are to limit the range of home 
occupations to exclude light industrial uses and commercial 
activities including personal services such as barbering, which 
properly belong in commercial areas. Light industrial and 
industrial uses such as mechanical repairs and vehicle 
servicing, motor body repairs, metal fabrication and repetitive 
industrial uses need to be excluded from residential areas for 
reasons of safeguarding the residential amenity of the area, to 
ensure that unsafe activities are not introduced into 
residential areas, and to ensure that industries and businesses 
involving mechanical equipment and vehicles are conveniently 
available for regular inspections of equipment. working 
conditions and practice. 

Planning Appeals 
Chapter Six outlines proposals for an appeals system involving 
an independent planning tribunal for the Territory. The powers 
and functions of the Tribunal are outlined in Chapter Ten (the 
proposed Planning Act). In respect of appeals arising out of 
development control matters, the Tribunal would have power to 
determine: 

•	 appeals against development conditions (land use and 
building) determined by the planning authority where 
the conditions go beyond conditions either adopted 
by statute or duly made and notified prior to sale, 

•	 appeals against stop work notices and demolition 
orders, 

• objections to development applications, 
•	 appeals against betterment. assessments, 
•	 appeals against decisions to allow or refuse 

applications to carryon home occupations. 
•	 appeals against discontinuance orders. 

Summary 
Chapters Eight and Nine have set out the principles for 
development control and examined development control in 
Australia, New Zealand and the United Kingdom. It should be 
noted that generally this examination of development control 
systems was confined to principal legislation and does not 
include a survey of local government bye laws and ordinances, 
because the objectives of the Report did not require study of 
the form and content of development control at such a detailed 
level. 

In these chapters it has been intended to show that ACT 
development control is defective because it lacks statutory 
backing, the processes are disjointed and lack coherency, and 
the administrative arrangements prevent adequate enforcement. It 
has been noted that two reviews of planning in the ACT have 
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reported on the inadequacies in similar terms to this Report. 
However, the recommendations of those Reports were predicated on 
the retention of the leasehold system, and the present structure 
of planning within the legislation of the ACT. 

This Report has advocated moving closer to the statutory systems 
found elsewhere, involving stronger links with the community in 
relation to third party objection and notification of 
development proposals. It is also proposed that the statutory 
backing to enforcement be strengthened to ensure that plans are 
properly implemented and there· is proper respect for the process 
which is supposed to ensure our safety, health and equitable 
sharing in the benefits of an organised environment. 
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CHAPTER TEN 

Planning Act 

Heads of Consideration for a Planning Act
 
and Instructions to the Legislative Draftsman
 

This chapter sets out the matters that should be considered in a 
Planning Act for the Australian Capital Territory. In the way of 
planning legislation it is neither new nor innovative or in any 
way remarkable. The only claims made for it are that it is 
appropriate, workable and sorely needed. 

The chapter follows the sequence that a planning act should 
follow. Clearly it does not purport to preempt the work that the 
legislative draftsman will do, but because of the nature of the 
Report it is necessary to be able to give something more in the 
way of an idea of what the final product would look like that 
what would normally be expected. A brief such as this would go 
through several drafts, and could be expected to emerge somewhat 
different at the end of the process. Further it would be 
anticipated that it would undergo some amendment after a period 
of trial in the field. 

For these reasons, although the brief has been carefully 
prepared, there has been no intention to actually write a draft 
Act, or to set down the planning requirements in legal 
phraseology. 

Status of the Legislation 
1.	 The enactment is to be an Act of the Commonwealth of 

Australia. 

2.	 The Act is to be exempt from the prOV1Slons of the 
Administrative A eals Tribunal Act 1977, the Administrative 
Decisions Judicial Review Act 5, and the Environmental 
Pro osals Assessment of 1m act Act 1975 where other specific 
provisions apply for appea s and objections relating to 
development control applications and plan adoption processes. 

3.	 The Act is to bind the Crown. 

Enactments to be Repealed or Amended 
4.	 The Act is to repeal ss 4(2) and (3), BA, 9,10, and 11 of the 

Pity Area Leases Ordinance 1936. 

5.	 The Act is to repeal the BUildings (Design and Siting) Ordinance 
1964. 

6.	 The Act is to repeal such sections of the Building Ordinance 
1972 as require the Building Controller to give consideration to 
the Buildings (Design and Siting) Ordinance in determining 
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applications for approval of plans and specifications, and to 
the said Ordinance in proposals to demolish, stop work on or 
approve for occupancy building works subject to the Building 
Ordinance. 

7.	 The Act is to repeal 5.12 of the Seat Of Government 
(Administration) Act 1910 insofar as it requires amendments to 
the gazetted plan of the City of Canberra to be laid before both 
Houses of Parliament before approval. 

8.	 The Act is to amend s.4 of the Leases Ordinance 1918 and 
Regulation SA. of the Leases Regulations to prevent the lease of 
land for any purpose other than a purpose specified in a 
District Plan made under this Act. 

9.	 The Act is to amend ss.3(1) and 3(3) of the Leases (Special 
Purpose) Ordinance 1925 to prevent the lease of land for any 
purpose other than a purpose specified in a District Plan made 
under this Act. 

10.	 The Act is to amend s.33 of the Ligour Ordinance 1975 so as to 
prevent the issue of a liqour licence to premises other than 
premises from which, in accordance with a District Plan made 
under this Act, the sale of liqour is an approved land use. 

11.	 The Act is to amend Part VI of the Nature Conservation Ordinance 
1980 to prevent the declaration of reserved areas except in 
areas designated for an open space use in District Plan made 
under this Act, or an area designated as a conservation area in 
a National Capital Development Plan made under this Act. 

12.	 The Act is to amend s.72A. of the Real Property Ordinance 1925 
to prevent the issue of a lease in lieu of a surrendered lease 
for any other purpose than a use specified in a District Plan 
made under this Act. 

13. The Act is to amend s.11(1) of the Unit Titles Ordinance 
1970 so as to require the Registrar of Titles administering the 
Ordinance to refuse approval to an application to subdivide the 
lease except where the proposed subdivision is in accordance 
with a District Plan made under this Act. 

Administration 
14. The	 Act is to provide for the Minister to have the power to 

require the National Capital Development Corporation: 

•	 to prepare National Capital Policies and National Capital 
Development Plans for submission to the Commonwealth 
Parliament for endorsement • 

•	 to prepare a Territorial Structure Plan and to be responsible 
for its implementation and periodic review. 
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• To	 oversight the implementation of National Capital Policies 
and Development Plans , 

•	 to appoint designated members of the National Capital 
Development Corporation subject to conditions set out below. 

•	 to review District Plans, to require their reconsideration by 
the Territorial Government if in his view the plans are 
inconsistent with the approved Structure Plan or with the 
orderly and proper planning of the City, and to recommend 
plans to the Administrator for assent. 

•	 to arbitrate on disagreements between the Territorial 
Government and the planning authority over District Plans and 
Development Plans. 

16.	 The Act is to provide fo~ the Minister to make regulations to 
permit the Corporation to fund its operations through the 
levying of charges for professional services to the Territorial 
Government t through the sale of land (but not rates derived) and 
through charges incurred in the administration of land on behalf 
of the Commonwealth, including charges related to the private 
development of land. 

17.	 The Act is to provide that in the Territory no Department or 
Authority of the Commonwealth may undertake any works or carry 
out any development, or use Commonwealth property, or any 
property leased commercially or privately except where the 
actions or the use is in accordance with an approved District 
Plan, and with the approval of the NCDC, and of NCDC and the 
Territorial Government in respect to land under the control of 
the Territory. 

Planning 
18.	 The Act is to provide for the Parliament to approve National 

Capital Policies which shall be binding on the NCDC and the 
Territorial Government and are to be incorporated in appropriate 
forms in the various plans made under this legislation. 

19.	 The Act is to provide for a system of plans, and that the 
Structure Plan shall have precedence over other plans in the 
system. There are to be two types of local plans, National 
Capital Plans relating to areas for which the Commonwealth has 
retained responsibility as being of special national" concern, 
and District Plans relating to areas within Metropolitan 
Canberra which are the responsibility of the Territorial 
Government, and to non urban areas also the responsibility of 
the Territorial Government, ,specified as being reqUired for the 
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leisure and recreation of the Territorial population. The areas 
in each category are to be set out in Schedules to the Act. 

20. The Act	 is to specify the matters to be dealt with in each type 
of plan and for District plans to conform with the Structure 
Plan. 

21.	 The Structure Plan is to deal with objectives, aims and goals 
relating to: 

land uses in the Territory 
• populating the territory 
• the general sequence for settlement 
• the establishment of industry and commerce, 
• employmment, 
• the predicted needs and strategies for transportation, 
• water supply, drainage and sewerage, 
• education, health and welfare, 
• recreation and leisure, 
• protection of the environment 
• heritage and, historical buildings 

22.	 The Structure Plan is to be subject to a full review at the end 
of each five year period. 

23.	 The Structure Plan is to provide policies and guidelines in each 
of the areas referred to above for the making of local plans. 

24. The	 Structure Plan is not to be subject to the public 
participation processes prescribed for District plans. The Plan 
and its subsequent reviews are to be formulated by the NCDC and 
submitted to the Territorial Government for its ~ndorsement. The 
Act is to provide that the Plan is to be submitted to the 
Territorial Government within 60 days of the end of the five 
year period and that 90 days are to be allowed during which time 
the Corporation and the Government are to attempt to reach 
agreement on the matters under review. After 90 days the Plan is 
to be submitted to the Minister who shall refer any matters in 
dispute to a Joint Committee of the Parliament for review. The 
Structure Plan is to be adopted by the Parliament as an Act to 
provide for the structure of development in the Australian 
Capital Territory. 

25.	 The Act is to provide that National Capital Plans are to be 
prepared by the NCDC on behalf of the Commonwealth Parliament. 
They are not subject to public participation, other than at the 
direction of the Parliament, that the Commonwealth is to fund 
their implementation, and the NCDC is to be solely responsible 
for planning, development and construction related to their 
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implementation. National Capital Plans shall be referred to the 
Territorial Government for consideration of matters impinging on 
District Planning and Territorial aspects of the plans. Public 
comment and objection relating to territorial matters is to be 
provided for. 

26. The	 Act is to provide for the drafting of District Plans by the 
NCDC on the request of the Territorial Government, or at the 
direction of the Minister where in his opinion a District Plan 
is required and the Territorial Government has failed, within a 
reasonable period of time to provide necessary specifcations to 
the NCDC. 

27.	 The Act is to provide for the Territorial Government on its own 
account or at the direction of the Minister to provide the NCDC 
with a statement of the objectives of a district plan for each 
district, or part of a district specified in the Schedule as its 
responsibility. 

28.	 The Act is to prescribe the matters to be dealt with in a 
District Plan and to provide for the making of regulations to 
govern the production of plans, the component parts' of a 
District Plan, and the procedures under which plans are to be 
sealed, registered, proclaimed, stored and made available for 
public inspection and scrutiny, including access to original 
plans only in special circumstances, the use of certified true 
copies, and the issueing of certificates specifying information 
sought by members of the public for evidentiary purposes. 

29.	 The District Plan is to be set out as a series of statements of 
the objectives of the plan, and such other statements as are 
necessary to make the intention of the plan clear and 
enforceable and shall include such maps and diagrams as are 
necessary for the purposes of control and enforcement. A 
schedule is to be included setting out a model plan and all 
plans are to conform with the model. The plan is to deal with 
all or as many of the following as are appropriate: 

•	 prescribed land use within zones 
•	 intentions with regard to the provision of commercial 

and industrial facilities to serve the needs of the 
locality, 

•	 intentions with regard to the provision of social and 
community facilities for the community, including 
facilities for health, welfare, recreation and education, 

•	 the identification of places forming part of the natural 
and built heritage, and directing the means of their 
conservation, 

•	 development control, 
•	 the provision of services and utilities 
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•	 the subdivision of land by the NCDC to provide 
divisions and neighbourhoods, 

•	 land to be made available for comprehensive development 
by private enterprise. 

31.	 The Act is to provide for a District Plan~to be preceded by 
publication of a notification of intention to prepare a Plan, 
setting out the objectives of the Plan, identifying the area to 
be planned and allowing the community four weeks in which to 
submit comments to the NCDC. The NCDC is to be required to give 
consideration to the comments received, but failure to include 
any comment, or to formally reject a comment is not to affect 
the legality of a plan or be grounds for any action in law. 

32. The	 Act is to provide that the NCDC must prepare a Draft 
District Plan within six calendar months of being so requested 
by the Territorial Government. Where the NCDC advises the 
Government that it lacks the resources to complete a plan within 
the statutory period and the Government and the NCDC cannot 
agree on an alternative date, the NCDC is to be able have the 
plan prepared by other qualified persons, and the cost of the 
work is to be borne by the Territorial Government directly from 
its own revenue. 

33.	 The Act is to provide that after endorsement by the Territorial 
Government of a Draft District Plan it is to be published and 
exhibited for a period of 28 days before being made. A plan is 
not to be made after this period until all of the public 
consultation procedures outlined below have been commpleted and 
until the Plan has been endorsed by the Territorial Government. 

34.	 The Act is to provide that where the Territorial Government 
(through the Joint Committee referred to below) does not endorse 
a District Plan as a result of objections received, it will 
return the Plan to the NCDC for amendment to accord with the 
objectives in the original Notice of Intention but not for any 
new objective. Where the NCDC is of the view that a proposed 
amendment conflicts with the approved structure plan but the 
Government persists with its amendment, provision is to be made 
for the NCDC to notify the Territorial Government of a dispute 
and the Government shall submit the matter to the Minister for 
resolution. The decision of the Minister is to be final. 

35.	 An endorsed Plan is to be granted assent by the Administrator 
and to be proclaimed in the Gazette. 
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Public Consultation 
36.	 There is to be provision for the public to have rights to 

comment 'on proposals for District Plans. Comment is to be open 
to any pe~son having an interest in a planning matter. 

38.	 Public consultation is to take the following forms: 

•	 the submission of comments on the objectives of a 
proposed plan including the invitation to suggest 
matters to be dealt with in the plan. The NCDC is to be 
required to give consideration to all submissions, but 
is to be free to adopt or reject matters raised without 
legal relief being available to objectors to decisions. 
Four weeks to be available for comment. 

•	 the public exhibition of Draft Plans for ,a period of 60 
days. The Act is to specifically provide that public 
meetings may be held during this period for the purpose 

,of	 explaining the intention of a plan and to discuss 
matters of concern to the community, that the calling 
and conduct of meetings are the prerogative of the 
Territorial Government, but the resolutions of such 
meetings or any petitions arising from them or from any 
other source shall have no special status as against 
written submissions by individuals in consideration 
given to public comment. 

•	 the consideration of written submissions by identifiable 
individual persons. The Act (or regulations) is to 
provide for all submissions to be summarised, for a 
separate response to be prepared for each collective 
comment and for all persons having made comment (other 
than petitioners) to be notified in writing of the 
NCDC response to their submission. 

the hearing of objections to NCDC responses. it is 
assumed that the NCDC response will be in the form of an 
acceptance of the comment for incorporation into the 
plan or rejection of the comment with reasons. Any 
person having made a submission during the exhibition 
period is to have the right to be heard in regard to 
rejection of his/her submission, but not any other 
submission. Hearings are to be conducted by a joint 
Committee appointed by the Territorial Government 
and the NCDC is to have locus standi at every 
hearing. The recommendations of the Committee 
conducting the hearing are to be submitted to the 
Government for its endorsement, after which the NCDC 
is to be bound to adopt the recommendation unless a 
situation as described in clause 33 arises. All hearings 
are to be in public. 
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•	 the Act is to specifically provide that an objector may 
appear on his own behalf or be represented by a lawyer, 
architect or qualified town planner. 

38.	 The Act is to require the Committee appointed for hearing of 
objections to Draft District Plans to be confined to 
consideration of whether the response of the NCDC to a 
submission was necessary in order to achieve the objectives set 
out in the Notice of Intention. The Committee is not to go 
behind the objectives to determine if they were right or proper 
nor is it to consider objections on their merits. However, where 
the Committee is of the opinion that a hearing reveals 
fundamental differences of attitude in the community to those of 
the legislature, it is to be able to recommend that a Plan be 
withdrawn with the intention of it being redrafted and 
resubmitted to the processes outlined above. 

39.	 Provision is to be made for the amendment of a Plan, including 
repeal of all or any part of a Plan to be subject to the same 
processes and conditions as the original plan, including 
conditions for public consultation, except that provision is to 
be made for any landholder to be entitled to apply to the 
Territorial Government for a change of use of any land in which 
he has an interest. Where more than one person has an interest 
in a parcel of land, all owners must petition for change. The 
Territorial Government is to consider the petition in accordance 
with the current policies for land use change to decide whether 
to request the preparation of a plan amendment, but is to refuse 
to refer the petition where the proposed change would result in 
spot zoning, or incompatible land uses. 

Development Control 
40.	 The Act is to provide that, except where development conditions 

are set out in annexures to the grant of a lease, approval is to 
be sought from the NCDC for the further development or 
redevelopment of all land in the Territory. The NCDC is to act 
for and on behalf of the Territorial Government in considering 
development applications made under District Plans. 

41.	 The matters to be considered by the NCDC are to be prescribed. 
For this purpose s.90 of the NSW Environmental Planning 'and 
Assessment Act are to provide the model. 

42.	 Regulations under the Act are to provide standards against which 
development is to be considered. A standard may be either a 
statement of planning intention providing for developer 
interpretation, or a quantitative standard requiring specific 
performance. There shall be no discretion in the application of 
quantitative standards, while proposals governed by performance 
standards are to be judged solely on merit. 
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43.
 

44. 

45. 

46. 

All development subject to development approval is to be 
advertised twice in 14 days in the Canberra Times. Notice of 
application is to be displayed on the site for a period of 21 
days commencing with the first advertisement. The Act is to 
provide for prominent display of the notice and clear 
description of intention. Form of advertisement is to be 
prescribed by schedule. 

Any person having an interest in the matter may object to an 
application. The interest must be of a pecuniary nature or touch 
the amenity of the objector, except that in the case of 
commercial or industrial development, objections as to adverse 
environmental impact are to be entertained provided that the 
objection is related to particular matters and are not 
generalised objections against the philosophy of development and 
progress. In each case objection is to take the form of a 
submission that the proposed development will not conform to the 
requirements prescribed under clause 41 above. The objection is 
to be considered by the NCDC together with other issues 
prescribed in accordance with clause 39. 

The right to appeal from a decision of the Planning Authority is 
to be available to applicants aggrieved at a refusal or 
conditional approval or to a third party who objected to the 
application when it was advertised. For this purpose it will be 
necessary to provide for decisions of the Planning authority to 
be notified to objectors. 

Existing Use Rights 
The Act is to provide that any purpose clause contained in a 
lease granted prior to this Act is to be null and void. The Act 
is to permit the continuance of an existing use that does not 
conform to the authorised District Plan on the following 
conditions: 

•	 the use must have been a legal use at the time the 
District Plan was made. 

the use may continue only while it is possible to do 
so without extension alteration or addition, 

• any change from	 one nonconforming use to another 
nonconforming use including a use of lesser degree is 
forbidden. 

•	 discontinuance of a nonconforming use for a period 
exceeding six months is to prevent the reestablishment 
of the use. Provision is to be made for existing use 
rights to be extinguished at the completion of the lease 
tenure. 
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Compensation 
47.	 Provision is to be made to bar claims for compensation ar1s1ng 

out of alleged injurious affection resultant on the making of a 
District Plan. A lessee who believes that his use of the land 
has been significantly diminished by the making of a Plan is to 
be able to apply to the Minister to surrender the lease at 
market value. Refusal to accept surrender is to be subject to 
appeal and where the appellant can demonstrate that the extent 
of the use has been significantly reduced from that originally 
permitted by the lease, the Commonwealth is to be obliged to 
accept surrender. 

Betterment 
48.	 Where a Plan, National or District, permits a landholder to 

develop or redevelop his land for a better purpose than 
previously permitted under a lease purpose or an existing Plan, 
the landholder is to pay betterment equal to 50 per centum of 
the difference between the assessed value of the land for its 
original use and the assessed value for its new use. The value 
is to be assessed when an application to develop or redevelop is 
made, and is to be payable prior to approval being granted, but 
after all objections are dealt with. 

Home Occupations 
49.	 Provision is to be made for an application to carryon an 

occupation, trade, calling or profession from a residential 
dwelling, is to be subject to public notification, that 
applications are· to be subject to objection, that applicants 
shall be licenced, that licences shall be renewed annually, that 
the fees for licences will be determined periodically in 
accordance with an amount assessed at fifty per centum of the 
average commercial rent in Canberra for an area of 30 square 
metres of office floor space. 

50.	 There is to be a schedule of prohibited home occupations which 
is to include all industry, the sale by retail of goods, the 
carrying on of any activity made illegal under any law of the 
ACT, the keeping of animals for gain. 

51.	 Any lessee ag~rieved by a home occupation is to have the right 
to complain that the business is not being conducted in 
accordance with the grant of approval. The planning authority is 
to investigate the complaint and if proven, is to serve notice 
on the lessee to conform with his licence. A third proven 
complaint is to require the Planning Authority to cancel the 
licence for six months. Carrying on a business without a licence 
is to carry a heavy penalty. 
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Heritage 
52.	 The Planning Authority is not to prepare a Plan permitting a use 

that is inconsistent with an approved conservation management 
plan for a place on a Heritage Register accepted by the 
Cornmonweatlh or Territorial Governments, nor is it to approve a 
development proposal which would have an adverse impact on a 
place on a Heritage Register without the concurrence of the 
Authority administering that Register. 

53.	 Provision is to be made for a landholder to appeal a refusal to 
approve an application to alter extend or demolish a place on a 
Heritage Register, and for the Appeals Tribunal to make orders 
requiring the responsible Heritage Authority to compensate the 
landholder a sum assessed to equal the value of the diminution 
in the use of the property suffered by him resulting only from 
registration of the place while in his possession and provided 
that he objected to the registration at the time. Where there is 
no residual value to the lessee because of restrictions of the 
conservation management plan, and the Heritage Authority will 
not endorse development proposals, the lessee is to have the 
right to seek an order from the Appeals Tribunal requiring the 
Heritage Authority to purchase the improvements from him. 

Environmental Impact 
54.	 The Act is to provide that when separate legislation is enacted 

to establish an Environmental Protection Authority, thereafter 
the planning authority shall notify the EPA of all development 
proposals by either private enterprise or public authorities, 
and shall not proceed to approve an application unless a period 
of 28 days has elapsed since the EPA was notified of the 
application, during which time the EPA has not notified the 
Planning Authority of a requirement to undertake an 
environmental asessment. 

Where the EPA notifies the Planning Authority of the need to 
prepare an environmental impact assessment, the Planning 
Authority is not to approve a development application or to 
undertake works under this Act, without a clearance from the EPA 
in accordance with the requirements of the latter Authority's 
Act. 

Planning Appeals 
55.	 The Act is to establish an independent Planning Appeals 

Tribunal. The Chairman of the Tribunal is to be a lawyer with 
the status of a Judge of the Supreme Court 6£ the ACT. There 
should be a maximum of four other members empowered to hear 
appeals as a single tribunal with the consent of all parties to 
the appeal. A full bench should consist of the chairman and two 
others. 



56.	 The Tribunal is to be empowered to hear appeals against 
planning decisions arising out of development applications, to 
hear new evidence, to call witnesses and to determine appeals 
with all the powers and discretions available to the Planning 
Authority. 

57.	 The Planning Authority is to be the respondent in all appeals. 

58.	 The Tribunal is to have the power to award costs. 

59.	 The Act is to provide for the complete recording of all the 
proceedings of hearings and for their proper accession and 
storage. 

60.	 The Act is to provide by regulation, necessary rules to cover 
the procedures of the Tribunal with regard to the initiation of 
appeals, the conduct of hearings and conferences, referral of 
matters of law to the Supreme Court of the ACT, the making of 
orders, the collection of case law, and other matters relating 
to the operation of the Tribunal. 

Offences 
61.	 The Act is to contain offence provisions. The penalties are to 

be limited to fines or imprisonment or both. Fines are to be 
substantial. The determination of the lease is to be disregarded 
as a possible penalty, but remain an alternative through civil 
procedures. Care is to be taken to avoid situations where the 
excessive accumulation of daily fines would deter the Courts 
from requiring their payment. 

Regulations 
62.	 The Act is to permit the Minister to make regulations for the 

purpose of controlling development. 
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