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Summary 

The subject of sanctions and remedies against corporate officers for breaches of the 

provisions in the Corporations Law is an area of the law which has been largely 

neglected by the legislature. Although there have been several legislative reforms on 

remedies since the Corporations Law came into force, those reforms were ad hoc in 

nature and no attempt has been made to carry out a comprehensive review to assess the 

effectiveness of the existing sanctions and remedies in context of the needs of 

contemporary society. In consequence, there is increasing concern that the remedies 

employed in Australia for breaches of the Corporations Law are inadequate, inconsistent, 

out-dated and are confined within a narrow range. 

This thesis seeks to evaluate the current package of sanctions and remedies provided 

under Part 3.2 of the Corporations Law. As part of this exercise, comparative studies 

are made with the remedies of other jurisdictions. The provisions for sanctions in Part 

3.2 are measured against parallel provisions in the Crimes Act of the Commonwealth and 

of New South Wales and Victoria. They are also measured against corresponding 

provisions in selected foreign jurisdictions. A further comparison is made between the 

traditional civil remedies under the common law and those in the Corporations Law. 

The evaluation of the sanctioning regime m Part 3.2 is made against the criteria 

appropriateness, adequacy, consistency and accessibility. This thesis discusses the need 

for a complete re-assessment of the penalty structure to bring the remedies in line with 

community expectations. 
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CHAPTER 1 

INTRODUCTION 

1.1 Focus and overview of this paper 

This paper is concerned with the remedies and sanctions which are available against 

corporate officers who have contravened the provisions contained in Part 3.2 of the 

Corporations Law (the Law). Briefly stated, Part 3.2 regulates the duties and obligations 

of officers towards their companies and shareholders and, to a lesser extent, the creditors 

and other parties whose economic interests may be adversely affected by the malfeasance 

of the corporate officers. The remedies for these duty offences, however, are not 

confined to this Part, but are also to be found in Part 9.4B, Part 9.5 and Schedule 3 of 

the Law. 

Th~ sta!uto!)' duties impQ§~Q 9n officers p~_!_Suant to Part_ 3. 2 __ const!t:ute an important 

component in the overall enforcement s~_of th~_!,_3._"Y· Leaving aside the minor non 

compliance offences- - such as failure to lodge annual returns within the time limit 

required under section 335 of the Law - which are prosecuted under section 1311, the 

breaches of the provisions in Part 3.2 stand out as being among the most prominent of 

the transgressions committed by corporate officers. Recent cases have shown that a 

good number of corporate failures were linked to infringements by directors and senior 

officers of the provisions in Part 3.2 and, in particular, section 232 thereof: or the 

equivalent corresponding provisions under previous company legislation. 1 

· It follows from the nature of a company that the directors, company secretaries and 

executive officers of a company play an important role should there be a contravention of 

any provision in the Law. The company, although recognised in law as a legal person, is 

nothing more than an artificial person brought into existence by legislature. It is 

incapable of making decisions or judgment, committing any offence or carrying out any 
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act except through its human agents. To be truly effective, therefore, corporate 

enforcement must be directed at the group of individuals whose decisions and directions 

could be said to be the actions of the company. This group are the officers of the 

company for it is in them that the powers of managing the company are vested. As the 

High Court observed in Hamilt()_'}_V Whitehead ( 1989) 7 ACLC 34 at 38-39: 

11(T)he fundamental purpose of the companies and securities legislation - to 

ensure the protection of the pubhc - would be seriously undermined if the 

hands and brains of a company were not answerable personally for 

breaches of the Code which they themselves have perpetrated. 11 

It is therefore appropriate that it is the company officers, rather than the company itse].:t: 

who have been made the focus of this paper. 

This thesis is not intended to encompass every remedy currently available against 

corporate officers nor will it deal with the self help remedies which are available to the 

shareholders. (It is ~ell recognised that both the company and its shareholders will have 

other avenues o.fredress2, as for example, shareholders may sanction a director by voting 

him or her out of office or the company may take disciplinary action against an officer by 

demoting or dismissing him or her in accordance with the terms of the employment 

contract. Although occasional references or discussions may be made to remedies 

outside Part 3.2, Part 9.4B, Part 9.5 or Schedule 3, no attempt will be made to review 

the broad range of other sanctions and remedies provided under other parts of the Law. 

Instead, the focus will be on the package of remedies provided by the Law for non 

compliance and breaches of duties and obhgations under Part 3.2. The central theme of 

this paper is the capacity of existing remedies to deter corporate offences and provide an 

adequate means of redress to those whose economic interests have been injured by 

corporate officers. It is to be concluded from the comparative studies and evaluation in 

Remedies-Chapter 1 
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the following chapters that the Law remedies suffer from a good number of 

shortcomings, mainly because these remedies have never been rationahsed in a systematic 

manner. Perhaps it is now time to return to the basics and redesign the penalty structure 

so that a an appropriate remedy may be applied to each contravention of the Law. 

Since the Law came into force on 1 January 1991, there have been several amendments 

and proposed amendments made to the package of remedies, principally in response to 

criticisms and recommendations of various parliamentary committees, judges, academic 

writers and corporate enforcement agencies. 3 The changes, however, were effected in an 

ad hoc manner and the question remains as to whether they have gone far enough to 

modernise this area of corporate law so as to reflect contemporary values and thinking, 

taking into consideration the growing complexities of business dealings and corporate 

structures. 

The thesis is divided into eight chapters. This introductory chapter serves to provide an 

overview as well as to de.fine the parameters of the thesis. The meaning of key terms 

used commonly throughout this paper is also discussed. A brief historical outline has 

been included to put the existing remedies in the Law in their proper perspective. The 

Law remedies are not inventions of legislature but are the product of centuries of 

refinement of remedies which were originally rooted in the judge-made laws of England. 

The historical section traces the development of remedies over a span of 150 years up to 

the introduction of the Law. Development in remedies after 1991 are dealt with in 

Chapter 6. 

As the statutory remedies in the Law are derived from the common law and equity, 

Chapter 2 is concerned with the theoretical bases for those Law remedies which are 

known to common law and equity. Chapter 3 looks at the type of remedies and 

sanctions which are available against corporate officers under the Law and in particular 

the remedies prescribed for contravention of civil penalty provisions. 

Remedies-Chapter 1 



4 

To determine the adequacy of the remedies and sanctions in the Law, comparative 

studies are made in Chapters 4 and 5 with laws of other jurisdictions. Thus in Chapter 4, 

the provisions on sanctions in Part 3.2 will be measured against parallel provisions in the 

Crimes Act of the Commonwealth and of major States, namely NSW and Victoria. The 

comparison is intended to show if the Law sanctions are in step with the sanctions in the 

Crimes Acts for similar conduct offences. A similar comparison will also be made 

between the traditional civil remedies under the common law and those in the Law to 

determine the extent to which this part of the Law offers a complete remedy independent 

of the common law. 

In Chapter 5, in line with prevailing trends towards internationalisation of the world's 

securities markets, a comparison will be made between the Law remedies and the 

remedies prescribed under selected foreign jurisdictions namely, the United States, 

Singapore and Malaysia to gauge whether the legislation of corporate Australia is in 

harmony with other corporate jurisdictions. The United States, of all the common law 

countries, has always been at the forefront of corporate regulation, well ahead of 

Australia.4 Singapore and Malaysia have been singled out for discussion in view of their 

proximity to this country and more importantly, their close diplomatic links which have 

been reinforced in defence agreements and their potential as significant trading partners 

of Australia. s 

Chapter 6 highhghts the work of three Parliamentary committees in the area of remedies 

and provides an outline of recent changes and proposed changes to remedies in the Law 

such as the partial decriminahsation of the directors' fiduciary duties by the introduction 

of the notion of civil penalties. Also discussed is the proposal for a statutory derivative 

action and its likely effect on shareholders, particularly the minority shareholders. The 

. programme for the simplification of the Law, now being undertaken by a Task Force 

appointed by the Attomey-Generai is expected to touch on the penalties and remedies. 

Remedies-Chapter 1 



5 

As an important component of the effectiveness of any law is enforcement, Chapter 7 is 

devoted to a discourse on the necessity, strategies and practical constraints of 

enforcement. In Chapter 8, an attempt will be made to evaluate the effectiveness and 

appropriateness of the corporate legislative remedies in the light of recent changes. 

1.2 Defmitions of terms 

Before turning to the main issues in this thesis, it is appropriate to discuss briefly the 

meanings of the various key words used herein. The sections and Parts referred to below 

are sections and Parts of the Law unless otherwise stated. 

1.2.1 Officers 

The categories of persons covered under the term "officer" are well defined. An 

"officer" is defined in Section 82A to include, among others, a director, secretary, 

executive officer, employee, receiver and manager (but not one who is merely a receiver) 

appointed under a power or instrument or an official manager of the company or entity 

within the meaning of Parts 3.6 and 3.7. The term "officer" is likely also to include 

persons, by whatever name called, who perform the :functions of an officer. In the recent 

Estate Mortgage Managers' case which was reported in several national newspapers,6 it 

was held by a County Court that a senior consultant was an officer of the company 

within the meaning of section 229 of the Companies Code (Victoria), the predecessor of 

section 232 of the Law. In that case, there was ample evidence to suggest that Reuben 

Lew, officially designated the "senior consultant" of Estate Mortgage Managers, was in 

fact running the company as its chairman. 

Section 82A, read in conjunction with section 83, extends the definition of officer to an 

officer who later ceased to be employed and, read with section 109N, extends it to 

Remedies-Chapter 1 
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include a temporary officer, that is to say, a person who at any time occupies a particular 

office or position or performs the duties of that office for the time being. In addition to 

the general definitions contained in section 82A and section 83, the expression officer is 

specifically defined in certain sections. For example, in subsection 232(1), officer has 

been defined so as to exclude employees but include a receiver - regardless of whether or 

not he is also a manager - and a court appointed hquidator or court appointed receiver 

and manager. 7 

1.2.2 Directors 

The term director as defined by section 60, includes not only a director who is properly 

appointed in accordance with the Law but a person exercising the powers or :functions of 

a director and a person in accordance with whose directions or instructions the members 

of the body's board are accustomed to act. 8 By the last limb of the definition, it is 

conceivable that a director, say the managing director, of a parent company who 

habitually issues instructions to nominee directors on the board of a wholly owned 

subsidiary company may be deemed to be a director of the subsidiary company if the 

board of that subsidiary is accustomed to act on his or her instructions. 

The question of a "shadow" director was considered in Kuwait Bank v National 

Nominees Ltd. 9 In that case, the Privy Council was called on to decide whether the 

Kuwait Bank, which appointed two of the five directors on the board of a New Zealand 

company, could be considered as a director of the company within the meaning of 

subsection 2(1) of the Companies Act 1955 (New Zealand) which is almost in para 

materia with paragraph 60(l)(b) of the Law. Subsection 2(1) of the Companies Act 

1955 (New Zealand) defines "director" as: 

Remedies-Chapter 1 
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"A person in accordance with whose directions or instructions the 

persons occupying the position of directors of a company are accustomed 

to act." 

It was contended before the Privy Council that as the two nominee directors were 

employees of the Bank and acted in accordance with the Bank's directions or 

instructions, the Bank itself would be a director within subsection 2(1). The Court held, 

however, that before the Bank could be treated as a director under subsection 2(1), all 

the directors of the company had to be accustomed to act on the Bank's instructions. 

1.2.3 Secretary 

There is no statutory definition for a secretary. He or she is, however, included in the 

definition of "officer" of the company in various provisions of the Law including both 

section 82A and subsection 232( 1) and is referred to specifically in the following 

sections: 

1. Section 240 which obliges him or her to be present by himself or herself or by his 

or her agent at the registered office of the company during the hours the office is 

required to be open; and 

2. Section 83(2) which deems him or her to be knowingly concerned in a 

contravention of section 217, section 242 (keeping of a Register of directors, 

principal executive officer and secretary) and section 335 (lodgement of Annual 

Return). 

In Panorama Developments (Guildford) Ltd v Fide/is Furnishing Fabrics Ltd, 10 Lord 

Denning described the secretary as an officer of the company with authority to regularly 

Remedies-Chapter 1 
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make representations on the companys behalf and enter into contracts which comes 

within the day to day administration of the company. 

1.2.4 Executive Officer 

The meaning attributable to "executive officer" under section 9 is 11 a person, by whatever 

name called and whether or not a director ... , who is concerned, or takes part, in the 

management II of the company. There are some helpful suggestions in several Austrahan 

cases11 in relation to the interpretation of 11 manage11 which may apply to the kind of 

duties expected of an "executive officer". In CCA v Bracht (1988) 14 ACLR 728, 

Ormiston J expressed the view that the term 11 management 11 embraces 

"activities which involve pohcy and decision making, related to business 

affairs of a corporation, affecting the corporation as a whole or a substantial 

part of that corporation, to the extent that the consequences of the formation 

of those policies or the making of those decisions may have significant bearing 

on the :financial standing of the corporation or the conduct of its affairs1112 

It is to be noted that the Law has provided certain safeguards against unfair convictions 

and by virtue of section 79 of the Law, an officer will only be said to be involved in a 

contravention if and only if the officer has aided, abetted, counselled or procured the 

contravention or has induced that contravention or has been in any way, by act or 

omission, directly or indirectly, knowingly concerned in, or party to the contravention. 

1.2.5 Remedies 

There is no statutory definition of 11remedy11 in the Law but it is generally understood to 

be the right of action, or the means given by law, for the recovery or assertion of a 

right. 13 Such a definition is based on the latin maxim 11ubi jus ibi remedium11 (where there 

Remedies-Chapter 1 
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is a right there is a remedy). A substantially similar, but somewhat wider, definition was 

given in Osborn's Concise Law Dictionary (second edition) which defined it as "the 

means by which the violation of a right is prevented, redressed, or compensated." 

A different approach to the definition was taken by F H Lawson who in "Remedies of 

English Law" (second edition) suggested14 that remedies be associated, not with rights as 

in the two definitions above, but with wrongs. This approach finds support in Lord 

Holt's judgment in Ashby v White 15 wherein he observed that "if men will multiply 

injuries, actions will multiply too, for every man that is injured ought to have his 

recompense." 

Each of the above approaches taken singly would represent an incomplete and inaccurate 

description of the law but taken together would adequately embody the quintessence of 

the term "remedy". As Tilbury, Noone and Kerch~r pointed out in their second edition 

of their work "Remedies - Commentary and Materials", a remedy "arises as a result of 

the defendant's havi~g wronged, or threatening to wrong, the plaintiff ... The plaintiffs 

permitted legal response to a wrong is a legal "right" of the plaintiff in the sense that the 

plaintiffhas the ability to enforce, as against the defendant, a correlative duty ... "16 

A more precise description of remedies has so far eluded researchers on this topic. As 

Lawson conceded: 17 

"The notion of "remedy" is not easily defined, or even disengaged from its 

surroundings in the substantive law of rights, duties, powers and habihties, 

or from procedural steps that have been taken in order to obtain a remedy 

or, if necessary, to enforce it." 

Remedies-Chapter 1 
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1.2.6 Sanctions 

The meaning ascribed to "sanctions" is "the penalty or punishment provided as a means 

of enforcing obedience to law. "18 It is not, strictly speaking, a remedy in that its function 

is punitive and not remedial. As a general rule, pecuniary penalties imposed as fines or 

as civil penalties under the Law belong to the Commonwealth and are not used to 

compensate the victims. This term embraces not only monetary penalties which are 

widely used by legislature to ensure comphance but also other forms of punishment such 

as penal servitude and administrative penalties such as disqualification as a director. 

Sanctions in the form of fines and imprisonment are the most frequently employed and 

perhaps the most effective of ah the cures available under the Law. 

1.2.7 Penalty 

''Penalty" means, inter aha, a punishment, particularly a fine or money payment. 19 It is 

the most common o:f.. criminal sanctions used in the Law. Virtually every offence created 

under the Law prescribe a fine either as the sole remedy or an alternative or additional 

remedy. 

1.3 Historical Outline of Remedies up to 1 January 1991 

Early Austrahan corporate law developed in the shadow of the Enghsh experience as the 

Austrahan law, in its infancy, was merely an adaptation of the Enghsh legislation. In 

fact, modern corporations law in this country owes its origins to the Companies Act 

1862 (England) which was used as a model by most of the colonies in Australia.20 

Before 1862, there was very little company legislation in Australia. The first Act of 

general apphcation to joint stock companies was enacted in 1839 as An Act to Make 

Remedies-Chapter 1 
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Good Certain Contracts. This was followed in 1840 with the promulgation of An Act to 

provide for the Periodical Publication of Liabilities and Assets of Banks in New South 

Wales and its Dependencies and the Registration of Names of Proprietors thereof-1 

which for the first time introduced disclosure in company statutes. 22 Developments in 

Austrahan company law in the post 1862 era closely followed those in England to the 

extent that subsequent Enghsh reforms and consohdations were said to have been 

faithfully transcribed to the Austrahan statutes. 23 It was not until 1961 that Austrahan 

company law came into its own. 

The early legislation was essentially penal in nature, as the predominant remedy 

prescribed against officers for breaches of the provisions in the statutes were criminal 

sanctions.24 The remedies were not, however, exclusively penal and other re:rnedies were 

available. In the Companies Statute (Victoria) 1864, for instance, there were provisions 

for the court to make orders for inspection or rectification of members' register25 and for 

the imposition of civil habihty on members trading with fewer than the minimum number 

of members. 26 

1.3.1 Contributions of the common law to the general body of corporations law 

As the companies legislation was basically penal in character, it was not self contained 

and the development of company law into a comprehensive body of principles and 

remedies was due, in large measure, to the contributions made by the courts. The courts 

made it possible for civil and equitable remedies to be available for misuse of corporate 

powers or the misuse of the corporate form by extending the principles of agency and 

trusts to company officers. A number of the common law principles and remedies were 

developed by the House of Lords in nineteenth century England. Thus in Ashbury 

Carriage & Iron Co. v Riche, 27 the House of Lords applied the ultra vires rule, which 

was then being evolved for statutory corporations, to companies by holding that 
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companies could only do acts which were authorised by the companies' constitutions. 28 

To protect the pubhc against the misuse of limited habihty, the courts laid down the rule 

in Ooregum Gold Mining Co v Roper29 that a company cannot issue shares at a discount 

and in Trevor v Whitworth30 that a company cannot purchase its own shares. To protect 

investors, the House of Lords enunciated in Erlanger v Ne:w Sombrero Phosphate Co31 

and in Gluckstein v Barnes32 the principle that promoters of companies are :fiduciaries in 

relation to the companies they promote and are accordingly subject to the fiduciary 

duties of good faith and disclosure. The civil remedies of the Enghsh courts were 

adopted in Australia and continued to be apphed alongside the criminal sanctions in the 

companies legislation. 

The civil remedies employed by the courts to redress directors' wrong-doings were not, 

therefore, special remedies tailored for company law but simply general remedies 

available at common law and equity which were applicable to agencies and trusts. 

Briefly stated, these remedies include:33 

1. injunction or declaration; 

2. damages or compensation; 

3. restoration of the company's property if traceable; 

4. rescission of contract; 

5. account of profits; and 

6. summary dismissal. 

Injunctions or declarations were suitable remedies in situations where a breach was 

imminent or where it had occurred and was expected to continue. Damages and 

compensation were thought to be appropriate remedies for breaches of the duty of care 

and directors who were involved in the breach were dointly and severally hable to the 

company. Also, as directors stood in the position of trustees in respect of the assets of 

Remedies-Chapter 1 



13 

the company, they could be compelled to restore the company's property if traceable. In 

situations where a director had contracted with the company without adequate disclosure 

of the director's interest, the contract could be rescinded. Where directors secured a 

profit for themselves in breach of their fiduciary obhgations to the company, equity 

would demand that the directors account to the company for the profits. Lastly, a 

director who had committed a serious misconduct could have his contract terminated for 

a breach of his duty under the terms of his contract of employment. 

Civil remedies thus remained the domain of the courts while the company statutes 

concentrated on criminal sanctions. Over the years, however, attempts were made to 

incorporate other remedies, such as civil and administrative remedies, in the companies 

legislation. But despite the progress in this direction, corporate legislation continued to 

be predominantly criminal in character. 

1.3.2 The Uniform Companies Acts 1961 

The 1961 Uniform Companies Acts marked a new age of maturity for the company 

legislation in this country. The earher inconsistencies between the companies acts of the 

States were resolved and uniform legislation was adopted in each state subject to certain 

variations.34 In drafting the uniform company legislation, the committee of Attorneys

General looked, not to Enghsh legislation as was done previously, but to a variety of 

sources including the Companies Act 1958 of Victoria (upon which the 1961 Acts were 

modelled), the Model Business Corporations Act (United States)35 and the Final Report 

of the Commission of Enquiry into the Working and Administration of the present 

Company Law of Ghana (1961).36 

Criminal sanctions for breaches of fiduciary duties by company officers, which were 

imposed for the first time in the Companies Act 1958 of Victoria, were adopted in the 
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1961 Acts. 37 The duties codified in the 1961 Acts were the duty to act honestly, 

diligently and the duty not to make improper use of information.38 The sanction for the 

contravention of such duties, however, was limited to a fine of up to $2,000.39 Penal 

servitude was not an option. In fact, most of the sanctions for breaches of director's 

duties in the 1961 Acts were pecuniary in nature. For instance, non disclosure of 

director's interest in a contract attracted a maximum fine of $1,000;40 contravention of a 

duty to make general disclosure was punishable with a maximum penalty of $1,000, with 

the default penalty being set at $200;41 and failure to disclose a director1s emoluments 

was set at $1,000. 42 There were, however, several offences relating to directors• duties 

that were punishable on conviction with imprisonment in the 1961 Acts. These included 

managing a company while under a disqualification which was punishable by a fine of 

$400 and/or 6 months imprisonment,43 fraud by officers which carried a maximum 

penalty of 2 years imprisonment and/or $10,00044 and false reporting by officers which 

attracted 2 years and/or $5,000.45 

The Uniform Comp:_tnies Acts were also significant in that other forms of non-criminal 

remedies were provided, although the inclusion of those remedies came after 1961 in the 

form of amendments to those Acts. The shift from criminal sanctions to other forms of 

remedies may be traced to the Egglestone Committee, so called because it was chaired 

by Sir Richard Egglestone, which was commissioned in 1967 to "enquire into and report 

on the extent of the protection afforded to the investing pubhc by the existing provisions 

of the Uniform Companies Acts and to recommend what additional provisions (if any) 

are reasonably necessary to increase that protection." In the Committee1s second interim 

report entitled 1Disclosure of Substantial Shareholdings and Takeovers• released in 1969, 

it recommended the inclusion of discretionary, civil sanctions to supplement criminal 

sanctions. For instance, in relation to the substantial shareholding provisions, the 

Committee suggested as a legislative technique, that the Uniform Companies Acts 
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provide "some machinery to prevent a person who disregards the provisions 0£ the 

legislation from exercising the rights which he had acquired. "46 

An.other innovative suggestion 0£ the Egglestone Committee, in relation to the takeover 

provisions, was that the Minister and the offeree corporation should have the power to 

apply for injunctions restraining further proceedings on any offer in a scheme which 

contravenes the Uniform Companies Acts.47 The recommendations resulted in the 

substantial shareholdings and takeover provisions being incorporated in the Uniform 

Companies Acts.48 Section 180 R o£those Acts empowered the courts to protect rights 

under takeover schemes by making an order to restrain the registration 0£ transfer 0£ 

shares, or an order to restrain the disposal of any interest in shares of the offeree 

company, or an order cancelling the contract or an order declaring the contract void or 

an order directing comphance. The class 0£ applicants who could apply for those 

remedies were, however, restricted only to the Minister or the offeree company. 

1.3.3 The Co-ope~_ative Scheme Legislation 1981 

The 1980s saw more severe penalties being introduced into the company legislation. The 

stock market boom of 1969 had revealed serious deficiencies in the 1961 company 

legislation which had been incapable 0£ stennning the tide 0£ market manipulation and 

abuse of the uninformed investors. Following the meteoric rise o£Poseidon N.L's shares 

which leapt from $1.10 to $7.00 within the last two weeks of September 1969 and to 

$200.00 by December 1969, a number of new issues in mining and exploration 

corporations were floated. Some of those issues were highly speculative with little 

tangible net worth but were nevertheless taken up by the pubhc. It was clear that 

euphoria aside, the investors were mislead by the pubhc companies. The hearing by the 

Senate Select Committee on Securities and Exchange (the Rae Committee) which 
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commenced in 1970, not only revealed that misleading statements were made by 

companies to the investing pubhc, but that brokers had been guilty of several defaults. 49 

In the Co-operative Scheme legislation of 1981, which replaced the Uniform Companies 

Acts, the penalty for managing a corporation while under a disqualification was increased 

from $1,000 and/or 6 months (imposed in the Uniform Companies Acts 1961) to $5,000 

and/or 1 year. 50 A more serious view was taken of non disclosure of director's interest in 

contracts. Although the maximum fine of $1,000 (imposed in the Uniform Companies 

Acts 1961) remained unchanged, imprisonment of up to 3 months was introduced as an 

alternative or additional sanction. 51 The monetary penalty for breach of the duty of care 

and diligence was increased from $2,000 (imposed in the Uniform Companies Acts 

1961) to $5,000. 52 A two tier punishment was created for breach of the duty to act 

honestly. Where the breach had been committed with intent to deceive or defraud, the 

applicable sanction was $20,000 and/or 5 years imprisonment53 but in all other cases the 

penalty was no more than $5,00054. Misuse by a director of his position or of 

information merited _the same penalty as a breach of the duty of honesty with intent to 

deceive or defraud. 55 

A feature of the company legislation up to and including the Co-operative Scheme 

legislation was that specific penalties were provided for each offence in the statutes. It 

was not until the Law was enacted that section specific sanctions were abandoned in 

favour of a Schedule. Almost exclusively,56 all sanctions imposed were enumerated in 

Schedule 3 of the Law. Another noticeable difference between the early legislation and 

the more recent statutes of the last three and a half decades is the absence of a general 

sanctioning provision, which was first introduced into the Uniform Companies Act of 

1961 as section 379. This provision, which applied to all contraventions of the company 

legislation not specifically covered in a particular section by its own penalty, was retained 

in the Co-operative Scheme Legislation as section 570 of the Companies Act 1981 (Cth) 
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and in the current legislation as section 1311 of the Law. The maximum general penalty 

in the 1961 Acts was $100. It was increased to $500 in the 1981 Act but has not been 

reviewed since. 

1.3.4 The Corporations Act 1989 

The criticisms, which were instrumental in bringing into existence the Corporations Act 

1989, were focussed mainly on the Co-operative Scheme's inherent weaknesses in 

accountabihty to Parliament and in the duphcation of administrative functions between 

the National Companies and Securities Commission and its State or Territory delegate. 57 

Scant, if any, attention was paid to the issue of sanctions and remedies in the 

Corporations Act 1989. For example, the penalties for managing a corporation whilst 

disqualified, the failure to disclose an interest in contracts, and breaches of the directors' 

fiduciary duties remained the same as in the Co-operative Scheme of 1981. Such 

sanctions as were in the Corporations Act 1989 remained untouched by the 

Corporations Legislation Amendment Act 1990 which was enacted following the 

successful constitutional challenge by several States. 58 The Amendment Act repealed 

those unconstitutional provisions in the Corporations Act and inserted the "Corporations 

Law" into section 82 of the Corporations Act. 59 It then apphed the Corporations Act, as 

amended, only to the Austrahan Capital Territory, it being within the jurisdiction of the 

Commonwealth. The Commonwealth legislation was then apphed to the States and 

Northern Territory by each of them passing apphcation legislation to bring the Law into 

being in the relevant State or Territory. 

1 See, for example, Castrisios vMcManus (1991) 9 ACLC p. 287; Chew v R (1992) 10 
ACLCp.816 
2 Isle of Wight Railway Co v Tahourdin (1883) 25 Ch D p. 320 at p. 329 per Cotton LJ 
and at p. 324 per Lindley LJ; Report of the House of Representatives Standing 
Committee on Legal and Constitutional Affairs (the Lavarch Committee): Corporate 
Practices and the Rights of Shareholders, Canberra, Austrahan Government Pubhshing 
Service, November 1991 p. 137 at paragraph 5.1.3. 
3 See the Senate Standing Committee on Legal and Constitutional Affairs (the Cooney 
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Committee): Report on the Social and Fiduciary Duties and Obligations of Company 
Directors, Canberra, Australian Government Pubhshing Service, November 1989 at pp. 
187-188, paragraph 13.4; Tomasic, R (with collaboration of Pentony, B): Casino 
Capitalism? Insider Trading in Australia Austrahan Institute of Criminology, Canberra, 
1991; Report of the House ofRepresentatives Standing Committee on Legal and 
Constitutional Affairs (the Griffiths Committee): Fair Shares for All: Insider Trading in 
Australia, Canberra, Austrahan Government Publishing Service, 1989; Joint Committee 
on Corporations and Securities, (Briefing with the Director of Public Prosecution), 
Official Hansard Report, Canberra, 7 September 1992; Lavarch Committee Report, ibid.; 
Kluver, J, 'Derivative Actions and the Rule in Foss v Harbottle: Do We Need a Statutory 
Remedy', Company and Securities Law Journal, February 1993 p. 7 
4 Joint Committee on Corporations and Securities (Briefing with the Australian 
Securities Commission) Official Hansard Report Melbourne, 6 August 1992 at p. 31 per 
Hartnell, AG. 
5 'Key to Asian Markets', Financial Review, 21 April 1994 p. 34, stated that Singapore is 
Australia's 5th largest export market and its 9th most important source of import; in the 
same issue at page 38 under the caption 'More Students Coming to Learn in Australia', 
the Financial Review stated that the close diplomatic links are reinforced by the Five 
Powers Agreement signed by Australia and which included Singapore and Malaysia 
along with Britain and New Zealand. 
6 See 'Family Business - the fall of the Lews', in The Australian, 5 November 1993, p. 
21; 'Fall of Estate Mortgage Founder', The Daily Telegraph Mirror, 5 November 1993, 
p. 32. 
7 Read in conjunction with paragraph 82A(2)(b) of the Law 
8 Sub-paragraph 60( 1 )( c )(iii) of the Law 
9 (1990) 3WLR p. 297 
10(1971) 2 QB p. 711 
11Cullen v Corporate Affairs Commission (1989) 7 ACLC p. 121 per Young J at p. 126; 
R v Cambell (1984) BCLC p. 83 per Beldam J, who delivered thedudgement of the 
Court of Appea~ at p. 88; CCA v 'Bracht (1988) 14 ACLR 728 per Ormiston J at p. 734 
12 CCA v 'Bracht; ibid. 
13 See maxim 1051 in Latin for Lawyers, third edition, London, Sweet and Maxwell 
Limited 
14 At p. 2 
15 1 Smith L. C. 
16 Tilbury, M, Noone, M & Kercher,B: Remedies - Commentary andMaterials, second 
edition, Sydney, The Law Book Company, p. 1 
17 Lawson, F H: Remedies of English Law, first edition, see preface 
18 Osborn, PG: Osborn's Concise Law Dictionary, second edition, London, Sweet & 
Maxwell 
19 ibid 
2° Ford, HAJ: Principles of Company Law, fifth edition, Sydney, Butterworths,1990, 
p.10 
21 4 Vic No 13 referred to in Halsbury's Laws of Australia (1993) Vol 7 
22 See further Halsbury's Laws of Australia (1993) Vol 7 
23 Redmond, P: Companies and Securities Law - Commentary and Materials LBC 
Casebooks ( 1988) p. 31 
24 Duns, J: 'A Silent Revolution: The Changing Nature of Sanctions in Companies and 
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Securities Legislation', Dec 1991, Company and Securities Law Journal, p. 365 at p. 

366 
25 Sections 30 and 31 o£The Companies Statute (Victoria) 1864 referred to by Duns, J; 
loc. cit., footnote 8 
26 Toe Companies Statute (Victoria) 1864, ibid.; section 46 
21 (1875) L.R 7 H.L. 653 
28 For a fuller discussion, see Gower, LCB: Modern Company Law, third edition, 
London, Stevens, 1969, p. 52 & p. 86 
29 (1892) AC. 125 H.L.; cited in Gower, LCB; ibid. p. 53 
30 (1887) 12 App Cas 409 H.L, cited in Gower, LCB; ibid. p. 53, 111,112 
31 (1878) 3 App Cas 1218 H.L, cited in Gower, LCB; p.53 
32 (1900) AC 240 H.L. cited in Gower, LCB; loc. cit. 
33 Gower, LBC: ibid. at p. 552 
34 Tomasic, R, Jackson, J & Woellner, R: Corporations Law -Principles, Poliay and 
Process, second edition, Sydney, Butterworths, p.15 
35 Prepared by the Bar Association o£America 
36 Redmond, P; op. cit. p. 32. The report was prepared by Professor LCB Gower 0£ 
England who was appointed the Royal Commissioner with responsibility for drafting the 
model companies law for Ghana. 
37 Cooney Committee Report, op. cit, p. 24 
38 See section 124 Companies Act 1961 (Victoria) 
39 See section 124 Companies Act 1961 (Victoria) 
40 ibid.; section 123 
41 ibid.; section 127 
42 ibid.; section 13 1 
43 ibid.; section 122 
44 ibid.; section 3 02 
45 ibid.; section 375A 
46 Egglestone Committee, Second Interim Report: 'Disclosure 0£ Substantial 
Shareholdings and Takeovers' p. 6 referred to by Duns, J; op. cit., p. 367; also see 
Redmond, P; op. cit., p. 33. 
47 Egglestone Committee, Second Interim Report; ibid. p. 11 
48 See Part VI B relating to takeover provisions which were included in the 1961 Act by 
the Companies Act 1971 (Vic) 
49 Redmond, P: op. cit., p. 33 
50 section 227 Companies Act 1981 (Vic). 
51 ibid.; section 228 Companies Act 1981 
52 ibid.; subsection 229(2) Companies Act 1981 
53 ibid.; paragraph 229(l)(b) Companies Act 1981 
54 ibid.; paragraph 229(l)(a) Companies Act 1981 
55 ibid.; subsections 229(3) & (4) Companies Act 1981 
56 There are exceptions. Section specific sanctions are to be found in subsections 
206AAE(5), 206AAE(6), 206 DB(6), 206SD(4), 206SE(2) and 1317EA(3); subsection 
234(6), repealed on 1 February 1994, also had a specific penalty just for that subsection. 
In addition, it should be borne in mind the minor offences covered by subsection 1311( 5) 
are not enumerated in Schedule 3. These minor offences attract a maximum 0£$500 (see 
subsection 1311(5)). 
57 Report of the Senate Standing Committee on Constitutional and Legal Affairs: The 
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Role of Parliament in Relation to the National Companies Scheme, Canberra, Australian 
Government Pubhshing Service, April 1987, p. 23-24 referred to by Tomasic, R, 
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58 The State of New South Wales v The Commonwealth of Australia; The State of 
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CHAPTER2 

THE FUNCTIONS OF REMEDIES AND SANCTIONS 

2.1 The/unctions andgoals of remedies at common law 

As the historical outline in Chapter 1 shows, the remedies provided by the Law have 

their origins in the common law and it is instructive to look at the functions and 

objectives of common law remedies. Generally, the common law remedies may be said 

to serve one of the following functions: 

(1) compensation; 

(2) punishment; 

(3) specific rehef; and 

( 4) restitution. 

2.1.1 Compensation 

The most common function of remedies is said to be compensation, particularly where 

the wrong done is of a chil nature. Compensation is not, however, limited to civil 

claims. Parhament may confer on the courts trying criminal cases the right to make 

compensatory orders. Thus, pursuant to subsection 1317HB(l) of the Law, the court 

may, in addition to imposing a penalty on a convicted person, order him or her to pay 

compensation to the party whom he or she has injured. Similarly in England, the Powers 

of Criminal Courts Act 1973 empowers the magistrates courts (subject to a ceiling on the 

amount) and the Crown Courts to make a compensatory order against any person 

convicted by them. 1 
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In the American society where civil htigation is rife, the term "remedy" has often been 

equated with "compensation" or "indemnity".2 So pervasive is the notion that as early as 

1930, Stone J made the observation in Illinois Ry Co v Crai/3 that the basic principle 

underlying common law remedies was that they should afford only compensation for the 

injury suffered. Whilst it is certainly not an accurate statement o:£the law, it reflected the 

Americans' preoccupation with compensation as the dominant remedy. 

The main function o:£ compensation is that it serves as a substitute remedy for wrongs 

which are economic in nature and which could be redressed through the payment o:£ an 

equivalent amount o:£ money. By means o:£ this payment the victim is compensated for 

the loss suffered or the profit foregone due to the wrongful action o:£ the offender. But 

there are circumstances in which compensation would not be an appropriate remedy and 

in those chcumstances, one o:£ the other forms o:£ remedy, namely specific relie.£ 

restitution or punishment would displace compensation. 

!£the action is foun_~ed in contract or tort, the compensation is known as damages. The 

term "damages" has been defined as "the pecuniary compensation, obtainable by success 

in an action, for a wrong which is either a tort or a breach o:£ contract, the compensation 

being in the form o:£ a lump sum which is awarded unconditionally and is generally, but 

not necessarily, expressed in [Austrahan] currency."4 

However, it was held in Gemstone Corporation of Australia Limited v Grasso & Anor 

(1993) 11 ACLC 1,161, that in order to substantiate a claim for damages or an action in 

equity for compensation, the director must be shown to have either received a profit or 

caused a loss. 

Compensation also includes aggravated damages by which is meant extra compensation 

or damages payable for the aggravation o:£ the plaintiffs loss as a consequence o:£ the 
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defendant's conduct. It is distinguishable from exemplary damages in terms of: function. 

The difference between the two types of: damages was explained by Windeyer J. in Uren 

v John Fairfax & Sons Pty Ltd5 thus: 

"(A)ggravated damages are given to compensate the plaintiff:when the harm 

done to him by a wrongful act was aggravated by the manner in which the 

act was done: exemplary damages, on the other hand, are intended to punish 

the defendant, and presumably to serve one or more of: the objects of: 

punishment - moral retribution or deterrence." 

By this definition, a pecuniary penalty imposed by the Court pursuant to paragraph 

1317EA(3)(b) would be within the category of: exemplary damages. 

2.1.2 Punishment 

Sanctions, particula,rly of: the criminal variety, are traditionally recognised for then 

deterrent value and have frequently been employed as a strategy to encourage 

comphance with the law. According to Jensen and Maynard, 6 sanctions fall into three 

main categories namely: (1) formal punishment meted out by the law (2) informal peer 

judgment which would bring about a loss of: face or loss of: status among the peers of: the 

offender or the people who matters to the offender and (3) opportunities to attain certain 

"success" symbols or objectives being limited or even lost as a consequence of: the 

offender's diminished reputation. Of: the three categories, only formal punishment, 

whether in the form of: fines or imprisonment, constitutes formal deterrence. The 

remaining two belong to informal deterrence and stigmatisation. It has been argued that 

the informal sanctioning process, involving as it does stigmatisation or a socially flawed 

image of: the offender, acts as a greater deterrence than the formal sanctioning system 

itself:7 
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The above classification is made in accordance with the_ consequences or the costs of 

labelling to an offender. A widely held view among criminologists is that the likelihood 

of criminal activity is greater when the costs to the offender are low ( compared to the 

rewards) than when they are high. 8 Numerous theories on the costs of labelling have 

been canvassed but a detailed discussion of those theories would be beyond the scope of 

this paper. For the purpose of this paper, it is sufficient merely to note the popular view, 

which is that the costs oflabelling are associated with the social structure. On this view, 

the higher an offender's social standing, the greater would be the costs of labelling to 

him9 or her and consequently the less likely he or she is to commit an offence. 

The discussion in this thesis will be centred on formal punishment as a deterrent measure. 

One of the rationalia for punishment is premised on the proposition that its existence 

would deter potential offenders from committing the offence. 10 The way to deter crime, 

it has been suggested, is to punish the wrongdoers. 11 The objective is general deterrence 

in that the punishment of one offender would have the desired result of influencing 

would-be offenders not to commit the same offence. Another popular justification for 

punishment is retribution which is based on the behef that punishment is just as it is a 

fitting social response. 12 As a rationale for punishment, retribution is not well received 

by contemporary society because it is reminiscent of the rough justice which prevailed in 

a less enlightened era of human history, where the normative stance was "an eye for an 

eye and a tooth for a tooth". Despite arguments to the contrary,13 the numerous theories 

in support of retributive punishment still retain, to a greater or lesser extent, some 

vestige of the vengeance principle. A more refined version and perhaps more in keeping 

with modem times is the theory advanced by Morris14 that an offender by virtue of his 

wrongful act, owes a debt to society and is obhged to suffer punishment to restore the 

imbalance of benefits and burden caused by his misconduct. 15 
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criminal sanctions abound in the provisions of the Law and are the tools most frequently 

employed by the legislature in attempting to achieve comphance with the requirements 

therein. As mentioned above, the most common forms of formal criminal sanctions are 

monetary penalty and imprisonment. Monetary penalties or fines are generally 

insubstantial and in the majority of cases will not act as a deterrence to would-be 

offenders nor, in view of the relatively paltry amounts of actual fines levied by the courts, 

could they be said to serve the objective of retribution. 

Is the fine, then, punitive in the legal sense of the word? The five criteria which need to 

be satisfied before a sanction could be classified as a punishment are: 16 

"(1) Punishment must involve pam or other consequences normally 
considered unpleasant. 

(2) It must be for an offence against legal rules. 

(3) It must be of an actual or supposed offender for his offence. 

( 4) It must be intentionally administered by human beings other than the 
offender. 

(5) It must be imposed and administered by an authority constituted by 
a legal system against which the offence is committed." 

Clearly, a fine would satisfy the criteria enumerated in items (2) to (5) above but unless it 

is inordinately large in relation to the personal circumstances of the offender, it will not 

cause him or her any pain in the figurative sense. More likely, it is the stigma of being 

labelled "a criminal" attached to the conviction for which the fine is imposed that 

produces the real deterrent effect17 and gives rise to the undesirable consequences which 

may satisfy the criterion in item (1) of Hart's test. 

Since the abohtion of capital punishment, prison sentences have been elevated to the top 

of the range of criminal sanctions in terms of its importance as a deterrence measure 
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against crimes. As Professor Louis Loss observed in 1973 in his report Proposals for 

Australian Companies and Securities Legislation - Comments from the American 

Experience: 18 

"Whatever may be the deterrent effect 0£ threatened imprisonment as far as 

the common crimes are concerned, it has been found in the United States 

that an occasional term 0£ imprisonment, however short, for something like 

an SEC offence causes the particular industry to make a keen re

examination o£its practices." 

Almost two decades later, the perception that incarceration is an effective deterrence 

against crime, including white collar crimes, remains as firm as ever. In 1992 the 

Director o£Pubhc Prosecutions noted: 19 

"There is no doubt that the thing most feared by white collar criminals is the 

prospect tha~ they will be put in prison ... (T)he real deterrent to corporate 

criminal misconduct remains criminal prosecution and the possibility 0£ 

imprisonment." 

As a sanctioning device, imprisonment is a powerful weapon. It satisfies virtuahy ah the 

traditional goals 0£ criminal law20 which are retribution, incarceration, deterrence and 

perhaps even rehabilitation as the period 0£ enforced isolation spent in reflective 

contemplation could persuade the offender to mend the error o£his ways. 

Lastly, it should be borne in mind that punishment is not solely the province 0£ criminal 

law and that, as noted by Windeyer Jin Uren's case above, it is also apphcable to civil 

jurisdiction where exemplary damages are used to punish the defendant. 
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2.1.3 Specific relief 

Another common law remedy is specific relief21 which includes specific performance, 

specific restitution and injunctions. Historically, these remedies were within the 

jurisdiction of the Court of Chancery in England. As such, the reliefs are equitable in 

nature and are therefore discretionary. To be ehgible for specific relief: the plaintiff must 

show that he or she has "an equity to relief'22 and that monetary compensation is 

inadequate to redress the wrong done to him or her. It is well recognised that not every 

wrong can be put right by compensation. The refusal by the vendor to complete the sale 

of a horse with certain unique quahties would be an appropriate case for specific rehef as 

money wih not provide an equivalent substitute. Although more difficult to obtain and 

not commonly sought, these coercive rehefs nevertheless serve a useful purpose in the 

common law repertoire of remedies. They fill the lacunae which compensation is unable 

to fill due to its inadequacy. For instance, a defendant who refuses to deliver to the 

plaintiff his or her prized painting should not be ahowed to keep that painting by mere 

paying an equivalent amount of money to the plaintiff In such a case, it is restitution, 

and not compensation which is the appropriate remedy. 

Injunctions are prominent examples of specific forms of rehef and their use has been 

incorporated into the Law. They function to restrain a person from doing an act or thing 

(a prohibitory injunction) or require a person to do something (a mandatory injunction) 

or merely to preserve the status quo in cases where the plaintiff can establish that there is 

a real probability of the defendant doing something which would cause irreparable harm 

to the plaintiff (a quia timet injunction23). 

Injunctions may be granted for a limited period or until the hearing to determine merits 

of the applicant's claims (interlocutory injunctions) or they may be permanent injunctions 

granted after the hearing (perpetual injunctions).24 
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In recent times, two new injunctions have been developed. These are the Mareva 

injunction, which owed its name to Mareva Compania Naviera S.A. v International 

Bulkcarriers S.A. 25 and the Anton Pillar order which derived its name from Anton Piller 

KG v Manufacturing Processes Ltd and Ors26• The function of the Mareva injunction is 

to restrain the defendant from dealing with assets so as to prevent the defendant from 

removing the assets from the reach of the plaintiff and thereby render any future 

judgment ineffective.27 

The importance of the Mareva injunction in the context of the Law hes in its value as a 

means of preserving assets and maintaining the status quo pending the determination of 

proceedings being brought by a plaintiff It does not, however, give any rights over the 

assets and creates no interest over them 28 It is of interest to note that a report by the 

Victorian Parliament's Law Reform Committee on directors and managers of insolvent 

companies entitled 'Curbing the Phoenix Company' which was released on 1 June 1994 

recommended that _the Law be amended to create a statutory process analogous to a 

Mareva injunction to enable courts to freeze assets of directors and managers which are 

prima facie assets on which the company has a just claim 29 

The Anton Piller order may be apphed for in situations where the plaintiff could establish 

a strong prima facie case that the damage to him or her would be very serious unless vital 

material in the possession of the defendant is preserved and there is clear evidence that 

the material is in danger of being destroyed by the defendant so as to pervert the cause of 

justice. In such circumstances, the court has the power to order that the defendant 

permit the plaintiff to enter his premises to inspect and remove the material.3° 

The remedy of specific performance is apphed in cases where damages would not put the 

plaintiff in a situation as beneficial to him or her as if the agreement were specifically 
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performed.31 A less imponant example of specific relief is specific restitution. This 

latter rehef is requested for in situations where goods are required to be restored in 

specie. None of these two remedies feature in the Law. 

2.1.4 Restitution 

Restitutory rehef is a common law money remedy available to a plaintiff and is premised 

on the principle that the defendant should be made to give up the gains acquired by his 

wrongful actions. It may be differentiated from compensation, another money remedy, in 

that ~hereas compensation is founded on the basis of the loss to the plaintiff, restitution 

is based on the gain to the defendant. The difference between the two remedies was 

explained by Professor Wright in the following passage: 

"Another alternative to compensation -is restitution. Instead of 

attempting to make the innocent person whole, we seek to make the 

wrongdoer disgorge the fruits of his wrong. In theory this could be a 

universal principle. But this is theoretical only; in fact we wih not often 

happily let the wrongdoer off upon payment of the amount he has 

benefited if the innocent person has been harmed to a greater extent. 

Thus if restitution, rather than compensation, were the standard, the 

average plaintiff in a personal injury action could recover nothing, for 

the tonfeasor reaps no benefit in inflicting injury. "32 

2.2 The function of schedule remedy 

Most of the punishment prescribed for offences under the Law is contained in Schedule 3 

annexed to the Law. A schedule of sanctions or remedies is created by legislature. It has 

long been employed in situations where the wrongs are difficult to evaluate. 33 The 
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schedule is therefore a useful device which provides legislature with a free hand to fix 

remedies or sanctions without the need to rationalise. Apart from that, there is the issue 

of convenience. Quite clearly, where an enactment such as the Law contains a large 

number of offences, it would be a more convenient arrangement to have the sanctions 

listed in a schedule rather than including them under individual sections in the enactment. 

The use of a schedule is not new for it was known to exist under Roman law and early 

Enghsh law.34 

2.3 Legislative policry and function of disqualification as a remedy 

Disqualification o~ directors and other officers is prescribed in the Law and may be 

classified under the following categories 

(a) automatic disqualification in the event of bankruptcy or conviction for serious 

fraud or one of the other convictions listed in subsection 229(3); 

(b) disqualification by the court under sections 230, 599 or 1317EA; or 

( c) disqualification by the ASC under section 600. 

The legislative pohcy concerning disqualification of directors under section 122 of the 

Uniform Companies Act, the predecessor of section 229 of the Law, was discussed by 

Street Jin Re Furniture Co Ltd. 35 In the course of his judgment he said: 

"The legislative pohcy is that a person falling within one of the descriptive 

paragraphs of s 122(1) should not within the prescribed five years 

participate in the management of a company ... A prohibition against 

taking part in the management of the c_ompany ... denies to a person thus 

prohibited the statutory advantage that flows from participating in the 

market place under the shield of statutory limited habihty. It is easy to 
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take for granted the right of: every citizen by the simple procedure of: 

incorporating a company to avail himself: of: this shield of: limited habihty. 

Whilst ordinary citizen has this right, the legislature has nevertheless 

indicated in clear and direct terms that this right wih be forfeited for 

periods prescribed in the various sections consequent upon conduct or 

loss of: civil status considered to justify such forfeiture. Section 122 is 

such a section." 

As a remedy, the debarring of: a person from acting as a director serves two functions. It 

is protective in that it removes from management positions persons who are unfit by 

reason of: incompetency, dishonesty or bankruptcy and thereby ensures "that only 

suitable persons act as directors, secretaries and otherwise in a managerial capacity .. ". 36 

A related purpose, which is also protective in nature, is that the disqualification would 

incapacitate those unsuitable persons, at least for a limited period of: up to five years, 

from causing further :financial loss to other innocent members of:the pubhc.37 Secondly, 

although it has been held that disqualification is not punitive,38 there appears to be a 

consensus that it acts as a deterrence in ah cases where that remedy has been prescribed 

by the Law with the exception perhaps for disqualification by reason of:bankruptcy under 

subsection 229( 1) of: the Law. The Senate Standing Committee on Legal and 

Constitutional Affairs enquiry into the Social and Fiduciary Duties and Obligations of 

Company Directors was told that "disqualification from office was the greatest threat to 

directors, notwithstanding possible goal sentences and financial penalties and was 

therefore an effective sanction. "39 This view is shared by Professor Baxt who wrote40 

that "it is a terrible fate to face a director should he or she face disqualification" and by 

Professor Tomasic who observed that 

"the consequences of: the imposition of: some civil or administrative 

remedies may sometimes be as, or even more, severe than the imposition of: 
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a non- custodial criminal penalty. For example, the apphcation of the 

disqualification provisions of the Corporations Law applying to such 

persons as directors, liquidators, securities dealers and investment advisers 

may prevent such persons from being employed in such position again. 

Where it is used, this administrative sanction may be a far more severe 

penalty than a small fine. 11 41 

In McQuestin v ASC (1993) 12 ACSR 279 a directors conviction for breach of 

subsection 229(2) of the Companies Code/subsection 232( 4) of the Law was quashed on 

the grounds that the consequences of such a conviction, namely disqualification from 

acting as a director for five years, would be a penalty disproportionate to the offence 

committed. 

2.4 Application of common law remedies to the Law 

Four common law remedies found in the proV1s1ons of the Law are compensation, 

restitution, injunction and punishment. Compensation is employed in situations where an 

"injured" party such as a company has suffered loss as a result of the wrongful act of an 

officer of the company. Thus, pursuant to subsections 1317HA(l), (2) & (3) and 

subsections 13 l 7HB(l), an officer who has contravened a civil penalty provision may be 

ordered by the court to pay compensation to the company and pursuant to subsection 

205( 6) the court may likewise order compensation to be paid ifit is satisfied that loss or 

damage has resulted from the giving of financial assistance for the purchase of shares in 

the company in contravention of section 205. 

Restitution as a remedy is also used in the Law. An example is to be found in paragraph 

740(5)(£) where the court is empowered to order a re-transfer of property or repayment 

of money received by a corporate officer under an agreement with the company which is 
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deemed by the court to be unfair or unconscionable to the company. The third common 

law remedy, namely injunction, is provided for under section 1324 of: the Law. It is a 

useful remedy and may be apphed for by a broad class of: persons such as creditors42, 

shareholders, employees and anyone whose interests "have been, are or would be 

affected" to restrain a person whose conduct constituted or will constitute a breach of: a 

provision o:f:the Law. 

The remedy that is most pervasive in the Law is punishment. The failure to do an act 

which is required or the doing of: an act which is prohibited by the Law constitutes an 

offence which is punishable either by fine alone or by imprisonment or by both. The 

Schedule 3 attached to the Law contains no less than 160 offences and these do not 

include section specified offences such as those in relation to "buy-back" arrangements in 

Part 2.4 of: the Law nor do they include those minor offences covered by general penalty 

under subsection 1311( 5). The predominant use of: sanctions in the Law is hardly 

surprising considering the criminal nature of: the Law. The punishment of: offenders is, 

after all, the functiop. of: criminal law. 43 
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CHAPIER3 

REMEDIES AND SANCTIONS FOR BREACHES OF OFFICERS' DUTIES 
UNDER PART 3.2 

3.1 Introduction 

Chapter 2 looked at the Law remedies which are known to common law and equity. 

Those remedies which originated from to the common law include compensation, 

punishment in the form ofifine and/or imprisonment and specific rehefs, ah ofiwhich are 

to be found in Part 3.2 ofi the Law or under the civil penalty regime1. This Chapter 

examines the range and the types ofi remedies and sanctions which are available against 

corporate officers under the Law and, in particular, the remedies prescribed for 

contravention ofi civil penalty provisions. 

3.2 The types of remedies and sanctions available against corporate officers under 
the Corporations Law for breach of duties under Part 3.2 

The remedies and sanctions provided under the Law in relation to contraventions by 

corporate officers ofithe provisions in Part 3.2 fall into the following categories: 

(a) civil penalty remedies and sanctions - for breaches under subsections 232(2), (4), 

(5) and (6) 

(b) criminal penalty- for breaches under sections 224, 229, 230, 231, 236 and 237 

( c) judicial remedy - for repeated breaches ofithe Law provisions in respect ofiwhich 

court may debar an officer under section 230 

(d) administrative sanction - for minor infringements in respect ofi which penalty 

notices pursuant to subsection 1313(1) could be issued by the Austrahan 

Securities Commission, as for example, breaches under subsections 222(4) and 

223(1). 
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3.2.1 Civil penalty remedies and sanctions 

These remedies which comprise civil penalty orders, compensation and criminal 

proceedings were inserted into the Law as Part 9.4B by section 17 of the Corporate Law 

Reform Act 1992 and came into effect on 1 February 1993. 

3.2.1.1 Civil Penalty Orders 

The provisions in Division 2 of Part 9.4B empower the Court to make a civil penalty 

order against a corporate officer who has contravened a civil penalty provision. Panies 

who may apply for the order are confined to the ASC, its delegate or some other person 

authorised in writing by the Minister. 2 In proceedings for a civil penalty order, the court 

is to apply the rules of evidence and procedure that it apphes in hearing civil matters. 3 

Effectively, this means that proof on a balance of probability wih suffice. 4 

Notwithstanding section 1317ED, it is still open to the courts to demand a higher 

standard of proof: at least in relation to contraventions involving an element of fraud, by 
'{ 

adopting the approach taken in Briginshaw v Briginshaw. 5 

The issue before the High Court in the Briginshaw case was whether the trial judge had 

erred in adopting a criminal standard of proof when determining if the adultery of the 

respondent had been proved. The general principle that emanates from this case is that 

where in civil proceedings, a question arises as to whether a serious allegation such as a 

crime has been made out, the court wih rigorously scrutinise and assess the evidence to 

ensure that the allegation can be substantiated. Whether the evidence meet the standard 

of proof will be determined by the normal human intuitive process.6 In discussing the 

standard of proof in civil proceedings in relation to serious allegations that may result in 

serious consequences if made out, Dixon J observed: 
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"The truth is that, when the law requires the proof of any fact, the tribunal 

must feel an actual persuasion of its occurrence or existence before it can 

be found. It cannot be found as a result of a mere mechanical comparison 

of probabilities independently of any behef in its reality. 7 

... When, in a civil proceeding, a question arises whether a crime has been 

committed, the standard of persuasion is, according to the better opinion, 

the same as upon other civil issues.... But, consistently with this opinion, 

weight is given to the presumption of innocence and exactness of proof is 

expected. "8 

The following passage9 of Starke J in the same case is also of relevance: 

"The truth is that civil causes may, not must, be decided on a balance of 

probabilities. If the proof brings no strength of conviction to the mind of 

the tribunal or, what is much the same thing, does not satisfy the tribunal 

beyond reasonable doubt of the truth of the fact aheged, especially in the 

case of serious allegations such as adultery or fraud or crime, then the 

ahegation remains unproved ... " 

What this case recognises is that the degree· of evidence required to satisfy proof on a 

balance of probability is dependent on the nature of the issue. The judge wih need to be 

satisfied, in aheged commission of a serious offence in civil proceedings, that the 

ahegation has been made out to the reasonable satisfaction of the court. This wih require 

that the commission of the serious offence be proved unequivocally, strictly or with 

certainty. 10 The requirement that a serious ahegation be proved to the satisfaction of the 

court is sometimes thought to have created a third standard of proof but the existence of 
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a third standard is open to question. The better view would seem to be that the 

Briginshaw test merely serves to provide some guidance in assessing whether a case has 

been proved to the required standard. 11 

The aheged contravention of a civil penalty provision is a serious ahegation in that these 

provisions involve fraud or dishonesty. It is conceivable that before the court makes a 

civil penalty order in relation to subsection 232(2) which involves dishonesty, it may 

demand a higher level of proof in order to be satisfied that the case has been established 

on a balance of probabilities. The onus of proving the contravention falls on the 

Austrahan Securities Commission for it is a weh-known principle of jurisprudence that 

the party who aheges misconduct against another is bound to establish such misconduct 

by adducing affirmative evidence.1:z 

The civil penalty order may comprise one or more of the foJlowing: 

(a) declaration 

A declaration 13 that an officer has, by a specified act or omission, contravened a civh 

penalty provision is to be made by the court if the contravention is proved The 

declaration would be a pre-requisite before :further means of redress such as civh penalty 

disqualifi~ation order or a pecuniary penalty or compensation could be sought. For 

minor contraventions, however, this would be the only remedy available under Pan 9.4B 

unless compensation is also awarded pursuant to subsections 1317HA(l) and (2) or 

1317HD(l). 

(b) civil penalty disquaJification order 
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The civil penalty order may take the form o:6 an order prohibiting the officer from 

managing a company for the period specified therein. No upper time limit has been fixed 

for the disqualification and the court, theoretically at least, has the power to bar an 

officer from managing a corporation for life. This order, however, is reserved for 

officers whom the court deem unfit to serve as officers. The provision in subsection 

l3 l 7EA( 4) makes it clear that despite the contravention, the court is not to make the 

order for disqualification i:6 it is satisfied that the officer is a fit and proper person to 

manage the company. 

( c) pecuniary penalty 

The civh penalty order may take the form o:6 an order that a pecuniary penalty o:6up to 

$200,000 be paid. 14 Such an order may be made as an alternative or in addition to a 

disqualification order. Here again the discretion o:6the court is not unfettered for it is not 

to make such an order unless it is satisfied that the contravention is a serious one. 15 The 

difference between a pecuniary penalty made pursuant to Part 9.4B and fines for offences 

hes in the fact that civil penalties may include a component o:6 hquidated damages and 

considerations o:6 blameworthiness are less relevant than in offence cases. 16 In 

comparison with the common law remedy, the civh penalty is in the nature o:6aggravated 

damages but differs from aggravated damages in that it is payable to the Commonwealth 

and not to the victims. Where the company is the victim, it may obtain compensation 

from the officer. The order for pecuniary penalty may be enforced as i:6 it were a 

judgement o:6the court.17 

3.2.1.2 Compensation 

A court hearing an apphcation for a civh penalty order may o:6 its own initiative and 

under the powers conferred on it under subsection l3 l 7HA( 1 ), order the officer to pay 
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compensation to the company he or she has "injured" if it finds that the contravention has 

been estabhshed. An order for compensation may be made against an officer in addition 

to an order prohibiting him or her from managing a company or an order requiring him 

or her to pay a pecuniary penalty. Alternatively, the company which has suffered loss or 

damage at the hands of the officer may seek compensation against him or her pursuant to 

subsection 1317HA(2) by intervening in the proceedings for a civil penalty order. The 

company's intervention is restricted in two respects. First, the company is entitled to be 

heard only if the court is satisfied that the person has committed the contravention in 

relation to that company. Second, the intervention is only on the question whether the 

court should order the officer to pay compensation to the company because of the 

contravention. 18 These restrictions are to ensure that the ASC "retains carriage of the 

civh penalty apphcation, and the presentation to the Court of material concerning the 

civil penalty order that the court should make. "19 

In addition to the above, a company may bring direct proceedings to recover from the 

officer who has contravened a civh penalty provision (a) an amount equal to the profit 

made by that officer in situations where the officer has made a profit as a consequence of 

the contravention or (b) the amount of the loss or damage in situations where the 

company has suffered a loss or damage as a result of the contravention by the officer.20 

Compensation as a remedy is not available to other victims such as the creditors who 

may have suffered loss by reason of the officer's misbehaviour. The provisions, as 

enacted, constitute a departure from the original intention of the Government that "in 

appropriate circumstances, people suffering loss as a result of a breach be enabled to 

bring a claim for damages in the proceedings taken to recover the penalty. "21 

3.2.1.3 Restrictions on civil penalty orders 
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Courts are not empowered to order payment of a pecuniary penalty of any amount unless 

the contravention is a serious contravention. What is meant by "serious" is therefore 

crucial in determining the remedies that could be used against a delinquent officer. 

Pecuniary penalty will not be available against an officer if the contravention falls short of 

the degree of seriousness required under subsection 1317EA(5) and ah that the court 

could do in those circumstances is, at most, to order compensation if loss is suffered by 

the company and to make a declaration that the officer has contravened a civh penalty 

provision. It is open to the court to make a civh penalty disqualification order but if the 

contravention is not deemed to be serious, it is unlikely that the same set of 

chcumstances would be sufficient to enable the court to make a finding of unfitness to 

serve. 

The range of remedies available against an officer would therefore depend on the legal 

meaning of "a serious contravention". Unfortunately, the term has not been defined in 

the Law. The lack of specific criteria which would help to determine the seriousness of a 

contravention is expected to cause difficulty in the practical apphcation of the civh 

penalty regime. It is envisaged that in most "minor" contraventions involving no loss to 

the company, the only practical sanction would be a sterile declaration without any 

meaningful consequences. 

Ultimately, the meanmg of the word "serious" would be a subject for ~udicial 

interpretation. Two possible yardsticks could be used in measuring the seriousness of a 

contravention. It could be gauged according to the quantum of economic loss or it could 

be measured by the degree of culpability. A definition based on economic loss wih have 

the advantage of certainty in that there will be little room for argument as to whether the 

contravention is serious enough to merit a pecuniary penalty once the amount of the loss 

to the company is estabhshed. Professor Fisse suggested that the term "serious 

economic loss" means "a loss of an amount in excess of a specified threshold (perhaps 
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$200,000). "22 It is submitted that for the civh penalty order to be apphcable to a wider 

section of corporate officers, the threshold should be as low as it is practicable, say in the 

region of$10,000, so as to bring within the purview of subsection 1317EA(5) officers of 

the smaher proprietary companies whose trading activities may involve only smah 

amounts but whose conduct is no less culpable. 

Whilst there are advantages in defining what a serious contravention is in relation to the 

amount of damage or loss to a company or to the other victims, the difficulties should 

not be overlooked. A specified fixed sum could project the message that misconduct wih 

be tolerated by the Law and wih not attract a penalty of any significance (not even a 

small fine) so long as the amount of loss is below the threshold limit. Such a definition 

would also reinforce the growing perception in the community that corporate officers are 

accorded more lenient treatment for contraventions of the Law than offenders under 

other penal laws such as the Crimes Act of the various States. 

A solution may he in employing both methods of measuring the senousness of a 

contravention. Given that the civh penalty orders are expected to be most frequently 

used in situations where proof against an officer fahs short of the standard required under 

criminal law but is sufficient to satisfy the standard under civh proceedings, a serious 

contravention may be defined as one in which the amount of the loss or damage to 

victims is no less than a specified sum Alternatively, it is one in which the requisite 

mens rea specified in the relevant civil penalty provision is present and could be proved 

on a balance of probability, regardless of the amount of the loss. Classifying an offence 

as "serious" according to the degree of culpability would be consistent with the approach 

adopted in the Law in relation to the offences in Part 7.6 (Securities). Contravention of 

sections 866, 867, 868 and 869 in that Part are punishable with a fine of $5,000 and/or I 

year unless fraud is involved, in which case the penalty is $10,000 and/or 2 years. 
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The United States Code offers a useful guide for determining a suitable civh penalty. For 

example, a three tier penalty structure is used for contravention of certain provisions in 

the Securities Exchange Act 1934. The Securities and Exchange Commission is 

empowered, inter aha, to bring an action in the district courts to seek, upon a proper 

showing, a civh penalty to be paid by persons who committed a violation of those 

provision. The severity of the penalty depends on the culpabhity of the offender and the 

loss to others. The third tier penalty, at US$100,000 is by far the most severe and is 

designed for violations involving both fraud and substantial losses or a risk of substantial 

losses; the second tier penalty of a maximum of US$50,000 is for offences involving 

fraud (without the need to show substantial loss) and the first tier penalty of up to 

US$5,000 is for simple violations where neither fraud nor substantial losses need to be 

proved. If our courts are minded to, the penalty structure employed in the Securities 

Exchange Act 1934 (US) could be adapted for the sentencing of offenders who 

contravene the civh penalty provisions of the Law. 

3.2.1.4 Punitive damages 

The common law powers of the court to award punitive damages are expressly preserved 

by section 1317JC in relation to a contravention of a civil penalty provision. 

3.2.1.5 Criminal proceedings under section 1317F A 

The decriminahsation of subsections 232(2), (4), (5) and (6) is only partial as criminal 

habihty still apphes in respect of those subsections by virtue of section 13 l 7FA. Thus, 

where the contravention was committed knowingly, intentionally or recklessly and 

dishonestly with intention either to gain or to deceive or defraud someone, a prosecution 

could be commenced pursuant to section 1317FA and, upon conviction, the offender 

could be hable to a fine ofup to $200,000 or jail sentence ofup to 5 years or both.23 As 
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with other criminal proceedings, the offence would need to be proved beyond reasonable 

doubt. 

compensation 

In finding an officer guhty of an offence under section 1317 FA the court has the power 

to order the officer to pay compensation to the company if it is satisfied that the 

company has suffered loss as a consequence of the misfeasance of the officer. The court 

may order payment of the compensation even thougil it imposes no penalty for the 

offence.24 

Apart from subsection 1317HB(l), a criminal court 1s also empowered to award 

compensation to a company which has incurred loss or damage as a result of the 

contravention by an officer if there is a declaration by the court under Division 4 of Part 

9.4B that the officer contravenes a civil penalty provision. Such a declaration may be 

made in the fohowing chcumstances: 

( 1) where a jury finds that an officer, although not guilty of an offence, is nevertheless 

guilty of the contravention;25 or 

(2) if a court of summary jurisdiction is satisfied beyond reasonable doubt that the 

officer is not guilty of an offence but is satisfied beyond reasonable doubt that he 

or she has committed the contravention;26 or 

(3) if on an appeal against conviction, the appeal court makes an order that does not 

amount to a conviction but the court is nevertheless satisfied beyond reasonable 

doubt that the officer committed the contravention. 27 
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Under the rules of equity, the court wih order compensation if it is shown that the 

company has suffered a loss or the director has received a profit. 28 The statutory 

provision in the civh penalty regime is thus more restrictive than the remedy to which an 

injured company would have been entitled to in equity. 

civil penalty orders 

Civh penalty orders may be made by the court in the circumstances set out above for the 

award of compensation. Such orders would be subject to the provisions in subsections 

1317 EA(4) and (5). 

In essence, the provisions under Division 4 of Part 9.4B offer the prosecutors the 

opportunity to prosecute offenders criminahy and should they be unsuccessful in the 

attempt, due perhaps to a lower standard of evidence being available, it would be open 

to them to request that civh penalty orders be imposed if the contravention can be 

estabhshed. 

3.2.2 Criminal sanctions 

Criminal sanctions are avahable in relation to breaches under sections 224, 229, 230, 

231, 236 and 237 of the Law. The sanctions, which are set out in Schedule 3 of the 

Law, consist of imprisonment, fine or both imprisonment and fine. 

The strategy adopted in the Law in relation to corporate criminal misconduct is clearly 

deterrence. In providing a range of sentencing options from imprisonment to fines of up 

to $200,000, Parhament has ensured that the courts are given a choice of sanctions from 

which to select an adequate punishment to fit the seriousness of every offence. It is 
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however the upper range of sentencing options, that of penal servitude, that acts as the 

real deterrence. As Rozenes observed: 

"There is no doubt that the thing most feared by white collar criminals is 

the prospect that they wih be put in prison. No doubt the thought of 

being stripped of ih-gotten gains is not a happy one, however, that pales 

in comparison beside the prospect ofincarceration."29 

It has been suggested that the prospect of being requhed to pay a fine is not of itself an 

effective deterrent, as such a penalty is viewed as a necessary business expense or a 

necessary incident of business life.30 The fine is thus seen to be a "blunt instrument"31 

with a number of limitations. Some of the shortcomings of monetary penalty as a 

sanction were discussed by Duns32 and also by Fisse33 in relation to its effects on 

corporate offenders but those limitations are generally apphcable to individual offenders. 

They include the following: 

1 Fines, no matter how large, do not guarantee that the offender wih respond in 

such a way as wih prevent a repetition of the offence. 

2 Fines convey the impression that offences are purchasable commodities whereas 

conventional understanding of serious offences is that they are unwanted even if 

a given offender is prepared to pay for them in cash. 

3 Most fines are smah and are an ineffective deterrent against contravention. 

Viewed commercially, the traditional fine imposed by the Law is insignificant compared 

to the consequences caused by the director's transgression but it is nevertheless of great 

symbolic value in that the imposition of a fine carries with it the stigma of conviction, 
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which is perceived as a deterrence in itself Apart from the undesirable social 

consequences which flow from being labehed a criminal, further deterrence value is to be 

had from the prosecution process. It is submitted that the ordeal of being put through 

the court hearing, often with resultant adverse publicity and perhaps notoriety, constitute 

a significant punishment which, except for the hardened offender, would deter others 

from committing the same offence. 

3.2.3 Judicial remedy 

The term judicial remedies is used here to describe sanctions which are available against 

officers through the judicial process but excludes the sanctions under the criminal 

process or the civh penalty remedies. These judicial remedies include the courts' powers 

to bar a director from holding the office of a director, powers to prohibit payment or 

transfer money, securities, futures contracts or property and power to grant an injunction 

or order payment of damages. 

3.2.3.1 disqualification under section 230 

Section 230 is based on the old section 227A of the Companies Code and permits the 

ASC and others who are prescribed persons within the meaning of subsection 230(6) of 

the Law to apply to the court for an order prohibiting an officer who has (i) contravened 

subsections 232(2) and (4) or (ii) repeatedly breached the provisions of the Law or (hi) 

failed to take reasonable steps to prevent a company from repeatedly breaching the Law 

or (iv) failed to prevent two or more companies of which he or she is a common director 

from contravening a provision of the Law from taking part in the management of a 

corporation. 
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Like other disqualification provisions in the Law, the section has as its primary objective 

the protection of the creditors. 34 In debarring those officers deemed unfit to serve, the 

Law seeks to eliminate any opportunity these officers may have in repeating then 

malfeasance to the detriment of shareholders, creditors and members of the pubhc. 

3.2.3.2 remedies pursuant to Part 9.5 of the Law 

Under this Part, courts are empowered to make certain specific orders, the most notable 

of which is, in relation to the subject matter of this paper, an order to prohibit payment 

or transfer of money, securities, future contracts or property,35 and to grant injunctions.36 

The remedies afforded by this Part are preservative in nature and are sometimes 

described as "preservative remedies"37 

(i) Section 1323 Power of Court to Prohibit Certain Conduct 

Section 1323 is most frequently employed by the ASC for obtaining pre-trial preventive 

orders although the remedies are available also to "persons aggrieved", that is, persons 

whose interests the orders are intended to protect. Under section 1323, the court may 

make an order prohibiting a third party such as a bank or a creditor of the "relevant 

person" i.e. the corporate officer against whom an investigation, a prosecution or a civil 

proceeding has begun, from making a payment or transferring property or parting with 

the possession of money securities or other assets at the direction of that corporate 

officer. In addition, an order prohibiting the officer from leaving the country or requiring 

him or her to deliver up his passport could also be made under paragraphs 1323(l)(k) 

and (j) of the Law. Pending the determination of an apphcation under section 1323, the 

court has the discretion of making an interim order of the kind apphed for. 38 No 

undertaking for damages need be given by an applicant in relation to a grant of an interim 

order. 39 
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The legislative intent of section 1323 of the Law was discussed by Cooper J in ASC v 

Aust-Home Investments Ltd & Ors (1993) 40 thus: 

"The evident purpose of the section (s.1323) is to freeze property of a 

person where there is an investigation being carried out by the ASC into 

an act or omission of a person which constitutes or may constitute a 

contravention of a relevant law under the section. The freezing of the 

property is to benefit a person who may have a claim consequent upon 

the act or omission (an aggrieved person) by providing property against 

which a judgement may be enforced. 

The order in the first instance ought in my view only remain in force for 

such period as is reasonably necessary to conclude the investigation and 

to enable the aggrieved person to institute suit. Thereafter, whether the 

order is maintained is a separate question." 

To prevent frivolous or vexatious applications under section 1323, the ASC or other 

aggrieved person will need to establish as a pre-requisite of the application that either a 

prosecution or a civil proceeding has begun against the respondent or that he or she is 

under investigation41 for an act or omission that constitutes a contravention of the Law. 

If the pre-condition relied on is investigation, it has been held in CAC v United 

International Technologies Pty Ltd42 that it" would be necessary to show that the 

investigation relates to an act or omission by a person, and that the act or omission 

constitutes or may constitute an offence. In Connell v NCSC, 43 Mr Connell won an 

appeal against an order that he be prohibited from leaving Australia as all that the NCSC 

could establish was that investigations into Rothwell's affairs had begun but it was unable 
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to identify the act or omission required under section 573 of the Companies Code, the 

predecessor of section 1323 of the Law. 

Lastly, it is to be noted that orders will not be made unless the court is satisfied that it is 

necessary or desirable44 and even then the remedy is discretionary. 45 In respect of the 

circumstances under which the discretion will be exercised, the Court in Beach 

Petroleum NL &'Anor v Johnson & Ors (1993),46 in commenting on section 1323 of the 

Law, has this to say: 

"Under the statute the discretion is to be exercised having regard to the 

need or desirability of protecting the interests of people to whom the 

company may be or become liable to pay moneys. The discretion is a 

general one. In the exercise of the discretion the Court may have regard 

to all the circumstances of the case: see 'Lone Star Exploration NL v 

CAC (1988) 50 SASR 24 . 

... The party seeking such a remedy must make out a clear case not only 

that the protection of the interests of people to whom the company may 

be or become liable require protection, but also that a lesser remedy 

which does not involve removing the administration of the company 

from the directors would not fit the circumstances of the case." 

(ii) Section 1324 Injunctions and Damages 

The main orders that are available against an officer under section 1324 are: 

(a) an injunction that the officer be restrained from engaging in the contravention or 

in any manner be associated with the contravention of a provision of the Law; and 
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(b) an order that the officer in respect of whom an injunction could be made, pay 

damages to any other person either in addition to or in substitution for the grant 

of the injunction. 47 

In view of the decision by Young J in CAC v Transphere Pty Ltd (1989),48 a third 

category may be added: 

3.2.3.3 a declaratory order 

In Transphere, Young J held that the court had the power to grant declaratory orders 

even though there was no such power conferred under the Companies Code. The court's 

power was derived from a consideration of section 574 of the Companies Code on the 

premise that if the court was entitled to grant an injunction, it should be entitled also to 

grant the lesser equitable relief of a declaratory order. 

The general injunctive remedy under section 1324 is available to a much broader section 

of applicants than under section 1323 as applications for injunctions may, in addition to 

the ASC, be made by "a person whose interest have been, are or would be affected" by a 

contravention of the Law. 49 It is expected that, in the light of the dictum expressed in 

Broken Hill Proprietary Co. Ltd v Bell Resources Ltd, 50 a broad interpretation of 

persons affected would be adopted. Most of the applications under this section or its 

predecessor were made by applicants other than the ASC and the growing clamour for a 

greater shareholders' role in corporate governance may see more frequent use of this 

remedy by shareholders against directors. 51 

The statutory injunctions which may be applied for under section 1324 against an officer 

of the company are either an injunction restraining him or her from engaging in conduct 
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which constitutes or would constitute a contravention or an attempt to contravene the 

Law52 or a mandatory injunction requiring the officer to do an act or thing which is 

required to be done under the Law.53 A Mareva type injunction may be applied for 

under this section. 54 

The category 0£ persons with standing to apply under section 1324 would appear to 

include a creditor. In Allen v Atalay (1994) 12 ACLC 7, the creditor claimed that he 

was owed rent by ZZZ Pty Ltd. To defeat his claim, the directors sold the company's 

assets to another company. The creditor sought an order under section 1324 that the 

directors pay him for the losses he suffered as a result 0£ the directors' breach 0£ section 

232 0£ the Law. The directors applied to strike out the creditor's claim, on the ground 

that as a creditor he had no standing. Hayne J held that the creditor might have standing 

under section 1324 as a person whose interests were affected by the contravention that 

was alleged to have caused a diminution in the value o£his claim against ZZZ Pty Ltd.55 

Also 0£ relevance i~ section 1327 which contains a reiteration 0£ the court's power to 

punish offenders for contempt 0£ court and an omcer who contravenes an order or an 

injunction is liable to be punished. 

3.2.4 Administrative sanction 

In the Cooney Committee Report, 56 it was recommended that a system 0£ on-the-spot 

fines for minor offences be imposed for non compliance with administrative procedures 

such as the failure to lodge or file documents. The system, based on the Victorian 

Penalty Enforcement by Registration 0£ Infringement Notice, was incorporated into the 

Law as section 1313. The Corporate Law Reform Act 199251 reflects the Government's 

decision to accept the Cooney Committee's recommendation by extending the availability 
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of penalty notices to all offences under the Law not involving imprisonment and having 

maximum fines of not more than $500. 

There are, in Part 3.2 of the Law, a number of provisions the infringement of which 

would subject the offender to a maximum penalty of $500. These include subsections 

222(4), 223(1), 228(1), 232A(l), 232B(4), 242(8), 242(2) and (3). As such, the 

contravention by officers of these provisions would be within the ambit of section 1313 

in respect of which the administrative sanction could be applied. 

Penalty Notices are considered as an administrative remedy as they are issued by the 

ASC. From an enforcement point of view, the system has several advantages. Being 

fully computerised, it enables the ASC to bring offenders to book in a speedy manner and 

to handle a large volume of breaches with minimum resources. The main advantages, 

however, he in the fact that it circumvents the court process which could be slow and 

that it dispenses with the requirement of evidence. The system should also appease the 

business community as the payment of the penalty does not constitute a conviction and 

subsection 1313(6) specifically provides that the payment would not be taken as an 

admission of liability. 

3.3 The complementary nature of common law remedies and Law remedies 

At common law, directors are under a fiduciary duty to exercise the powers vested in 

them by virtue of their office in good faith and in the interest of the company as a 

whole. 58 It is also incumbent on them to act with propriety and honesty and to avoid 

conflict of interest situations, improper use of information or improper use of their 

position to gain personal advantages.59 In addition, they are required to exercise care, 

diligence and skill in the discharge of their duties.60 The common law duties of directors, 

and remedies for their breach, are a legacy of the English Court of Chancery. The 
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Australian courts, which adjudicated company law issues and administered the equitable 

remedies since their importation to this country, have continued to develop the common 

law fiduciary rules and remedies to cater for changing circumstances. 61 

The Law contains numerous provisions which regulate the conduct of officers and 

impose on them a variety of duties and obligations. Of these provisions, the one which is 

most akin to the common law fiduciary duties of directors is section 232 of the Law. 

Subsection 232(2) en.joins the officer to act honestly, subsection 232( 4) to exercise care 

and diligence, subsection 232(5) to refrain from making improper use of inside 

information and subsection 232(6) to refrain from making a gain by improper use of his 

position. The statutory duties encompassed by this provision are not however as wide as 

the fiduciary duties developed under common law. For instance, the requirement under 

the common law that a director should perform his duties with skill is not a requirement 

of subsection 232(4) of the Law. 62 

There was previous}y some concem63 that the statutory remedies prescribed for breaches 

of section 232 were at odds with the remedies under the common law. Prior to the 

Corporate Law Reform Act 1992 which partially decriminalises directors' duties, a 

contravention of section 232 or the corresponding previous legislation was punishable as 

a criminal act whereas breaches of fiduciary duty at common law were and still are 

remedied by an application of equitable principles which generally render the transaction 

void or voidable. That concern has been laid to rest with the passage of the Corporate 

Law Reform Act 1992 and from thenceforth, only acts which are criminal would attract 

criminal sanctions. 

The remedies provided under common law and the statutory remedies available under the 

Law against directors and other officers are complementary in nature. The remedies 

under the common law are accessible to a shareholder who, if the circumstances warrant 
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it and provided he or she has the locus standi, may seek redress on behalf of the company 

by bringing civil proceedings against an officer who has breached his or her fiduciary 

duties. The statutory remedies for breaches of section 232 prescribed in Part 9.4B, on 

the other hand, are available only on the application of the ASC or its delegate or a 

person authorised by the Minister. A shareholder, therefore, has no standing to initiate 

proceedings under section 232 unless the Minister can be persuaded to authorise him or 

her to do so. 

In addition to the general duties imposed on officers by section 232, the Law augments 

the judge-made laws by stepping into the breach in several areas where the common law 

has not responded with sufficient speed to keep pace with the demands of the modem 

society. The courts are constrained by two factors in their ability to create new laws. 

The first is the doctrine of stare decisis which binds a court to follow the decisions of a -

higher court. In consequence, the existing laws on directors' duties are retained in much 
- ---- -

the form as they were when the early cases on directors' duties were decided about a 

century ago. The _second factor is the availability of opportunities. The only avenue 

open_to _a_c~urt to change an existing law or create a new one is to wait until a suitable 

case comes along before it can restate the law. Such opportunities are, however, few 

and far between. 64 Legislature, on the other hand, could move swiftly to enact new laws 

or update existing laws, untrammelled by those constraints which had plagued the courts, 

since it is not bound by precedents and it could at any sitting of Parliament procure any 

changes it wishes. 

1 Part 9.4B of the Law 
2 Subsection 1317EB( 1) of the Law 
3 Section 1317ED of the Law 
4 0' Donovan, J: 'The Harmer Bill- Corporations Law Reform Bill 1992: The Impact of 
the Corporate Law Reform Bill 1992 on Directors' Duties', Ferrier Hodgson (NSW), 
April 1992, p. 18 
5 Briginshaw v Briginshaw (1938) 60 CLR p. 336 
6 See Pentony, Band Bondfield, B: 'Submission to ALRC on Compliance with Trade 
Practices Act', Issue 6 E, 15 March 1994 
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CHAPTER4 . 

COMPARISON OF LAW REMEDIES AGAINST SANCTIONS UNDER THE 
CRIMES ACTS AND AGAINST REMEDIES UNDER THE COMMON LAW 

4.1 Introduction 

The previous Chapter highlights the remedies and sanctions which are available under the 

Law. The discussion in this Chapter centres on the adequacy and completeness of: the 

Law remedies measured against other Australian jurisdictions. For this exercise, a 

comparison will be made between the sanctions under the Corporations Law jurisdiction 

and those under the criminal law jurisdictions. A second set of: comparisons under 

subheading 4.4 will also be made between the Law remedies and those existing under the 

common law. The term "Law remedies" used in this and the succeeding Chapters means 

the remedies and sanctions under Parts 3.2, 9.4H and 9.5 and Schedule 3 (in so far as 

they relate to contraventions in Parts 3.2 and 9.4B). In the following table, the Law 

remedies will be compared against remedies for similar conduct offences (a) in the 

Crimes Acts of: the Commonwealth and (b) of: two major Australian States namely New 

South Wales and Victoria . 

4.2 Comparison of penalties under Part 3.2, Schedule 3 and section 1317FA of the 
Lawwith penalties for similar conduct under the Crimes'Acts of the· 
Commonwealth and of the States of Victoria and New South Wales 

Victoria and New South Wales are the most significant of:the Australian States in terms 

of: corporate activities and of: the commission of: offences. Of: a total of: 660 convictions 

for corporate offences and 572 completed civil matters Australia-wide for the year ended 

30 June 1993, the States of: New South Wales and Victoria accounted for 543 

convictions and 474 completed civil matters.1 For this reason the criminal sanctions 

imposed in those states under their respective Crimes Act are used here for comparisons 
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against the Law sanctions. Both the Crimes Act 1900 (NSW) and the Crimes Act 1958 

(Victoria) contain provisions pertinent only to company officers and which made certain 

conduct by company directors or officers an offence under the Crimes Acts of those 

States. These provisions are sections 173 - 176A of the Crimes Act 1900 (NSW) and 

sections 81, 82 and 83 (read in conjunction with section 84) section 85 and section 182 

of the Crimes Act 1958 (Victoria). Outside of those sections, there are a number of 

provisions in the States' Crimes Acts which are apphcable to directors' misconduct. The 

Crimes Act 1914 (Cth) is directed mainly at the general public in relation to 

Commonwealth property and does not create any specific offences in respect of company 

directors. Nevertheless it contains several provisions designed to prohibit undesirable 

conduct such as dishonesty and misuse of information which is also prohibited by the 

Law and those provisions are used herein merely for comparison purposes only. 

The following table sets out, in summary, the penalties imposed under the Crimes Acts of 

those States and of the Commonwealth against the penalties imposed by the Law. 

offence Law Crimes Act Crimes Act Crimes Act 
1914 (Cth) 1900 (NSW) 1958 (Via) 

false certificaticn S222( 4) - $500 s83A(5C) -2 yrs 

dimcnest act s232(2) - $200,000 S71-7yrs sl 73, 176A- 10 yrs s74,81-10yrs 
and/or 5 yrs sl78A-7 yrs sl78-10yrs 

and/or 1000 
penalty units 

failure to exercise s232( 4) - $200,000 
care and diligence and/or 5 years 

improper use of s232(5) - $200,000 s70(1) -2 yrs 
information and/or 5 yrs 

improper use of s232(6) - $200,000 s173-10yrs sl76, 177-10yrs 
position and/or 5 yrs and/or 1 000 penalty 

units 

deception to gain s243H - $200,000 s29A-5 yrs sl 788A - 5 yrs s82 -5 yrs 
pecuniary advantage and/or 5 yrs 

ncn disclosure of s231, 236-$1,000 
certain information and/or 3 mths 
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It is clear from the above table that the offences created in Part 3.2 in some cases overlap 

those in the Crimes Acts of the States. There is however no overlap between those 

provisions in the Law and Crimes Act 1914 (Cth) as the latter Act is aimed at the 

protection of Commonwealth property and the provisions therein could not be used as 

alternatives to the provisions in the Law. The extent of the overlap is discussed below. 

4.2.1 Dishonest conduct of company directors 

S'ection 173 of the Crimes Act 1900 (NSW) legislates against fraudulent appropriation or 

the fraudulent destruction of property of a body corporate or public company by a 

director, officer or member of such body corporate or public company and section 176A 

of the same Act makes it an offence for such a director, officer or member to cheat or 

defraud the body corporate or public company or to do an act or omit to do an act with 

intent to cheat or defraud the body corporate or- public company. Each of these two 

sections, which deal with dishonest conduct on the part of corporate officers and 

members and corresponds to subsection 232(2) of the Law, carries a maximum penalty 

of 10 years. In addition, section 178A which although not limited to company officers in 

its scope of operation but extends to all members of the public, could be used against a 

delinquent corporate officer who misappropriates moneys collected or received on behalf 

of the company. An officer convicted under section 178A could be sentenced to 

imprisonment for up to seven years. 

The obligation imposed on corporate officers by subsection 232(2) of the Law is that 

they should at all times act honestly in the discharge of their duties. Although subsection 

232(2) of the Law covers all situations of dishonesty by directors and other company 

officers, it is envisaged that in practice, the more specific provisions in section 173, 

section 17 6A and section 178A of the Crimes Act 1900 (NSW) will be adequate to deal 

with the more serious of the dishonest acts by officers. 
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Under the Crimes Act of Victoria, dishonest conduct by corporate officers is proscribed 

by sections 81, 82 and 83 read in conjunction with section 84. Section 81 provides 

against the dishonest obtaining of property by deception, section 82 prohibits the 

dishonest obtaining of financial advantage by deceptio~ and section 83 makes it an 

offence to dishonestly provide false accounts with a view to gain for himself or another 

or with intent to cause loss to another. By virtue of section 84, if an offence under 

sections 81, 82 or 83 is committed by a body corporate and is proved to be committed 

with the consent or connivance of an officer of such body corporate, both the officer and 

the corporation shall be guilty of the offence. Although the conduct prohibited by 

sections 81, 82 ·and 83 constitute only a part of the range of possible dishonest conduct 

by corporate officers, it is submitted that those provisions, like the parallel provisions in 

the Crimes Act 1900 (NSW), apply to the majority of serious dishonest acts of directors 

and other officers. The maximum penalty for offence~ under sections 81, 82 or 83 is ten 

years. 

There is therefore s_ubstantial overlap between the Law on the one hand and the Crimes 

Act 1900 (NSW) and the Crimes Act 1958 (Victoria) on the other in relation to 

dishonesty of directors and a prosecutor in the State of New South Wales or Victoria 

will, in the majority of cases, have the option of laying charges under one or the other 

legislation against a company officer who have committed a dishonest act. Subsection 

232(2) of the Law, however, is not superfluous in that it is drafted in the widest terms 

possible and will enable the prosecutor to bring to book an officer whose conduct falls 

outside of the provisions for dishonest conduct in the Crimes Acts of New South Wales 

or Victoria. 
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4.2.2 Misuse of position 

Subsection 232(6) of the Law stipulates that an officer or employee of a corporation 

must not, in relevant circumstances, make improper use of his or her position to gain, 

directly or indirectly, an advantage for himself or herself or for any other person or to 

cause detriment to the corporation. The provision is general in nature and encompass all 

manner of improper use of position by the company officer. The Crimes Act 1900 

(NSW) does not legislate directly against improper use of position of a company officer 

although the offence contemplated by section 173 or section 176A thereof would 

involve an abuse of position by such an officer. Likewise, there is no provision in the 

Crimes Act 1958 (Victoria) which directly prohibits misuse of position by an officer of a 

company. It is, however, arguable that the offences created by section 176 and section 

177 would involve abuse of office. Section 176 makes it an offence for an agent to 

corruptly receive or solicit from any person any valuable consideration as an inducement 

or reward for or otherwise on account of doing or forbearing to do an act in relation to 

his principal's affairs or business or which would influence him to show favour or 

disfavour to any person in relation to his principal's affairs or business and section 177 

extends the application of section 176 to the offering or receipt of valuable consideration 

to or by the parent, spouse, child or any other person at the agent's request. 

In view of the narrowness of the scope of the provisions under the States' Crimes Acts 

against misuse of position, and the indirect nature of those provisions it is clear that 

those States Crimes Acts are inadequate substitutes for subsection 232(6) of the Law in 

combating directors' improper use of their office. 
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4.2.4 Conclusions on the comparison 

Apart from the overlap between the two ~urisdictions discussed in the preceding section, 

three other conclusions may be drawn from Annexure "A" attached hereto and from the 

table above. The range of remedy options provided under the Law is generally wider 

than the "fine and/or imprisonment" formula used predominantly throughout the Crimes 

Acts. The partial decriminalisation of section 232 of the Law has given law enforcement 

officers a number of alternative remedies in addition to the traditional penal sanctions of 

fine or imprisonment. These new options include (a) the use of the civil penalty orders 

comprising of a declaration of contravention, prohibition from managing a company for a 

fixed term, and pecuniary penalty ofup to $200,000 and (b) compensation. Other than 

these, there are also available two coercive remedies namely the injunction under section 

1324 and an order to freeze the assets, to deliver up passport, appoint a receiver or any 

other of those actions listed under section 1323 ofthe Law. 

Secondly, the group_ of persons with locus standi to apply for a remedy under the Law is 

not necessarily confined to the Australian Securities Commission or its delegate but in 

certain cases includes a "person authorised in writing by the Minister"2, an "aggrieved 

person"3 and a "person whose interests have been, are or would be affected. "4 In this 

respect the remedies under the Law are more accessible to a greater group of persons 

than parallel remedies under the States Crimes Acts, the actions for which may be 

initiated only by Government enforcement agencies. 

Thirdly, the Crimes Acts, as a general rule, impose higher penalties for offences of 

similar conduct. Dishonest conduct, for instance, is punishable by penal servitude of up 

to seven years under the Crimes Acts of the Commonwealth and New South Wales and 

up to ten years under the Crimes Act of Victoria compared to the more lenient five years 
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imposed by the civil penalty provisions 0£ the Law. Similarly, the improper use 0£ 

position is treated more harshly under the Crimes Acts than under the Law. 

4.2.4.1 Explanations for differences in level of penalties 

Several explanations may be offered for the unequal treatment by the law. The first5 may 

be attributable to the reluctance 0£ those who are responsible for the system 0£ criminal 

justice - such as the judges, legislators and administrators - to antagonise the business 

community as the consequences 0£ the community's displeasure could be a marked 

decrease in political contributions for the next general elections. The second6 may be 

due to the perception 0£ the legislators that company directors and officers who 

contravene the Law are not criminals as they do not resemble the common criminals such 

as the murderer, kidnapper or rapist. A third7 reason which may be offered is the gradual 

shift away from rehance on penal methods as a result 0£ changes in the thinking 0£ 

society. Capital punishment and corporal punishment have both been abolished in 

Austraha and there _is a greater tendency to impose shorter prison terms compared to say 

two centuries ago in relation to the same crime. Corporations are a recent invention and 

in fixing the penalties for offences connected with them the legislature is able to take into 

consideration the more humane approach adopted in modem times. On the other hand, 

it would be more difficult to lower the penalties on common crimes such as theft or 

breach 0£ trust as those crimes were known to exist since time immemorial and the 

punishment for them is bound by centuries 0£ precedents. 1£ penalties for the common 

crimes are to be reduced suddenly, it could send out the wrong message to potential 

criminals who may interpret that as being less 0£ a crime than before. 

A fourth8 explanation lies in the fact that the crimes under the Law are less obvious than 

those for similar offences under the Crimes Acts. The public will have no difficulty in 

identifying a robber who holds up a bank as a criminal but will perhaps have difficulty in 
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appreciating the criminal nature outhe complex transactions entered into by a director in 

defrauding the company. A related factor is that society is uneasy about imposing severe 

punishment such as imprisonment for statutory offences which involve no moral 

blameworthiness. The Law Reform Commission, in its report (Report No 44) on 

"Sentencing" in 1988, called for the elimination ou imprisonment in relation offences 

where no systematic fraud is involved.9 It is noted that the majority ou offences created 

under the Law come within this category. Finally, imposing a lesser penalty on corporate 

crimes may be justified on the basis that offences against the property ou a company are 

less serious than offences against the property ou an individual in that the company would 

be better able to distribute its loss suffered through misfeasance ou its officers. 10 

Plausible as these reasons may be, the most likely explanation for the differences is that 

when the penalties in the companies legislation were first imposed, they were made 

without reference to penalties contained in the States Crimes Acts and the anomalies 

were perpetuated as each succeeding Companies Act faithfully transcribed the penalties 

of the preceding Act to the new Act without carrying out a comprehensive review on the 

adequacy outhe sanctions. The only companies legislation which made some changes to 

penalties was the Co-operative Scheme Legislation ou 1981 but the increases in penalties 

appeared to be ad hoc in nature and the opportunity was not taken to align the penalties 

in the Companies Act 1981 with those in the States Crimes Acts. 

4.2.4.2 Practical considerations and effects on prosecutions arising from differences 

The Australian Law Reform Commission in its report on "Sentencing" 11 advocated that 

punishment for offenders should be consistent. This implies firstly that offenders who 

committed similar offences should be punished in similar ways and secondly that 

offenders who committed more serious crimes should be subjected to more severe 

punishment. It also implies that the punishment chosen should not exceed that which is 

necessary in the circumstances.12 Measured against this criteria ou fairness, the 
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differences in the level of: penalties between the two dufisdictions could give rise to an 

unjust application of: the law. A question which may be asked is under what 

circumstances should an offender be charged under one but not the other legislation. 

Obviously, this is an important issue as a person against whom charges under the Law 

has been laid would normally be expected to get off more lightly than IBhe or she were to 

be charged under the States Crimes Acts. 

An insight into the practical considerations which the Director of: Public Prosecutions 

would have regard to in deciding which law under which the charges should be laid was 

given by Michael Rozenes, QC, soon after he became the Director of: Public 

Prosecutions. Speaking in March 1992 at "The Future 0£ Regulatory Enforcement In 

Austraha Conference" Rozenes said: 13 

"(I)t is vital that the appropriate charge be laid in respect of: the 

questioned conduct. ffi this conduct can appropriately be categorised as 

an offence falling within either the Co-operative Scheme laws or the 

Corporations Law then charges should be laid under the appropriate 

section. On the other hand, IBthe criminahty of:the particular conduct is 

appropriately reflected in a States Crimes Act offence then that14 must 

be the charge laid." 

The preference for laying charges under the States Crimes Acts does not mean that an 

offender will be charged under one set of laws only. ffi the DPP comes to the 

conclusion that in order to show the true criminahty of: the offender, offences under 

both the States Crimes Acts and the Law should be laid, then that would be done. 15 

Indeed, laying charges under both sets of: legislation is a common occurrence in 

respect of: corporate crimes. Of the 27 criminal matters in which charges were laid 

against offenders in Victoria for the year ended 30 June 1993, 8 matters had mixed 
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charges under both the States Crimes Act and the compames and securities 

legislation. 16 Likewise in the State of New South Wales, of 27 criminal matters, 5 

matters involved a mixture of charges under the States Crimes Act as well as the 

companies and securities legislation. 17 

Statistics18 show that the charges laid under the Crimes Act 1958 in the State of 

Victoria appear to exceed those under the companies and securities legislation in 

relation to corporate crimes. Of the 27 criminal matters highhghted in the ASC Digest 

for the year ended 30 June 1993 involving about 377 charges, 325 were under the 

Victoria Crimes Act with only 52 under the companies and securities legislation. On 

the other hand, in the State of New South Wales, 19 of the 27 criminal matters listed in 

the ASC Digest for the corresponding period involving a total of about 167 charges, 

129 were laid under the companies and securities legislation while charges under the 

Crimes Act 1900 accounted for only 38 of them. -

It would not be po§sible to draw any firm conclusion the differences in penalties will 

have on the effects of prosecutions from such a brief study. These statistics seem to 

suggest that tp.e prosecution policy of the Director of Public Prosecutions has been 

adhered to, at least in Victoria. If the policy is applied uniformly in other States, the 

apparent preference for charging offenders under the companies legislation in New 

South Wales could be due simply to evidence being inappropriate for laying charges 

under the States Crimes Act which, as noted previously, has a much narrower scope 

than the provisions under the Law or the corresponding previous companies 

legislation. 
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4.3 Comparison of remedies under Part 3.2, Schedule 3 and section 1317FA of 

the Law with remedies for similar conduct under the Common Law 

This section will focus mainly on the civil remedies under the Law in relation to the 

directors' fiduciary duties of: honesty and good faith and of: care and diligence and a 

comparison made between those remedies and the civil reliefs available under the 

common law of: this country. These fiduciary duties were originally governed solely by 

the common law, as was and still is the position in England. It was not until 1958 that 

much of: those duties were, for the first time, reproduced as statutory provisions m 

Victoria.2° For ease of:reference the remedies are summarised in the table below. 

Contravention Corporations Law Common Law 

noo disclosure of s231 -$1,000 I. cootract voidable by co~any2 I 
contracts, interests and/or 3 mths 2. account for secret profit 2 

dishonest act s232(2) I. damages for fraud23 
civil penalty comprising of: 

or24 I . ci vii penalty orders 
(a) declaration of 

2. recovery of secret benefit, eg a bnoe25 cootravention 
(b) prohibition from plus equitable right of rescission26 

managing corn 
-pany 

(c) $200,000 
2. compensation 
3. <l!"der to freez.e assets, 

appoint receiver 
trustee, deliver pass-
port and not to leave 
Australia pursuant to 
sectiw. 1323 

4. injunction under 
section 1324 

failure to exercise s232(4)-civil penalty I. liquidated damages for loss suffered as a 
care and diligence result of negligence by officer27 

improper use of s232(5) - civil penalty I. directors to account for profits made in 
information breach of fiduciary duties28 

improper use of s232(6) -civil penalty I. disgorgernent of profits29 or 
position 2. transfer of property wrongfully held 

0 under principle of constructive trust3 

loans to directors s243H &s243ZE(2) I. company entitled to entire asset bought 
- civil penalty by unauthorised loan31 under principle 

of constructive trust 
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The first point to be made from the comparative study is that the decriminahsation of 

directors' duties was confined only to section 232 in Part 3.2,32 and no attempt was made 

to decriminalise other sections within Part 3.2. For example, the disclosure provision in 

section 231 remains as it has always been, a purely criminal section, and a party who has 

suffered loss as a result of non disclosure would be compelled to look to the common 

law for relief If the rationale for decriminahsation of directors duties is so that only 

conduct deemed to be criminal should be punishable by criminal sanctions, there is much 

more reason to apply that principle to regulatory offences which are not manifestly 

criminal. 

Secondly, despite the availability of civil penalty orders and the order for the payment of 

compensation in respect of contraventions under section 232, it should be noted that 

there are several shortcomings from the point of view of a plaintiff For one thing, 

compensation cannot be applied for by the company unless the offender has been judged 

to have contravened the civil penalty provisions. The persons who could apply for such 

an order is limited ~o the ASC, its delegate or some person authorised by the Minister 

and this means that proceedings for those orders may not be freely instituted by the 

company unless the company is able to procure the Minister's written approval. For 

another, any monetary penalty imposed as a consequence of a civil penalty order will 

belong not to the company, but to the Commonwealth. 

Thirdly, although there is some degree of overlapping, 33 the traditional civil remedies of 

the common law are far more varied, extensive and appropriate than the limited remedies 

prescribed under the Law. The duty to exercise skill, for example, has always been a 

requirement at common law but this requirement has been omitted from the provisions of 

the Law and consequently no remedy has been prescribed for its breach. In addition to 

disgorgement of profits, the common law remedies include rescission of contract, an 

order to transfer assets under the principle of constructive trust and liquidated damages 
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for breach 0£ duty. It is to be concluded that the common law, offers far more 

advantages to an aggrieved person, both in terms 0£ accessibility and the range 0£ 

remedies than the Law. Clearly, in allowing for civil penalty orders under section 232, 

Parhament has intended that the remedies for statutory breaches 0£ duty to be a 

supplement to the common law remedies34 and not as a replacement. 
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Annexure A 

TABLE OF REMEDIES AND SANCTIONS IN RELATION TO BREACHES BY 
OFFICERS UNDER PART 3.2 

Section Contravention 

222( 4) false certification of ccnsenting 
directors 

223(1) time limit for share qualification 

224 disqualified person acting as 
director 

227(7) 

228(1) 

229 

230 

231 

232(2) 
232(4) 

232(5) 

232(6) 

defamatory representatims 

person not to act as director 
of public company after 72 
years 

person under sectim 229 
disqualification not to manage 
corporation 

persons debarred by court 
from managing corporatims 

directors (pty co) to disclose 
interests in contract, property etc 

officer to act honestly 
officer to exercise care and 
diligence · 
officer not to make imprq>er 
use of inside informatim / 
officer not to make improper 
use of position 

remedies/sanctions 

$500 

$500 

$1000 and/or 3 mths 

exemption from circulat 
-ing director's represen 
-talion 

$500 

$5000 and/or 
1 year 
injunction under 
section 1324 

$5000 and/or 
1 year 
injunction under 
section 1324 

$1000 and/or 
3 mths 

civil reliefs: 
L ci vii penalty orders 

(a) declaration of 
contravention 

(b) prohibition from 
managing company 

(c) $200,000 
2. compensatim 
3. order to freeze assets, 

appoint receiver and 
trustee, deliver pass
port and not to leave 
Australia 

4. injunction under 
section 1324 

criminal penalty 
$200,000 and/or 5years 
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persons who 
may initiate 
action 

ASC 

ASC 

ASC 

company 
or a person 
aggrieved 

ASC 

ASC 

ASC orpersm 
whose interest is 
affected 

ASC 

ASC or person 
whose interest is 
affected 

ASC 

ASCor 
delegate or a 
person 
authorised by 
Minister 

ASCoran 
aggrieved 
person 

ASC or a persm 
whose interest 
is affected 

ASC 
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Section Contravention remedies/sanctions 

232A(l) voting by interested director $500 
of public company 

232B(4) conditions imposed by ASC $500 
for allowing interested 
director to vote 

236 duty to make disclosure -· $ 1000 and/or 3 mths 

237 benefits for loss of office $2000 and/or 6 mths 

240 requirements in relaticn J 
$500 

to secretary 

242(8) lodgement ofinotice by director, $500 
principal executive officer or 
secretary in response to notice 
fromASC 

242A(2) lodgement of notice by retiring $500 
director who is one of two 

· directors or only director 

242A(3) lodgement of notice by retiring $500 
director where retirement would 
cause number to fall below halfi 

1 ASC Digest Vol 3, 1993 LIT 11, LIT 551 and LIT 52 
2 Section 13 l 7EB of the Law 
3 Subsection 1323{1) of the Law 
4 Subsection 1324{2) of the Law 

persons who 
may initiate 
action 

ASC 

ASC 

ASC 

ASC 

ASC 

ASC 

ASC 

ASC 

5 Sutherland, EH: 'Is "White Collar Crime" Crime?' in Geis G & Meier R: White Collar 
Crime: Offenses in Business, Politics, and The Professions, New York, The Free Press, 
1977 at p. 267 
6 Sutherland: loc. cit. 
7 Sutherland: ibid. at p. 268 
8 Sutherland: ibid. at p. 269 
9 At paragraph 14 
10 Ashworth, A: Sentencing and Penal Policy, London, Weidenfield & Nicolson, 1983, 
p. 186 referred to in Australian Law Reform Commission: Discussion Paper No 30, 
Sentencing Penalties Sydney, ALRC, 1987 paragraph 113 
11 Australian Law Reform Commission: Report No 44, Sentencing, Australian 
Government Pubhshing Service, Canberra, 1988 at paragraph 32 
12 ALRC Report No 44 ibid. paragraph 29 
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13 Rozenes, M: 'Prosecuting Regulatory Offenders', a paper presented at the Future o:fi 
Regulatory Enforcement in Austraha Conference, Sydney, 3-5 March 1992 at p. 2 
14 The underline is original as it appears in the passage 
15 Rozenes, M: op. cit. p. 7 
16 ASC Digest 1993, Vol 3 Update 113 LIT 561- LIT 564 
17 ASC Digest 1993, Vol 3 LIT 61 - 64 
18 See Criminal Matters (Vic) as at 30 June 1993 ASC Digest 1993 Vol 3 LIT 561 - LIT 
564 
19 ASC Digest 1993, Vol 3 LIT 61 - 64 
20 Senate Standing Committee on Legal and Constitutional Affairs (the Cooney 
Committee): Report on the Social and Fiduciary Duties and Obligations of Company 
Directors, Canberra, Austrahan Government Pubhshing Service, November 1989 p. 24 
21 Bely-Hutchinson v Brayhead Ltd (1968) 1 QB p. 549 at p. 585 per Lord Denning 
22 loc. cit. 
23 Jones v Dunbrell (Smith Jin the Supreme Court ofiVictoria, 25 March 1968, 
unreported) cited in Puvis, R: Corporate Crime, Sydney, Butteiworths, 1979, p. 88 
24 T,Mahesan slo Thambiah v Malaysian Government Officers' Co-operative Housing 
Society Ltd Privy Council (1971) AC p. 374 at pp. 383-4 quoted in Tilbury, M, Noone, 
M & Kercher, B: Remedies-Commentary and Material, second edition, Sydney, The 
Law Book Company, 1993 p. 482 
25 ibid.; p. 378 
26 ibid.; p. 380 
21 AWA Ltd v Daniels (1992) 10 ACLC p. 933 at p.1,018 per Roger CJ 
28 Boardman v Phipps (1967) 2 AC cited in Tomasic, R, Jackson, J & Woellner, R: 
Corporation Law - Principles, Policy and Process, second edition, Sydney, 
Butteiworths, p. 849; but see Percival v Wright (1902) 2 Ch p. 421 likewise quoted in 
Tomasic, R, Jackson, J & Woellner, Rat p 846 
29 Regal (Hastings) Ltdv Gulliver (1942) 1 AER p. 378; Cook v Deeks (1916-17) AER 
Rep 285; Furs Ltd v Tomkies (1936) 54 CLR p. 583 
30 See Choper, JH, Coffee, JC & Morris (Jnr), CR: 'Managers' Responsibilities and 
Compensation' in Cases and Materials on Corporations, third edition, Boston, Little 
Brown & Co, cl989, p. 322 
31 Paul A Davies (Australia) Pty Ltd (in liq) v PA Davies (1983) 1 ACLR p. 1091 
quoted in Tomasic, R, Jackson, J & Woellner, R: p. 385 
32 There are oficourse other civil penalties provisions in addition to section 232. These 
include subsections 243ZE(2) and (3), 318(1) and section 588G 
33 For example, on an application for a civil penalty order the court has the power, 
pursuant to section 1317HA, to order the person who has committed the contravention 
to pay compensation direct to the company 
34 see subsection 232(11) of the Law 
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CHAPTERS 

COMPARISON OF REMEDIES UNDER THE LAW AND OTHER 
JURISDICTIONS 

5.1 Introduction 

The comparative study in Chapter 4 is confined to remedies in the Australian context. In 

that Chapter, comparisons ofi the Law remedies were made against the criminal law 

jurisdictions ofithe States ofiVictoria and New South Wales. It was concluded there was 

substantial overlap between the corporate law jurisdiction and the criminal law 

jurisdiction as regards criminal liabihty for directorial misfeasance. Despite the overlap, 

there are various differep_ces. The Law remedies offer a wider range ofi options and 

provide wider access in that the Law remedies are not confined to the government 
-

prosecutor, but may be applied for by others such as an aggrieved person or a person 

authorised by the Minister. Another difference is that the Crimes Acts imposes a liigher 

level ofi penalties for similar conduct offences, thereby creating an anomaly in the 

administration ofi justice. 

Also in Chapter 4, a comparison ofi the Law remedies was made against the civil 

remedies available under tlie Australian common law to determine the extent to whicli 

the civil remedies under the Law provide a complete remedy independent ofithe common 

law. The conclusion drawn was that the traditional civil law remedies ofi the common 

law are more varied, extensive and appropriate than the limited range ofi civil remedies 

allowed under the Law. It is therefore to be surmised that the Law remedies are 

intended by the legislature as a supplement to the common law civil remedies and not as 

a substitution ofi such remedies. 
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While the objective of the comparison in Chapter 4 is to see if the Law sanctions and 

remedies are consistent with sanctions in the Crimes Acts and the remedies available at 

common law of Austraha, it is proposed in this Chapter to measure the Law remedies 

against the remedies in foreign jurisdictions to determine whether the penalty regime in 

the Law is in harmony with other foreign corp orate jurisdictions. 

In 1973, 1 Professor Louis Loss pointed out that it would be a mistake for a country in 

Australia's position to ignore the rich American experience in corporate and securities 

legislation in view of the similarity of the legal and :financial systems as well as the basic 

cultures of the two countries. Professor Loss was perhaps referring to the historical fact 

that both the United States and Austraha were once colonies of England and derived 

their legal and banking systems from the "mother" country. In consequence both 

countries have adopted :fiduciary rules in relation to directors' duties. Also in common 

with the United States, the vast majority of inhabitants in Austraha are migrants of 

numerous ethic origins or are descendants of those migrants. The migrant flavour and 

the diverse culturat mix give rise to the similarity in the basic culture of the two 

countries. 

It would perhaps be as much a mistake if Austraha were to discount the developments in 

this area of the law in neighbouring South-East Asian countries. Increasing commercial 

dealings between Australia and Singapore and Malaysia and the substantial migration of 

Singaporeans and Malaysians to Austraha suggests the need for greater understanding of 

the approach taken in those countries to regulate corporate offences. 

There is much in common between the corporations law of Austraha and those of 

Malaysia and Singapore. The Malaysian Companies Act 1965 ("MCA") was modelled 

on the Companies Act 1961 of the State of Victoria (Victoria No 6839/ 1961) and, 

despite the amendments made to accommodate changing circumstances over a span of 
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thirty years, it still retains much of the features of the Austrahan Uniform Companies 

Act. The MCA came into effect on 15 April 1966 in Malaysia. The Companies Act 

1967 of Singapore (Chapter 50 of the Statutes of the Repubhc of Singapore), which is 

referred to as the "SCA" in this Chapter, became law on 29 December 1967. The SCA, 

at its inception, was virtually a mirror version of the MCA. Thus in the year 1967, 

Austraha, Malaysia and Singapore had similar laws governing companies. But time has 

not stood still. The passage of a quarter century has wrought changes to the treatment 

of remedies in the company legislation of these countries, each according to their 

individual needs. 

The evolution of remedies in the Austrahan corporation law since 1967 is not without 

American influence. That the American philosophies should have an impact on the 

development of Austrahan company legislation appears inevitable given me' similarities 

noted above. 2 Modifications to the Austrahan companies legislation and in particular the 

change in emphasis from deterrence to prevention may be traced, in part, to the 

recommendations :tru1de in 1973 by Professor Loss. 3 His proposal, which was tabled in 

Parhament4 on 12 September 1973, urged that "the Austrahan statute should make it 

clear that the motif of prevention is to be stronger than that of punishment". 5 To achieve 

this end, Loss proposed the establishment of a strong administrative agency along the 

lines of the American Securities Exchange Commission. It was envisaged that such an 

agency would be outside the orthodox hierarchy of the government. This proposal later 

materialised as the National Companies and Securities Commission, the predecessor of 

the present Austrahan Securities Commission. Another of Loss' recommendations which 

came to :fruition was legislating to authorise a company to recover profits made from 

insider trading on the theory that the removal of "ill gotten gains . . . from the miscreant 

(is) a prophylactic deterrent" notwithstanding that such recovery would be a windfall to 

the company.6 Such a provision has now been enacted in the Law as subsection 1013(2). 

remedies-chapter 5 



78 

It is proposed that a comparison of the remedies of these four jurisdictions be made, 

where possible, under the following headings in respect of (1) the severity of the criminal 

sanction (2) the range of remedies available and (3) the availability of the remedy to 

persons other than the government enforcement agencies. 

5.2 Comparison of remedies under Part 3.2, Schedule 3 and section 1317FA of the 

Law with remedies for similar conduct under the relevant US, Malaysian and 

Singapore legislations 

The table in Annexure B of this Chapter sets out, in summary, the remedies available 

under the Companies Acts of Malaysia and Singapore and the apphcable companies and 

securities legislation of the United States against the remedies under the Law. The 

legislation governing companies and securities in the United States are to be found both 

in the United States Code (Federal legislation) andin the enactments of individual states. 

The State law proposed for the purpose of this comparison is the Business Corporation 

Law 1961 ofNew ~~rk (''NY"). The State of New York has been chosen because of its 

pre-eminent role in United States business. Its stock exchange is the most dominant of 

the United States stock exchanges7 and is said to be the largest exchange in the world. 

The federal legislation includes, among others, the Securities Act 1933, the Securities 

Exchange Act 1934, the Investment Company Act 1940, the Sherman Act 1890, the 

Clayton Act 1914 and the Federal Trade Commission Act 1914. As these securities and 

antitrust laws were promulgated to cater for situations in which there are some specific 

national interest, 8 these laws are generally narrow in their scope of operation. The 

inclusion of a State enactment is necessitated by the absence of provisions in federal 

legislation concerning directors' duties, obhgations and liabilities, their relationship with 

the shareholders, shareholders' rights, incorporation of companies, winding up and other 

provisions normally to be found in a general corporation law, all of which, with certain 

exceptions, remain the province of individual American States.9 
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5.2.1 Disqualified persons managing a company 

This category covers three distinct offences under the Law. The sections creating the 

offences under the Law are (a) subsection 229(1) which prohibits an undischarged 

bankrupt from managing a company (b) subsection 229(3) which prohibits convicted 

persons from managing a company and ( c) section 23 0 which disallows a person to 

manage a company while under a disqualification order. Parallel provisions are to be 

found in MCA and SCA The offences under those three provisions in the Law attract a 

penalty o:£$5,000 and/or 1 years imprisonment. In the case o:£Singapore, the sanction is 

S$10,00010 and/or 2 years, which is about two times higher than that o:£ Austraha for 

equivalent offences under the SCA Malaysia has the highest penalty o:£ the three 

countries, with the offences in (a) and (b) attracting a maximum o:£MR100,000ll and/or 

5 years and, in relation to the offence in (c), a maximum ofiMRl0,000 and/or 3 years. 

These offences are treated as strictly penal and the only remedy prescribed is the fine 

and/ or imprisonment regime. 

5.2.2 Failure to disclose relevant information 

The non-disclosure by a director o:£ his or her interest in a contract or a proposed 

contract under section 231 ofithe Law and the failure by a director to give written notice 

to the company under section 236 ofithe Law o:£ certain changes such as the extent ofihis 

or her interests in shares, debentures, rights or options in the com.l)any or o:£ changes to 

those interests is punishable with a fine o:£ up to $1,000 and/or imprisonment o:£ 3 

months. Again, the penalty provided by the Law is lenient compared to (a) the MCA 

which prescribed a penalty o:£ MR150,000 and/or 7 years for the equivalent offence to 

section 231 and MR15,000 and/or 3 years for an offence equivalent to section 236 and 

(b) the SCA which provides for a fine o:£ S$5,000 and/or 1 year for the equivalent 

offence to section 231 and S$15,000 and/or 3 years for an offence equivalent to section 
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236. The Business Corporation Law of the State of New York adopted a different 

approach. Instead of criminal sanctions, it has in place civil rehefs whereby a corporate 

officer could be ordered by the court to account for his misconduct and a conveyance 

entered into illegally can be set aside. The Federal legislation of the United States and 

more specifically the Securities Exchange Act, however, treats non-disclosure of 

information with a greater degree of seriousness and imposes a stiffi penalty of 

US$1,000,000 and/or 10 years12 for failure by a director or officer of an issuer within 10 

days he or she becomes such director or offi.cer to file with the Securities and Exchange 

Commission a statement of the amount of all equity securities of which he or she is the 

beneficial owner or if there has been any change in such ownership, failure by such 

director or officer to notify the Commission. 13 

5.2.3 Dishonest acts of officers 

In relation to the directors' traditional duties of honesty and good faith, the approaches 

adopted in ah four jurisdictions are more or less the same. A range of remedies, both 

civil and criminai is employed to encourage corporate officers to keep to the straight and 

narrow path of their stewardship of the company. The maximum criminal penalty of 5 

years' imprisonment provided for in Schedule 3 of the Law for breach of subsection 

1317FA(l) matches those of the other jurisdictions with the exception of Singapore 

which imposes a maximum of 1 year. As regards the upper limit of fines, however, there 

is no consistency with Austraha at one end (with a maximum of $200,000) and 

Singapore at the other (with S$5,000 as maximum). The pecuniary penalty levied under 

the civil penalty provisions of the Law, at $200,000 is comparable to the civil penalty 

prescribed for violation of subsection 17(a) Securities Act 1933, a broad remedial 

provision aimed at reaching deceptive or misleading activities. 14 The latter civil penalty 

is staggered according to the seriousness of the offence with the maximum at 

US$100,000. The option of imposing a civil penalty is not available in Malaysia or 
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Singapore and in this respect, the Law offers a more comprehensive range of remedies 

for dishonest acts than those in the MCA or the SCA A further advantage of the 

Austrahan remedy is that a civil penalty order may be had on proof on a balance of 

probabilities, that is to say the civil standard of proof; and may be apphed for by any 

person who is authorised by the Minister and is not limited to a government enforcement 

agency or its delegate. 

In addition to civil remedies specified for particular sections, 15 there are in the corporate 

legislation of those jurisdictions more general provisions such as sections 1323 and 1324 

of the Law, section 362 MCA or section 409A of the SCA which allow certain persons, 

other than the government enforcement agencies to apply to court for injunctions and 

orders requiring compliance with the provisions of the corporate legislation. 

5.2.4 Care and diligence 

The penalties and remedies in relation to a breach by a corporate officer of his duty of 

care and diligence is the same as those for dishonest conduct in Austraha, Malaysia and 

Singapore and no further comment is needed. The United States Federal laws do not 

contain strictures on care and diligence and for the purpose of comparison, section 717 

NY is used. This section provides that directors and officers shah discharge the duties of 

their respective positions in good faith and with that degree of diligence, care and skill 

which ordinary prudent men would exercise under similar circumstances in like positions. 

The remedy provided under section 720 NY is civil in nature and allows an action to be 

brought against one or more directors or officers of a corporation to procure a judgment 

for certain rehefs, inter aha, to compel the defendant officer to account for his conduct in 

neglecting or failing to perform his duties in relation to the management and disposition 

of corporate assets committed to his charge. 
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5.2.5 Improper use of information 

Again, the comparisons made of: the penalties and remedies in Austraha, Malaysia and 

Singapore under the heading for "dishonest conduct of: officers" above are apphcable for 

improper use of information as the remedies prescribed in these jurisdictions are the same 

as for dishonest conduct. The United States provision for unfair use of: information may 

be found in subsection 16(b) of: Securities Exchange Act which stipulates as follows: 

"For the purpose of: preventing the unfair use of: information which may have 

been obtained by such ... director, or officer by reason of: his relationship to the 

issuer, any profit realised by him from any purchase, of: any equity security of: 

such issuer . . . within a period of: less than six months . . . shah inure to and be 

recoverable by the issuer ... " 

The remedy for the violation is both civil and criminal. The authority for imposing civil 

penalty is to be found in section 78U-l(a) 15USC (1988 edition) with the amount of: 

penalty being limited to three times the profit gained or the loss avoided as a result of 

such unlawful purchase. In addition, under the provision in section 78ffi 15USC (1988 

edition) an officer who wilfully contravenes section 78U-1 or any other provision in 

Chapter 2B of: 15USC, shall be hable on conviction to a fine of: US$1 million and/or 

imprisonment for 10 years. The prison sentence in the United States is two times that of 

other jurisdictions used in this comparison. 

5.2.6 Improper use of position 

Subsection 232(6) of:the Law is a general catch-all provision aimed at improper use by 

an officer of: his position to gain an advantage for himself: or some other person. There 

are no equivalent provisions in the MCA or the SCA although there exist a few 
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provisions designed specifically to curb abuse by directors of their position. It is 

proposed that these provisions be used for the purpose of comparison vis a vis the 

remedies and sanctions of subsection 232(6) of the Law. 

Sections 132C, 132D and 132E of the MCA and sections 160 and 160A of the SCA are 

examples of specific provisions prohibiting certain transactions of the company effected 

by directors without the blessing of the general meeting. Section 132C MCA deals with 

the acquisition or disposal by directors of the company's undertaking or property; section 

132D with the issue of shares by directors and section 132E deals with transactions in 

which the director is interested. 

Criminal sanctions, with an upper limit of 5 years imprisonment and/or MR30,000, are 

provided for the offences in sections 132C and 132E of the MCA and is less severe - in 

terms of the pecuniary penalty - than the 5 years/$200,000 imposed under the Law for 

criminal infringement of subsection 232(6) of the Law. No criminal sanction has been 

prescribed for section 132D MCA as there is httle room for fraud or cheating by 

directors in the issue of shares of the company and it is difficult to see how such violation 

could be morally repugnant. Instead, civil remedy in the form of compensation is 

available to the company and to the persons to whom the shares were issued for any loss 

or damage or costs sustained or incurred by the company or by such persons. By virtue 

of subsection ( 6), any issue of shares in contravention of section 132D is void and a 

purchaser who has paid for the shares could recover the consideration given. 

In addition to the criminal sanctions in section 132C of MCA, it is open to any member 

of the company to apply to the High Court under subsection 132C(2) of MCA for an 

order restraining the directors from entering into a transaction in contravention of that 

section. Similarly civil remedies are available in section 132E of MCA which (a) renders 

the director hable to account to the company for any gain which he had made in the 
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transaction and to indemnify the company, jointly and severally with any person hable 

under that section, for any loss or damage resulting from the arrangement or transaction 

and (b) allows a member to apply to the Court for an order restraining the company from 

entering into an arrangement or transaction in contravention of the said section 132E. 

Section 160 SCA, the Singapore version of section 132C of MCA, is narrower in scope 

and is confined only to disposals of the company's undertaking or property unlike its 

Malaysian counterpart which also includes acquisitions by the company of an 

undertaking or property of a substantial value. Section 160A of SCA, which is similar to 

section 132E of the MCA in substance, provides against the sale by a company to its 

director or the acquisition by a company from its director of non cash assets in excess of 

S$100,000 without the approval of a general meeting of the company. 

Both sections 160 and 160A of the SCA do not- carry any specific criminal sanction. 

Although it is conceivable that the contravention in section 160 of SCA could be caught 

by the general penalty provision in section 407 of the SCA, which imposes a maximum 

fine of S$1,000, such general penalty is expressly excluded in section 160A of the SCA 

making it a non penal section. This is in sharp contrast to the MCA and the Law both of 

which provides for a maximum jail sentence of 5 years. 

Any member of the company may apply to the Court for an order restraining the 

directors from entering into a transaction in contravention of section 160 of the SCA and 

if none of the members are inclined to take such action, it would still be an offence in 

respect of which the prosecutor, if it is s9 minded, to seek the imposition of a :fine on 

such offenders under the general penalty provision. As regards contravention of section 

160A of the SCA, there are a range of civil rehefs available to the company under section 

160C of the SCA. Firstly, the transaction may be treated as voidable at the instance of 

the company16 unless (1) the restitution of the money or other asset which is the subject 
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matter of the arrangement is no longer possible or (2) the company has been indenmified 

for the loss or damage suffered by it or (3) a subsequent bona fide purchaser for value 

and without notice of the contravention who is not a party to the arrangement would be 

affected by the avoidance or ( 4) the arrangement is ratified by the company in general 

meeting within a reasonable time. Secondly, the directors involved, either as a party to 

the transaction or merely in the authorisation of the transaction, are hable to (1) account 

to the company for any gain made by the arrangement and (2) indemnify the company for 

any loss or damage resulting from the arrangement. 

5.2. 7 Loans to directors 

Until 31 January 1994, 17 pubhc companies in Austraha were forbidden by section 234 of 

the Law from making loans to their directors or give a guarantee or provide security in 

connection with a loan made to directors. Section 234 has been replaced by Part 3.2A of 

the Law and, in particular, by section 243H which generally, but subject to certain 

exceptions, prohibits a company from giving a "financial benefit" - which term includes 

non monetary transaction conferring a financial advantage18 - to a "related party". This 

latter term is defined in section 243F to include a director of a pubhc company and 

persons associated with him. 19 The new provisions, as enacted in Part 3.2A, encompass 

a wider range of situations than the old section 234 and would include other financial 

transactions such as credit cards for personal usage, hire purchase or leasing 

arrangements. A related party who receives a financial benefit given in violation of 

section 243H would be contravening a civil penalty provision.20 As the sanctions and 

remedies associated with the breaches of the civil penalty provisions have been discussed 

under the heading of "Dishonesty of officers" above, it need not be repeated. 

Section 133 of the MCA is in para materia to section 162 of the SCA except for minor 

differences created by the addition of sub-subsection ( 1 )( d) and subsection ( 6) to section 
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162 of the SCA. There is also a marked similarity between these provisions on the one 

hand and the former section 234 of the Law. Ah of these sections prohibit the granting 

of loans to directors or the provision of security in connection with a loan to a director 

unless the transaction is within one of the several exempt categories enumerated in the 

respective legislation or unless the company is not a pubhc company in the case of 

Austraha or an exempt private company in the case of Malaysia and Singapore. 

Likewise, loans to directors are prohibited in the state of New York by section 714 NY 

which prohibits a loan from being made by a corporation to any director unless it is 

authorised by a vote of shareholders. A loan made in contravention of section 714 NY 

would be a violation of the duty to the corporation of the directors approving it. 

The only civil relief provide under section 133 of the MCA and section 162 of the SCA 

is a habihty on the part of a "guilty" director to indemnify the company for any loss 

suffered. In New York, civil habihty is also provided under section 719 NY which 

stipulates that directors who voted or concurred in the making of a loan contrary to 

section 714 NY ar.e hable to the corporation for the benefit of its creditors and 

shareholders, to the extent of any injury suffered by such persons respectively as a result 

of the granting of the loan. The recognition given in the New York legislation to 

creditors as well as shareholders has much to commend it for it provides valuable 

creditor protection which is absent from the civil remedies in the other three jurisdictions. 

There is httle uniformity among the subject countries in their prescription of criminal 

sanctions. Australia's maximum for committing an offence under a civil penalty provision, 

that of $200,000 and/or 5 years imprisonment is the stiffest, with Singapore's S$20,000 

and/or 2 years imprisonment coming next and Malaysia's MRl0,000 ranking third. The 

Business Corporation Law of New York does not provide for any criminal sanction 

although such conduct may be prohibited under other Federal or New York State 

legislation. 
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5.3 Conclusion 

The overall picture which emerges from the comparisons made above in relation to 

criminal sanctions for breaches of: directors' duties is that the Austrahan corporation laws 

are more favourable to offenders than in those South East Asian countries referred to 

above. Although the severity of: the penalty for similar conduct offences differs from 

country to country, the deterrent element is generally more evident in the Malaysian and 

Singapore legislation. Added to this is the fact that the South East Asian jurisdictions 

retains whipping as a penalty for certain offences. For instance, a company director who 

is convicted of: dishonest misappropriation of: property or criminal breach of: trust, is 

hable under the Penal Code (Malaysia), to be whipped.21 With the exception of:the civil 

penalty provisions, virtually all other offences considered in the table in Appendix B are 

punishable under the Law with penalties considerably lower than those in Malaysia or 

Singapore. This could have significance for Austraha as the lower level of: penalty here 

compared to its n~ighbouring countries in South East Asia would create a more 

conducive environment for the commission of: corporate fraud. Dishonest directors 

could be encouraged to pick Austraha as the venue for their fraudulent activities, secure 

in the knowledge that if: they are caught, the punishment would not be as severe as in 

those other countries. 

The civil penalty regime is certainly an improvement on the structure of: remedies in the 

Law. This could be attributable to the fact that the civil penalty provisions are a recent 

introduction. It thus provides an opportunity for the Austrahan legislators to review the 

adequacy of: the sanctions whereas the penalties for most of: the other offences in the 

Law were in place for quite a number of: years, many of:them a carry over from previous 

corporate legislations. 
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The absence 0£ a national general corporation law in the United States has made the 

comparison difficult, particularly as the Business Corporation Law o£New York which 

has been chosen for the purpose 0£ supplementing the federal legislation in this exercise, 

contains no criminal sanctions. 

As regards civil relie~ the structure o£the civil penalty in the United States for misuse ofi 

information may be singled out for comment as it offers some interesting comparisons. 

Unlike Part 9.4B o£the Law, which pegs the upper limit o£the penalty to the fixed sum 

0£$200,000, the ceiling22 for the civil penalty in relation to violation under the Securities 

Exchange Act 1934 is stated as three times the amount o£profits gained or loss avoided. 

This has two advantages. 

Eir.st, bearing in mind the motivation for perpetration o£the offence is money, the penalty 

would act as a powerful deterrent. The offender would be fully aware that he could lose 

ah that he gained by the contravention plus a further sum equivalent to twice the amount 

gained. It would dri_ve home the message that crime does not pay. On the other hand, it 

has been contended that an offender who is required to pay more than his ill gotten gains 

by way 0£ civil penalty to the Commonwealth would unlikely have sufficient funds left 

over to pay damages or compensation to those who have suffered by bis wrongful acts. 

In the Commonwealth Government's response23 to the Griffith Committee's report,24 the 

Attorney-General rejected the proposal for a maximum penalty 0£ equal to two times the 

illegal profits made by the offender. He based his rejection on two grounds. He argued 

that "(i)£ an offender has already been required to pay as a penalty up to double amount 

0£ profit he or she made, in many cases the offender would not have sufficient assets to 

meet damages claims from victims o£the offence. The couns may well take notice ofithe 

possibility 0£ damages claims in deciding what penalty to impose, but i£ so they would be 

reluctant to impose the maximum penalty, which in part defeats the purpose ofi making 

available that penalty. "25 He also pointed out that there are existing avenues available to 
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ensure that an offender is stripped ofi the profits ofi insider trading, both under the Law 

(and, in particular, section 1005 and section 1013) and under the Proceeds of Crime Act 

1987.26 

The Government's first argument appears flawed in that it was premised on the offender 

having very httle personal assets besides the profits made from insider trading. This 

contention would hold good ifithe focus is on the small time investors with httle financial 

resources. Insider trading and manipulations ofi the securities market are generally 

carried out, not so much by the small investor as by operators with vast wealth. Because 

this group has the ability to do the most damage to the securities market, a suitable 

maximum penalty with appropriate deterrent effect should be formulated with it in mind. 

It is submitted that the existing maximum penalty ofi $200,000 is grossly inadequate 

because, effectively, this is the maximum that they would pay from their own pockets ( 

after regurgitating the profits ofi insider trading, whether under the Law or under the 

Proceeds of Crime Act 1987). The offender with a shallow pocket is unlikely to be 

disadvantaged ifi the maximum penalty is fixed as a multiple ofi the amount ofi profits. 

Penalties are imposed by the courts and it is a time honoured practice among judges that 

only a punishment appropriate to the offence should be meted out. In Castrisios v 

McManus; McManus v Castrisios27 the court made it clear that in considering the 

adequacy ofi a penalty, it would take into account other payments which the offender 

may be required to make, as is evident from the following passage in the judgment ofi 

CoxJ: 

"Although the penalties, particularly under s. 229(3) can be very heavy, 

the variety ofi conduct covered by both sections is almost infinite. In 

addition the appellant has been ordered to pay back the money he 

wrongfully pro cured in the transactions prosecuted under s. 22 9. I am not 

persuaded that the penalties imposed for improprieties in respect ofi a 
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small company with the ultimate deficiency it had been shown to be 

manifestly inadequate." 

There is no reason to suppose that a court would abandon its traditional moderating role 

in the dispensation of justice if Parhament were to fix the maximum penalty as twice or 

thrice the amount of the offender's gain. 

Second, as the penalty is not limited to a fixed sum, it would enable the court to impose 

an adequate penalty in circumstances which warrant such action. fu the course of the 

debate in the House of Representatives on the Corporations and Securities fudustry Bill 

on 25 February 1975 Mr Jacobi, MP, complained about the inadequacy of the penalty in 

subclause 125(1) of the Bill which provided a maximum of $10,000 and/or two years 

imprisonment for an individual and $50,000 for a corporation. To illustrate what he 

perceived to be a shortcoming in the law, he quoted the example of Messrs Burrih and 

Associates28 which through insider trading made a profit of $1.4 million. He concluded 

that even after payin.g capital gains tax29 and the penalty of $50,000, there would be a 

substantial amount left over. Although the civil penalty has now been increased to 

$200,000 for an individual and $1 million for a company, it is conceivable that similar 

incidences of inadequacy could occur again. The formula used in the United States, if 

adopted in Austraha, would empower the courts to fix a fitting penalty in such cases. 
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Annexure B 

offence Corporations Companies Act Companies Act Federaf3o and 
Law 196531 196732 New York33 

laws 
(Australia) (Malaysia) (Singapore) (United 'States) 

failure to obtain s223 -$500 sl 24 • MR$ 1,000 s147-S$4,000 and 
qualification shares and default penalty default penalty 

vacation of: office s224 • $1,000 
of:director and/or 3 mths 

W1discharged bank- s229(1) • $5,000 s125 • 5 yrs or s148-S$10,000 
rupt managing com- and/or 1 yr MR$100,000 and/or2 yrs 
pany 

convicted persons s229(3) • $5,000 s130 • 5 yrs or s154-S$10,000 
managing company and/or 1 yr MR$100,000 and/or 2 yrs 

managing company s230 • $5,000 sl 30A(l )(b) • 3 yrs s155 • S$10,000 
while disqualified for and/or 1 yr and/or MR$ I 0,000 and/or 2 yrs 
persistent breaches 
or Wlfilness to serve 

non disclosure of: s23 l -$1,000 sl 31- 7 yrs and/or s 156- S$5,000 or s713(NY)34 • civil 
contracts, interests and/or 3 mths MR$150,000 1 yr reliefs W1der s720 

(NY) - court order 
(1) to compel officer 
to aCCOW1t for 
misconduct and (2) 
to set aside illegal 
conveyance35 

dishonest act s232(2) s132(1) s157(1) s77q(a)(l)I5usc36 

civil relief; civil relief· civil relief: civ,1 rclieJ:37 

1. civil penalty orders 1.disgorgement of: 1. disgorgement of: 1. mcney penalty 
(a) declaraticn of: profits or damages profits or damages 1st tier -US$5,000 

contravention 2. automatic dis- 2. court may make dis- or amOW1t of:gain 
(b) prohibition from qualification from qualification order 2nd tier -

managing com managing company W1ders 154 US$50,000 or 
-pany W1ders 130 3. injW1ction Wlder amoW1t of: gain 

( c) $200,000 s409A 3rd tier-
2. compensaticn US$100.000 or 
3. order to freeze assets, amoWlt of: gain 

appoint receiver 2. prohibition from 
trustee, deliver pass- managing com• 
port and not to leave pany 
Australia pursuant to 3. injW1ction 
section 1323 4. writ of:mandamus 

4. injWlction Wlder 
section 1324 
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offence Corporations Companies Act Companies Act Federal and 
Law 1965 1967 New York 

laws 
(,4ustralia) (Malaysia} (Singapore) (United States) 

criminal penalty criminal penalty criminal penally criminal penalty 
$200,000 and/or 5years 5 yrs and/or S$5,000 and/or US$! 0,000 and 

MR30,000 I yr or 5 yrs38 

failure to exercise s232(4) - as above sl 32( I) - as above sl57(1)- as above s717(NY) - civil 
care and diligence reliefs under s720 

(NY) - court order 
to compel officer 
to account for 
misccnduct39 

improper use of s232(5) - as above si 32(2) - as above sl 51 (2) - as above sl6(b)SEA40. civil 
information sl 32A -civil reliefs penalty41 not ex-

I. liability for loss ceeding 3 times 

profit gained or loss 
avoided 
criminal sanction criminal sanction 
5 yrs and/or US$lmil and/or 10 
MR30,000 yrs42 

improper use of s232(6) - as above si 32 C-civil relief si 60 -civil relief 
position restraining order restraining order 

criminal sanction criminalfine:SSI ,000 
5 yrs and/or sl 60A- civil remedy 
MR30,000 I. restitution; or 
sl32D - void transac- 2.transacticn voidable 
ticn & compensaticn 3. account for gain and 
sl32E - civil remedy 4. indemnify company 
a) account for gain for loss/damage 
b) indemnify co. 

for loss/damage 
c) restraining order 
criminal sanctions 
5 yrs and/or 
MR30,000 

loans to directors s243H &s243ZE(2) s i 33 - civil relief si 62 - civil relief s714(NY)-civil 
-as above liability to indemnify liability to indemnify compensaticn under 

s719(NY)43 
company for loss company for loss 

criminal sanction criminal sanctions 
MRI0,000 S$20,000 and/or 

2 yrs 

ncn disclosure of s236- $1,000 sl 35 - 3 yrs and/or s 165 - S$15,000 or sl6(a)SEA-

certain informaticn and/or 3 mths MR15,000 3 yrs 
US$lmil 
and/or 10 yrs44 

1 Loss, L: Proposals for Australian Companies and Securities Legislation: Comments 
from the American Experience, Canberra, Attorney General's Department, 1973 at p. 5 
2 See Loss, L: loc. cit. 
3 Loss, L: ibid. 
4 Senate Debate (1975), Vol 63 p. 74·g per Senator McClelland 
5 Loss, L: op. cit. 
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6 Loss, L: ibid., p. 32 
7 Oesterle, DA, Winslow, DA & Anderson, SC: 'The New York Stock Exchange and Its 
Outmoded Speciahst System: Can the Exchange Innovate to survive?', The Journal of 
Corporations Law, Vol 17 No 2, Winter 1992 at p. 224 
8 See report of the Committee on Banking, Housing and Urban Affairs: United States 
Senate on Shareholders' Rights, testimony of Richard C Breeden, Chairman of US 
Securities and Exchange Commission, October 17, 1991, p. 123 
9 See Wachter, Bet al: Harmonization of Company and Securities Law: The European 
and American Approach, Tilburg, Netherlands, Tilburg University Press 1989, p. 33 
10 The exchange rate is approximately A$1.00 = S$1.09 ( Canberra Times: 7 October 
1994). 
11 The exchange rate is approximately A$1.00 = MRl.90 ( Canberra Times: 7 October 
1994). 
12 Section 78ff, 15 USC, 1988 edition 
13 Subsection16(a) Securities Exchange Act 1934 (US) 
14 In the matter of Cady, Roberts & Co 40 S.E.C. 907 (1961) per Cary, Chairman 
quoted in Chop er, JH, Coffee, JC & Morris (Jnr), CR: Cases and Materials on 
Corporations, third edition, p. 459 
15 See table in Annexure B of this Chapter 
16 Subsection 160C (1) ofthe SCA 
17 See CCH 1993 Australian Corporations & Securities Legislation (Students Edition) 
CCHnote on section 234 ofthe Law, p. 6,761 
18 Subsection 243G(2) of the Law 
19 For the full range of persons within the definition ofrelated party, see section 243F 
20 Section 243ZE of the Law 
21 see sections 402 to 409B and sections 415 to 420, Penal Code (Malaysia), 
incorporating ah amendment as at 1 October 1993, International Law Book Services, 
Kuala Lumpur, 1993 
22 paragraph 78U-1( a)(2) 15USC, 1988 edition 
23 October 1990 
24 Report of the House of Representatives Standing Committee on Legal and 
Constitutional Affairs: Fair Share For All: Insider Trading In Australia, Canberra, 
Austrahan Government Pubhshing Service, 1989 
25 ibid.; paragraph 11 
26 ibid.; paragraph 12 
27 (1991) 9 ACLC p. 287 
28 Parliamentary Debates - Representatives, Vol 93, 1975, p. 677 
29 The tax may well have been income tax as there was no capital gains tax in 1975 
30 The federal legislation used is the United States Code (USC) which includes the 
Securities Act 1933 (11SA11

) and the Securities Exchange Act 1934 (11 SEA11
) 

31 Companies Act, 1965 (Act 125) & Subsidiary legislations (as at 10th August 1993) by 
the International Law Book Services, 1993 
32 Companies Act (Chapter 50), Revised Edition 1990, Singapore, the Government 
Printer, Singapore 1990 and the Companies (Amendment) Act 1993, Singapore, 
Government Gazette Acts Supplement No 19 of 1993 (Friday July 19, 1993) 
33 Business Corporation Law 1961, New York ( 11NY11

) 

34 Section 713 (NY) states that no contract or other transaction between a corporation 
and one or more directors or between a corporation and any other corporation or firm 
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etc in which one or more of:its directors are directors and officers or are financially 
interested, shah be either void or voidable for this reason alone ifahe fact of: such 
common directorship, officership or financial interest is disclosed or if: such interest is 
approved by vote of:shareholders or ifahe contract is fair and reasonable at the time it is 
approved by the board or the shareholders. 
35 Subparagraph 720(a)(l)(B) (NY) provides that an action may be brought against one 
or more directors or officers of: a corporation to procure a dudgment for certain rehefs, 
inter aha, to compel the defendant to account for his official conduct in the acquisition by 
himself; transfer to others, loss or waste of: corporate assets due to any failure to perform 
or other violation of:his duties while paragraph 720(a)(2) provides for the setting aside 
of: an illegal conveyance, assignment or transfer where the transferee knew of:its 
ihegality. 
36 Subparagraph 77q(a)(l) 15USC, 1988 edition, or subsection 17(a) SA 1933 makes it 
unlawful for any person in the offer or sale of: securities by the use of: any means or 
instruments of:transportation or communication or by the use of:mails (1) to employ any 
device, scheme or artifice to defraud (2) to obtain money or property by means of: 
material falsehoods or (3) to engage in any transaction, practice, or course of: business 
which does or would operate as a fraud or deceit upon the purchaser. See also Clark, R 
C: Corporation Law, Little, Brown & Co (Canada Ltd) 1986 p. 748. 
37 Subsection 77t 15 USC, 1988 edition, deals with injunctions and prosecution of: 
offences. It empowers the Securities and Exchange Commission (a) to investigate any 
violation and imminent violation ofahe provisions the subchapter, (b) to bring an action 
in any district court of: the US to enjoin such acts and to apply for a permanent or 
temporary injunction or restraining order which upon proper showing, shah be granted 
without bond, ( c) to apply to the district courts for the issue of: a writ of mandamus 
commanding any person to comply with the provisions ofahe subchapter (d) to bring an 
action in the district courts to seek, upon a proper showing, a civil penalty to be paid by 
persons who committed a violation of:the provisions. The quantum ofahe penalty 
depends on the culpability of:the offender and the loss to others. The third tier penalty is 
by far the most severe and is designed for violations involving both fraud and substantial 
losses or a risk of: substantial losses; second tier penalty is intended for offences invofving 
fraud and first tier penalty are for simple violations where neither fraud nor substantial 
losses need to be proved. Under subsection ( e) of: section 77t, it is provided that the 
district court shah have the power, in connection with any proceedings under subsection 
(b) pertaining to violation of:subsection 77q(a) 15USC,1988 edition, which essentially 
prohibits the sale of: securities by means of: any devise, scheme or artifice to defraud, to 
prohibit a person from acting as an officer or director of: any issuer if:that person's 
conduct demonstrates substantial unfitness to serve. 
38 Section 77x 15USC, 1988 edition, prescribed a general penalty for infringement of:the 
provisions of: sub chapter 1 by making a person who willfully violates any of the 
provisions of:that subchapter (which contains paragraph 77q(a)(l)) hable to a fine of: 
US$10,000 and/or 5 years. 
39 Section 720 (NY) provides that an action may be brought against one or more 
directors or officers of: a corporation to procure a dudgment for certain rehefs, inter aha, 
to comp el the defendant to account for his official conduct in the neglect or failure to 
perform or other violation of:his duties in the management and disposition of:corporate 
assets committed to his charge. 
40 This stipulates that for the purpose of preventing the unfair use of information which 
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may be obtained by a director or officer by reason of his relationship to the issuer, any 
profit reahsed by him from any sale or purchase within any period of less than 6 months 
shah inure to and be recoverable by the issuer. 
41 section 78U-1, 15USC, 1988 edition, paragraph 21(d)(2) SE A 1934. Section 78U-1 
15USC states, in essence, that any person who has violated any provision of this chapter 
by purchasing or selling security while in possession of material, non pubhc information, 
or has violated any such provision by communicating such information in connection 
with a transaction on or through a national security exchange.may be subject to an action 
for a civil penalty to be brought by the Securities and Exchange Commission and that the 
amount of the penalty, to be determined by the court, shah not exceed 3 times the profit 
gained or the loss avoided as a result of unlawful purchase or sale. 
42 Subsection 78£1\a) lSUSC,1988 edition, subsection 32(a) SEA1934. Subsection 
78fI( a) provides that any person who wilfully violates any provision of Chapter 2B shah 
be hable to a maximum fine ofUS$1,000,000 and/or imprisonment for 10 years. 
43 The material part of section 719(NY) provides that the directors of a corporation who 
vote or concur in the making of a loan proscribed by section 714(NY) shah be dointly and 
severally hable to the corporation for the benefit of its creditors or shareholders, to the 
extent of any injury suffered by such persons as a result of the granting of the loan. 
44 Subsection 78fI(a) 15USC, 1988 edition; subsection 32(a) SEA1934 
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CHAPTER6 

EFFECTS OF RECENT CHANGES 

6.1 The callifor law reform 

In the last Chapter, a comparison was made between the Law remedies on the one hand 

and the remedies employed by United States, Singapore and Malaysia on the other. That 

comparison shows that an offender would be treated more favourably in Austraha than in 

either Singapore and Malaysia and that such a difference in treatment could give rise to 

undesirable results. The disparity in the sanctioning regime exists, not only as between 

the Law and the companies legislation of: those foreign countries referred to above as 

regards similar conduct offences, it also exists as between the Law and the Crimes Act of: 

selected Austrahan States. 1 

The reason for the inconsistency in punishment between the corporate law and criminal 

law durisdictions could be due to the fact that the Law is largely a product of: 

amalgamating the several pieces of: legislation which made up the Co-operative 

Companies Scheme. Penalties and sanctions on directors, such as those existing under 

the Co-operative Scheme, were transcribed to the Law without a general review as to 

their suitabihty or adequacy and without reference to the penalties in the Crimes Acts of: 

the States. It was therefore hardly surprising that the penalties regime of: the 

Corporations Act 1989 was subjected to scrutiny and was commented upon by several 

Parliamentary committees. 

6.1.1 Cooney Committee Report (November ,1989) 

The Senate Standing Committee on Legal and Constitutional Affairs' inquiry into the 

social and fiduciary duties and responsibilities of: company directors ("the Cooney 
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Committee") was constituted about the time the new corporations legislation (later to be 

the Corporations Act 1989) was referred to a joint select committee ofi Parhament for 

inquiry and report and was subsequently passed by Parhament. That the penalties regime 

in the companies and securities legislation was deficient was apparent from the evidence 

given before the Committee. Among the criticisms were that the penalties provided in 

the Companies Code demonstrated httle consistency2; that many ofi the penalties were 

inappropriate:3; that jail terms prescribed for many ofi the offences seem too draconian4; 

and that the fines imposed were too modest. 5 In its report released in November 1989, 

the Cooney Committee made the following recommendations pertaining to the remedies 

against directors: 

1. The companies legislation be amended to permit ah creditors to share equally in 

sums recovered from directors (recommendation 6). 

2. Criminal habihty under companies legislation does not apply in the absence ofi 

criminahty (recommendation 7). 

3. The appropriate mix ofiindividual and corporate habihty for corporate misconduct 

be referred to a body such as the Austrahan Law Reform Commission for detailed 

investigation and report with the aim ofi developing a theoretical basis to guide the 

future drafting ofilegislation and prosecution guide-line (recommendation 21). 

4. Subsection 229(2) ofithe Companies Code, or its equivalent i.e. subsection 232(4) 

ofi the Law, be amended so that criminal habihty under that section only apphes 

where conduct is genuinely criminal in nature (recommendation 22). 

5. Ch,il penalties be provided in the companies legislation for breaches by directors 

where no criminahty is involved, and, in appropriate circumstances, people 

suffering loss as a result ofi a breach be enabled to ·bring a claim for damages in 

the proceedings taken to recover the penalty (recommendation 23). 

6. A system ofi on-the-spot fines for minor offences, such as the Victorian PERIN 

system, be introduced into the administration ofi company law (recommendation 
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24). This was incorporated into the Law as section 1313 and came into effect on 

1 January 1991. 

While the Cooney Committee was inquiring into the social and fiduciary duties of 

directors, the House of Representatives Standing Committee on Legal and Constitutional 

Affairs was looking into the adequacy of the legislative and administrative controls over 

insider trading. In the report of the Committee which is entitled "Fair Shares For All: 

Insider Trading in Austraha" (the "Griffiths Committee"), further short-comings of the 

remedies against corporate officers were noted. 

6.1.2 Griffiths Committee Report (November,1989) 

In the Griffiths Committee Report6, it was acknowledged that the then current penalties 

of a maximum of $20,000 and/or 5 years imprisonment for an individual offender, were 

grossly inadequate in view of the substantial potential gain which an insider trader could 

reahse. It was felt that to be a truly effective deterrent, the penalty must strike at the 

profit gained or the loss avoided. Accordingly, the Committee recommended that: 

1. the penalties for insider trading be substantially increased so that the penalty, in 

the case of a natural person, is the amount of the profit realised or the loss 

avoided, plus an additional penalty equivalent to the profit or loss, or $100,000 

~hichever is the greater, or 5 years imprisonment, or both (recommendation 11); 

2. consequently upon the amendment of the penalties for insider trading, the 

Attorney-General's Department is to undertake a review of the adequacy of ah 

penalties apphcable in relation to corporate and securities offences 

(recommendation 12); 
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3. the courts be empowered to make a wider variety of orders in relation to insider 

trading matters including orders: 

- restraining the exercise of voting or other rights attached to shares; 

- directing the disposal of shares; 

- vesting shares in the Austrahan Securities Commission; 

- cancelling a contract or arrangement for the acquisition or sale of shares; and 

- removing a professional's hcence. 

(recommendation 13); 

4. the remedy provisions for insider trading is not a barrier to a successful action for 

damages (recommendation 14). 

6.1.3 Lavarch Committee Report (November, 1991) 

Another Parliamentary Committee whose report had an impact on remedies against 

corporate officers was the House of Representatives Standing Committee on Legal and 

Constitutional Affairs (Lavarch Committee) inquiry into Corporate Practices arid Rights 

of Shareholders. The Lavarch Committee, which released its report in November 1991, 

made several recommendations on remedies and penalties. Among the Committee's 

recommendations were: 

1. that the Corporations Law be amended to provide standing to any member or 

former member or to any director or officer or former director or former officer 

of the corporation or a related corporation to mount a derivative action on behalf 

of the company without the need to establish that the action is within one of the 

exceptions to the rule in Foss v Harbottle (recommendation 26).7 
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2. that criminal liability provisions of the Corporations Law should be reviewed .. so 

that criminal consequences only flow from conduct which is genuinely criminal. 

The Committee recommended that the criminal and civil aspects of section 232 of 

the Law be separated so that criminality should be restricted to situations where 

the director has acted in deliberate or reckless disregard of his or her duty 

(recommendation 30). 

3. that the Corporations Law should be further amended so as to decriminalised as 

many provisions as possible with the remaining criminal provisions to be recast so 

that elements of dishonesty, deceit, deliberate or reckless disregard of obligations, 

or similar conduct amounting to moral turpitude, would need to be shown before 

a criminal offence is proven (recommendation 30). 

4. that there be enacted a business judgement .rule such that a corporate officer will 

not be liable to pay compensation or penalty in respect of his or her judgement 

unless he or __ she did not act in good faith or failed to act in a manner that a 

reasonable director with his or her training and experience would be expected to 

act for the benefit of the company or failed to inform himself or herself to an 

appropriate extent about the subject of the judgement (recommendation 20). 

5. that the criminal and civil aspects of section 562 of the Law relating to the rights 

of creditors to recover personally from a director be amended so that criminal 

penalty be attached only to fraudulent or dishonest trading whilst the company is 

insolvent. It was further recommended that for the civil provision, the director be 

allowed the defence ofno personal knowledge of the incurring of the debt by the 

company (recommendation 21). 
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6. that the company shall have power in general meeting to release a director from 

civil liability to pay damages or compensation to the company in respect of: a 

coming or past event (recommendations 23 & 24). 

What in effect these Committees were aiming at was to modernise the remedies of: the 

company legislation. The Committees had noted the inadequacies of: the penalty regime 

in the companies legislation and the inappropriateness of: some sanctions. In 

recommending that certain provisions be decriminalised, 8 the Committees had sought to 

right past legislative errors in applying criminal sanctions to strict liability offences or to 

economic wrongs which do not involve criminal conduct. The Committees had also 

sought address other shortcomings. The lack of: a systematic approach to remedies in the 

companies legislation was to be remedied by the development of: a theoretical basis to 

guide future drafting of:legislation.9 To deal with the inabihty of:the company legislation 

to provide appropriate sanction for breaches because of:the restrictive sentencing options 

in the companies legislation, the Committees called for a wider range of: statutory 

remedies so that a ~itable sanction could be tailored to fit any contravention. 

Additionally, the Committees advocated legislative reforms in the area of: civil remedies. 

This was in recognition of:the fact that the companies and securities legislation contained 

very few civil remedies and that access to them was unsatisfactory. As part of: the 

reforms, it was recommended that civil penalties be provided for breaches of: directors' 

duties10 and that in relation to insider trading, the courts be empowered to make a wider 

range of: orders, including the cancellation of: a contract for the acquisition or sale of: 

shares and restraining the exercise of:voting rights. 11 Better access to civil remedies was 

to be facilitated by providing for an action for damages be allowed under civil penalty 

proceedings and by providing that the remedy provisions for insider trading should not 

be a barrier for an action for damages. For a more equitable approach, it was 
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recommended that all creditors be allowed to share equally in sums recovered from 

directors12. 

6.2 Outline of recent changes 

Arising from the recommendations of those Committees13 and the constant call for 

reform in company and securities legislation from various quarters, the Government has 

moved to update the Law by making several significant amendments in relation to 

directors' duties and remedies for contravention of such duties. 

6.2.1 The decriminalisation of fiduciary duties of directors 

The most significant of the recent amendments to the Law is the partial decriminalisation 

of directors' fiduciary duties. The introduction of Part 9.4B of the Law brought to 

fruition the recommendations of the Cooney Committee which advocated that: 

"section 229(2) ofthe Companies Code (now section 232(4) of the Law), or 

its equivalent, be amended so that criminal liability under that section only 

applies where conduct is genuinely criminal in nature. "14 

In effect, the amendments to section 232 were more extensive than what the Committee 

had envisaged in recommendation 22 of their report. Apart from subsection 232(4), three 

other subsections namely subsections 232(2), (5) and (6) were made civil penalty 

provisions. 15 

The enthusiasm with which Parliament embraced the recommendations of the Cooney 

Committee was not, however, matched by the same degree of public enthusiasm The 

proposal for the decriminalisation of directors' duties under section 232 did not win total 

approbation. Reservations were expressed by Professor Fisse in his submission to the 
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Committee16 to the effect that the proposed decriminalisation would be "extreme and 

unfounded". Likewise, the proposal did not seem to have found much favour with the 

Director ofi Public Prosecutions, Mr Rozenes Q.C. 17 who, in his paper to the Joint 

Parliamentary Committee on Corporations and Securities, voiced the concern that 

criminal offences within the ambit ofi section 232 would as a general rule, upon the 

enactment ofi the civil penalty provisions, be dealt with by the Australian Securities 

Commission (ASC) by means ofi civil process in view ofi the lower standard ofi proofi 

required. Rozenes argued that such a preference would be undesirable on two counts. 18 

In the first place, it would treat corporate law offenders differently from offenders under 

other Commonwealth laws. A second objection was that it could lead to anomalous 

treatment even among the corporate offenders in that civil proceedings would be applied 

only to those company officers who have the means to satisfy the huge fine whilst those 

who have no assets or insufficient assets would be referred to the Director ofi Public 

Prosecutions for criminal prosecution. 

Notwithstanding th~ misgivings from those quarters, the Government came down in 

favour of the recommendations of the Cooney Committee. In the Public Exposure Draft 

and Explanatory Paper in relation to the Corporate Law Reform Bili 1992, it explained 

the introduction ofi a new Part for civil and criminal consequences ofi contravening civil 

penalty provisions thus: 

" Clause D60 inserts a new Part . . . into the Corporations Law. It 

implements the Government's decision to accept the Senate Committee's 

recommendations that criminal liability under the Corporations Law not 

apply in the absence ofi criminality; that subsection 232( 4) ofi the 

Corporations Law be amended so that criminal liability under that section 

only applies where the conduct is criminal in nature; and that civil penalties 
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be provided in the Corporations Law for breaches where no criminality is 

involved." 

The new amendments, which were introduced into the Law as Part 9.4B, implemented in 

part, recommendations 7 and 23 of:the Cooney Committee Report by confining criminal 

liability of: company officers to acts which are truly criminal and, at the same time, 

providing civil penalties (such as a declaration of: contravention, pecuniary penalty and 

disqualification from holding the office of: director) in relation to those same sections for 

breaches by directors where no criminality is involved. 

The civil penalty provisions, however, did not go as far as was suggested in 

recommendation 7 of:the Cooney Committee's report in two aspects. Firstly, they apply 

only to a limited number of: provisions in the Law, namely subsections 232(2), ( 4), ( 5) 

and (6), subsections 243ZE(2) and (3), subsection 318(1) and section 588G, and are not 

given wider application. Secondly, although compensation was allowed for in Part 9.4B, 

the right to compensation is, as noted in Chapter 3, restricted to the company and no 

provision is made for those other persons, be they creditors or others, who have suffered 

loss as a result of: a breach. 

Despite some shortcomings, 19 the civil penalty regime represents, in theory, a maJor 

reform initiative in that it provides a new form of: sentencing option which does not 

depend on criminal conviction for its deterrent effect. It remains to be seen it: in 

practice, the civil penalty orders will be an advantage over the traditional criminal 

prescription of: fine or imprisonment or both as an instrument to ensure compliance with 

the provisions of:the Law. 
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6.2.2 Greater disclosure requirement - related party transactions 

The policy arguments behind the requirement for disclosure was summarised by Kirby P 

in Woolworths Ltdv Kelly20 as follows: 

'1. It obliges the director with an interest to acknowledge formally that 

he or she is involved in a transaction which may be inimical to the interests 

of the company and its shareholders so as to require such interest to be 

considered by the board; 

2. The shareholders of the company cannot, by definition, be present 

at the meetings of the board of directors. The directors will normally be 

known to each other. Typically they will develop an inevitable social 

relationship in which the assertion of control by some upon the personal 

interests of others, in potential conflict with the interests of the company, 

may be awkw~rd and even embarrassing. The obligation formally to declare 

the interest in conflict is not only an inhibition upon a too ready pursuit of 

such interests. It is also a signal to the other directors of their duty, 

independently of their colleague, to consider the interest of the company and 

its shareholders, separate from that of their colleague; 

3. Too substantial or too frequent a declaration of such conflicts of 

interest will raise for consideration whether the director concerned should 

properly remain a director of the company. A procedure of formal 

declaration will bring this consideration to the director's own attention and to 

that of the other directors; 
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4. The formal declaration is more likely to be minuted and thus to 

form part of:the formal record of:the company to which the shareholders, in 

general meeting, may seek to have access; 

5. The formal declaration will repair any defects in knowledge of: 

directors who, typically, may have varying periods of: service in and 

knowledge of: the company, of: their fellow directors and of: the interest 

involved. Directors may or may not have read the papers for the meeting. 

They may or may not have considered the precise conflict involved in the 

resolution. A high degree of: particularity in the declaration is required so 

that, in its own terms, it can contribute to an informed decision by the 

directors ( other than the director involved) concerning the best interests of: 

the company; and 

6. A degree of: formality in the declaration will also facilitate proper 

conduct of: any vote on the matter. It will remind the director concerned that 

he or she should take no part in a vote which affects the director's personal 

interests. It may suggest the desirability of:the director's leaving the meeting 

to permit an uninhibited discussion. This may not be considered, and is less 

likely to be done, if:a formal procedure is not followed.' 

In making those remarks, Kirby P was in fact referring to the legislative requirement 

under section 123 of:the Uniform Companies Acts 1961, the forerunner of:section 231 of: 

the Law. However, disclosure is not a statutory_ invention for both English and 

Australian common law provides remedy for non-disclosure. 

In equity, a director is obliged to disclose an interest in any contract where a situation of: 

conflict may arise. A director who fails. to make the appropriate disclosure to the 

shareholders will not be entitled to keep any prof:.ts arising out of:the contract.21 This is 
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because, in equity, an undisclosed profit which a director derives from the execution of: 

his :fiduciary duties belongs to the company. 22 

The requirement for disclosure in equity has been encapsulated in the Law as sections 

231, 236 and 239 and Part 3.2A.23 Part 3.2A was introduced because of: the 

inadequacies of: section 234 which was perceived as partly ineffective by reason of: its 

incomplete coverage, unsatisfactory categories of: permitted loans, possibility of: 

circumvention, and inadequate requirement for disclosure on whether the loan would be 

fair and reasonable to the lending company. 24 

The tighter statutory control was a result of:the corporate failures in the late 1980s and 

early 1990s which brought to light the widespread abuses by some directors of: their 

:fiduciary responsibilities. Such abuses include awarding themselves high remuneration, 

low interest loans and the transfer of: assets on favourable terms. 25 It was thought that 

those directors were in a position to effect such- transactions because of: lax :financial 

reporting requirements which enabled them to manipulate :financial statements of: their 

companies to mislea_d investors. 26 There were concerns that the unethical practices had 

damaged the confidence of: investors in the reliability of: the corporate :financial 

statements in Australia. 

As a result of:those concerns and the criticisms on section 234, Part 3.2A was brought 

into effect on 1 February 1993.27 However section 243 H (prohibition against :financial 

benefits to related parties of: public companies) and section 243ZE ( consequences of: 

giving :financial benefits when not permitted) were not to commenced until a year later, 

that is, on 1 February 1994.28 

The seriousness with which Parliament regarded abuses of:the corporate form is ref:.ected 

in the penalty for contravention. While contravention of: section 234 with criminal intent 

attracted a maximum of:$20,000 or 5 years imprisonment, the civil penalty provisions to 
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which Part 3.2A is subject would mean a much higher penalty of $200,000 or 5 years 

imprisonment. 

6.2.3 Greater disclosure requirement - enhanced and continuous disclosure 

To further supplement the disclosure requirements m the · Law, the Government 

introduced in the Senate in November 1992 the Corporate Law Reform Bill (No 2) 1992 

which proposed among others, the implementation of an enhanced disclosure scheme. 

The strategy adopted was to require continuous disclosure but, due to· criticisms, the 

continuous disclosure scheme has been revised and has been incorporated into the 

Corporate Law Reform Act 1994 which was introduced into Parliament on 15 December 

1993. The Act received Royal Assent on 5 March 1994. The aim of the Act, among 

others, is to enable members of the disclosing entities to make informed decisions about 

the allocation of investment funds. 

The new Act retains, with minor modification, the half yearly reporting requirement 

contained in the Corporate Law Reform Bill (No 2) 1992 and provides an alternative 

continuous disclosure scheme under which entities listed on the Australian Stock 

Exchange (ASX) would, as they have done previously, continue to make disclosure to 

the ASX in accordance with the requirements of the Listing Rules.29 Failure to provide 

material information will attract criminal and civil sanctions. Unlisted entities who offer 

their securities for sale or whose securities are traded are also brought under the 

umbrella of the continuous disclosure regime if these entities are not subject to the 

disclosure requirements in prospectus. Disclosure of price sensitive information of these 

unlisted entities are required to be made to the Australian Se?urities Commission (ASC) 

under the proposed new section 1001B of the Law. Likewise failure to comply will also 

attract criminal and civil sanctions. 
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The provisions of: the Act relating to continuous disclosure, enforcement, the role of: the 

Australian Stock Exchange and prospectus reforms commenced on 5 September 1994. 

Amendments to regulations which were drafted to support these provisions, were 

gazetted on 2 September 1994.30 

6.2.4 Section 241 and Section 24 lA 

Sections 241 and 24 lA have been included in this Chapter as they have an effect on 

remedies against directors. These sections provide directors and corporate officers with 

a legal means of: contracting out of: their liability in certain situations. The Corporate 

Law Reform Act 199431 repealed section 241 and replaced it with two new provisions, 

namely sections 241 and 24 lA. 

Under the previous section 241 (now repealed) it_was illegal for a company to exempt 

any of: its directors or officers from habihty or provide insurance or indemnities to such 

officers for habihties which they may incur in respect of: breach of: duty or trust, 

negligence or default. Any attempt to contract out of: the prohibition in that section 

would render the contract void. 32 

The new section 241 has made it possible for directors and other company officers to be 

indemnified by the company against habihty to third parties such as investors or creditors 

(but not the company) provided that the habihty does not arise out of: conduct involving 

a lack of:good faith. The material part of the new section 241 reads as follows: 

"(l) A company or a related body must not: 

(a) indemnify a person who is or has been an officer or auditor of the 

company against a liabihty incurred by the person as such an officer or auditor; or 
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(b) exempt such a person from such a habihty. 

(2) Subsection (1) does not prevent a person from being indemnified against 

a habihty to another person ( other than the company or a related corporation) 

unless the habihty arise out of conduct involving a lack o:fi good faith . ., 

The new section 241 has thus preserved the general prohibition against a director or 

officer contracting out o:fi his or her liabilities to the company. Contracting out is 

permitted in relation to the officer's habihty to third parties and arguably, in relation to 

fines imposed by the Commonwealth for some statutory breaches ( on the premise that 

fines are habihty to the Commonwealth and not to the company) so long as the habihty 
• 

does not arise out o:fia conduct involving a lack o:figood faith. 

Section 24 lA prohibits a company or a related body from paying a premium in respect o:fi 

an insurance policy _which indemnifies a director or officer from habihty arising out o:fi 

conduct involving a wilful breach of duty in relation to a company or a contravention of 

subsection 232(5) or (6). What this means, in essence, is that a company, even though 

prohibited by the new section 241 from giving an indemnity to the officer, will 

nevertheless be in a position under section 24 lA to provide insurance for its officers in 

relation to habihty to the company except in situations where those officers have wilfully 

breached their duties to the company or where he or she has misused confidential 

information or misuse his or her position as an officer, whether wilfully or not. 

In summary, it is to be noted that contracting out o:fi an officer's habihty is limited to the 

following situations: 
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(a) where the habihty arises from negligence (not involving a lack ofi good faith) or 

an act ofiinadvertence to a third party; 

(b) where the habihty arises from fines imposed by the Commonwealth or State or 

statutory authority for statutory breaches oftprovisions in which the mental fault element 

is not an element ofithe offence; or 

( c) through the provision ofi insurance cover, where the habihty to the company 

arises from the officer's contractual obhgations or from tortious acts, except where it is 

done wilfully or where the contravention involves a misuse ofiposition or oft confidential 

information. 

6.2.5 Penalty Notices 

Following the recommendation ofithe Cooney Committee, the ASC is authorised under 

section 1313 to serye penalty notices on alleged offenders in respect oft "prescribed 

offences" which are minor offences for which subsection 1311(5) apply. From an 

enforcement point ofi view, the penalty notice is an effective tool in achieving 

compliance. By programming the relevant routine information into the ASC's database, 

the ASC is in a position to issue penalty notices to ah offenders who are in breach of a 

particular provision and within a relatively short period ofi time. They thus provide a 

deterrence net ofi the widest possible magnitude. In addition, they are cost effective as 

they avoid the need for a court hearing (unless the offender appeals) and require httle 

human resources to be allocated. From the point of view oftthe offender, the payment oft 

the penalty would not cause him or her much distress as such payment is not an 

admission ofihabihty. 33 Section 1313 came into effect on 1 January 1991. 

6.2.6 Penalty units 
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The Corporations Legislation Amendment Act 1994 makes a number 0£ miscellaneous 

amendments to the Corporations Law and the ASC Law among which is the introduction 

of penalty units. This is achieved by converting ah penalties into penalty units at the rate 

0£ one penalty unit to $100. While the amendment has achieved greater consistency with 

the Crimes Act 1914 (Cth), no adjustment has been made for infiation nor was the 

opportunity taken to assess each penalty to determine its adequacy. The Corporations 

Legislation Amendment Bill 1994 was debated in the Main Committee 0£ the House of 

Representatives on 8 and 9 June 1994 and was assented to on 5 July 1994 .. 

6.3 Proposed andpossible changes 

6.3.1 Possibility of statutory derivative actions 

Following the report by the Companies and Securities Advisory Committee on 'A 

Statutory Derivative Action', released in July 1993, there is widespread speculation that 

the Attorney-General will consider amending the Law to provide better access to 

remedies for the small investors. The proposals for derivative proceeding arose out 0£ 

the Rule in Foss v Harbottle34 which has the effect 0£ curtailing shareholders' ability to 

bring an action for wrong done to the company. 

This rule provides that the proper plaintiff to sue for a wrong done to the company is the 

company itse1£ and not its shareholders and secondly, that the courts will not interfere 

with the internal management 0£ companies i£ it is a matter that may be ratified by 

shareholders at a general meeting. At common law, there are exceptions to the rule. In 

Foss v Harbottle itselt: Wigram V. C. in the course of his ~udgment35 referred to some 0£ 

those exceptions when he said: 
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"In order that this suit may be sustained it must be shewn either that there is 

no such power ... remaining in the proprietors, or, at least, all means have 

been resorted to and found ineffectual to set that body ( of shareholders) in 

motion (to revoke the acts complained of). "36 

This means that the exceptions will apply only if (1) it can be shown that the act is 

ultra vires the company and not one which could be ratified or (2) the aggrieved 

shareholder has exhausted ah means, for instance requisitioning for an 

extraordinary general meeting, and is not able to do so perhaps due to his inability 

to gamer enough support to meet the minimum requirements set out in section 246 

of the Law. If a shareholder is not within the exceptions in Foss v Harbottle, and 

he or she wishes to bring a derivative action against the company on behalf of ah 

shareholders, he or she can do so only if the following conditions are satis:fied:37 

1 The delinquent directors or shareholders must have been fraudulent; and 

2 It is within their power to control the general meeting and to ratify the offending 

acts. 

The exceptions at common law, which include fraud on the minorities, ultra vires acts, 

failure to obtain special resolutions where required, and situations where the court deem 

it is just and equitable to apply the equitable rehefs - were thought to be inadequate to 

remedy the wrongs afflicted on the minority by those controlling the company. The 

situation was aggravated by the _uncertainty as to the scope of those exceptions. 

It was in an attempt to provide shareholders with better access to rehef in oppressive 

conduct situations that statutory remedies based on section 210 of the Companies Act 

1948 (England) were first introduced into the company legislation of some of the States 

in Australia.38 The oppression provision in section 320 of the Companies Act 1981, the 
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forerunner to section 260 of the Corporations Law, was amended in 198339 to rectify the 

defects in the section. The amended provision is now contained in paragraphs 26O(5)(b) 

& (c) of the Law40 and widens the opportunities for shareholders who believe the affairs 

of the comp any are being conducted in a manner that is oppressive or unfairly prejudicial 

to or unfairly discriminatory against them, to apply to the court to restrain the offending 

director from engaging in a specified conduct or from doing a specified act or thing41 or 

regulate the conduct of the affairs of the company42 or to wind up the company43 or one 

of the other remedies available under subsection 260(2) of the Law. 

Despite the range of remedies under section 260 of the Law, there are inherent 

difficulties facing minority shareholders who wish to proceed against a delinquent 

director. To obtain the right to pursue the directors, the shareholder must virtually 

prove the entire case. As the initial proceedings could raise complex issues there might 

be substantial delay in instituting proceeding with consequent cost implications. 44 

Another difficulty facing shareholders is the prohibitive costs in bringing an action. A 

three day derivative _action was said to have cost $30,000.45 If the shareholder fails in his 

apphcation, the cost could be considerably higher in that he could be ordered to pay 

costs to the respondents. It is clear that in the vast majority of cases, the cost of 

htigation would far exceed the market value of shares held by a typical small shareholder 

and he or she would be foolhardy to contemplate mounting an action at his or her 

personal expense merely to vindicate his or her rights, particularly as the amount of any 

damages awarded in such legal proceedings will belong to the company. , All that he or 

she may recover, if the proceedings prove successful and provided the court so orders, is 

the costs of the action.46 

The availability of the wide array of remedies both under the exceptions to the rule in 

Foos v Harbottle and under section 260 of the Law is thus of httle comfort to 

shareholders. The report of the CSAC, in essence, proposed47 that a statutory derivative 
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action be allowed but that the class of eligible applicants be hmited to the Australian 

Securities Commission, current shareholders, directors and other off.cers of the 

company. To facilitate such action shareholders would be given enhanced rights to 

inspect the company's records. It is a prerequisite of the action that the apphcant should 

serve on the company 14 days notice of the substance of the complaint and if the board 

disagrees with the need for action, the courts would have the power to authorise an 

independent person to evaluate the complaint to determine its merits. To filter out 

frivolous actions, the power of the court would be exercised only if there is a serious 

question to be tried. It was further proposed that an apphcation would not be stayed or 

dismissed by reason only that the alleged breach has been or may be approved in a 

shareholders' meeting, but the court may take this into account. The court has very wide 

discretionary powers in relation to costs and there is no certainty that an apphcant would 

be awarded costs. Under the proposals, the court could require an apphcant to pay his 

own costs and could even rescind an earher order which allows the applicant's cost to be 

paid out of the company's funds. In addition, the apphcant could be ordered to provide 

security for costs. Any compensation or damages awarded by the court as a 

consequence of the derivative action belongs to the company.48 

The proposals of the CSAC have been much acclaimed but a closer examination revealed 

that they are not as far reaching as they ought to be. For one thing, the group of persons 

with standing to bring an action is even more hmited than the group recognised under 

the common law. Persons who, under the common law, have been excluded from the 

proposals include creditors and constabutories,49 liquidators50 and guarantors.51 

Secondly, the proposals are not expected to have any real impact on the ordinary 

investors. For those shareholders whose financial resources are limited, prudence 

dictates that so long as there is a possibility of costs being denied to them by the courts, 

the more practical course of action would be to dispose of their investments in the 

company for the best price they could obtain. 
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6.3.2 Simplification Programme 

A Task Force was appointed by the Attorney-General in October 1993 to carry forward 

the programme for the simplification of the Law, with the primary objective of 

developing a user-friendly Corporations Law. Simphfication of the Law is being carried 

out in stages and fur the time being, will comprise of the following priorities: 

(a) Corporate structure for small business 

(b) Share buy-backs 

( c) Share capital rules 

( d) Annual reporting provisions 

( e) · Register ke.eping requirements 

(f) Company meetings 

So far the Task Force has released proposals for simplification ofiitems (a), (b), ( d) and 

(e) listed above. The First Corporate Law Simplification Bill was released for pubhc 

exposure on 28 July 1994. "Stage 2 of the Simplification Program which will see the 

Corporations Law being simplified in the areas of incorporation and constitution of 

companies, the accounts and audit provisions, defunct companies and investment 

companies, was launched by the Attorney-General on 19 August 1994. Although 

penalties have not been included in the proposals, it would be logical to assume that 

the final proposal will include a review of the remedies and sanctions. 

1 See Chapter 4 of this thesis 
2Report ofithe Senate Standing Committee on Legal and Constitutional Affairs (the 
Cooney Committee): Report on the Social and Fiduciary Duties and Obligations of 
Company Directors, Canberra, Australian Government Publishing Service, November 
1989, p. 188 paragraph 13.4 
J Cooney Committee Report; loc. cit. 
4 Cooney Committee Report; loc. cit. paragraph 13.6 
5 Cooney Committee Report; loc. cit. 
6 Report of the House of Representatives Standing Committee on Legal and 
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CHAPTER7 

ENFORCEMENT 

7.1 The necessityifor vigorous enforcement 

Chapter 6 touches on the works 0£ three Parliamentary committees and looks at the 

recent changes and impending changes to the Law remedies. These improvements and 

proposed improvements to the Law remedies, however, would be useless unless the 

sanctions are enforced vigorously. This is because the main hypothesis 0£ the deterrence 

theory is that the increase in the certainty 0£ punishment for an offence leads to a 

decrease in the rate or frequency 0£ that offence and, consequently, i£ the certainty 0£ 

punishment is near zero, an increase in the legally prescribed severity 0£ punishment for 

that crime is not likely to reduce the rate o£that crime. 1 

This hypothesis is supported by the general consensus that the problem in achieving 

compliance hes not with the substantive provisions 0£ the Law, but merely in the 

detection and enforcement 0£ those provisions. 2 As the task 0£ enforcing compliance 

with the Law rests with the Austrahan Securities Commission (ASC) and, to a lesser 

extent in respect 0£ listed companies, also with the Austrahan Stock Exchange (ASX), 

the success 0£ the Law in regulating the conduct 0£ corporate ofiicers depends on how 

vigorous and effective an approach these agencies take towards enforcing the relevant 

provisions o£the Law. 

The focus in this thesis is on the ASC because it is the agency primarily entrusted with 

enforcement 0£ the Law. The following discussion will take into consideration the 

general enforcement powers 0£ the ASC, its approach, strategy and attitude and the 

practical constraints under which it carries out its enforcement functions. 
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7.2 The enforcement powers ofdhe ASC 

The ASC derives its enforcement powers from the ASC Act 1989. By section 11 ofithat 

Act, the ASC is empowered to exercise such functions and powers as are conferred on it 

by the ASC Act, the Corporations Law and the Corporations Act 1989. Under Part 3 ofi 

the ASC Act, the ASC has extensive powers to conduct investigations (Division 1), 

examination ofi persons (Division 2), inspection ofi books (Division 3) and to require 

disclosure ofiinformation about securities and contracts (Division 4). 

The powers to investigate may be exercised ifi the ASC has reason to suspect that there 

may have been committed a contravention ofi a national scheme law or any 

Commonwealth or State law which concerns the management or the affairs ofi a 

corporation or that it involves fraud or dishonesty and relates to corporations, securities 

or future contracts.3 To augment the ASC's investigatory powers, it is given the right to 

require a person who it reasonably beheves can provide information relevant to its 

investigations to produce the documents required or to appear for examination.4 This 

right to obtain information from virtually any person is an important enforcement power 

for it enables the ASC to get ah the evidence it needs. A person who is subject to a 

section 19 ASC Act notice may, however, refuse to comply on the grounds that it will 

incriminate him or her. 5 

The ASC's powers to require inspection ofi books or to require disclosure may be 

exercised only ifi they are for the purpose ofi the performance or exercise ofi the AS C's 

functions and powers or for the purpose ofi ensuring compliance with the national scheme 

laws or in relation to an alleged contravention ofi a national scheme law or 

Commonwealth or State law which concerns the management or the affairs ofi a 

corporation or that it involves fraud or dishonesty and relates to corporations, securities 

or future contracts. 6 
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Under section 49 of the ASC Act, the ASC has powers to cause a prosecution of an 

offence if it appears to the ASC as a result of its investigation or from a record of an 

examination that an offence has been committed against a national scheme law and 

pursuant to section 1315 of the Law, the ASC is empowered to lay any information or 

charge in any proceedings for an offence under the Law. Under section 50 of that Act, it 

is empowered to· cause civil proceedings to be begun. In addition, there are provisions in 

the Law which specifically allows the ASC to initiate a civil proceeding or to intervene in 

such a civil proceeding. 7 

In addition to these, the ASC has the powers to impose administrative sanctions. The 

ASC's powers to issue penalty notices and impose fines therefor have been noted in 

Chapter 6. The ASC is also empowered to bar a director from managing a company for 

up to five years pursuant to section 600 of the Law. This section a pp hes if in relation to 

two or more companies which have been wound up or in the course of winding up: 

(a) the person was a director of the company in the last twelve months prior to the 

winding up; and 

(b) a report has been made by a liquidator under subsection 533(1) that an officer or 

member of a company has been guilty of an offence or breach of duty or been 

negligent or, which is the more common reason, the company has been unable to 

pay its unsecured creditors 50 cents in the dollar. 

The powers to impose administrative sanctions in the form of a fine under section 1313 

enabled the ASC to respond swiftly to minor contraventions of the Law. The powers 

accorded to it under section 600 provides the ASC with the means to protect the 

investing pubhc by barring directors from holding office in situations where there is a 

strong suggestion that such a director is incompetent. 
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The above highlights some ofithe ASC's powers and is not an exhaustive list ofiwhat the 

ASC can do. Some of its powers are very wide and require judicious use. For instance, 

it could, under section 464 of the Law, request the winding up of a company while it is 

still investigating that company. 8 An unmerited winding up could cause damage to the 

company and its shareholders although it is open to the company to oppose such an 

apphcation. 

Another area in which the ASC needs to exercise care is the discretionary powers 

concerning prospectuses, takeovers and transfer ofi securities. These discretionary 

powers are intended, in respect ofiprospectuses and takeovers, to provide the ASC with 

some flexibility to respond to changing times and, in respect of transfer ofi securities, to 

allow any new system which is successfully developed to be phased in without the need 

to amend specific provisions at every stage of the system's introduction.9 Unless the 

decisions are rational and consistent Australia wide, the ASC could be seen as being an 

"entrepreneurial" regulator or an "ad hoc" decision maker. 10 This is particularly 

necessary as regards applications for exemption or for declaration which fall outside the 

ASC's class orders. 

The ASC also has the power to apply to court for a range ofi useful remedies under 

sections 1323 and 1324 of the Law. Accordingly, it is to be concluded that the ASC is 

adequately resourced in terms of statutory powers under the Law and the ASC Act to 

deal with infringements of the Law and to carry out its other corporate regulatory 

functions. Properly applied, they would do much to foster growth and development of 

the securities market, ensure efficiency in the market and instil confidence in the investing 

pubhc. As Grabosky and Braithwaite noted: 
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11 The enforcement tools are seen as important primarily as a background 

which gives the agency authority; secondly, they are seen as bargaining 

chips in the negotiation for compliance when faced with resistance; 

thirdly, and least importantly in the eyes of Austrahan regulatory 

managers, they are seen as tools to achieve specific or general 

deterrence. 1111 

7.3 The strategiesifor enforcement 

As a regulatory agency, the ASC is charged with the statutory duty to protect investors 

and to ensure the integrity and fairness of the securities market. The enforcement 

strategy developed by the ASC, in its first year of operation, was intended to focus 

attention on the use of preservation, recovery and prosecution remedies and the 

development and implementation of a deterrent net against contraventions of the Law. 12 

However, a substantial amount of the ASC's resources was committed to support its 

reactive strategy inv~lving what came to be known as the 'Big 16' national priority cases. 

About 70 of the ASC's most experienced investigators, representing approximately a 

third of its total investigative resources, were devoted to those 16 cases. 13 Investigations 

into those cases led to charges being laid in 13 of them 14 

The pre-occupation of the ASC with the 16 big cases comprising the Quintex Group, 

Budget Corporations Ltd, Interwest Ltd, Spedley Secutjties Ltd, Golden Bounty 

Resources NL, Bond Group, Independent Resources Ltd, Equiticorp Group, Duke 

Holdings Ltd, Entity Group Ltd; Estate Mortgage, Linter. Group, Rothwehs Ltd, Girvan 

Corporation, Hooker Corporation and Metro growth Property Trust was justifiable in the 

context of the circumstances existing in the late 1980s and beginning of the 1990s. Huge 

losses were sustained by investors as a result of the mismanagement of those companies. 

The national press, virtually on a daily basis, provided accounts of the misconduct of 
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those companies or their senior executives. The pubhc had expected the culprits to be 

punished and the ASC as the appropriate agency was expected to perform 

In announcing the completion o:fi investigations on the 16 cases, the ASC chairman, Mr 

Alan Cameron, also announced a new strategy, one in which greater emphasis is placed 

on facilitating business. The ASC Chairman noted that: 

"(i):fi the ASC is to be successfui it must enable Austrahan corporations 

and securities and futures markets to improve their performance by setting 

the right climate for investment. This means regulatory policy which 

assists informed commercial risk-taking, promotes efficient and informed 

markets, encourages respect for the Corporations Law, and supports a 

pubhc information database that adds value to commerce. "15 

The new direction includes the development o:fi new pohcy and procedures to enable 

businesses to obtain faster, more predictable results when lodging commercial 

apphcations with the ASC, the opening up o:fi better access to new investment 

opportunities for Australians in foreign securities, lifting o:fi borrowing limits on listed 

property trusts and facilitating ·employee share schemes. 16 

It is weh recognised that a successful securities regime is not one which concentrates 

single-mindedly on enforcement to the exclusion o:fi other legitimate expectations o:fi the 

investors. Participants in the securities market are entitled to expect the ASC to be 

.flexible and responsive to the changing needs o:fi the business community. However, in 

assisting the business community to improve its performance, the ASC should not lose 

sight o:fi its primary and over-riding function which is that o:fi a regulatory enforcer. I:fi 

vigilance in its enforcement role is ahowed to relax, the market will become susceptible 

to fraud and manipulation. Complaints o:fi criminal conduct must be investigated and 
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prosecuted i:fi the circumstances warrant it. To maintain confidence in the securities 

market, the investors must be assured that the ASC would move swiftly to deal with the 

misconduct by companies or their officers. 

The ASC's role is not an easy one. As an enforcement agency, its success depends on its 

mix of enforcement strategies to achieve the optimum result with the resources it is 

allocated. It needs to set clear objectives and priorities in developing a realistic overall 

strategy which is within its capability and which would bring about a fair and honest 

securities market. 

The reactive strategy of the ASC in the first few years o:fi its existence was necessitated 

by the Big 16 cases but with more stable economic conditions returning and the 

beginning of a period of economic growth, it would be necessary for the ASC to devote 

greater effort on the development of an effective pro-active strategy so that the events of 

the 1980s will not be repeated in the late 1990s or beyond. The additional resources 

from the finahsation_o:fithe Big 16 cases would provide the ASC with the opportunity to 

adopt a more proactive stance than it has done so far. As the empirical research17 by 

Professor Tomasic indicated, a good proportion o:fi those interviewed, including officers 

o:fithe ASC, were in favour o:fi a proactive approach on the grounds that such a strategy 

will help to spot problems earlier and perhaps prevent corporate wrongdoings or failures. 

It has been said, in the context o:fi the securities law, that "sunlight is the best 

disinfectant". 18 This is a view that has the endorsement of the Austrahan Parhament 

which enacted the Corporate Law Reform Act 1994. The new Act builds on existing 

disclosure provisions in the Law by requiring half yearly reporting for disclosing entities 

with effect from I July 1994 and continuous disclosure from early September 1994. In 

requiring transparency in cenain transactions and in requiring certain information to be 

made pubhc, Parhament has provided the Law with an in-built enforcement mechanism 
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which would be an effective deterrent against unethical conduct by the corporations or 

their executives. The disclosure provisions would thus provide valuable support to the 

ASC in its proactive work. 

With the disclosure regime now in place, ah that the ASC needs to do is to enforce the 

disclosure provisions and to supplement that with pragmatic proactive enforcement 

strategies. Surveillance programmes targeted at corporate activities that can potentially 

do the most damage to the pubhc would be an important strategy. Fundraising and 

annual accounts would be two areas which the ASC could focus its activities to reduce 

incidences ofrfinancial loss to investors and creditors caused by misleading, fraudulent or 

inaccurate statements or figures. Other strategies would include giving wide publicity to 

new requirements in the Law as and when they are introduced and occasionally 

reminding the business community their obligations under the Law. As Grabosky and 

Braithwaite observed, for most cases, trying to . achieve compliance with the law is 

"fundamentally seen as a matter ofipersuasion, negotiation, or simply tapping people on 

the shoulders to remind them to do what they know they should do." 19 

The importance ofi proactive activity was acknowledged by the ASC Chairman, Alan 

Cameron who, in a paper20 presented at the 1994 Monash Law School Foundation 

Lecture, characterised the ASC as a "proactive 'real time' regulator involved in current 

market issues" whose "surveillance programs seek to foster a 'climate ofi compliance' in 

the markets by providing an effective deterrent from abuse by market participants and to 

facilitate the detection ofi market abuse and corporate misconduct at an early stage. "21 

Given that the market has remained orderly and relatively scandal free, the proactive 

stance ofi the ASC is an appropriate enforcement strategy in the current stable state ofi 

the securities market. 

7.2.l The choice of civil or criminal remedy 
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In his evidence to the Joint Statutory Committee on Corporations and Securities in 

August 1992, the then ASC Chairman acknowledged that there had been a lot of pubhc 

criticism about the ASC's lack of success in the criminal area. 22 One ofi the ASC's more 

vociferous critics was the Director of Pubhc Prosecution (OPP) who, in his evidence 

before that same Committee, expressed concern over the small number ofi matters 

targeted by the ASC for criminal investigations. 23 He was also concerned that those 

directing the pohcies ofi the ASC were not committed to the concept ofi corporate 

prosecutions24 and that the ASC's preference for seeking civil remedies rather than 

criminal prosecutions would lead to undesirable consequences. 25 

The dispute between the ASC and the OPP stems from a difference in approach and 

philosophy of the two organisations. The evidence before the Joint Committee on 

Corporations and Securities by the ASC Chairman and the OPP provided some insight in 

the attitude of both organisations. The ASC saw itselfi as a commercial regulatory 

agency with its cfi?rinal investigative function taking second place. As the ASC 

Chairman put it, the ASC's philosophy was that the organisation "has to stand or fall as a 

commercial regulatory agency. Its criminal investigative proceedings have to be ancillary 

to its mainstream activities ... Unless (the ASC) has a culture that relates to supporting 

the business environment ... and 'recognises that ultimately the users ofi the Corporations 

Law are business corporations' ... (the ASC) have the marking ofino long term future and 

(it) should just give the whole function to the Federal Police. "26 

Consistent with this approach, Mr Hartnell (the former ASC chairman) said of the civil 

penalty regime:21 

" ... ifi the Draft Corporate Law Reform Bill were to be enacted, we would 

treat the civil process that is envisaged by the Draft Corporate Law Reform 
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Bill as the normahty, not the criminal process. I£ there were something 

inherently fraudulent, we would treat it criminally; we would not treat it 

civilly at ah." 

The picture which emerged from these quotations and other evidence given by Mr 

Hartnell is that the ASC would, ifi given a choice, tread the path ofi civil htigation rather 

than criminal prosecution. Mr Hartnell confirmed this in the following exchange between 

him and Mr Punch, a member ofithe Joint Committee.2s 

"Mr Punch: Is there a tendency for the ASC to be seeking civil remedies 

rather than criminal remedies? 

"Mr Hartnell: Yes. It is a very clear policy." 

The DPP, on the other hand, felt that there shoul_d be a genuine effort by the ASC to 

investigate and refer to the DPP. for prosecution significant breaches ofi the Law and ah 

cases ofi fraud and dishonesty.29 The ASC's preference for civil proceedings rather than 

criminal was at odds with the basic philosophy ofi the DPP who was ofi the view that the 

ASC's approach is untenable given its role to enforce the Law. 30 

This difference in opinion on approach to enforcement was resolved in September 1992 

by a directive from the Attorney-General which, in essence, curtails the ASC's freedom 

to opt for civil proceedings in cases where serious crimes are suspected. Under the 

guide-line in the directive on co-operation between the DPP and the ASC, the ASC is 

required to consult the DPP prior to taking civil enforcement action in respect ofi any 

matter in which serious criminal wrongdoing may have occurred.31 

That the ASC should prefer the use ofi civil remedies instead ofi criminal sanctions is no 

surprise as civil remedies are quicker, more cost effective and yield the required results. 
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Its predecessor, the National Companies and Securities Commission (NCSC), adopted 

the same strategy as is apparent from the following passage in Grabosky and 

Braithwaite's book, "OfManners Gentle": 

II the NCSC has developed a distinctive strategy. Most significant, 

perhaps, is its rejection o:fi the criminal sanction in favour of various civil 

remedies. The reasons for the choice he in the fact that the civil remedies 

available to the NCSC are formidable, may be imposed without delay, 

and, in financial terms, would almost always exceed the amount of fines 

which members ofthedudiciary are willing to impose on business persons 

following a conviction in a criminal court. "32 

The goal is to ensure comphance and i:fi civil proceedings are more effective in securing 

court sanctions, there is no reason why they should not be used as the norm, except for 

cases of egregious conduct such as fraud or dishonesty. Justice will not be served 

adhering to crimina~_ prosecutions when it is clear that the evidence is insufficient to 

obtain a conviction or, that in view of the nature of the offence, the court is unlikely to 

impose a serious criminal sanction. It is far better in those situations to be successfol in 

civil proceedings than to plod on with criminal trials in respect of which the outcome is 

less certain or in respect of which the court would impose a derisory fine. The directive 

of the Attorney-General may need to be revisited once sufficient statistics are available to 

determine its effectiveness. 

7.3 The practical constraints 

Any evaluation of the ASC as an enforcement agency must take into consideration the 

several practical constraints under which it carries out its duties. Given the vast size of 

Australia and the ASC's responsibility over such diverse functions as surveillance, 
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investigations, prosecutions, maintenance of a comprehensive information system, and 

the enforcement of hundreds o£provisions in the national scheme laws, it is obvious that 

the ASC is not resourced to do everything. Added to this is the sheer number of 

companies,33 which as at 30 June 1994 amounted to 839,593. The enormity of this 

number and the limited resources make supervision 0£ individual company or the 

activities o£their officers extremely difficult, ifinot impossible. 

What the ASC has depended on so far is the information supphed by hquidators, other 

directors o£the company or disgruntled shareholders. In order to pursue its enforcement 

role vigorously, a more systematic approach is necessary. One way is to encourage 

persons affected by the breach, be they shareholders, directors, managers, auditors or 

creditors, to come forward with the information. This may be done simply by making it 

an offence for not reporting on breaches of the Law. Another less drastic way would be 

to take up the suggestion 0£ Brooking in Knightswood Nominees Pty Ltd v Sherwin 

Pastoral Company LtdJ4 by requiring all plaintiffs in civil htigation to make available to 

the ASC a convenient summary 0£ the results 0£ the inspection as weh as making 

available upon request the detailed information. 

By far the greatest constraint on the ASC is the high standard 0£ proof required to 

establish the commission of a criminal offence. Because most 0£ the provisions of the 

Law are labelled as criminal offences, the ASC must prove the commission of those 

offences beyond reasonable doubt. In addition, the procedural safeguards afforded to 

alleged offenders in relation to self incrimination under subsection 597(12A) of the Law 

and subsections 68(2) and (3) of the ASC Act 1989 have contributed to the difiiculty in 

securing convictions. 

Clearly, the enforcement task of the ASC would be made easier if the business 

community was prepared to take over some of its burden by being sel£ regulated. Self 
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regulation would require firstly the adoption of a code of ethics and secondly, the 

creation of a body which would deal with the transgressions of company directors. In 

this regard, the Institute of: Company Directors have taken the lead by developing a Code 

of Conduct. The Code, now in draft form, proposes to uphold and promote such core 

values as honesty, integrity, enterprise, excellence, accountability and justice. It also 

provides for complaints procedures dealing with investigations and the imposition of: 

sanctions on members whose conduct is found to be contrary to the Code. The 

suggested penalties for contravention are reprimand, suspension, expulsion or a 

combination of: such penalties. 

While the development of a Code of Conduct is certainly a step in the right direction, its 

effectiveness is uncertain. The Code will not apply to ah company directors but only 

those who voluntarily choose to become members of the Institute. Even among those 

who adopt the Code, its success is not assured. _ This is because the success of self 

regulation depends on the willingness of directors to adhere to the Code. It also 

presupposes that pee.r regard or the lack ofit is a sufficient deterrent. 

In the context of corporate Austraha, it is debatable if peer regard is an effective 

sanction. The widespread misconduct of directors in the 1980s suggests that the 'shame 

factor', on which the informal sanctioning system is based, may not be workable in 

Austraha. The high incidence of directorial misdeeds in the last economic cycle have 

shown that formal sanctions in the law have httle effect in deterring directors from 

committing offences. There is even less chance for the informal sanctions proposed in 

the Code of: Conduct, which have no legal force of: law, to reform the structure of: 
> 

corporate governance. 

The mistrust displayed by investors over the proposal by News Corporation for super 

voting shares indicates that there remam deep rooted concerns about the current 
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corporate practices in this country. A proper culture of accountability needs to be firmly 

entrenched before self regulation can be wo 
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CHAPTERS 

EVALUATION OF LAW REMEDIES 

8.1 Introduction 

The first six Chapters have provided an overview OD the Law remedies available against 

directors who have breached the provisions in Part 3.2 oDthe Law. In the last Chapter, 

the enforcement powers oDthe Austrahan Securities Commission and its strategies were 

discussed. These foregoing Chapters, particularly those involving comparative studies, 

have laid the groundwork for which an evaluation OD the Law remedies can now be 

made. 

It may be recalled that in Chapter 6, mention was made OD the Griffiths Committee's 

recommendation that the Government undertake a review o£the adequacy o£all penalties 

apphcable to corporate and securities offences. 1 In October 1990, the Attorney General, 

in response to this recommendation, said: 

"The GovefilI!].ent is vitally concerned that penalties in respect OD white 

collar offences, especially corporations and securities offences, should 

properly reflect the serious effect that those offences have on the integrity 

o:fj and pubhc confidence in, Australia's financial markets .... 

However, given the degree o£pubhc concern I consider it an urgent priority 

to examine specifically the adequacy 0£ penalties for Corporate Act 

offences. Therefore I have instructed my Department to review all penalties 

in relation to corporations and securities offences under the Corporations 

Act, with a view to ensuring the penalties are internally consistent and 

appropriate having regard to the nature oDeach offence." 



135 

Despite the apparent urgency, no comprehensive review ofi remedies and sanctions has 

yet been carried out. In fact, many ofi the penalties remain much the same as they were 

decades ago. As seen from the historical outline in Chapter 1 and the discussion on 

recent changes in Chapter 6, reforms on remedies were ad hoc in nature and were 

introduced to address particular deficiencies in the Law. 

In this Chapter, an attempt will be made to evaluate the existing remedies under the 

headings ofi suitability or appropriateness, adequacy, consistency, and accessibility to 

prosecutor/plaintiff. The evaluation will rely on the comparisons made in Chapters 4 and 

5 and will take into account prevailing attitudes and values ofi society as the success of 

any remedy or sanction will depend on its acceptability by contemporary society. 

8.2 Appropriateness 

The Law is essentially a criminal statute in that it employs the criminal sanction as the 

dominant, although ~ot its sole, strategy to ensure comphance. Criminal sanction is the 

method most commonly used in society to deter undesirable behaviour on the part of its 

members. It is generally accepted that criminal sanctions are the most feared of the 

sanctions under the Law. But centuries ofi imposition ofi criminal sanctions have not 

brought convincing evidence ofi its efficacy. The rate ofi corporate offences continues to 

fluctuate with each economic cycle, surging with the booms and ebbing with the bursts. 

One of the main reasons for its lack of success is that the apphcation ofi criminal 

sanctions to economic wrongs (as opposed to wrongs against a person such as murder or 

assault) has not been well received by society which perceives corporate offences not as 

real crimes but merely as statutory offences involving httle if any moral wrongdoing. 

While it would be impossible to ignore the deterrent effects of criminal sanctions, in 

particular, incarceration of company directors, the mere labelling ofi a contravention as a 
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criminal violation by statute does not automatically ensure that society will view it in a 

similar light. 

In fact, conventional drinking is that most of the offences created under the Law are 

morally neutral2 which do not involve moral turpitude. This is mainly because such 

offences do not carry with them the requirement oD mens rea which is an essential 

ingredient in a traditional criminal offence. Judicial views3 have been expressed to the 

effect that statutory offences such as those contained in the Law are "not criminal in any 

real sense, but are acts which in the pubhc interest are prohibited under a penalty." So 

long as the judges and the pubhc remain unconvinced as to the criminality of the offences 

under the Law, the criminal sanctions will not be used effectively. 

Another factor which makes criminal sanctions inappropriate in contraventions which are 

morally neutral is the higher standard of proof required by the law to estabhsh criminal 

conduct. This has three consequences: 

(i) There is the _difliculty of estabhshing proof beyond reasonable doubt and cases 

which may meet the civil standard of prooDbut not the criminal standard will go 

unpunished. 

(h) Because oD the higher burden oD proof1 the criminal investigations are often 

protracted taking months and even years before an aheged offender is charged 

and brought to trial. The delay may provide the aheged offender with :funher 

opportunities to repeat the same offence or commit other offences. 

(hi) The lengthy investigations would mean expending a greater amount of resources 

in gathering sufficient evidence necessary to bring about a conviction. As the 

resources of regulatory and enforcement agencies are finite, the greater 

consumption of manpower and :financial resources will reduce the number of 

investigations these agencies are able to handle. 
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Two alternatives present themselves. One is to educate the pubhc and those charged 

with the administration 0£ the Law that offences under the Law are crimes in the same 

category as common thefts and should be punished as such. The second alternative is to 

have a remedy which would be appropriate in terms o£providing a suitable substitute. 

Whether the first option will be successful will depend on the thinking and attitude 0£ our 

society. As Malcolm J, Chie£ Justice 0£ Western Austraha, observed in his article In 

Search of Business Ethics:4 

"A democratic society depends upon acceptance and observance o£what 

is called 'the rule 0£ law'. Without that we would have either tyranny or 

anarchy." 

His observation reinforces the view that for a law _to be obeyed, it must be accepted by 

the community. 

There is now a marked movement away from the use 0£ criminal sanctions as a tool in 

procuring comphance with economic regulations such as the Law. The introduction 0£ 

the civil penalty regime to the Law is an example 0£ the shift away from reliance on 

punitive sanctions. Another example is the recent discussion paper5 0£ the Austrahan 

Law Reform Commission which suggested that civil penalty be more widely used6 in the 

Trade Practices Act, 1974 (Cth). The present attitude 0£ society is well summed up in 

the following passage o£Malcolm J1s article:7 

"We must not forget that in a modem democracy sensitive to individual 

civil liberties, there should be toleration 0£ the maximum individual 

freedom that is consistent with the integrity 0£ society. The law should 

only be used to enforce those standards where the departure from them is 
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beyond the limit~ of tolerance. It is not enough to say that a majority 

dislikes a certain activity. The activity must be one deserving 0£ 

condemnation and production of indignation or even disgust before 

society should make a judgement ofiprohibition on pain of punishment." 

If that assessment 0£ the modern democratic society is correct, it would be unlikely that 

the Austrahan community would condemn a director for breach 0£ a technical provision 

qr the commission ofia strict habihty offence. In the light ofithe more tolerant approach 

towards corporate offenders, educating society to treat such offenders as criminals may 

be an exercise in futihty. Another factor is that there is an attitude 0£ admiration for 

buccaneer style directors. 

The second solution may be to criminalise only those offences in the Law which the 

ordinary person could easily identify with common crimes such as theft, which requires 

proof of the mental fault elements. In respect of those other offences which do not fah 

within this category, a remedy that will serve as an adequate substitute for criminal 

sanctions will have to be found. 

The strongest argument for criminalising a particular contravention 0£ the Law is that 

directors fear being labelled a criminal. 8 Consequently, it has been argued, punitive 

sanctions and more particularly the prospect of a prison term will serve as a strong 

deterrent. I£ deterrence is the main reason for the use 0£ criminal sanctions, alternative 

remedies may serve this purpose equally well. Exemplary damages, a form of punitive 

sanction, has been employed in ci vii law jurisdiction for centuries and has now been 

introduced into the Law under the guise 0£ a 'civil penalty' pursuant to the Corporate 

Law Reform Act 1992. 
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As an alternative to penal sanctions, the civil penalty regime has several advantages. Its 

main attraction is the lower burden of proof required and this, in turn, is translated into 

less cost, earlier court hearing dates and the enforcement agencies' capacity to handle a 

higher volume of cases. Although the civil penalty regime has only recently been 

introduced into the Law, it is expected to be an improvement over the narrow range of 

sentencing options available previously. It is likely, however, that it needs refinement 

before it could be considered for apphcation to a broader spectrum of contraventions in 

the Law. 

Clearly the penalty provisions in the Corporations Law require a radical revamp so that 

appropriate remedy is prescribed for each contravention depending on the nature of the 

contravention. Only conduct which is criminal , that is, conduct in 'Yhich the traditional 

subjective fault elements of either intention, knowledge, recklessness or negligence is 

present, should be punished by criminal sanctions. -

As regards provisions which may or may not involve moral turpitude, it is suggested that 

the civil penalty regime in Part 9.4B be apphed in view of the wide range of options, civil 

as weh as criminal, which it provides. 

In situations where investors have suffered loss as a result of a contravention of a 

'morally neutral' provision by a director, the more equitable approach would be to 

provide the victims with some rehef What is advocated here is that instead of the usual 

criminal sanctions or the civil penalty, which will provide httle comfort to those whose 

economic interests have been adversely affected, statutory civil remedies be made 

available. In essence, the statutory civil remedies suggested here are no different from 

the monetary penalties provided under the civil penalty regime except in two aspects. 

The first is that there is no limit to the amount which can be awarded by the court and 

the second is that the award for damages will not be paid to the Commonwealth ( as in 

Remedies-chapter 8 



140 

the case of civil penalty) but be made available to the victims to be apportioned at the 

discretion of the court. 

Finally, as regards contraventions involving no financial loss and which are non criminal 

in nature, pubhc interest would nevertheless demand that some form of penalty be 

imposed to reflect the unacceptabihty of such conduct. It is submitted that this category 

of contraventions could be appropriately dealt with by fines imposed by the ASC in the 

same way as the general penalty offences. Such fines will not carry with it the stigma of 

conviction but would, however be an adequate and fitting response for non comphance 

of the Law. 

8.3 Adequacy 

A key criterion in the assessment of a remedy or penalty is the adequacy of such remedy 

or penalty. The comment on the remedy or sanction prescribed under the Law is made· 

under 3 subheadings (1) adequacy of maximum penalty (2) adequacy of penalties 

imposed by the courts and (3) adequacy of the range of options provided. 

8.3.1 Maximum level of penalty 

The comparison made in Chapter 4 between Law sanctions and sanctions under the 

Commonwealth and States' Crimes Acts has revealed that the level of penalty under the 

Law is generally lower than those imposed for parahel offences under the Crimes Acts of 

the Commonwealth and the States. For example, offences involving a misuse of position 

under the States Crimes Acts carry a maximum penalty of 10 years whereas the 

maximum imposed under the Law, at 5 years, is no more than half of that imposed by the 

States.9 
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There is no logical reason for this disparity given the similarity in the nature 0£ the 

offences. A theft ofi corporate funds is no less a theft no matter how sophisticated the 

transactions involved and no matter how ingenious it is. As McGarvie J said in Barry 

James Rump/ 10 

" ... the criminal law should not operate so that the ordinary and impecunious 

criminal receives the full measure ofi due sentence while the powerful, 

wealthy and educated criminal who engages in sophisticated forms of crime 

receives less than the due sentence ... 

It remains important to the community that those who engage in organised 

crimes at high level should not be able to view with contempt the capacity 

of the system of criminal law to convict them ofi their crimes and imposed 

on them the sentence they deserved." 

If society is to be disabused of the notion that the Law favours the corporate crimina~ 

the levels ofi penalty in the Law should, at the very least, be brought in line with those 

imposed on similar offences under the Commonwealth and States Crimes Acts. In fact, 

it may be contended that corporate crimes, involving as they often do, greater amounts 

than the ordinary economic crimes under the Crimes Acts and affecting a greater number 

of persons, should merit a much higher level of penalty. 

Likewise, the upper limit of the monetary penalty may require updating in keeping with 

the larger penalties imposed on directors for economic wrongs under other 

Commonwealth legislation. The Trade Practices Act 1974, for instance, imposes a 

maximum penalty ofi $500,000 on individual offenders under section 76(1B) and the 

Broadcast Services Act 199211 imposes on non disclosure, a fine of $50,000 in respect of 

a commercial television broadcasting hcence and $5,000 in respect ofia commercial radio 
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broadcasting licence. These fines are certainly much higher than the fine of $1,000 

imposed under sections 231 and 236 fur non disclosure by directors. In addition it is 

noted that monetary penalty go as high as $2,000,000 fur an individual under the 

Broadcast Services Act 1992. 

A higher level of penalties would have two distinct advantages. Not only would it 

provide the courts with a wider choice of sentencing options, but it would serve as a 

stronger deterrence against commission of corporate crimes. So that the level of 

monetary penalty is constantly updated, it is suggested that fines be tied to either the 

consumer price index or the rate of inflation12 and be adjusted annually. This is made 

easier with the introduction of the penalty units to the Corporations Law. 

8.3.2 Adequacy of penalties imposed by the courts 

There is a general perception that not only is the law more filvourable to corporate 

criminals in terms of the maximum statutory penalty that can be imposed but that 

corporate crimes are treated with more leniency than the common crimes such as theft or 

shop-lifting. The reluctance of the courts to impose substantial penalties has been 

sutijected to criticisms. As Tomasic and Bottomley observed in "Directing the Top 500": 

"Perhaps the one pattern which is most evident in the sanctioning of 

corporate offenders is the relative low level of sanctions which are imposed. 

Only rarely will terms of imprisonment be imposed ... (O)f those penalties 

which have been challenged in higher courts, the penalties often hardly seem 

to fit the crime." 

A number of recent cases seem to support the view that the courts have indeed been 

kinder to corporate offenders. McQuestin v Australian Securities Commission13 is a 
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case in point. In McQuestin's case, the Supreme Court of Tasmania was prepared to 

quash a conviction and a fine of $1250 imposed by a magistrate's court for contravention 

of section 229(2) of the Companies (Tasmania) Code (now 232( 4) of the Law) for failing 

to exercise due care and diligence in relation to $10,000 on the ground, among others, 

that: 

"It would be disproportionate to the circumstances to impose a penalty 

that would carry with it the consequence of the apphcant losing his job 

and being disqualified from working in a similar capacity :fur 5 years 

unless (the) court otherwise orders." 14 

While it is not suggested that the court was in error in the exercise of its discretion, some 

ofits reasons appear contrived, :fur example: 

"The sum involved was relatively small having regard to the assets and 

income of the company. "15 

and 

"Since the commission of the offence the apphcant has managed the 

company so weh that its affairs have prospered in difficult circumstances. 

There can be no doubt that neither the company nor its shareholders nor 

its creditors suffered detriment by reason of the commission of the 

offence. IfJ any detriment was suffered it would have been due to the 

criminal conduct of Mr Rouse, the enormity of which completely 

overshadowed the commission of the offence. "16 

One wonders how these factors are relevant to the quashing of a conviction :fur an 

offence which is in essence a misappropriation of $10,000. That this sum is small 

compared to the total assets. or the profit of the company should not be a ground for 
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exculpation. And how well the appellant has managed the company since the 

commission ofi the offence cannot retrospectively obliterate that offence. The above 

dicta give rise to the impression that the court was prepared to bend backwards to reach 

its decision. 

In another case, Dwyer v Chugg & Anor, 17 also in the Supreme Court of Tasmania, the 

directors were convicted on 451 counts in relation to offences contrary to subsection 

556(1) of the Companies (Tasmania) Code for incurring debts on behaIB of the company 

at a time when the company would not be able to pay its debts when they became due. 

The fine imposed by the Court of Petty Sessions on each count was $5.75 making a 

global amount 0£$2,593.25. On appeal to the Supreme Court against the inadequacy of 

the sentence, Cox J held that: 

"those offences, numerous though they were-and involving a large ·sum of 

money, might properly be regarded as not being at the top end of the scale 

of seriousness. contemplated by Parhament in enacting s 556(1) and 

providing the penalty attached thereto. The personal circumstances of 

each respondent argue for a mitigation of penalty and the imposition of a 

fine ofiover $2,500.00 can fairly be seen as a substantial pecuniary penalty 

likely to affect them significantly and to operate as a deterrent to them, 

and to the business community at large ... "18 

A fine of $5. 75 per offence or a total of $2,593.25 for 451 offences would not appear to 

be a substantial pecuniary penalty likely to operate as a general deterrent to the 

community. However, taking into account the personal circumstances of the defendants, 

the sentence was appropriate. 
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In Australian Securities Commission v Wilson 12 ACSR 549, Wilson was charged 

jointly with another person with twelve counts under subsection 1064(1) of:the Law for 

acting as promoters while not being pubhc companies or agents of: pubhc companies. 

The maximum penalty for each count was 5 years imprisonment or $20,000 or both. 

Wilson pleaded guilty. He was convicted on ah counts by the magistrate's court but 

released upon a bond in the sum of:$1,000 to be of:good behaviour for 3 years. Neither 

prison term nor fine was imposed. On appeal by the ASC, Matheson J held that the 

sentence was not inadequate nor was it excessive. He added that the conviction was a 

significant punishment for Wilson who as an accountant, would find the conviction a 

burden to bis re-registration as a tax agent. 

On the basis of: these cases, it may be fair to conclude that, in relation to corporate 

offences, a greater degree of:clemency can be expected. These decisions however should 

be looked at in the light of sentencing realities. Section 17 A of: the Crimes Act 1914 

(Cth) requires that, in relation to offences with a maximum penalty of:less than 7 years, 

imprisonment shoulcl be the punishment of: last resort to be imposed only if: available 

sanctions are not appropriate. 19 Also it has to be remembered that the abohtion of 

remission makes it incumbent upon the courts to take that factor into account. Lastly, 

the courts are constrained by the low level of: maximum penalty for corporate offences. 

As Fricke J pointed out in The Queen v Reuben A Lew and Richard J Lew:20 

"A number of: factors need to be kept at the forefront of: the sentencing 

analysis in my opinion. 

The first is that Parhament has set a maXImum term of: five years' 

imprisonment for these offences; that maximum may need to be reviewed 

by Parhament, but I am bound by it. That maximum has been effectively 

further reduced by the truth in sentencing legislation which requires me to 

take into account the fact that remissions have been abolished. "21 
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Although in that particular case, a sentence ofithree years was imposed on Reuben Lew, 

it was the exception rather than the norm. As a general rule, penal servitude is 

uncommon in corporate offences. In the three cases considered above, the prescribed 

penalty includes imprisonment but in none of those cases was the option considered, and 

in only one case was a small fine imposed. The sentencing realities notwithstanding, it 

does appear that, in the majority of corporate offences, the criticisms of the courts for 

the low level of penalties imposed are weh justified. It is interesting to note, however, 

that similar criticisms have been made of the English courts.22 

8.3.3 Expanding the range of options 

While the existing criminal sanctions, comprising of fine or imprisonment or both, do 

have an important role in the criminal justice system, they are restrictive and do not offer 

much scope for sentencing. It is suggested that the range of sentencing options be 

expanded by includitJg additional criminal sanctions. Some possible additions are: 

8.3.3.1 Adverse Pubhcity 

Adverse pubhcity has been known to be used by enforcement agencies with good 

results. 23 The ASC uses this as a regulatory tool frequently by means of news 

release. The idea is that pubhcity of the misconduct of a company officer will bring 

into play the shame factor and could be a strong deterrent against further 

contraventions. At the same time, such adverse pubhcity may serve to remind 

other corporate officers the humiliating position they could find themselves in by 

non-compliance with the Law. 
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As not all convictions will find their way to the newspapers, it is suggested that an 

order for the pubhcation of1 a conviction be included in the Law as an additional 

sanction. As an alternative to imprisonment it is attractive in that it is a cheap 

remedy. It would also be a remedy that would be acceptable to contemporary 

society in that it is non retributive. For these reasons, adverse pubhcity has the 

potential to be used as a criminal sanction in respect of1 the less serious offences. 

Further research would, however, be necessary to gauge its effectiveness as a 

remedy before its use could be seriously considered. 

8.3.3.2 Banning Orders 

Banning orders are already available as a remedy under sections 230, 599 and 600 

of the Law although its use is said to be for the protection of the pubhc and is not 

punitive.24 However, the consequences on an executive director would be serious 

in that a banning order would have the effect of depriving him or her of a 

livelihood. It _would also make him or her something of a social outcast in the 

business community, in the same way a lawyer who has been disbared from 

practice may be regarded as "shady". For these reasons, the banning order is 

perceived as an effective remedy against directors' misfeasance and a wider 

apphcation of the banning order is advocated, especially as an alternative to 

imprisonment. 

8.3.3.3 Order Akin to Bankruptcy Order 

Another possible alternative is to create a remedy which wih function to deprive an 

offender of1 some of his or her civil rights in the same manner as a bankruptcy order 

would deprive a person if he or she had been adjudicated a bankrupt. Such a 
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remedy would fit in well with the civil culture ofl corporations and securities law 

and would be an effective deterrent. 

8.3.3.4 Order fur Undertaking a Programme o£Education for Comphance 

Some directors contravened the Law due to a lack ofl knowledge ofl their 

obhgations under the Law. Imposing a fine would not be useful in these 

circumstances as he or she would continue to be ignorant o£his or her duties and 

responsibilities as an officer ofl the company. A compulsory programme on 

directors duties and the consequences of non comphance will help to address the 

deficiency in knowledge and may help the officer never to contravene again. This 

remedy is suitable for minor contravention. 

8.4 Consistency 

"The concept .0£ just deserts' not only implies that offenders should be 

punished fur the crimes they commit. It implies that similar offenders who 

commit similar offences in similar circumstances should be punished in a 

similar way. Furthermore, it implies that offenders who commit more 

serious offences should be punished more severely than those who 

commit less serious offences. The importance 0£ consistency cannot be 

understated. 1125 

The principles oil justice and fhimess would require that the remedies and sanctions 

against directors are internally consistent and at the same time consistent with the 

penalties imposed for similar offences in other legislations such as the Crimes Act 0£ the 

Commonwealth and the States. An examination 0£ some provisions on directors' duties 

reveals inconsistencies. 
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8.4.1 Internal consistency 

The penalties prescribed for Part 3.2 are largely consistent although there are a few 

anomalies. Some sanctions do not follow the general pattern set out in Schedule 3 of the 

Law as, for example, the maximum fine of $20,000 has been equated with 3 years 

imprisonment in section 243 ZF whilst in the majority ofi offences where the same 

maximum fine has been imposed, the formula used is $20,000 or 5 years jail or both. 

The monetary penalties are also not equated mathematically with the maximum term ofi 

imprisonment. For example in section 224, $1,000 is equated with 3 months 

imprisonment , but in sections 229 and 230, $5,000 is equated with 1 year and not, as 

one would expect, 15 months. A third area of internal inconsistency is in the imposition 

ofi penalty for similar conduct offences. Under section 224, the penalty for being 

reappointed as a director while insolvent is $1,000 or 3 months or both whereas under 

subsection 229(1) the penalty for acting as such a director while insolvent is $5,000 or 1 

year or both. It is submitted that the conduct proscribed by the two sections is not so 

marked that it warrants such a big difference in the level of penalty. 

8.4.2 Consistency with the Crimes Acts 

As noted above, the comparisons made in Chapter 4 revealed inconsistencies in the 

maximum level ofipenalties in the Law and those in the Crimes Acts of the States and the 

Commonwealth in respect ofi similar offences. Apart from the level of penalties which 

requires adjusting, it is also suggested that the formula equating imprisonment with fines 

in section 4B ofithe Crimes Act 1914 (Cth) - which is $6,000 for every 12 months - be 

followed. The Law is administered as a Commonwealth legislation and it would be 

appropriate for the formula in the Crimes Act 1914 to be adopted wherever possible. 
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It is recognised that total consistency cannot be achieved as the culture in the Crimes 

Acts is criminal whereas the culture in the Law is predominantly non criminal. The 

formula is unsuitable, for instance, to the penalties in the civil penalty regime or to insider 

trading which is $200,000 or 5 years or both. A strict application ofithe formula would 

mean 33 years imprisonment by equating $6,000 to 1 year or alternatively would mean 

$30,000 by equating 1 year to $6,000. It is clear that for this category 0£ offences, a 

different standard has to be used. 

8.4.3 Consistency of punishment 

The notion 0£ equal justice demands that in a rational and fair system 0£ c1iminal justice, 

there should be consistency in punishment. 26 It follows from this that serious offences 

should be punished more severely than minor offences. To ensure consistency in 

punishment, offences will need to be graded according to their seriousness. The existing 

penalty structure in the Law suffers from a lack 0£ systematic rationale as there does not 

appear to be a fra01ework whereby the offences are graded. Some anomalies have 

already been noted above. In addition, it is noted that the present practice 0£ stipulating 

the penalty in Schedule 3 0£ the Law without specifying the subsection for which the 

penalty is intended could lead to unjust results. This will be so where several offences 

are contained in a section and the offences do not appear to have the same degree 0£ 

seriousness. In respect ofisection 230, the penalty specified in Schedule 3 is $5,000 or 1 

year or both without making a distinction as to whether the penalty applies to subsection 

(2) or subsection (3). By virtue 0£ section 1311(3), the penalty in Schedule 3 would be 

applicable to both offences. This would equate failure to lodge a court order within 14 

days in subsection 230(2) with the more serious subsection 230(3) which is acting as a 

director in contravention ofia court order. 
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Perhaps the seriousness of offences or contraventions may be measured by the harm and 

the degree of culpability. 27 It is suggested that harm be graded according to the potential 

damage - either in terms of monetary value or in terms of the number .of persons - which 

the contravention of a provision could cause. The use of harm as a grading tool is 

particularly relevant for non criminal contraventions of the Law such as the failure to 

exercise care and diligence in subsection 232(4). As regards culpability, this has long 

been recognised as a valid factor in sentencing. What is suggested here is that offences 

in which mens rea is required be graded in descending order according to whether the 

fault element is intention, knowledge, recklessness or negligence. 

Once the seriousness of a contravention is graded, the appropriate remedy can then be 

applied to it. Whether the remedy should be a term of imprisonment or fine, a civil 

penalty or a statutory civil remedy has been discussed above. 28 To recapitulate, the 

suggestion was that the criminal sanctions of imprisonment or fine or both be applied 

only to offences which are clearly criminal; that the civil penalty regime in Part 9.4B be 

applied to contraventions of provisions which may or may not involve moral turpitude; 

and that statutory civil remedies be made available in situations where investors have 

suffered loss as a result of a contravention of a 'morally neutral' provision. 

8. 5 Accessibility 

The Law, as it stands, is extremely complicated and difficult to understand and 

consequently inaccessible to the community at large. Added to this is the high cost of 

enforcing legal rights which makes the remedies in the Law inaccessible. This was 

acknowledged by the Attorney-General in a speech in March 1994 in Brisbane where he 

said:29 
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"Along with the Income Tax Assessment Act, the Corporations Law is 

amongst the most complex pieces oflaw on our statute books . 

... We have allowed our laws to become so complex that the people bound 

by them can't find out for themselves what their basic rights and 

obligations are. 

This is fundamentally unjust. 

The Government's simplification program is, in part, about starting the 

process of righting this wrong, and making our laws accessible to all 

users . 

... As I mentioned at the outset, perhaps the biggest obstacle facing all 

users of the law is cost, particularly cost oflegal services. 

The final report of the Trade Practices Commission on the legal 

profession released on Monday is a valuable contribution to the 

momentum of a reform process for the legal system and profession ... 

The key recoipmendation of the TPC Report is that the legal profession 

be subjected to the scrutiny of the public interest test applied by the Trade 

Practices Commission ... 

... I hope that the adoption of the measures set out in the Trade Practices 

Commission Report will lead to a lowering of your costs and create a 

more client oriented environment." 

While the issue of accessibility to the wider community is being addressed by means of 

the Simplification Program and by implementing the recommendations in the Trade 

Practices Commission Report, there are other aspects of accessibility that needs 

consideration. In particular, the criminahsation of morally neutral provisions in the Law 

may need to be revisited. The consequence of making a provision a criminal offence is 

that a prosecutor will need to bear a heavier burden in proving the commission of an 
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offence 'beyond reasonable doubt'. The complexity of corporate offences, the difficulty 

involved in extracting information from complicated transactions so as to satisfy the 

burden of proof and other difficulties associated with comp heated investigations such as 

the availability of skilled manpower, make most criminal prosecutions an unattractive 

proposition for the prosecutor. It would be a frustrating prospect for the investigator if, 

at the end of the investigation, he or she fails to provide a brief that would satisfy the 

evidentiary criteria required of criminal prosecutions. The delinquent director goes free, 

perhaps to commit other contraventions, and months or years of investigatory work go 

to waste. From the point of view of the prosecutor, accessibility to remedies in the Law 

in relation to morally neutral offences bears improvement. 30 

Although the remedies are mainly available to the ASC, there are a few provisions in the 

Law which provide a person other than the ASC with standing to apply for relief Three 

of such provisions are sections 260, 1323 and 1324. Section 260 provides shareholders 

with a statutory right, apart from their common law right, to bring an action against an 

offending director whom they believe have been conducting the affairs of the company in 

a manner that is oppressive or unfairly prejudicial to or unfairly discriminatory against 

them. However, as noted in Chapter 6, this provision is of little practical utility to an 

ordinary shareholder in that the costs of action is prohibitive and that to obtain the right 

to pursue the directors, the shareholder must virtually prove the entire case. 

Section 1323 remedies are available to an aggrieved person, in addition to the ASC, who 

meets the criteria set out in that section. It is not widely accessible as orders will not be 

made unless the court is satisfied that it is necessary or desirable31 and even then the 

remedy is discretionary. 32 

Of greater accessibility are the general injunctive remedies and damages under section 

1324 which are made available to a much wider section of applicants than the remedies 
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under section 1323. This is because the class of apphcants in section 1324 is extended to 

include a person whose past interest has been or whose future interests would be affected 

by a contravention of the Law.33 Although a broad interpretation of the persons affected 

is likely34 the remedies are discretionary. However, in an appropriate case, there is no 

reason to supposed that they will not be granted. 

8.6 Conclusion 

The existing penalty structure in the Law in relation to directors has remained much the 

same as· it was when the English company and securities law and remedies were first 

adopted in Australia in the middle of the nineteenth century. The last decade has seen 

increasing criticisms of the use of the traditional remedies for bringing about compliance. 

These criticisms arose largely because the remedies have not kept pace, as they should, 

with the changing expectations of the community. _ As alluded to earlier in this Chapter, 

corporations and securities laws are neither wholly criminal nor wholly civil and the 

existing strategy in tJie Law in applying criminal sanctions to non criminal contraventions 

appear inappropriate. Such a strategy has denied the Law remedies of optimum 

effectiveness as the regulators and ~udiciary are reluctant to impose sanctions which may 

be perceived as unjust. 

Another criticism which may be directed at the Law remedies is that they are 

inconsistent, internally and with the Crimes Acts of the States and the Commonwealth. 

It has been suggested that remedies and sanctions cannot be so harsh as to act as a 

disincentive for good candidates to serve as directors35 or curb the entrepreneurial spirit 

of those who are willing to serve. But far from being harsh, the Law remedies exhibit a 

leniency towards company officers not found in comparable legislation such as the 

Crimes Acts or the Trade Practices Act 1974. There is certainly room for improvement 

in terms of the maximum penalty limit. 
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The above evaluation on the remedies, limited though it is to director related offences 

and contraventions, has shown that there is a genuine need for legislative reform To be 

meaningful, any legislative reform in the area of remedies should take into serious 

consideration the recommendations · on the restructuring of penalties contained in the 

Australian Law Reform Commission Discussion Paper No 30. The task of classification 

of the contraventions, of systematically grading contraventions according the degree of 

seriousness and of restructming remedies to suit each contravention would be an 

enormous exercise. It is however a task that has to be done, if the Law is to be rid of 

criticisms that its remedies are "unprincipled, unfair, capricious and disorderly".36 

The reluctance of the community to view corporate offences as crimes deserving of 

criminal punishment has been discussed above. Criminal sanctions are, however, 

important especially if they are related to offences involving fraud or other forms of 

dishonesty. As the Attorney-General observed: 

"There is nothing more sobering than a criminal conviction. It makes the 

rest of the community understand that the government is serious about 

these matters. "37 

One way of correcting the community's. perception is to transfer such offences from the 

Law to the Crimes Acts, leaving the Law to deal with civil remedies and civil penalties. 

This strategy will help to reinforce the notion that corporate offences are crimes and 

would be accorded the same treatment as any oth·er criminal offence in the Crimes Acts. 

It will also rescue the Law from the 'disorderly morass'38 by segregating the criminal 

offences from other contraventions. At the same time, the range of criminal sanctions 

could be expanded beyond the traditional fine or imprisonment to provide the courts with 

greater sentencing option which would enabled them to select a sanction that is effective 
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and appropriate to the gravity ofithe offence. Offences which do not involve dishonesty 

should be decriminalised to conform with contemporary thinking. Administrative or civil 

remedies would be appropriate for those cases. 

The reason why the inconsistencies and anomalies have remained for so long is because 

remedies have always been perceived as secondary to the task ofiproscribing an offence. 

This may be attributed to the failing of policy makers who paid insufficient attention to 

penalties when proposing legislative changes so that the 

"choice ofi sanction is frequently carried out in improvised, confused, and 

even contradictory fashion. The 'penalty' provisions of the statute are 

often thrown into the draft at the last minute or left to the discretion of a 

hurried draftsman who must operate with little practical or theoretical 

guidance. "39 

All too often in the past, legislative reforms have focussed mainly on the substantive laws 

without identifying remedies which are relevant in the context ofitoday's society, simply 

because it has always seem too difiicult to go back to the basics. It is perhaps time to 

return to the first principles to rethink the various objectives the Law remedies are 

intended to serve, and then to set about to rationalise the whole penalty structure. The 

Simplification Programme provides an excellent opportunity for the whole structure of 

remedies and sanctions to be overhauled. 
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