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Abs tract 

This study focuses on mental health care and the civil rights of 

both the mentally ill and the mentally retarded (i.e. the mentally dis

ordered), citizens of the Australian Capita 1 Territory. 

The study begins by describing the historical background which 

has affected current mental health care; the timespan stretches from 

the nineteenth century when both the mentally ill and the mentally 

retarded were institutionalised in the asylum, to the present time, 

with the preferred community centred therapy and 'nonnalisation' of 

the mentally disordered. It is explained that current mental health 

theories recorrmend that the role of the psychiatric hospital (formerly 

asylum), should be that of a crisis intervention centre only. 

The effects of the carefully framed Lunacy Acts of the 19th 

century are explored in relation to civil rights, as well as the 

roles played by doctors and lawyers in asylum care. 

The development of physical treatments, the emergence of psychi

atry as a discipline, the catalytic effect of World War II and then 

the discovery of psychoactive drug therapy culminated in the writing 

of the Mental Health Acts of the 1950's. The subsequent shift of 

power from lawyers to doctors in the implementing of these Acts is 

explained in relation to the civil rights of affected individuals as 

is the effect of tensions which still exist between these two profes

sions. 

Current mental health care within the ACT is described, and 



potential which exists for infringement of the civil rights of the 

mentally ill and the mentally retarded is highlighted. 

i V. 

Recent and current frameworks for mental health care are critiqued, and 

it is argued that improvement could be made to the latter by develo-

ping a mental health model, in which the need for monitori~g 

civil rights is stressed. 

Against this background, an analysis is made of the ACT Mental 

Heal th Ordinance (1981). The need for the new Ordinance is explained, 

and the Ordinance is then examined in relation to its effect upon 

mental health care in the ACT, and upon civil rights. 

In conclusion, a summary is made of the findings of the study, 

and inferences are drawn for the future of mental health care and for 

civil rights of the mentally disordered in the ACT. , 
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Abbrevi ations 

Throughout the fie l d study , accepted abbreviations have been used 

when to do otherwise would have risked the study becoming tedious and 

repetitive . 

ACT 

CTHC 

NSW 

SA 

WA 

NT 

ECT 

UK 

MIND 

ANU 

USSR 

Tas. 

TAFE 

These abbreviations are listed below: 

Australian Capital Territory 

Capi tal Territory Health Commission 

New South Wales 

South Australia 

\>Jestern Australia 

Northern Territory 

Electro Convulsive Therapy 

United Kingdom 

The Association for Mental, Intellectual 

and Neurological Disorders (UK) 

(National Association for ~ental 

Health) 

Australi an National University 

Uni on of Socialist Soviet Republics 

Tasmania 

Techni cal and Further Education 
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[r.troduction 

The aim of this study is to examine mental health care received 

by the mentally disordered Australian Capital Territory (ACT) citizen, 

in relation to his/her civil rights. Within this study, the term 

'civil rights 1 is used to describe the right of the individual to be 

treated as an equal in law. Within the term 'civil rights', the term 

'civil liberties 1 is subsumed and relates to the individual's right to 

freedom in law. Within this context, the civil rights of the mentally 

disordered are considered in relation to the civil rights of the 

community, as described by Suter, that is, the legal right of all 

members of society to live in freedom from danger, and freedom from 

personal harm as far as is possible. 1 

The subject has been chosen for examination, because it is 

considered to be so significant to the whole area of health care. 

The occurrence of men ta 1 disorder, whether i 17 ness or retardation, 

affects the whole family. In terms of the community, the numbers 

affected are considerable. It is estimated that approximately 

60,000 people per ar.num enter psychiatric institutions in Australia, 

and of that number, approximately between 25% and 30% do so involun

tarily.2 An involuntary patient is cne who is compulsorily committed 

to a psychiatric hospital for treatment under the provisions of an 

appropriate Mental Health Act within the states, or of a Mental Health 

Ordinance within the ACT .3 

Justification of the Studv 

The ACT has been chosen for the study because it has well defined 

boundaries, and demons trates a similarity in its mental health and • 
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social problems to those encountered in other states and territories. 

Unemployment, drug and alcohol dependency are large social issues 

related to i ndi vi dual social breakdown, while on co 1 ogy problems 

account for 50% of patients seeking in-patient treatment within the 

Territory's metropolitan-type hospitals. Improved ante-natal and 

maternal ·care have resulted in infants with physical and mental 

handicaps successfully overcoming the critical first twenty-four hours 

of life; similarly, the elderly, as a result of drug therapy, often 

overcome physical illnesses to outlive their outworn faculties in a 

gradually ageing body. There are also social situations which create 

stress for their victims, such as the problems of sing1e parents and 

victims of child and wife abuse, as well as young married couples, 

one of whose partners may exist with residual physical and mental 

disabilities following severe traumatic injuries. 4 

All these health and social problems add to the overwhelming fact 

that the stress factor in everyday life in the ACT is considerable. 

The following figures published by the Capital Territory Health 

Commission (CTHC) in 1980 verify this statement: 

II Over 1% of the population have one (usually more} episode 
of psychosis in their lives; 

- In Canberra, about 25% of the adult population is neuroti
cally disturbed, while 8% sho1,1 severe disturbance; 

- 12% of children between the ages of 5-13 years of age show 
serious problems, based on parents seeking guidance; 

- 5% of adu1t males and 1% of adult females are at risk 
because of alcohol abuse; 

- About 0.5% of the population will show at least moderate 
intellectual handicap; 

- 33.1% of the :auses of retirement from the Public Servi ce in 
the years 1979-1980 were because of mental disorder".5 
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Because of different criteria that exist in each State for 

collecting statistical data, it is not possible to contrast all these 

figures precisely with identical statistics Conmonwealth-wide. 

However, one of the classic epidemiological studies known as the 11mid

town Manhattan Study of 196211
, revealed that, in that population, 3% 

of persons had marked symptoms with gross disability and 15% had 

moderate symptoms with some disability. 6 Australian studies support 

these findings in the Co11T11onwealth, making it reasonable to presume 

that 10% of the Australian population will, in their lifetimes, spe~d 

some time in a psychiatric hospital. 7 Statistics for mental i llness 

and retardation are quoted for the years 1980-81, because those were 

the years in which the new Mental Health Ordinance v,as being formulated. 

In view of the fact that so many citizens are affected by mental 

illness, and that a sizeable proportion lose their civil rights on 

corrmittal to hospital, one might imagine that mental health care would 

be the subject of great community interest and awareness. This is not 

so. In his foreword to John O'Sullivan's informative textbook, Mental 

Health and The law, Or Graham Edwards states that: "'Mental Health and 

The Law', is a subject poorly unders tood by the average citizen, and 

it i~ usually not well appreciated by health officials 11
•
8 It is sug

gested that the same statement may apply to understanding mental health 

ca re itse 1f. 

It has already been stated that approximately 60,000 people enter 

psychiatric institutions annually in Australia. The entrants to 

Australian prisons annually amount to about 10,000 people, but they 

engender studies and articles which greatly outnumber those devoted 

to mental patients. 9 Why is it that there is such a marked lack of 
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interest among lawyers, for example, in the mental health field? 

O'Sullivan has suggested that: "there is not enough money to be made 

in the mental health field for the mainstream of lawyers to become 

involved, so the advocacy of the legislation of mental health is 

likely to be the province of young radical lawyers and academics with 

a good deal of enthusiasm but little knowledge of the realities of 

psychiatric and medical practice". lO 

Within the ACT, the same apathy toward mental disorder is evinced. 

An average attendance formonth1yParents and Citizens meetings at one 

of the special day schools for mentally handicapped children measured 

over one year (1981-82) was seven persons, the school enrolment being 

sixty pupils. 

A new Mental Health Ordinance for the ACT was originally proposed 

in 1976. It has now been passed by the House of Representatives but 

the protest by the Legislati ve Assembly concerning this delay has 

raised only minor stirrings from activists and champions of minority 

groups, perhaps because of the use of the name 'hospital' in the 

document and the inference of 'therapy', whether educational or 

medical. 

In considering the lack of public and professional interest in 

mental health care, Greig has stated: 

"It is sobering to consider that in a search to find published · 
material conce rning Mental Health Issues from 1955-1981 following 
the Stoller Report on Mental Health Facilities and Needs .of 
Australia in 195511, on ly seven articles have been published 
which examine, holisticall y , mental health services. Many 
hundreds have been published on specific mental health disorders. 
It is this factor whi ch cont ributes primarily to the stagnati on 
of mental health services",12 
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I agree with this statement. 

The decision to commit a patient to a psychiatric hospital is 

a medical.one, but this study will show that mental health legislation 

has evolved from the 19th century Lunacy Laws, when the commital 

procedure was controlled by lawyers. Graham Edwards has described 

compulsoryhospitalisation as "the historical battlefield between 

medical and legal perspectives 11
•
13 In such a situation where civil 

rights are involved, one would imagine that the committal procedure 

would be legally and medically precise. This study will demonstrate 

that this is not so. 

In writing this study, the following questions have been addressed: 

- How have the civil rights of the mentally disordered (i.e. the 

men ta 11 y il 1 and the mental 1 y retarded) fa red during the evo 1 u

ti on of menta 1 hea 1th care over the past one hundred and fifty 

years? 

- What is the relationship between current ACT mental health care 

and the civil rights of the mentally disordered? 

~ Are the civil rights of affected ACT citizens more carefully 

protected by the new ACT Mental Health Ordinance? 

- What wil.l be the effects of the new ACT Mental Health Ordinance 

on the civil rights of affected ACT citizens? 

The study has, therefore, been developed as follows: 
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Chapter l describes how mental hea 1th care has hi stori ca lly been 

determined by the lawyers during the past 150 years, and explains 

that since the 1950's, the new Mental Health Acts have given the power 

of committal to the doctors, working within a legal framework. This 

transfer of power has left a legacy of unresolved tensions and con

flicts between the two professions in relation to involuntary conmittal. 

In effect, the passing of the Mental Health Acts represents a triumph 

for the medical model of care. 

Chapter 2 describes mental health care in the ACT and highlights 

how, by using the medical model predominantly within the current 

provisions for care, the civil rights of both the mentally ill and 

the mentally retarded may be jeopardised. 

Chapter 3 contains a critique of recent and current frameworks 

for mental health care and mental retardation. The problems related 

to using any one of the frameworks are analysed and a mental health 

model is developed to show how mental health care could be improved. 

This model has dimensions of law, medicine and education, and stands 

on a base of civil rights. 

In Chapter 4, the need for a new Mental Health Ordinance for the 

ACT is explored, the circumstances surrounding the introduction of 

the ACT Mental Health Ordinance 1981 are described, and the Ordinance 

itself is critiqued in relation to the mental health model. 

Finally, the conclusion is a summary of the findings of the 

study with regard to menta1 health care in the ACT, and inferences 

are drawn as to the future of mental health care and civil rights 



of the mentally disordered within the ACT. An attempt is made to 

summarise the answers to questions already posed on page xv. 

xvii 

In considering their respective problems, the mentally ill or 

the mentally retarded are addressed specifically. When problems 

under consideration reiate to both the mentally i11 and the retarded, 

the group is referred to, collectively, as the mentally disordered. 

The main thrust of the study is upon health care for the mentally 

ill. The mentally retarded are included, because historically, both 

the mentally ill and the retarded have been the subject of involuntary 

committal under the same Lunacy Laws. Although the main needs of 

the men ta 1 ly i 11 are for therapy, and the chief needs of the retarded 

are for education, the new ACT Mental Health Ordinance 1981, still 

provides for both categories of the mentally disordered in the one 

legal document. 

Althou<]h the subject of mental retardation is a large one, 

deserving of~ thesis to itself, it is placed in a subordinate position 

in this.study, but has to be included because the civil rights of the 

mentally retarded are believed to be equally endangered by the new 

Ordinance; and in critiquing the Ordinance, consideration must be 

given to that disadvantaged group in the community. 

It should a 1 so be explained that 1•1hil e the new Mental Hea 1th 

Ordinance has been proclaimed by Parliament, and is, therefore, 

correctly referred t o as "the new ... Ordinance", it cannot be 

implemented because the Royal Australian Nurses Federation and The 

Hospital Employees Federation (ACT Branch) have imposed industrial 
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bans on the psychiatric department of Woden Valley Hospital. This 

effectively prevents the holding department from receiving involuntarily 

committed patients within the ACT . The result is that complicated 

rescinded Mental Health Laws have had to be maintained until the 

industrial problems ar0 resolved. To date, this does not seem to be 

a possibility in the near future. 

In order to prevent tedious repetition, recognised abbreviations 

are used throughout this study as shown on page x. 
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Oh.apter 1 1. 

THE BACKGRCXJND 'ID CURRENT MENTAL HEALTH CARE 

Introduction 
~ 

Mental health care historically has been determined by the 

lawyers, but the development of physical treatment, of psychiatry as 

a discipline, the circumstances of the second World War and the 

discovery of psychoactive drug therapy, gave the control of the 

involuntary committal procedure to the doctors. This shift of power 

from lawyers to doctors has left an unresolved legacy of tensions 

and conflicts which still exist between the two professions, and 

affect civil rights of the mentally disordered, both the mentally ill 

and the mentally retarded. In effect, the medical control of invo

luntary commi tta 1, rep resented the triumph of the medi ca 1 model , with 

the mentally disordered person being considered ill and requiring 

medical treatment. 

The background to current mental health care described in this 

chapter will cover a timespan of one hundred and fifty years, all of 

which are relevant to the Australian mental health scene. 

For the sake of clarity, the situation in the United Kingdom 

(UK) is discussed first, and then the findings are applied to the 

mental health scene in Australia. Three time frames are used: 

1. 1800-1930; 

2. 1930-1945; 

3. 1946-; (Post World War II). 

These three time frames are linked to relevant care and to the 

venue for trea.tment viz: 
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1. 1800-1930; involuntary committal and'custodial care ~.-ithin 

the asylum; 

2. 1930-1945; involuntary committal, physical therapy within 

the asylum; 

3. 1946-; voluntary/involuntary admission, psychoactive drug 

therapy, either in the psychiatric hospital or within the 

community. 

In each of these time frames, the effects of legal and medical 

decisions upon the civil rights of the patients are discussed, and 

it is shown how vulnerable the mentally disordered persons are, and 

how indifferent society is to their rights to freedom and treatment 

like any other citizen. 

Because Australia's laws have evolved from the UK, it is then 

shown that the same problems are present in Australia as exist in 

that country, and that civil rights are equally as endangered here 

as in the UK. The criticisms levelled by doctors and lawyers against 

each other's attitude and conduct toward mental health care are 

considered. 

Finally, it is shown that the affected individual's civil rights 

are in as serious jeopardy today, as they were in the nineteenth 

century, but that the danger is different. 

Mental Health Care in the United Kingdom 

1. 1800-1930; involuntary committal and custodial care within the 

asylum 

Involuntary committal refers only to civil committal which 



3. 

results when a state: "uses its power and authority to involuntarily 

confine an individual to a mental hospital"~ the involuntary committal 

proceedings concerned with criminal offences, when a plea of insanity 

may be claimed>are not the subject of this study. 

Mellett and others have described how involuntary committal was 

the recognised means of consigning the mentally ill and the mentally 

retarded to the asylum during the nineteenth century. 2 Neither 

lawyers or doctors seem to have questioned the use of such an insti

tution for confining and treating these people. Mellett, Rothman and 

others contend that the asylum was born out of the workhouse, Bridewell, 

public hospital and private madhouse in the late eighteenth century, 

when madness began to rank among the problems of the city. 3 

The justification given for asylum confinement during the nine

teenth century was different from that of preceding centuries. 

There is documented evidence by Bostock, Jones and others of the 

segregation of the mentally disordered having dated from the time of 

the Renaissance. 4 Prior to the Reformation in England, Mellett has 

suggested that the traditional attitude towards madness had been a 

religious one of "possession by the Devil" or by Evil Spirits. 5 

With the abandonment of a religious ideology, the mentally disordered 

are reputed to have become social outcasts, together with beggars, 

rogues and vagabonds. Mellett has further suggested that by the time 

of the French Revolution, with its prevailing ideology of liberty and 

equality, madness was perceived by doctors as making a person 

"different". The mad person was believed to have forfeited liberty 

and membership of "normal" society. 6 



4. 

The justification for asylum confinement during the nineteenth 

century, as stated by Esquinol, was not only to forfeit freedom, but 

also "to break all the habits of the lunatic by taking him (sic) away 

from home •.• (and) surrounding him with strangers and changing his 

own way of life". 7 

Jones has described how the eighteenth century had seen harshness 

and brutality meted out to the insane: doctors during the nineteenth 

century, from the time of Pineland Luke, however, attempted to 

introduce freedom of movement, tolerance and kindness within the 

asylum. 8 Mellett & others have shown that doctors also attempted to 

argue with lawyers, that perhaps, some of those classified as criminals 

might not be wicked but might be mentally ill or retarded. 9 Documented 

evidence by Henry Sigerist shows that the introduction of the concept 

of madness as an illness, immediately brought conflict between lawyers 

and doctors. 10 Sigerist further describes how lawyers became 

increasingly bewildered and resentful towards physicians who they 

accused of endeavouring to prevent criminals from meeting with justly 

d d . h h d f . ·t 1l eserve pun1s ments, on t e groun so 1nsan1 y. 

Referring to the relationship of law and medicine in the treatment 

of mental illness, Sigerist writes that: 

" ••• the trouble was that medical science was at all times at 
least half a century ahead of the law. This is perfectly normal 
because the 1 aw does not lead but fo 1lows. A medical discovery must 
first be accepted by the medi~al profession; then it must win 
general acceptance by society, and finally it may be embodied 12 in the country 1 s law. Legal reform is thus a very slow process" 

The fact remains, that lawyers defined the process of involuntary 

committal, and law enforcement agents presided over the legal procedure 

of committal. The doctors merely worked within the legally prescribed 
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confines of the asylum. 

It must be emphasised that there was considerable concern on 

the part of the lawyers to protect the civil rights of the sane, by 

framing the Lunacy Laws in such a manner as to prevent as far. as 

possible the committal of a sane person. With the Lunacy Act of 1890, 

legal controls on asylums reached their height. Jones has asserted 

that: 

"from the legal point of view (the result).wasvery nearly 
perfect. From the medical and social point of view, it was 
to hamper the progress of the mental health movement for 
nearly seventy years 11 .13 

Indeed, while the corrmendab le aim was to protect the civil rights of 

the sane, paradoxically it became evident that release of the patient 

could be exceedingly difficult because of the stringency of legal 

conditions for release. Many writers,including Goffman, have described 

the difficulties which exist in society for a I normal I person to behave 

in a completely 'normal' manner at all times and in all circumstances, 

without one outburst of anger or moodiness, sometimes without cause. 14 

Yet, within the asylum, an outburst of righteous anger over unjust 

ordiscourteous~ehaviour could be interpreted as 'dangerous', and 

further confine the patient. It is the evidence of difficulties 

associated historically with release of the patient and the rigidity 

of legal controls, that have caused doctors to struggle throughout 

the years to gain control themselves over admission, therapy and 

discharge of patients. 

During the nineteenth century, however, the support of doctors 

for the principle of asylum confinement as the most appropriate mode 

of treatment, gave a therapeutic consent for the very existence of 

such an insti tution. Consequent ly, as described by Mellett and others, 
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the asylum became acceptable to members of :aciety who were unconcerned 

about the civil rights of those who had been removed so effectively 

from society - many for the remainder of their lives. 15 

Jones and others have shown that within the asylum, because of 

its emotional and geographical isolation from the community, a sub

culture existed. 16 The harmless and the harmful co-existed, presided 

over by doctors and attendants with only the conc~pts of safety, 

protection and hygiene prescribed for their patients; one may assume 

that there was little to attract doctors who wished to practise their 

professional medicine. Nor do records show that the Nightingale 

nurses were likely to be attracted to a role that was mostly attendant 

and partly janitor. Historical evidence supports Carpenter's thesis 

that both the mentally ill and the mentally retarded were deprived 

of civil rights afforded the rest of society: that of receiving 

consideration and care comparable with the 'normal' individuai. 17 

I have emphasised this period of time, because it is now fashion

able to denigrate medical responsibility for care, and to encourage 

legal control of mental health care. It is important to remember 

that, as has been shown, in the nineteenth century when l_egal control 

was complete, civil rights for the mentally disordered were in serious 

jeopardy. This situation remained unchanged in England until the 

1930's, and in Australia until post World War II, although in both 

countries the 1930 1 s brought a change in the treatment situation . 

2. 1930-1945: involuntary committal and physical therapy within 

the asylum 

In the 1930 1 s, Dr Egas Moniz pioneered neurosurgery, and this 



7. 

affected the outlook for those suffering from brain damage and brain 

tumour. Electro-Convulsive-Therapy (ECT} and insulin coma therapy 

were introduced with success in the treatment of manic-depressive 

psychosis - a major psychotic condition in which violent mood swings 

from mania to suicidal depressio~ may occur. Insulin Therapy is in 

little use today, but hospital records show that ECT remains a major 

form of treatment. For unknown reasons, it has been discovered that 

passing of controlled or electric current between two electrodes 

applied to a patient's temples, is a highly successful treatment for 

depressive psychosis. 

Nathan has explained that, in psycho-surgery, there is neuro

surgical interference with the brain tissue, in order to effect charges 

in the thought processes, emotions and behaviour of a patient. 18 

Nathan has stated that results of such surgery can be a reduction 

in both aggression and in obsessive-compulsive behaviour, as well as 

relief of anxiety, that may have proved untreatable by any other 

method. 19 

During the 1930's, when these physical treatments were introduced, 

all admissions to the asylum were still by involuntary committal; they 

were still controlled by lawyers. The involuntary patient not only 

lost freedom, but also, as Carpenter has shown, was obliged to accept 

whatever treatment was prescribed, in the belief that the doctor knew 

best. 20 This was a situation unknown to the 'normal' patient, who 

voluntarily entered a general hospital. This patient as a member of 

society, was legally safeguarded by signing a written, informed con

sent to treatment. Without such a signed consent form, therapists 

would be legally liable to conviction either for assault on the person, 
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if administering treatment, or for unlawful restraint if detaining a 

patient against his/her will;21 

For the informed consent to be valid, O'Sullivan has explained 

that it needs to fulfil four conditions: it must be given freely and 

voluntarily; it must be an informed consent, with an explanation 

given to the patient by the doctor of the precise treatment proposed 

and the risks involved; the consent must relate to the proposed 

treatment. and finally, the consent must be given with capacity, i.e~ 

the patient must be physically and mentally capable of giving consent.22 

It is contended that many patients admitted to asylums during 

the 1930's and given physical treatment, were probably competent to 

sign an informed consent. In the minor psychoses such as the neuroses, 

there is no loss of contact with reality. 23 Yet these patients were 

unable to refuse therapy, which many of them are reported as dreading. 

The con di ti ons in which therapy was undertaken, are reported to 

me by professionals who administered ECT to have been barbaric and 

inhumane; psychiatric nurses have recalled that it was customary to 

give ECT for example, to the patients en masse. Anaesthesia were not 

used; muscle relaxants were still unknown. Records viewed by me at 

psychiatric hospitals in UK and NSW, bear witness to many patients 

suffering broken limbs as a result of severe muscle spasm following 

ECT administration. These points are emphasised,. because so strong 

was the reaction of patients and their relatives to such treatments, 

that hostility today is marked among many civil liberties activists 

who believe ECT deprives patients of their civil rights, even though 

today, their legal rights are more safely guarded. 
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Despite the horrific conditions in which therapy was administered, 

this period of time is known as 'the dawn of psychiatry•. 24 Doctors 

became attracted to mental health care, and psychiatry - a medical 

specialty in its infancy, struggled for recognition. Associated with 

psychiatrywasthe development of psychiatric nursing to provide 

competent care for those undergoing treatment. 

Among the psychiatrists, there was a rising conflict over the 

constraints of the Lunacy Laws. Not only were the patients being 

denied the civil rights enjoyed by 'normal' patients, but when they 

improved mentally after treatment, these patients were frequently 

refused the right to leave the asylum, because, for example as 

Edwards has explained, the doctors could not guarantee that a relapse 

might not occur in the future. 25 

Against this growing resentment, a Royal Commission on Lunacy 

and Mental Disorder met in London and published its recommendations 

as the MacMillan Report, 1930. 26 This report led to the passing of 

the Mental Treatment Act of 1930. The main innovations were in the 

provisions for voluntary treatment,the establishment of psychiatric 

outpatient clinics and observation wards, and an updating of termi

nology. Jones has reported that this Act represented a turning away 

from the legislation of previous Lunacy Acts: the legal view of 

mental illness was no longer acceptable. The medical view was fully 

endorsed and the social view was encouraged in the clauses relating 

to rehabilitation and aftercare. 27 

One can conclude that the beginnings of equality in treatment 

and in attitudes were dawning. The insecurity of the 1930's throughout 
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the Western World, with the threat of impending War, precluded 

implementation of change. Voluntary treatment did not reach Australia 

until the post World War II period. Voluntary treatment is afforded 

patients who have voluntary status, and this occurs when a patient 

freely presents for admission to a psychiatric hospital. 

3. 1946~; Post World War II; Voluntary/involuntary admission and 

psychoactive drug therapy within the psychiatric hospital and 

the·community 

Advances in the definition and recognition of civil rights 

followed speedily upon the cessation of hostilities in World War II. 

Nathan and others have suggested that these advances may be attributed 

to firstly, the emergence of a new type of psychiatrist after the War, 

trained in social psychology and who, therefore, related individual 

behaviour to an interaction between explicit and implicit social 

stimuli. Secondly, the advances are attributable to the development 

of psychoactive drugs, and thirdly, to the confrontation with the 

realities of the concentration camp, with its travesty of justice, 

disregard of medical ethics, and refutation of the human rights of 

the disadvantaged person. 28 As more and more evidence was uncovered 

of the treatment measured out to the mentally ill and the mentally 

retarded within the concentration camp, the greater became the 

realisation of the need for personal and communal responsibility 

towards all members of the human race. The 11 Declaration of Helsinki: 

Recommendations Gui ding Doctors in Cl i ni cal Re.search11
, was consequently 

adopted as a resolution at the eighteenth World Medical Assembly in 

June 1964, by the World Medical Association. 29 

In 1950, however, when the post war psychiatrists entered the 
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asylum world, many for the first time, Nathan has described how they 

witnessed with incredulity and horror, the sub-culture of the asylum 

- an anachronism from the nineteenth century existing in the middle 

of a changing twentieth century medical therapeutic world. 30 Much 

of the change could be attributed to the development of the psycho

active drugs. 

The phenothiazine group of these drugs, especially chlorpromazine, 

was introduced with dramatic results for the patients suffering from 

any of the schizophrenias. Almost immediately, the traditional 

'bedlam' scene of screaming and chaos changed into a clinical scene 

of patients talking coherently, communicating with sta.ff and with each 

other in qui et ways. 31 It was the phenothi azi nes which permitted the 

custodial asylum image to be laid to rest, which unlocked asylum doors, 

and which made it possible to realise Caplan's theories of corrmunity

centred therapy. 32 That is, treatment given in the patient's home, 

with the psychiatric hospital being used for acute crisis care and 

for short periods only. 

The stirrings of social conscience with regard to the civil 

rights of the disadvantaged, the effects of therapy and therapeutic 

drugs on mental illness, and the education of the psychiatrist, all 

culminated in a Royal Commission in the UK, the findings of which 

were published in the Percy Report (1954-7). 33 

The following paragraph is taken from the Percy Report, and is 

considered so central to the theme of this study that it is quoted 

in full: 
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"In our view, as in the view of almost all our witnesses. 
individual people who need care because of mental disorder should 
be able to receive it as far as possible with no more restriction 
of liberty or legal formality than is app 1 i ed to people who need 
care because of other types of illness, disability or social or 
economic difficulty. But mental disorder has special features 
which sometimes require special measures. Mental disorder makes 
many patients incapable of protecting themselves or their 
interests, so that if they are neglected or exploited it may be 
necessary to have authority to insist on providing them with 
proper care. In many cases it affects the patient's judgement 
so that he does not realise that he is ill, and the illness can 
only be treated against his wishes at the time. In many cases 
too it affects the patient's behaviour in such a way that it is 
necessary in the interests of other people or of society in 
general to insist on removing him for treatment even if he is 
unwilling. This makes it necessary to have compulsory powers 
to override the normal personal rights of individuals in certain 
circumstances. Special ZegisZation is neeessa:ry (a) to define 
the eiraums tarwes in which such powers may be used and to provid.e 
safeguards against their abuse; (b) to protect patients' property 
when they are incapable of managing their own affairs; and (c) in 
connection with erirrrinal eases. In oUP view these are the only 
pUl'poses for which speoial mental health legislation is still 
need.ed.34 (Emphasis added). 

The Report resulted in the Mental Health Act, 1958. 

Mental Health Care in Australia 

1800-1930; 1930-1945; Post World War II 

The earlier history of psychiatric care in Australia was similar 

to that already described in the United Kingdom. The details of the 

development of mental health care have been related to the European 

scene in this chapter, not only because English influence on Australian 

law and medicine was considerable at this period, but also because 

the Australian scene is complicated and confusing. This is due to 

the way in which the Commonwealth of Australia has evolved since the 

first fleet anchored in Sydney Cove on 26 January, 1788. 

In 1900, the Commonwealth of Australia Constitution Act was passed 

by the Imperial Government of Great Britain. This Act united the 

separate states of Australia into a Federal Government. 35 In 1927, a 



Commonwealth Parliament became located in its own territory - the 

Australian Capital Territory. 

The development of government in Australia was important in a 

number of ways with regard to mental health law and care: 

13. 

a) New South Wales {NSW) at settlement, was a much larger state, 

and the lunacy care and legislation that evolved related to a much 

larger geographical area than now, including at various times, 

Queensland, Victoria, Tasmania and South Australia (and until 1851, 

New Zealand). The first asylum in Victoria at Yarra Bend was vested 

as a ward of the Tarban Creek Asylum in Sydney.36 The Lunacy Act~ 

1843 of NSW, also had implications for those settlements at Port 

Phi 11 i p and Moreton Bay before they we.re proclaimed as separate 

colonies. 

b) The fact that Australia developed as a series of separate 

colonies which were well established at the time of Federation, meant 

that lunacy legislation was to develop separately in each colony. 37 

c) With the beginning of Federation in 1901, the Commonwealth 

Government assumed a number of powers under Section 57 of the 

Constitution. 38 Mental hospitals and the Lunacy Acts, however, 

remained under control of the individual states. This situation is 

unlikely to change. The Commonwealth Government, however, is still 

responsible for mental health care and legislation in regard to the 
. 39 

ACT. (The Mental Health Ordinance 1962, No.5) • 

A survey of the archives of some of the psychiatric hospitals 

in NSW, has shown that the same violation of civil rights occurred 

in relation to mental health care in Australia as has already bee.n 

described in the UK. During the Post \.Jorld War II period, the same 
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social and professional reactions to asylum custodial care. culminated 

in, for example, a Royal Commission in NSW, appointed in 1961 to 

enquire into certain matters affecting Callan Park Mental Hospita1.40 

The Royal Commission was instituted as a result of an official 

report made by the Medical Superintendent of Callan Park, who alleged 

cruelty, indifference, 1 ack of dignity and infringement of civil rights 

towards the patients by staff and relatives, and indirectly by the 

community. 

The Commissioner appointed, the Honourable Mr Justice McClemens, 

in finding many of the allegationstrue,remarked that they were 

representative of "asylum problems which exist(ed) all over Australia, 
41 and indeed (are) world-wide". 

As in Europe, the result of these influences in Australia was 

a proclamation of a Mental Health Act in each of the states. As an 

example of these Acts, the NSW Mental Health Act~ 1958, made voluntary 

admission the norm, and involuntary admission the unusual method. 

llllllediately, the long-lasting tensions and conflicts between lawyers 

and doctors appeared to heighten. The change of legislation from the 

1 unacy 1 aws of the nineteenth century to the mental heal th acts of 

the twentieth century, gave the decision-making about involuntary 

committal to the doctors. There was, therefore, a freedom of clinical 

judgement given to the medical profession, and a considerable transfer 

of power from the lawyer to the professional expertise and integrity 

of the doctor . . It is precisely the extent of this transfer of decision

making to doctors which lies at the heart of the tensions between the 

legal and medical professions in relation to mental health care. 
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These tensions will be considered in some detail in Chapter 3. but 

briefly, the transfer of responsibility for involuntary conmittal to 

the doctors, represented a triumph for the 'medical model', with mental 

disorder being considered an 'illness'. Consequently, at the present 

time, the decision to involuntarily commit a person rests on the 

medical practitioner's diagnoses of 1 dangerousness 1 and 1 competence 1 

which it will be shown are arbitrary and intuitive.42 They are not 

the result of measurable evidence. Lawyers, however, require a 

decision on the competence or otherwise of an individual to be 

responsible for the outcomes of his or her acts. Doctors retort that 

medicine lacks the parameters of a precise legal definition of mental 

illness; therefore, most psychiatrists have to rely upon their own 

adequate working concepts of mental illness when considering involun

tary committal. 43 

Goffman has criticised the consequent arbitrariness which 

surrounds all admissions to psychiatric hospitals, both voluntary and 

involuntary, making the significant point that there are no objective 

and universally accepted standards in any country for admission to 

psychiatric hospitals. 44 Unlike the patient of the nineteenth century, 

there would seem to be less safeguards against wrongful conmittal, so 

that although civil rights of the individual seeking discharge from 

the mental hospital have been improved, there are different hazards 

concerning admission. 

Nowhere can this statement be better demonstrated than in the 

ACT where mental heal th ca re provisions can be shown to seriously 

jeopardise the civil rights of the mentally ill and the mentally 

retarded. These provisions form the subject for discussion in Chapter 2. 



16. 

References - Chaptar 1 

1. Cockerham, W.C., Medical Sociology , 2nd ed., Prentice Hall, -
New Jersey, 1982, p.263. 

2. Me11et, D.J., The Prerogative of Asylumdom, Gailand, New York, 

1982, p.160. 
3. Ibid. 

4. Jones, K., Lunacy, Law and Conscience 1774-1845, Routledge and 
Kegan Paul, London, 1955, p.94. 

5. Mellet, D.J., The Prerogative of Asylumdom, p.160 

6. Ibid 

7. Esquinol ,cited in Mellet, D.J., The Prerogative of Asy1umdom, 
p.160. 

8. Jones, K., Lunacy , Law and Conscience 1774-1845, p.94. 

9. Mellet, D.J., The Prerogative of Asylumdom, p.160 

10. Sigerist, H., cited in Mel let, D.J., The Prerogative of Asylumdom, 
p.160 

11. Ibid. 

12. Ibid. 

13. Jones, K., Lunacy, Law and Conscience 1774-1845, p.94 

14. Goffman, E., Asylums, Penguin, London, 1961, p.46. 

15. Mellet, D., The Prerogative of Asylumdom. 

16. Jones, K., Mental Health and Social Policy 1845-1959 cited in 
'Mental Health and Civil Legisl ation in New South Wales 1 unpub
lished PhD. Thesis, Edwards, Graham A., Sydney, August 1978, 
p. 48. 

17. Carpenter, M., 'Asylum Nursing Before 1914. A.Chapter in the 
History of Labour 1 , in Celia Davies, (ed.~!' Rewriting Nursing 
History , Croom Helm, London, 1982, pp.134-5. 

18. Nathan, P.E., and Harris, S.L., Psychopathology and Society , 
McGraw-Hill, New Yod:;, 1980, -pp. -455-6. 

19. Ibid. 

20. Carpenter, M., 'Asylum Nursing Before 1914. A .Chapter in the 
History of La bour 1 , in Celia Da vies , (ed . ) , Re~.rrltin4 Nurs ing 
History ; pp, 134- 5. 



17. 

21. O'Su11ivan, John, Mental Health and The Law, The Law Book Company 
Limited, Sydney 1981, pp.158-160 

22. Ibid. 

23. National Health and Medical -Research Council~ Index and Glossary 
of Mental Disorders of-the Ei ghth Revision 6f th~ Internatio~al 
Cl assification of Diseases, Government Printer, Canberra, 1972 
Section V. 

24. Bostock, J., 1 The Dawn of Australian Psychiatry', AMA, Mervyn 
Archda ll Medi ca 1 Monograph, No. 3, Sydney, 1968 

25. Edwards, G.A., 'Mental Illness and Civil Legislation in New South 
Wales', unpublished Ph.D. Thesis, Sydney University, August 1978, p.24 ...... . . . 

26. Royal Corm1ission on Lunacy and Mental Disorder 1926 (The 
MacMillan Commiss1on) London, 1926. 

27. Jones, K., Mental Health and Socia1 Policy 1845-1959, cited in 
'Mental Health and Civi l Legis1ation in New South Wales', 
unpublished Ph.D. Thesis, Edwards, Graham A., Sydney, August 1978, 
p, 48. 

28. Nathan. P.E., et al. ~sychopathology and Society , McGraw~Hill 
New York, 1980, pp.218-9, 180. 

29. Declaration of Helsinki, cited in H~ring, B., ·M~dical ·Ethics, 
St. Pauls, United Kingdom, 1972, pp.209-212. 

30. Nathan, P.E., et al. Psychopathology and Society, pp.218-9 

31. 

32. 

33. 

34. 

35. 

36. 

37. 

38. 

Ibid. 

Caplan, G., An Ap~roach to Community Mental Health, Tavistock 
Publications~ Lon on, 1961 

U.K. Royal Corrrnission on The Law Relating to Mental Illness and 
Mental Deficiency 1954-57 (The Percy Report), Her Majestyis 
Stationery Office, 
Ibid, para.136. 

Commonwealth of Australia Constitution Act, 1900, 63 and 64, Vic. 
C.12. 

Bostock, J. 1 The dawn of Australian psychiatry', AMA;··Mervyn~
Archda 11 Medical Monograph, No. 3, Sydney ,-1968. ·----

Lunacy Act, 31 Vic., No.309; 1867, Victoria.Lunacy Act, 29 Vic., 
No.19, 1869, South Australia.Mental Hospitals Act, 22 Vic., No.22, 
1858, Tasmania. Lunacy Act, No.15, 1903, Western-Australia. Insanity 
Act, No.8, 44 Civ., 1884, Queensland.Lunacy Act, 1843, 7, Vic._ 
No.14 

Commonwealth of Australia Constitution Act, 1900 . 



18. 

39. An Ordinance "to make prov1s1on supplementary to the law in force 
in the territory relating to the control and treatment of persons 
suffering from .. mental disorders, and for other purposes. 11 No.5, 
Canberra, 1962. 

40. Report of The Hon. Mr . Justice McClemens, Royal Commission 
appointed to inquire into certain matters affecting Callan Park 
Mental Hospital, 1961. 

41. Ibid. 

42. Edwards, Graham A. 'Mental Illness and Civil Legislation in New 
South Wales' Ph.D. Thesis, Sydney University, August 1978, p.24 

43. Ibid. 

44. Goffman, E., Asy lums, Penguin, London, 1961, pp.121-155. 



19. 
Chapter 2 

MENrAL HFAL'IH CARE IN 'IHE.AIJSTRALIAN CAPITAL TERRI'IDRY 

Introduction 

This chapter describes current mental health care practices in 

the ACT, and shows that even under direct rule from the Federal 

Government, the mentally ill and the mentally retarded may well be 

disadvantaged and their civil rights may be jeopardised. It is shown 

that the disadvantages arise from the existence of a complex and 

archaic legal framework for mental care which was constructed for use 

in the early days of the Capital Territory's existence. At that time, 

the psychiatric hospital was the focal point of therapy, the concept 

of education for the mentally retarded was not widely recognised, and 

population numbers of the ACT were too small to support the necessary 

health care services. Such care was to be found in the nearby NSW 

state. Today, reliance is still placed on the utilisation of insti

tutional mental health care facilities in NSW to the detriment of 

civil rights of the ACT mentally disordered and their families. 

It is shown that the Capital Territory Health Commission (CTHC) 

is currently attempting to administer and deliver mental health-care 

to an even increasing population, which is currently estimated to 

number over 250,000 citizens, 1 within an out-of-date legal framework 

which was constructed when all the mentally disordered were considered 

to be 1 sick 1 and in need of medical control. 

In such a situation as exists in the ACT, it is argued that the 

mentally disordered person is disadvantaged, that the civil rights 

of such an individual are often endangered, and that equal opportu

nities for treatment and standards of care, such as are enjoyed by 



all other ACT citizens whc are mentally healthy, are not always 

available to the mentally ill and mentally retarded. 

There are three parts to the chapter. 

zo. 

1. Mental heal th 1 aws current in the ACT, and the effect of the 

involuntary committal procedure upon the civil rights of ACT citizens. 

2. Mental Health administration and health practices within the 

ACT, in relation to the civil rights of the mentally ill. 

3. Mental health administration and health practices within the 

ACT, in relation to the civil rights of the mentally retarded. 

1. Mental health laws current in the ACT: 

The effect of the ilivo l un tary committal procedure upon the 

civil ri ghts of the ACT citizens. 

The care, control and treatment of the mentally disordered person 

within the ACT are provided for, currently, in the following legi

slation: 

(NSW) lunacy Act 1898 (as amended) 

(NSW) Inebriates Acts 1900-1909 (as amended) 

(NSW) Mental Health Act 1958 (as amended) (This is at Appendix A) 

(ACT) Insane Persons and Inebriates Ordinance 1936 (as amended) 

(ACT) Lunacy Ordinance 1938 (as amended) 

(ACT) Mental Health Ordinance 1962 (as amended) (This is at 

Appendix B). 

These laws reflect the development of the ACT from its inception 

in 1927. Until then, the Territory had been part of NSW, and conse

quently, at the time of its creation, the ACT was governed by the 

then current NSW laws: (NSW) Lunacy Act, 1898 (as amended) and (NSW) 
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Inebriates Acts 1900-1909 (as amended). As the ACT developed under 

direct Federal Government, a series of Ordinances were passed 

relating to government of the Territory. The (ACT} Insane Persons 

and Inebriates Ordinance 1936 (as amended) and (ACT) Lunacy Ordinance 

1938, were enacted andwere made applicable to the mentally disordered 

within the Territory itself. The {ACT} Mental Health Ordinance 1962 

(as amended) likewise applies to the mentally disordered within the 

confines of the Territory's boundaries, and allows voluntary health 

care to be given within the ACT. 

In the ACT the new Mental Health Ordinance (1981) has been 

passed by Parliament, but cannot be implemented because of union 

action by the Hospital Employees Federation and the Royal Australian 

Nursi_ng Federation, which have placed bans on the psychiatric 

department in Woden Valley Hospital. This means that there is virtu

ally, at the time of writing, no effective legislation permitting the 

holding of involuntary patients for treatment in the psychiatric 

department of the CTHC general hospitals. Such patients must be 

transferred to a neighbouring state which has the necessary legis

lation. It may be desirable at times, to transfer not only the 

involuntary but also the voluntary and infonnal patients because of 

the lack of essential therapeutic facilities in the ACT. 

Once a patient has been transferred out of the ACT boundary, 

then the Mental Health Act relevant to the state to which transfer 

has been made becomes effective. For the most part, transfer is made 

to Kenmore Psychiatric Hospital, Goulburn, NSW. 

Transfer is compl i cated by the fa ct that the State Mental Health 
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Acts are all different from each other and vary in their requirements 

for patient admission. Unless otherwise stated, all the sections 

referred to hereafter in this chapter relate to NSW Mental Health Act 

1958 (as amended}. In this chapter, details are given of legislation 

for admission to NSW psychiatric hospital (admission centres) only, 

because this legislation is the most pertinent. Patients, however, 

may be, and occasionally are, transferred to other states with 

similar legal complications. Information concerning legislation 

covering other states' involuntary admissions is contained in 

Appendix E. 

Within the ACT,civil rights appear to be either threatened or 

violated by archaic legislation. For legal reasons alone, as shown 

in this chapter, there is a necessity as Potas has argued, for 

changes to be made to mental health law to enable patients to be 

held and treated in the Territory. 2 

ACT persons committed under the NSW Lunacy Act 1898 and the NSW 

Inebriates Act 1900, were until 1958, subject to the provisions in 

those Acts as they operated in NSW. The agreement in the Schedule 

to the Insane Persons and Inebriates (Committal and Detention) 

Ordinance 1936 provides that these people will be governed by any 

amendments to the NSW Lunacy Act 1898; but the Mental Hea 1th Act 

(NSW) 1958 repeals the NSW Lunacy Act 1898 and the ratification of 

that state's agreement with the ACT {NSW Mental Health Act 1958, 

section 3). Therefore, it would seem that there is a gap in the law 

in the ACT which it is hoped the new ACT Mental Health Ordinance 

will fill. This Ordinance is examined in Chapter 4. 
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Involuntary Committal and the ACT Citizen 

The tensions and conflicts between lawyers and doctors concerning 

involuntary committal which were discussed briefly in Chapter 1 are 

mentioned here only because involuntary committal takes place inter

state, not within the ACT boundaries. This chapter is essentially 

concerned with mental health care within the ACT boundaries. There 

is no reason to believe however, that the arbitrariness which surrounds 

involuntary committal will be any different at Kenmore Hospital, NSW 

from anywhere else in Australia. 

There are some curious anomalies in the actual admission of all 

individuals in NSW. The superintendent must discharge a patient 

unless satisfied thats/he is mentally ill or, under section 12, 

"certifies that such a person ought to be detained ••• on obser-

vation or treatment 11
• O'Sullivan has explained that this curious 

statement means that one may be detained on suspicion of being 

mentally ill. Further, there is no responsibility on the part of the 

admission centre's staff to inform any relative or friend of an 

intention to commit a person. 3 

The problems associated with the present interstate arrangements 

are illustrated as follows: 

Firstly, as O'Sullivan and Potas have described, transportation 

of ACT residents to institutions in NSW, mainly Kenmore Psychiatric 

Hospital Goulburn, has detrimental effects on family support and 

rehabilitation because of the expenses of transport incurred in 

visiting and maintaining contact with the patient. 4 
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Secondly, patients in admission wards of psychiatric hospitals 

are not covered by hospital benefits as are mentally healthy hospital 

patients and psychiatric patients in general hospitals - a curious 

anomaly which discriminates against the economically disadvantaged, 

as O'Sullivan is at pains to point out.5 Thirdly, once a citizen of 

the ACT is transferred to Kenmore Hospital as an involuntary patient, 

his or her property and financial affairs automatically come under 

the control of the Public Trustees or the courts by virtue of sections 

6(1) and 7 of the Mental Health Ordinance 1962: 

"The Master shall have and may exercise in respect of that 
property the same powers of collection, recovery, management, 
sale, disposition, administration and inquiry as he would have 
had and may have exercised in respect of that property if the 
mental patient had been an insane patient by virtue of the law 
in force in the Terri tory'1 • 

The term 'Master' refers to 11 the person who, in pursuance of the 

Supplement of Agreement carried out the functions of the Master of 

Lunacy in the Territory11 (Section 2 ACT Mental Health Ordinance 1962). 

This situation between NSW and the ACT is unique. In 1927, 

New York State recognised, in Finch v. Goldstein, that a person could 

not be presumed to be incompetent of managing her or his affairs on 

the finding by a court thats/he was mentally ill; the issue of incom

petence should be considered separately and dealt with judicially.6 

A 11 other Austra 1 i an states except NSW have adopted this, the American 

principle; the result is now, that only in NSW do all involuntary 

patients automatically lose control of their estates. Section 61 of 

the NSW Mental Health Act 1958 permits the Protective Commissioner 

within the Protective Jurisdiction of the Supreme Court to assume 

control of the involuntary patient's estate. Sections 60, 61, 65 and 

66 of the same Act all detail the discretionary powers of the 

Protective Corm1issioner, ranging from maintaining the patient's normal 



expenditures (for example, house insurance and rates) to receiving 

monies, rents, income and estate which has been sequestrated under 

the Bankruptcy Act sections 61 and 66. 

25. 

It is section 79 however, which i.s particularly contentious to 

· the ACT citizen. This section of the Act makes the cost to the 

government of the maintenance of a patient, including a voluntary 

patient, a debt to the Crown and it may be recovered from him or her 

after death from the estate. This provision is unique to NSW and 

within a limited extent, to South Australia. O'Sullivan has stated 

plainly that what makes sections 79 of the NSW Mental Health Act 1958 

so oppressive is 

"that mentally ill patients, unlike the physically ill, are not 
eligible for Commonwealth Hospital Benefits to offset the costs 
nor can they insure against the possible expenses of mental 
illness. To make the position even more unjust, such mentally 
ill patients as are allocated not to mental hospitals but to 
psychiatric wards of public hospitals are covered by insurance 
and hospital benefits".? 

This means that whereas, since November 1983, all patients 

admitted to a general hospital are fully covered by Medicare Insurance, 

the patient admitted to a psychiatric hospital is categorised dif

ferently. Such a patient is covered by Medicare Benefits for the 

first sixty days of admission, but for any longer periods is charged 

at the rate of $67.55 per week, subject to means test. 8 Those 

patients already receiving a Government pension of whatever type, pay 

85% of the pension per fortnight to the hospital. 9 This does not 

appear to allow sufficient to remain of the pension for the purchase 

of necessary toiletries and little luxuries which other general 

hospital patients may enjoy. 

Mental hospitals vary in their rate of charges and much depends 
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on the determination of the social worker to work towards reducing 

the fees. The nurse has a serious role. to play in knowing the social 

and financial circumstances of the patient and his/her family and 

then working with the social worker to obtain a more equitable 

situation. O'Sullivan has asserted that mental hospitals have been 

known to obtain patients I signatures to forms of agreement to pay 

fees shortly after their arrival in hospital. 10 The mere fact that 

such patients may be involuntary and thus deemed incompetent, cancels 

any such contract and section 79 of the NSW Mental Health Act 1958 

reduces such a form to insignificance, but nevertheless, it is 

suggested that this practice leads to patients who are mentally 

vulnerable, receiving accounts which overwhelm them psychologically 

as we 11 as financially. 

It could be argued that the result of this section of the NSW 

Mental Health Act is to cause grave injustice to the families of the 

mentally ill who must pay the fees required. It is true that section 

79 states that, in cases of undue hardship, the amount paid may be 

reduced, but this does not alter the degradation and loss of dignity 

both to the patient and dependants who are obliged to ask for this 

charity. As o·•sullivan has firmly indicated, it is even more unjust 

when one considers that a murderer in prison receives free treatment, 

but persons who are unfortunate enough to become mentally ill through 

no fault of their own must pay for their treatment, and in the event 

of their deaths, their families will lose a sizeable portion of the 

estate. 11 As O'Sullivan explains, pensioner patients pay eighty-five 

per cent of their pension when in mental hospitals. For the finan

cially prosperous, the charges can be several hundred dollars per 

week. 12 
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In considering the above anomalies, it is evidentthat the ACT 

patients' civil liberties are being abused. The United Nations 

Declaration of the Rights of the Disabled Persons specifically pro

claims in the following paragraphs: 

"6. Disabled persons have the right to ••• social rehabilitation 
•.• placement services ••• which will hasten the process of their 
social integration or reintegration •.• 

8 •••. are entitled to have their special needs taken into 
consideration at all stages of economic planning 

9. • •. if the stay of a disabled person in a specialised 
establishment is indispensible, the environment and living 
conditions .•• shall be as close as possible to those of (his 
or her} normal life. 

10 .••. shall be protected against ••• all regulations ••• of 
a discriminatory nature". 

The civil rights of the ACT patient transferred to NSW for treat

ment would then seem to be violated seriously on all these counts. 

When one also considers the arbitrariness related to the involuntary 

committal procedure, it is claimed that the ACT citizen is indeed 

seriously disadvantaged. 

2. Mental health ad~inistration and health practice~ within the ACT 

in relation to the civil ri ghts of the mentally ill 

The basic mental health services of the ACT are given through 

multi-disciplinary teams based in health centres, reinforced by 

hospital, hostel and other specialised groups. 13 The groups fall 

predominantly into three interdependent streams shown schematically 

in Table 1. The administrative services covered by the Mental Health 

Department and numbers of personnel are shown in Table 2. 

Health care in the Australian Capital Territory is the responsi

bility of the Capital Territory Health Commission which is administered 
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by a Chairman and two Commissioners. 14 Administratively, the Territory 

is divided into two regions between which Lake Burley Griffin forms a 

convenient barrier. The regions have two Health Commission hospitals 

situated one in each area; Royal Canberra Hospital caters for acute 

illness needs of residents of North Canberra, whilst Woden Valley 

Hospital answers the needs of the South Canberra population. Calvary 

Hospital, which is administered by the Little Company of Mary gives a 

choice of treatment to all the ACT population. 15 

During 1980, six adolescent beds were made available at Royal 

Canberra Hospital providing inpatient services for the Child and 

Adolescent Unit ACT. Acute psychiatric illness of the minor psychotic 

classification is catered for by a 28-bed psychiatric unit at Woden 

Valley Hospital which also has a large outpatient department. 16 The 

unit at Calvary Hospital has a 28-bed inpatient system with no out

patient system, 17 After discharge from Calvary, patients are referred 

to the care of convnunity health nurses who may or may not have studied 

a psychiatric component during their basic nursing education; nor are 

they necessarily post-basic registered psychiatric nurses. The Watson 

Hostel accommodates 20 patients of boarding status with the aim of 

rehabilitation. 

The modern theory related tot.he treatment of mental illness, 

as explained by Caplan et al, is that the hospital should only be used 

to provide therapy during acute episodes of mental illness. 18 

Emphasis is on providing a therapeutic climate within the 

community so as to prevent mental and social breakdown,and after a 

crisis situation, to rehabilitate the individual back into the 

. t . t 19 Th rvnuc commun, y env,ronmen once more. ~ ~.I.Il mental health admini-

stration attempts to do this. 



TABLE 1 ADMINISTRATION OF BASIC MENTAL H~ALTH SERVICES IN 
THE A.C.T. by the CAPITAL TERRITORY HEALTH COMMISSION 

1 

REGIONAL 
SERVICES 

(FRONT LINE) 

CITY HEALTH 8ENTRE 

PHILLIP 
KAMBAH 
NARRABUNDAH 
WESTON 
KIPPAX 
SCULLIN 
MELBA 

H 

~ 

.. 

.... 

.. 
~ 

DIRECTOR 

MENTAL HEALTH 

• COMMUNITY . .. I 

'"' . 

• . 

r-1 

3 

HOSTEL SERVICES 
J. 

BRUCE HOSTEL 
CHAPMAN 

MELBA 
WANNIASSA 

WATSON 

2 

SPECIALIST 
SERVICES 

(CENTRALISED) 

CHILD+ ADOLESC. 
UNIT 

COMMUNITY + 
OCCUPATIONAL 
DEVELOPMENT UNIT 
ALCOHOL+ DRUG 
DEPENDENT UNIT 
STRESS CLINIC 
INTELLECTUAL 
HANDICAPPED 
RESEA~CH + 
EVALUATION 

29. 



TABLE 2 ADMINISTRATIVE SERVICES COVERED BY THE MENTAL HEALTH 
DEPARTMENT, C.T.H.C., ANO NUMBERS OF PERSONNEL INVOLVED 

C.T.H.C. STAFFING - TOTAL: 140 

A. ADMINISTRATION AND SERVICES 

. Director + Secretary 2 

. Administration 7 

. Research+ Evaluation 3 

. Child+ Adolescent 5 

. Intellectual Handicap Services 5 

. COll'IJlJnity + Occupational Develo~ent 3 

. Psychology 1 

• Health Care based staff: 
Phillip 6 

Weston Creek 2 

Kambah 1 

Narrabundah 2 

Kippax 6 

City 6 

Scullin 1 

Melba 2 

52 

B. ALCOHOL AND DRUG DEPENDENCE 4 

C. HOSTELS 

. Chapman 4 

• Bruce 60 
. Melba 5 . Watson 15 

84 



Within the territory, the individual seeks psychiatric help 

initially as does any other individual who requires health care. 
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Such a patient may be treated as an outpatient, remaining within the 

community, or as an inpatient of a psychiatric department of a general 

hospital in the ACT. Informal hospital patients are free to take 

their own discharge, but again, this is a dubious statement,for should 

it be decided that such an individual requires re-classification of 

status as defined within the ACT Mental Health Ordinance 1962, 

O'Sullivan has explained that admission to Kenmore Hospital as a 

temporary patient will be effected. 20 Those individuals who are 

treated within the ACT itself, either within the corrmunity or in the 

psychiatric department of Woden Valley Hospital, are voluntary

infonnal patients. 

Are the civil rights of these citizens protected more carefully 

than those patients unfortunate enough to be transported interstate 

for therapy? Implicit in the civil rights of the voluntary patient 

is the realisation that health care is an industry and the patients, 

th f · · consumers' r1·ghts. 21 C · ere ore, are consumers exerc1s1ng onsumer1sm, 

which began to develop in the latter half of this century, has been 

described by Rosen et al, as a movement which has as its goal increa

sing the rights and powers of the purchasers of a service or produce, 

in their relationship to providers or sellers. The goal of these 

changes (they state), is to bring about more equitable sharing of 

duties and rights, seller accountability, equalization of bargaining 

power, and the establishment of regulations to protect the consumer. 22 

Active consumerism in mental heal t h care services is difficult 

to achieve. I have observe<.J that •,/12n ~eople are ill, they tend to 
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relinquish their rights and not question those who they believe could 

make them we 11. Once they recover, they seem to wi s~ to forget an 

unpleasant experience. These observations are confirmed by Rosen and 

others, who ~ave stated that health care workers, therefore, need to 

take the initiative to protect the rights of the mental health consumer 

and give such patients opportunities to exercise their rights. 23 

McCloskey and Grace have suggested that the major consumer problems 

in the mental health care field relate to impersonalisation and 

dehumanisation of care, accessibility or distribution of services, 

quantity and quality of care. 24 

It is difficult to see how nurses in hospital and community 

health nurses can, accordingly~ ensure patients' rights by giving 

appropriate quality care when, throughout the ACT, enquiries have 

confirmed that not one senior member of nursing administration has 

either a qualification or clinical experience in the psychiatric area. 

Actual nursing care within the psychiatric departments of the 

Capital Territory Health Commission hospitals is given by registered 

nurses and generalist nursing students. Social workers, occupational 

therapists and physiotherapists make up the relevant health team. 

Their undergraduate education also does not specifically prepare them 

to work with mentally ill patients. Discussions with the Director of 

Mental Health, CTHC,revealed that responsibility for the nursing care 

and management falls on the Nursing Supervisor of the department who 

is both a registered general nurse and a registered psychiatric nurse. 

Usually, two other members of the nursing staff on each shift are 

similarly qualified; the remainder are general registered nurses, but 

not necessarily psychiatric registered nurses and are drawn from the 



33. 

general nursing staff of the hospital. The nursing students are 

undertaking an eight-week clinical component of their general nurse 

training. Apart from 44 hours of lectures on psychiatric diseases, 

they have no other knowledge or skills related to this area of care. 25 

The Departmental Nursing Supervisor is responsible to an Assistant 

Director of Nursing who is also a registered general nurse but not 

necessarily a registered psychiatric nurse. 

The same observations are relevant to the qualifications of the 

community health nurse who, in fact, works in a more complicated 

milieu of the community, including as it does the more complex societal 

factors such as the family. Butterworth and Skidmore have stated that 

to rehabilitate a psychiatric patient who may have been an involuntary 

patient in a psychiatric hospital for over six months requires know

ledge, skills and understanding of the psychiatric problem, and of the 

whole person by the health team, and requires that members of the 

health team have mature, developed personalities themselves. They 

have argued that it requires knowledge, skil1s and understanding on 

the part of the situation by society, and that it requires a recogni

tion by both bureaucracy and the whole community, of facilities which 

are needed to implement rehabilitation. 26 At the time of writing, 

not one member of the senior community health nursing administration 

is a registered psychiatric nurse, and only one community health nurse 

is qualified in this area. 27 The serious gaps in the cofllllunity nurses' 

professional education are very evident in that, being used as members 

of the health team who make initial contact with the patient, there is 

the danger that they may lack the depth and breadth of knowledge 

required to counsel, relying on what Antonio Gramsci has described as 

'commonsense' levels of knowledge. 28 These may conflict with psychiatric 
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aims and objectives and as explained by Rappaport, may prejudice the 

patient's progress. 29 

Not only, however, is the professional support lacking that is 

required by the rehabilitating patient, but also, the health teams 

and the Legislative Assembly members have frequently reported that 

the facilities such as adequate numbers of hostels, homes for disturbed 

adolescents and care for psychogeriatric citizens are insufficient 

to meet requirements. 30 

'Half Way Houses_; explained below as rehabilitative homes,do not 

exist for the individual who has been an inmate of Kenmore Hospital 

for, perhaps, twelve months. Such a patient has not only been absent 

from work and the ACT during that period; Butterworth has explained 

how such a family has learned to adjust to the label attached to 

mental illness; its members have adjusted to the patient's absence, 

and they may have developed a new routine for living. Both sides, 

therefore, have a readjustment to make on the patient's return and 

it cannot be made overnight. 31 

With the encouragement of early discharge to prevent institutio

nalisation, Caplan stated that a 'half way' measure is required in 

which the environment will support the newly discharged patient in 

much the same way that a convalescent home will rehabilitate the 

physically ill. 32 Living with similar individuals with health team 

support but within the ACT, such a patient would gradually return to 

work, to normal patterns of living and then, eventually, home. Such 

facilities are reported not to exist within the ACT. Not surprisingly, 

then, the 'open door' policy of mental health care in the ACT is 



characterised by the 1 swing door' effect described by O'Sullivan in 

which patients leave hospital, regress without supportive and rehabi

litative care, and return to hospita1~33 

Principle 6, then, of the Declaration of the Rights of the 

Disabled Person is violated: 11 
••• the right to medical and social 

rehabilitation, education ••• counselling ••• 11 and Principle 7 11 

the right to social security and to a decent level of living". One 

expects these rights to be recognised in the new ACT Mental Health 

Ordinance. 

3. Mental health administration and practises within the ACT in 

relation to the civil ri ghts of the mentally retarded. 

How, then, do the civil rights of the mentally retarded fare? 

O'Sullivan has suggested that: "In general, psychiatrists are not 

especially interested in mental retardation nor is the psychiatrists' 

training syllabus calculated to encourage such interest~. 34 This 

statement is confirmed by statements made to me by the Director of 

Mental Health (who is a psychiatrist) during an interview. 35 The 

official attitude of the CTHC, I was informed, is that the Mental 

Health Laws as they relate to the mentally ill are quite adequate to 

include also the mentally retarded. The Director of Mental Health 

assured me that he believed mental disabilities to be physical only 

in origin, and the prevailing belief in education for the mentally 

retarded to be unnecessary. Consequently, it may be assumed that the 

civil rights of the mentally retarded to receive equal educational 

opportunity with other citizens are not seen by the CTHC as being 

jeopardised by current mental health administration within the ACT. 



This view is not shared by everyone: Hayes and Hayes have 

declared that justice and "rights for the mentally retarded are 

36. 

36 hindered by lack of knowledge 11
• These citizens find themselves in 

a dilemma, being incorporated within an Ordinance which legislates for 

psychiatric i 11 ness when they themselves a re not ill but are slow 

learners. Further, as Hayes has argued
1

of the mentally retarded, only 

4% are profoundly handicapped, 96% have varying degrees of learning 

disability, some differing little from the 'normal' individual. 37 

Legislation for the mentally retarded then is surely required not 

for psychiatric illness but to protect the rights of the mentally 

retarded as regards human dignity and treatment by society as equal 

citizens before the law. 

Such legislation is not currently available within the ACT. 

Indeed the lack of suitable legislation brings about a paradoxical 

situation when, for example, a mentally retarded resident from one 

of the hostels, who may be lacking survival skills, wanders away from 

the hostel during the night. Because there is no 'holding law' for 

involuntary committal within the ACT, such a resident is a voluntary 

patient at the hostel, and has the legal right to leave the hostel 

whenever s/he wishes, as explained by O'Sullivan. Yet, in order to 

physically safeguard that individual, police may be obliged to search 

for and return him or her to the hostel. Such a process, according 

to lawyers is illegal, and as stated by O'Sullivan within the same 

context, constitutes false imprisonment. 38 The civil rights of the 

individual are technically being violated, while the police as law

enforcement agents are obliged to break the law!. 

With regard to accommodation for the men ta 1 ly handicapped, during 



1981, 12 beds at Woden Valley Hospital were made available for pro

foundly physically and mentally handicapped children. 39 There are 

several hostels, situated in the suburbs of Bruce, Chapman, Melba 

and Wanniassa, which cater specifically for handicapped persons of 

varying age and intellectual abilities. 40 As shown in Table 3~ the 

statistics are interpreted as I occupied bed days', inferring that the 

mentally handicapped are seen as 1 sick 1 and in need of medical therapy. 41 

In fact, the physically and moderately intellectually handicapped 

children receive special education provided by the ACT Schools 

Authority. The hostels are used as a place of residence and also as 

a centre of educational therapy for the teaching of social skills, 

survival skills and behaviour modification by the social educators, 

who have undertaken a short TAFE course. The relationship between 

education and the mentally retarded will be considered in Chapter 3. 

Bruce Hostel, which caters for moderately physically and intel

lectually handicapped adults, is staffed by nurses, some of whom are 

registered psychiatric nurses, although they are not necessarily 

registered mental retardation nurses. 

The statements concerning lack of qualification in psychiatric 

nursing are, therefore, also related to the mental retardation field. 

There has never been an apparent total professional awareness of or 

commitment to this area by the nursing profession. This may be 

evidenced by the fact that, although there are a number of residential 

hostels in the ACT caring for the intellectually handicapped, the post 

basic registration certificate for mental retardation nursing is not 

recognised by the ACT Nurses' Registration Board. The nurses who are 



TABLE 3. HANDICAPPED PERSONS' ACCOMMODATION STATISTICS 

Number Number of Occupied 
Location Opened Service of Beds Residents Bed Days 

Bruce 1976 Severely intellectually 39 36 12,815 
handicapped persons 

Melba 1975 Moderately intellectually 10 10 3,285 
handicapped children 

Chapman 1975 Moderately intellectually 15 15 4,336 
handicapped persons 

Watson 1977 Extended stay for 20 19 5,986 
psychiatrically ill persons 

Birralee 1972 Physically/intellectually 8 8 2, 503 
Downer handicapped children 

Woden 1980 Severely physi cally and 12 12 1,672 
Valley intellectually handicapped 
Hospital children 

TOTAL 104 100 31,597 

(a) F. T. = full-time; P.T . = part-time; Cas . = casual. 

Number of 
Staff (a) 

F.T. P.T. Cas. 

59 10 11 

3 - 10 

4 - 12 

15 3 7 

1 - 18 

9 - -

91 13 58 

w 
(X) . 
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employed in this area are psychiatric or general trained nurses. The 

one qualified mental retardation nurse specifically employed at one 

hostel because of his qualifications and experience is classified and 

paid as a clerical assistant because bf the inability to register him 

as a nurse with the Board. Despite several approaches to that body 

by the nurses' professional organisation, a sympathetic hearing has 

never resulted. 

In the same way that the needs of the mentally retarded appear 

to be ignored by the professional members of the health team, so do 

the needs of the family with regard to knowledge about their children's 

handicaps. The needs of the families of the mentally retarded are 

catered for by concerned groups of interested members of the community, 

such as the 'Down's Syndrome Group' and 1 parents of autistic children'. 

There is no official professional involvement to ensure, that within 

such groups, false assumptions, opinions, myths and folklore are not 

being perpetuated. For example, parents anxious to protect their 

offspring, may be unaware of their handicapped child's potential to 

develop socially and intellectually and may be reluctant to allow 

their participation in such social events as camping, shopping or 

learning how to use public transport. 42 Without professional knowledge, 

and with the official paternalistic view of the CTHC as already 

described, a 'Downs' Syndrome Group' may unwittingly perpetuate the 

myth of 'perpetual childhood 1
• Thus, inadvertently, the parents may 

prevent the child from exercising his or her civil rights to equal 

opportunity and education. 

Hayes and Hayes have argued that modern theory of mental retar

dation has stated that normalisation and integration of the 
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intellecutally handicapped into everyday society are desirable; that 

people are people first and retarded or 1 normal 1 second. 43 It would 

appear that, although the ACT School Commission is commendably 

attempting to integrate the mentally handicapped into the education 

system, the CTHC is not safeguarding their pupils 1 civil rights in 

accordance with the Declaration of the Rights of Mentally Retarded 

Persons, because it is not legislating specifically for such citizens. 

This is an injustice which one could hope to find rectified in the 

new ACT Mental Health Ordinance. 

Conclusion 

O'Sullivan, co1T1Tienting on the NSW Mental Health Act 1958, stated 

that very few sections are concerned with the treatment and rights of 

patients, which is a sad commentary on the values of those responsible. 44 

On viewing Table 4, which is a summary of patients' rights relating to 

significant topics and the appropriate State Mental Health Act, it can 

be seen that most States have not been over-concerned with legislation 

related to patients• rights. 45 _Again, O'Sullivan has reminded us that: 

"The poor record of the parliaments and the equally weak approaches 
of the court when compared, for example, to courts in the United 
States is all the worse because Australia lacks not only the 
United States• system of constitutional guarantees but also an 
organisation ~s strong as 'MIND' is in the United Kingdom in the 
advocacy of the rights of the mentally ill 11 .46 

On the question of mental health legislation within the ACT, Pot as, 

writing in .Just Deserts for the Mad, has this to say: 

"The wheels of justice are slow to recognise the plight of the 
mentally ill, and li ke the prisoner sentenced to a tenn of 
imprisonment, the forensic patient and the invol~nta~y c~vil 
patient, all are transported to New South Wales 1nst1tut1ons ••• 
This system of disposal may have been satisfactory when the 
Australian Capital Territory had a relatively small population, 
(but) this population has now reached approximately one quarter 
of a million people. It is time the citizens of Canberra 
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accepted responsibility for looking after the mental health of 
its own residents, and set to work to make provision for an 
enlightened system of mental health care for those who live and 
work in the Territory",47 

I agree with this statement. 

In summarising this chapter, it is again noted that patients who 

are to be involuntarily committed still have to be transferred inter

state, to their financial detriment and to the jeopardy of family 

relations. Despite the good intentions of the Mental Health Department 

to implement community health care, civil rights of the mentally ill 

are jeopardised because of a lack of resources and lack of competent 

educated professional health workers. 

Similarly it has been shown that a persistence by psychiatrists 

of the CTHC in treating the mentally retarded as mentally ill instead 

of physically healthy slow learners, jeopardises their civil rights 

to receive competent professional care and encouragement by society 

to reach their individual potential. 

The model on which mental health care is based in the ACT is 

predominantly medical. The argu, ments against its sole use, and the 

construction of a model more suited to the comprehensive needs of the 

ACT are considered in Chapter 3. 
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Chapter 3 45. 

M)I)E[S OF MFNrAL HFAL'lli 

Introduction 

Many writers have advocated the use of models, as surrmaries of 

the way in which mental illness may be viewed. Bates et al have 

identified several models, each of which emphasizes a different aspect 

of mental illness. These models include: 

The legal model; 

The medical model which sees the patient playing a sick role; 

The medico-social model, which incorporates a medical and 

social model and emphasizes community psychiatry; 

The educational model 1 which acknowledges the significance 

to the mentally disordered of the three domains described 

by Bloom et al in their Taxonomy of .Educational Objectives: 

the cognitive, the affective and the psychomotor domains. 2 

This model also incorporates current emphasis on the impor

tance attached to behaviour modification for both the 

mentally ill and the mentally retarded. 3 

Bates has commented that the accept ance of one or other of these 

models has important implications for the way the mentally disordered 

are treated. She has written: 

11 1f 1 mad' people are seen as being sick, they will go for a cure, 
and the doctors will use drugs in hospitals, where nurses will 
care for these patients If madness is seen as a legal con-
struct to get disturbed people out of the way, then changes in 
the law would sol ve t he problem11 . 4_ 

The theories of menta l health and i llness do not form the theme 

of this study, and I have, therefore, concentrated on presenting the 
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accepted models of mental illness rather than arguing for a paradig

matic approach. In this cha~ter, I define mental health, describe 

mental health and illness in relation to Dunn's wellness - illness 
5 model , and argue that the use of any one of Bates' models in 

isolationftdrrthe other models, leads to inadequate and incomplete 

mental health care, with jeopardy to the individual's civil rights. 
I construct, accordingly, a mental health model which has equal 

dimensions of law, medicine and education, and stands on a base of 

ci vi 1 rights. This model is shown to subsume other models a 1 ready 

mentioned, and to be sufficiently flexible as to be utilised in any 

circumstances related to mental health care. In imp 1 ementi ng hea 1th 

care, the use of the Clark model6 is shown to be of value in deve-

loping the relationship between lawyer and client, between doctor/ 

health professionals and patient, between teacher and pupil, and 

between family and affected individual. It is shown to be of value 

in all areas of mental health and illness care. 

To use the phrase 'mental illness' implies that there must be 

also a concept of 'mental health', and indeed, mental health has been 

defined by the World Heal th Organisation as: "The full and harmonious 

functioning of the whole personality11
•
7 

The use of a health model to describe mental health reveals 

significant changes in attitude generally towards health and illness 

since 1945 in Australia. The Concise Oxford Dictionary defines health 

as II a soundness of body 11
, 
8 and for over one hundred years, this 

definition of health as physical well-being served Australian society 

well. The medical model related to physical illness and medical 

treatment; all mental disorders were seen to have their origin in 
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physical illness, and within such a model the concept of 'health' as 

related to 'illness' does not appear to have occurred. 

In 1959, however, Halbert L. Dunn proposed a model of illness 

and wellness in which health was seen as a continuum ranging from a 

very high state of wellness, down through the scale of average good 

health, eventually reaching extremely poor health and ultimately, 

death. 9 As shown in Figure 1, in Dunn's model, the health axis is 

bisected at right angles by the environmental axis: by application 

of this model to mental wellness and illness, the significance of 

environment upon mental well-being becomes obvious. 

For any health care to be given, however, a legal framework is 

required, within which health professionals may function. The legal 

model will, accordingly, be considered first. 

The Legal Model 

From the legal point of view, in order for a legal model to be 

used independently, it must surely need to safeguard civil rights by 

containing a clear definition of mental health and mental illness, 

because implicit in law, is a precision of definition; an exactness 

of what is meant by a statement. Likewise, working definitions of 

involuntary, voluntary and informal status are required, as well as 

legal guidelines for admission and discharge processes and for the 

use of physical and psychoactive drug therapy in mental illness. With 

regard to the legal model and mental retardation, one expects a 

precise legal definition of mental retardation, again, a working 

definition of the individual's status, and legal guidelines in relation 

to education. 
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With regard to the legal definition of mental illness, O'Sullivan, 

writing irt M~ntal He~lth artd The Law has stated th~t: "judges who 

must provide definitions where statutes fail, have not been too anxious 

to attempt to clarify 1 mental illness 111
•
10 

In the case W versus L, L.J. Lawton decided: 

11 The words (mental illness) are ordinary words of the English 
language. They have no particular legal significance. How 
should the court construe them? The answer in my judgement is 
to be found in the advice which Lord Reid recently gave in Cozens 
v. Brutus (1973) A.C. 854, 861, namely, that ordinary words of 
the English language should be construed in the way that ordinary 
sensible people would construe them11 .ll 

Each country and each state has attempted to define the problem 

in a way that will not violate the individual~s civil rights, whilst 

protecting the mentally disordered and guaranteeing the safety of the 

community. Many of the legal definitions are however, circular; for 

example, the NSW Mental Health Act {1958), which affects ACT citizens 

committed to NSW psychiatric hospitals, defines a 'mentally ill 

person' as: 

11 a person who owing to mental illness requires care, treatment 
or control for his own good or in the public interest, and is 
for the time being incapable of managing himself or his affairs 
and 'mentally ill' has a corresponding meaning".12 

Edwards has suggested that: "because of the varied manifesta

tions of mental illness, it is probable that mental illness is inca

pable of legal definition except in its wider sense 11
•

13 
If the 

definition is vague and circular. it is difficult to see how the 

legal status of the mentally ill patient may be accurately defined, 

and the civil rights of the mentally i 11 may be adequately safeguarded. 
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The terms used to describe the legal status of patients admitted 

for treatment are: involuntary, voluntary and informal, and these 

terms were introduced briefly in Chapter 1; they all relate to the 

degree of freedom or otherwise enjoyed by the patient in his or her 

acceptance of therapy within a psychiatric hospital environment. 14 

Involuntary Status 

It has already been stated also in Chapter 1. that the civil 

involuntary committal is the only type of involuntary commitment 

discussed in this study. It results when a state "uses its power and 

authority to involuntarily confine an individual to a mental hospital 11
•
15 

In discussing the legal framework of mental illness, Bates has 

clearly stated: 

"the right to one 1 s liberty is fundamental, and if one's liberty 
is to be removed there must be very clear spelling out of the 
conditions under which this removal can take place11 .l6 

She argues that consideration needs to be given to ensure that people 

are not committed because of pressure from relatives, because of habits 

which offend prevailing moralist or pressure groups, because of poli

tical views incompatible with those currently prevailing or because 

they rightly relate to criminal law not mental health legislation. 17 

Bates further suggests that: 

"most people would agree that involuntary detention is appro
priate when a person is dangerous to others • . • pe.op 1 e who might 
harm themselves or cannot care for themselves because they are 
mentally ill, should be subject to involuntary detention11 .l8 

Indeed legally, for civil com~it tal of this nature to occur, to 

diagnose and classify an individual as having a mental disorder is 

insufficient justification; the mental disorder must be of such a 



degree or character that if the individual were permitted to r~main 

at liberty, s/he would constitute a danger to self, others or property. 

Cockerham has suggested however, that with regard to the definition 

of 'dangerous', few concepts in law are as elusive. 19 This was 

demonstrated in a study conducted by Levinson and Zan York in 1974. 20 

This North American study was based on the files of a men ta 1 hea 1th 

programme in Atlanta, and found that: 

11 being male, young, unmarried, with a past history of psychiatric 
treatment and a person for whom help was solicited by a caller 
outside the person's household were all factors contributing to 
a diagnosis as 1 dangerous 1

• provided the person demonstrated 
disorderly behaviour in the presence of the mental health 
professional making the assessment11 ,21 

Levinson and Zan York concluded that since standards are imprecise, 

criteria unrelated to the pathological condition may unduly influence 

the attribution of 'dangerousness' to a particular person and the 

decision to commit that person to a psychiatric hospital. 22 

Again, Cockerham affirms that there is legal concensus, only on 

the most obvious arts of dangerousness, such as murder and direct 

physical harm either to self or others. "The issue (of dangerousness) 

remains one of the most unsettled areas of the law 11
•
23 

It would seem also that the legal framework as it currently 

exists, permits arbitrary arrangements for admission to the psychiatric 

hospital. Goffman has criticized the standards of all admissions, 

making the significant point that there are no objective and univer

sa.lly accepted standards in any country for the involuntary admission 

of patients. 24 With regard to the involuntary committal procedure, 

O'Sullivan has attested that NSW is the only state in which a patient 

about to be i nvo 1 untari ly committed to the psychiatric hospital, 
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enjoys the benefit of 1 ega l represen ta ti on before a magisterial 
. 25 

enquiry. Never the 1 ess, in NSW it is not required currently that 

evidence be taken on oath, nor that the individual whose admission 

is sought, should be notified in advance of the hearing. That person 

does not have the right to cross-examine, to produce independent 

witnesses, or to be legally represented. The superintendent of the 

admission centre is obliged to give due notice to the patient's 

nearest relative of the intention to take the patient before a 

magistrate but that relative does not have a right to be present at 

the hearing or to be heard. Furthermore, the magistrate is not 

required to keep a written record of the proceedings nor is there a 

right of appeal against the magistrate's decision. 26 

The Edward's Committee has alleged that the magistrate's 

hearing is brief; an average hearing takes no more than five or ten 

minutes, . One is compelled to compare the procedures with the 

elaborate safeguard of the plaintiff in a criminal law court. It is 

customary, furthermore, to present medical evidence by way of written 

certification, rather than in person. 27 The evidence is unable to 

be tested because the majority of certifying doctors do not attend the 

hearings. Incongruously, then, evidence which may well have been 

hearsay initially is, nevertheless, usually accepted by the magistrate, 28 

Considerable emphasis is laid in this study on involuntary 

committal because of the deprivation of liberty involved. It is 

reaffirmed, however, that the majority of patients are of voluntary 

status. 
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Voluntary Status 

The justification for voluntary admission with the emphasis on 

maintaining the patient within the community environment as far as 

may be possible (the open door policy), is that there is no point in 

keeping patients apart from the community if they can manage to live 

within it, once they have received the maximum amount of help from 

the institution. Further, it is believed that the voluntary patient 

escapes the hannful effects of stigma, whereby s/he is labelled as 

a psychiatric patient, and institutionalisation described by Goffman 

and often associated with involuntary admission. 29 Institutionali

sation refers to the problem that patients experience whereby having 

confonned to a long-term institutional environment with its pater

nalistic, authoritarian attitude, they have difficulty in readjusting 

to autonomy within the community after hospital discharge. 30 

In New South Wales, Victoria and Western Australia, O'Sullivan 

has stated that the term 1 voluntary 1 is misleading; the status would 

be better described as 'conditional-voluntary 1 because a patient 

must first give notice of intention to leave, and consequently, until 

notice has been given and the statutory period of notice has elapsed, 

the so-called voluntary patient can be detained11
•
31 

This conclusion follows from the decision in Paul v. Paul (1954) 

V,L.R. 33. In that case Mr Justice Dean referred to a so-called 

voluntary patient and said: 

11She was entitled to leave upon giving seventy-two hours notice 
in writing of her intention to do so. Does this mean that, upon 
giving such notice , she was free to depart without waiting for the 
period of seventy-two hours to expire? I think this would be 
too restricted a constriction to place on the subsection, which 
is designed to afford the authorities an opportunity of taking 
actiori which will prevent the patient from leaving. It cannot 
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reasonably be taken to mean that such a patient may walk out 
provided that upon her departure she gives a notice of her 
intention ••• The authorities would be justified in holding the 
patient against her will until the expiration of seventy-t"wo 
hours notice 11 .32 

The statutory periods of notice vary between each of the relevant 

states: O'Sullivan has argued that a patient might be regarded as 

having voluntary status if the patient has entered hospital with prior 

knowledge of the implications of the status in question and with full 

knowledge of the rights involved in the status. It is difficult to 

understand how a patient may be deemed voluntary ifs/he is unaware 

thats/he has a right to give a certain number of days' notice and 

then leave. 33 

·rnformal Patient Status 

An informal patient is one who enters hospital without the need 

for signing any kind of application and who may leave at any time 

without giving notice. Patients who are currently receiving treat:men..: 

within the Capital Territory Health Commission hospitals for psychi

atric illness are informal-voluntary patients. This is the only legal 

status which can be afforded to them. 34 

There is a potential danger in both the conditional voluntary 

and informal patient status for the civil rights of the patient. Most 

of the problems for the civil rights written into the Mental Health 

Acts are specifically related to the involuntary patient. The Edwards 

Co1m1ittee35 , in reviewing the NSW Mental Health Act (1958) has taken 

cognisance of the fact that a voluntary or informal patient, ignorant 

of his/her rights or excessively acquiescent, could remain in hospital 

indefinitely as far as the law is concerned. The Committee has 

recommended an insertion of a section into the NSW Act aimed at 



ensuring that voluntary patients be made aware of the implications 

of voluntary status. 
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If th~ legal status of the mentally ill patient is not well 

defined, perhaps lawyers nevertheless provide precise and well defined 

guidelines for the use of treatments such as ECT, psychosurgery and 

psychoactive drug therapy. The psychiatric uses for which ECT may 

be employed have already been discussed in Chapter 1. While the use 

of drug therapy has considerably reduced the use of ECT O I Sullivan 

' has emphasized that such therapy remains essential for treating the 

severely depressed patient who is a very real suicide risk; there is 

a three weeks' time-lag between commencing anti-depressant drug 

therapy and reaching a therapeutic dosage. During this time, a 

patient could well commit suicide. 36 . 01Sullivan does recommend that 

there should be binding regulations on the use of ECT such as were 

recorm1ended by the Royal College of Psychiatrists in UK in 1977.37 

As in Australia, there had been considerable activity by the anti ECT 

lobby prior to this date and 11 by lack of intelligent information among 

the public 11
•
38 Nevertheless despite recommendations from the Edward's 

Committee, both Edwards and O'Sullivan have admitted that the Mental 

Health Acts in Australia provide marginal guidance only regarding the 

administration of ECr. 39 

In the use of psychosurgery, there are very grave implications 

for the in~egrity of the patient's personality. Through a variety 

of surgical manoeuvres and operations on brain tissue, changes can 

be brought about in a patient's behaviour, and modifications in his/ 

her emotions. 40 Theoretically, negative behaviour such as aggression, 

and varieties of compulsiveness could be relieved. There are risks 
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to life in these operations, while a dulling of the intellect can also 

ensue. 41 O'Sullivan has commented that there would seem to have been 

an absence of control groups during the early experimental stages of 

psychosurgery. 42 Despite psychosurgery representing a very serious 

aspect of therapy, it is disturbing to know that only three Australian 

states "exercise contro 1 over psychosurgery. In one of those three, 

the system provided for in the (mental health} Act is being ignored 

and a system without legislative authority is in operation 11
•
43 In 

the areas of ECT therapy and psychosurgery, the legal model on its 

own would then seem to be inadequate to safeguard the civil rights 

of the patient. 

The relationship between psychoactive drugs, such as the pheno-

thi azi nes, and treatment of the schizophrenias. and other major psychotic 

conditions has already been discussed in Chapter 1. The advent of 

these drugs compelled the re~writing of legislation related to mental 

health care. It might be imagined that such an important area of 

treatment as drug therapy, therefore, which can produce such over

whelming changes in behaviour would be the centre of considerable 

legal interest, and that lawyers would legislate carefully against 

their abuse. This is not so. In not one of the Mental Health Acts 

are provisions made for regulating the use of psychoactive drug 

therapy. In fact, drug therapy is not mentioned at all. 

Bischarge Procedures 

With regard to discharge procedures, these vary from state to 

state, and provisions are made in each of the State Mental Health Acts 

for both the menta 11y ill and men ta 11y retarded. Voluntary patients 

may be dischar ged m Victoria and Western Australia upon their 

giving 72 hours notice of intention to leave, or seven (7) days 
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notice in writing in NSw. 44 During this time, however, if the Medical 

Superintendent of the hos pi ta 1 deems it necessary, the patient can 

be detained by changing the status from voluntary to involuntary. 

Thus a patient who does not wish to accept ECT may be compelled to 

do so by a cha_nge of status. 

There are a variety of measures in each state related to dis

charging involuntary patients, and considerable powers are vested in 

the Medical Superintendents. When compulsory detention is enforced, 

there is an avenue of appea 1 through Mental Hea 1th Tri bun a 1 s, as 

explained in NSW Mental Health Act, 1958. 45 Membership of such a 

body, as specified in that Act consists of "legal and medical members 

(and) •.• other occupational categories 11
•
46 Legal authorities and 

civil rights 1 activists have claimed that it is unlikely for medical 

advice to be disregarded by lawyers of the Tribunal. The aim of such 

a Tribunal is to reconcile the civil right of 1 personal freedom' for 

the patient with the civil right of 'safety' for the community. In 

so doing, J.C,"Wood has expressed grave reservations of the ability 

of a Tribunal whose members reviev✓ many quite hopeless cases constantly, 

to maintain sufficient objectivity as to deal effectively "with a 

reasonable proportion of cases in which there is a real possibility 

f h f f t d • • t • 11 47 o a c ange o u ure 1spos1 10n. 

With regard to informal patients, they may come and go as they 

please: there are no restrictions. However, as O'Sullivan explains, 

their status may also be changed by the medical officer, and their 
48 subsequent detention for treatment can be enforced. 

There are then,serious deficiencies in the legal model: 
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deficiencies in definition of mental illness, in the application of 

status definitions to admission procedures, and to the control or 

othen-1ise which a patient may exercise over his/her therapy. There 

are also grave statutory ommissions and discrepancies regulating the 

use of therapies in mental health care such as ECT. 

In Chapter 2, the need for rehabilitation and possible re

education has been discussed, not only for the patient but also for 

the family during hospitalisation, and after discharge. Butterworth 

and Skidmore argue that, for the significance of predisposing factors 

of mental illness such as stress, marital disharmony and economic 

problems to be understood, education of both the community and the 

individual need to take place. 49 No provisions are made in mental 

health legislation for education. Nor do statutory regulations exist 

to provide for 'follow up 1 care in the community after an episode of 

psychiatric illness. 

There is then a curious imprecision in the legal model and 

deficiencies in its provisions for implementation. Yet, as shown in 

Chapter 1, when lawyers were completely responsible for admission and 

discharge of the mentally ill during the nineteenth and early twentieth 

centuries, it was essentially the preciseness of law which disadvan

taged patients,an9 deprived them of their civil rights of freedom, 

long after they were medically presumed fit for discharge from the 

asylum. 

The disadvantages for the mentally retarded are equally manifest 

in the legal model. Legislation for the mentally retarded is included 

in the various Mental Health Acts, so that the definition of mental 
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illness, for example, which is given in the NSW Mental Health Act, 

(1958), is expected to be adequate for both mental illness and mental 

retardation. Yet Hayes and Hayes inform us that only 4% of the total 

population of mentally retarded people are severely handicapped, that 

is, unable to safely care for themselves or to manifest safety 

survival skills.50 Both Hayes and Hayes, and O'Sullivan argue that 

the effect of the Men ta 1 Hea 1th Acts is to treat a 11 the mentally 

retarded as though they were the 4% severely handicapped, whereas 

their deficiencies (for 96%) range from negligible to varying degrees 

f . . h d" 51 o 1ncreas1ng an 1cap. 

With regard to admission, the mentally retarded are provided for 

by the same admission procedures contained in the various Mental Health 

Acts. O'Sullivan has written that: 

11 the system as it operates at present, contains disadvantages 
for the retarded and their parents. If parents ••• need a 
break ••• they may not take it because if they were to place 
their child in a hospital, the child could be scheduled and come 
under the Mental Health Act, perhaps indefinitely11 .52 

It is true that there are varying policies in different states - but 

such enlightenment as ex-ists in South Austr.a:tia,would not seem to owe 

anything to the lawyers. 53 

Historically, society has rarely championed the disadvantaged 

slow learners by demanding legal safeguards for them. Speaking at a 

conference held in Sydney in 1978, Mr Edward St.John, Q.C., declared 

that: "the mentally handicapped had nothing to say to the law •.• 

Therefore the law had nothing to say to them either, for it had never 

been asked 11
•
54 

This study states that it is time to begin that dialogue. 
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The use of a legal model on its own is clearly inadequate for 

either the mentally ill or the mentally retarded. Law has been shown 

to be too precise to permit of interpretation of all the various 

degrees of behaviour demonstrated by the mentally disordered, and yet 

curiously imprecise in defining mental illness itself. Further, 

because of the inability of 1 awyers to interpret law adequately for 

these people, the civil rights of both the mentally ill and the 

mentally retarded are shown to be often in jeopardy. It is nmt shovm 

that the medical model used on its own in relation to mental health 

and illness is equally unable to adequately answer and safeguard the 

needs of these most vulnerable people. 

The Medical Model 

The medical model itself implies that there must be (1} an 

organic cause, (2) certain assumptions about diagnostic methods and 

(3} a certain approach to treatment strategy. 55 Within this model 

is incorporated Talcott Parson 1 s 1 Sick Model' in which Parsons 

specifically defines the 'sick role 1
, from which, he postulates, four 

consequences follow: 

The sick person is excused by society from fulfilling his 

normal social obligations such as going to work every day. 

He may legitimately for instance, remain in bed all day, 

The sick person is not blamed for his condition and therefore 

need not feel guilty about his unfulfilled social obligations. 

It is recognised by both the patient and society thats/he 

must want to get well and make every effort to do so by 
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recognising the need of outside help. The role of the sick 

person is only legitimised whens/he cannot help being sick. 

The patient must put himself into the hands of those agents 

appointed by society as technically competent to help, 

namely doctors. It is tacitly understood that the patient's 

role includes co-operating with the doctor in order to get 

well. 56 

Illness is thus seen by Parsons as deviant behaviour, in that 

the patient fails to fulfil his or her other expected role in society; 

therefore, Parsons stresses restoration to the normal societal role 

as an essential part of the therapy. This presupposes that society 

as a system is ideally in a state of equilibrium, so that. for example 

stress and change are dysfunctional. Further, Parson's model assumes 

that the doctor will be accepted as the only technically competent 

person to assist the patient. 

This 'subsumed' model is discountenanced as being applicable in 

its own right because, by his own definition, Parsons disallows 

illness as a component of mental illness: 

11 A mentally ill person is then, in my view, a person who by 
definition cannot get along adequately with his fellows, who 57 presents a problem to them directly on the behavioural level 11

• 

Such a definition would ignore the organically based psychoses and 

neuroses. 

The great value of Parsons' model is that it clarifies the 

conceptualization of the medical model and demonstrates how such a 

model works. The medical model itself which incorporates Talcott 
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Parsons' 'sick model', is not considered to be adequate for use in 

mental health care, because such a model is totally related to medical 

theories and permits of no other dimensions but those related to 

medicine. 58 The medical model, however, continues to exert conside

rable influence both in hospital and in co1T111unity psychiatric health 

care and should be discussed briefly. The influence of this model 

is not surprising since all psychiatrists are, in the first instance, 

medical practitioners. Psychiatric nurses are, initially, general 

trained nurses whose nursing education in Australia has been entirely 

based on the medical models and who will be likely to describe mental 

illness within acknowledged medical classifications. 

Medical Classifications of 1 Menta1·111ness 1 

In relation to mental health, it is important to know what dis

orders of mind are covered by the phrase I mental illness'. That 

mental disorders include a very wide range of human conditions can 

be noted from Section V of the Eighth Revision, of the International 

Classification of Diseases. 59 This section is intended 

"for the classification of patients seen at mental hospitals, 
psychiatric clinics, mental deficiency institutions and similar 
facilities where the main interest is in the mental state of 
the patient. It, therefore, includes all forms of mental 
disorder, even those associated with or secondary to physical 
conditions 11 ,60 

These disorders are classified into three broad groups and are 

described in Chapter 1: 

the psychoses; 

the neuroses, personality disorders and other non-psychotic 

mental disorders; and 

mental retardation. 61 
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Not only lawyers have difficulty, however, in defining mental 

illness. The work of Scadding is important in this regard. Scadding 

defines disease as: 

"the sum of the abnormal phenomena displayed by a group of 
living organisms in association with a specified common charac
teristic or set of characteristics by which they differ from the 
norm for their species in such a way as to put them at a biolo
gical disadvantage".62 

Scadding 1 s work is important, in that he demonstrates that the 

problems in defining mental illness relate not to the fact that 

mental illnesses of a classical type exist as. disease or syndromal 

entities, but relate to uncertain aetiological factors (such as 

biochemical, genetic). 63 Moore has commented that our language is 

rich in providing labelling vocabulary for various mental powers. 

For example, 

"we have capacities of perception, of memory, of imag,ination 
or learning; the basic capacities of reasoning and thinking; the 
capacities to feel emotion, and the capacities of6Will to have 
one's emotions and desire issue in one 1 s action". 

It is surely the impairment of these mental functions that we have 

in mind when speaking of someone as being mentally ill. 

It is suggested then that these symptoms are behavioural 

symptoms and that, consequently, the criteria which are applied to 

the mental illness definition should be linked to the behaviour of 

the individual who is considered to be mentally ill. The person ~ho 

is deemed to be mentally healthy responds in a predictable and intel

ligible manner to situations. For example, when hungry, s/he can 

perceive a need for food and utilise both will and desire in order 

to obtain and eat. Such a person may have, perhaps, personality 

traits of vanity or discourtesy. Characteristically, future behaviour 

will be predictable because there is a pattern of vanity or discourtesy 
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in the past and present and these traits will not interfere with the 

psychological drive to answer the physiological need for food in order 

to reduce the hunger stress. 

The •mentally ill 1 individual, however, may have an unintelligible 

pattern of past behaviour - perhaps no pattern at all - and his/her 

future behaviour is consequently unpredictable. The actions may be 

unintelligible, they may be inconsistent and incongruent because of 

being unconscious and therefore they do not fall into a pattern of 

consistent, coherent wants. Thus, although ~unger may be present, 

such a need may be ignored and not even be recognised. Behaviour may 

be aggressive or discourteous for no apparent reason at one instance 

and unpredictably gracious in identical circumstances at the next 

instance. Such behaviour is deemed irrational to those labelled as 

'mentally ill' and it is essentially the irrational behaviour which 

is the primary symptom of the mental incapar.ities called 'mental 

illness'. 

"The mental abilities of perception, memory, imagination and 
reasoning are necessary for the acquisition of rational beliefs 
and the rendering of consistency between belief sets and between 
desire sets Being mentally ill means being incapacitated 
from acting rationally in this fundamental sense11 .65 

If the definition of mentally ill is accepted as being incapa

citated in this manner, does it provide clear guidelines for the 

medical model to be used in relation to committal procedures for the 

mentally ill? Unlike lawyers who are concerned with the relationship 

of an individual to a particular act committed by that individual, 

doctors recognise a range of normality along a continuumfromsubnormal 

to abnormal. Because mental disorder is currently deemed an 1 illness 1
, 

the decision as to whether a patient is rational and 'competent' or 
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irrational and 'dangerous', rests with the r.::;dical practitioners. 

It will be shown that usins t:12 medical model, the diagnoses are 

arbitrary and intuitive. They are not the result of measurable 

evidence. It is suggested that the use of medical intuition and 

arbitrariness in diagnosing and admitting the involuntary patient 

may be one of the causes of interprofessional tension between doctors 

and lawyers. Some doctors assert that medicine lacks the parameters 

of an adequate legal definition of mental illness; therefore, most 

psychiatrists have to rely upon their own concepts 

of mental illness when considering involuntary committal. 66 The 

result has been that instances have occurred of doctors using legis

lation improperly in relation to involuntary admission. For example, 

in 1966, a study was conducted on the first 100 consecutive admi ss i ans 

made on medical referral to the Rozelle Admission Centre of Callan 

Park Hospital, NSW. Subsequent diagnosis revealed that the persons 

admitted fell into three main categories: Group 1 consisted of 50 

persons who were not suffering from mental illness in the strict 

interpretation of the term. They had been admitted mostly because 

of problems of emergency disposal and their diagnoses included 

drunkenness, personality disorders, drug overdoses, vagrants requiring 

social attention and I casual habi tues I of various kinds. Group 2 

comprised 34 patients suffering from mental illness in the classical 

sense, Functional psychosis and parasuicide were the principal causes 

of admission. Group 3 comprised 8 patients who were actually suffering 

from the terminal stages of physical illness but in whom mental symptoms 

were apparent and creating problems. Therefore, of these 100 admissions, 

only 34 were appropriate admissions within the meaning of the Act. 67 

Such findings do not bode well for protection of the patients' 
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civil rights and do not encourage lawyers to place confidence in the 

doctors' diagnostic ability. How accurate then, are the doctors' 

imprecise assessments used in determining 'dangerousness'? 

Figures given by Walker, Hammond and Steer indicate that, with 

each occasion of successful personal violence on a person, the proba

bility of further occasions of violence will increase as follows: 

1st occasion - 14% of 264 offenders 

2nd occasion - 40% of 45 offenders 

3rd occasion - 44% of 16 offenders 

4th or subsequent occasion - 55% of 11 offenders.68 

Lucas accepted the problems of having an adequate definition and 

stated that prediction is an inaccurate and unscientific process but, 

nevertheless, emphasised that: 11 Many psychiatrists would assert that 

there are useful clinical guidelines for the assessment of suicide 

potential and in some cases homicidal potential". Further, he argued 

that: "the psychiatrist can give useful opinions regarding ways in 

which the likelihood of dangerous conduct can be reduced even if the 

probabi 1 ity of its occurring cannot be really estimated". 69 

It would appear then that indeed intuition based on medical 

experience, is used to interpret legal concepts within a medical frame

work and often to make a diagnosis. 

If a diagnostic error is made, it may be compounded by basing 

ensuing therapy upon that diagnosis. For example, to diagnose a 

patient as not dangerous, and as suitable for treatment in a community 

setting, only to find that the patient harms members of the community, 
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but is not responsible for his/her acts, violates the civil rights 

of members of the community, and may invoke criticism from lawyers 

who argue that society has a right to be protected from harm and from 

those who may be harmful. Arbitrary arrangements for admission 

to the psychiatric hospital mean that the voluntary patient does 

not fare any better~-- --

Goffman, v1riting in Asylums has described the 'career' of a 

mentally ill patient as a process of alienation, in which the patient 

is removed from the normal society in which his/her behaviour has 

become unacceptable, to a psychiatric illness environment, into which 

s/he is accepted either by voluntary or by involuntary committal. 70 

Goffman has criticized the standards of all admissions, making the 

significant point that there are no subjective and universally 

acceptable standards for admission to psychiatric hospitals. 71 This 

claim is substantiated in a well-publicized study of voluntary admis

sion procedures conducted by David Rosenhan 72 in which a group of 

eight supposedly normal persons presented for admission as schizo

phrenics at different mental hospitals located in five different 

states in United States of America. All were admitted, and once in 

hospital they reverted to their normal, usual behaviour. Despite 

their 1 sane 1 behaviour after admission, they were never detected by 

the staff who considered that "note taking 11 and diary writing could 

fit into the "bizarre behaviour11 category. The "fakes", however, 

were recognised by other "real" patients who accused the pseudo

patients of being either journalists or college professors "checking 

up" on the hospital treatment. The conclusions reached by Rosenhan 

were that practically anyone, sane or insane can gain admission to 
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a psychiatric hospital and once admitted, the patient's behaviour is 

measured against the diagnosis. 

Goffman concludes that whether the deviant is launched upon a 

career as a mental patient depends, for example, upon the contingen

cies such as visibility of the offence, the socio-economic status of 

the patient, the availability of treatment, the convenience of autho

rities and the opinion of judges in criminal proceedings. 73 Be

coming a mental patient can be a highly arbitrary process, whatever 

his or her legal status may be. 

Once the patient is admitted, does usage of the medical model 

safeguard the patients 1 civil rights in relation to physical therapies? 

We have seen already that the legal framework is inadequate for the 

safeguarding of patients 1 receiving physcial therapy such as ECT, 

psychosurgery and drug therapy. 

While many members of the community express hostility towards 

ECT with statements such as: 11 Patients are being given electric 

shocks to make them compliant", many psychiatrists argue in favour 

of ECT. Professor Whitlock, for example, has stated: "that the use 

of a safe, effective and ..• harmless method of carrying out ECT in 

the 1930s has probably done more to reduce the hazards of suicide by 
74 deeply depressed patients than any other form of treatment" Clear 

documentation exists expressing the value of this treatment. Peter 

Hayes has written that the time spent by depressed patients in the 

Victorian type institutions pr ior to World War II was reduced seventy 

percent by the treatment. 75 A. Crowcroft is equally complimentary 

to ECT and attributes its use to the saving of "tens of thousands from 
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depression and/or suicide". 76 

It is difficult to explain the opposition to ECT and I suggest 

that the objections may be aesthetic. It is not a pleasant sight to 

see a patient reacting to the treatment but neither is an abdominal 

operation, yet the same outcry is not produced concerning the 

thousands of general surgical operations performed annually. 

O'Sullivan has commented in relation to arguments that perhaps it is 

because of the mind being involved that there are objections, that 

presumably no-one would object if the current was applied not to the 

temple but to the chest to prevent death from cardiac arrest. 77 Yet 

changes to cardi~c electric voltage in the defribrillating process 

can affect the individual as dramatically as ECT. 

O'Sullivan has stated that legal guidelines are required for the 

administration of ECT, but that many doctors 11 resent any suggestion 

of control over how they administer any procedure 11
•
78 Such an attitude 

may be difficult to justify in an increasingly better informed 

community which may hold its professionals accountable for their 

behaviour and standards of care. 

The lack of legal safeguards for psychosurgery has already been 

discussed. and much depends on the integrity of the medical profession 

to safeguard the patients• rights. In 1980, Douglas Carroll and Mark 

0 1 Callaghan wrote a letter to The Guardian newspaper in UK which gave 

a preview of information to be contained in a proposed book they were 

writing on psychosurgery. The research for the book had included a 

study of 15,000 patients who had undergone this type of operation. 

O'Sullivan has reported that the analysis by Carroll and O'Callaghan 
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did little to commend psychosurgery in general. 79 As already stated, 

early psychosurgery has been undertaken without the use of control 

groups, which would seem to contravene the ethical standards of 

medical research, and the patients' civil rights. 

The medical model may be said to be most successful in relation 

to the use of drug therapy. Current research on brain chemicals as 

instanced by W. Cockerham, focusing on those compounds responsible 

for neurotransmission, has shown that an increase in the supply of 

noradrenaline can have a significant effect on increasing the rate 

of recovery from the depressive disorders. Haloperidol, chlorpromazine 

and the tranquillizing drugs of the phenothiazine group are used 

effectively in the treatment of the schizophrenias. 8° Further, 

Cockerham declares that the phenothiazine groups of drugs are also 

used to block the action of dopamine, another neuro-transmitter whose 

hyperactivity is thought to be important in the production of paranoid 

delusions and auditory hallucinations. 81 Studies by May of patients 

diagnosed as suffering from acute schizophrenia have shown that drug 

therapy provides better short-term results within the hospital setting 

than psychotherapy alone,and that drug treatment combined with 

effective forward planning for the patient's future after discharge 

from hospital is more effective than drug therapy on its own. 82 

Bandura et al, however, have queried the medical ethics of drug 

therapy emphasis, claiming that the automatic treatment of symptoms 

with a suitable drug does not change the ~ause of an illness, which 

b . l . . . 83 may e soc1a 1n or1g1n. Civil rights' activists have indeed gone 

further and labelled all psychoactive drug therapy as "The liquid 

cosh 11
,
84 There is an obvious reliance on the medical practitioners' 
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prescribe drug therapy ethically, but not intuitively. 
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With regard to the medical model and the mentally retarded, they 
. 

are not sick, but are slow learners. To Lncorporate them within the 

medical model, therefore, and to ignore their educational needs would 

seem to be a serious violation of their civil rights. As demonstrated 

in Chapter 2, the CTHC assesses the number of mentally retarded people 

occupying hostels by the bed occupancy rate - like a hospital (page 38). 

Whereas, were the medical model not to be so all-encompassing, they 

might be numbered by the total number of rooms occupied - like a 

hotel. 

To use either of these mode 1 s, 1 ega 1 or medical, on its own, 

would obviously be detrimental to the mentally ill and retarded. In 

the foreword to John O'Sullivan's authoritative textbook, Mental Health 

and the Law, Graham Edwards has described the law as: "being concerned 

with civil liberties and the patient's right to freedom, maintenance 

of reputation and adequate representation11
•
85 Edwards has also voiced 

the disquiet of many lawyers that, perhaps in relation to compulsory 

hospitalisation, both doctors and lawyers should reconsider the legal 

and medical perspectives of involuntary committal, lest the pendulum 

be allowed to swing too far, this time in the medical direction. 86 

Edwards believes such an occurrence would be as detrimental to the 

patients 1 civil rights as the law controlled 19th century Lunacy Acts. 

There appears to be a great need of caution in using either one of 

these models on its own, because the concepts represented in law and 

medicine, tend to overlap and to merge with one another. When one 
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model is used on its own. the whole civil rights needs of the indi

vidual are, therefore, incompletely maintained. 

Medicb-S6ti~l Model 

Similar to the medical model but transposed to the world of the 

community is the medico-social model. 

The 'social aspect' of the medico-social model relates to the 

theory of community psychiatry as developed by Gerald Caplan, in which 

it is argued that there is a need for preventive psychiatry in order 

to identify and el imi·na te influences that are dangerous or harmful to 

mental health, and to support those influences which positively 
87 . 

encourage mental health. Further, Caplan argues that the psychia-

trist has a special role to play in the elimination of those aspects 

of the environment which adversely affect or harm the individual. 

Thus, Caplan sees the psychiatrist as a key figure in improving and 

maintaining mental health by acting as a change agent in the community, 

a health leader with enormous influence which can be used to encourage 

government to change laws, to set moral standards, and to promote 

value systems. 88 Caplan asserts that the psychiatrist should be 

responsible for crisis intervention at critical periods during an 

individual's life, such as times of birth, traumatic injury and be

reavement. Crisis itself is defined by Caplan as: 11 
••• a psycho

logical disequilibrium in a person who confronts a hazardous 

circumstance, that for him (sic) constitutes an important problem 

which he can for the time being neither escape nor solve with his 

customary problem-solving resources" •89 Within the community~ Caplan 

argues that the psychiatrist should work responsibly in order to 

assist people with any type of disorder, including maladjustment in 
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social , educa tiona t, occupa ti ona 1 or re 1 i gious areas. go 
J 

The medico-social (community) mental health model has found 

widespread favour throughout the western world and it is now a costly 

part of public sector spending. With such responsibility being 

assumed by the psy~hi atri st, one should enquire why such a programme 

has found widespread favour and what are its dangers. The following 

reasons are suggested for its popularity: 

The introduction of psychoactive drugs which have made it 

possible for people to receive treatment at home and,there

fore, without disruption to their lives. 

The recognition, both politically and socially, that within 

the community are the undiagnosed, untreated and chronically 

impaired, all of whom may be socially disadvantaged and 

whose families, by association, may also be socially disad

vantaged. In June 1973, a report from the National Hospitals 

and Health Service Commission Interim Committee had this to 

say: 

11About one quarter of the total population of Australia 
suffers from some disease condition which will never be 
cured in the light of current knowledge, and one person 
in every ten is disabled by these chronic infirmities. 
Almost one-third of those troubled by chronic disease are 
under the age of sixty. Most have associated psychological 
and social disabilities. In addition, the incidence of 
disablement in older people increases to the point where 
four out of ten of those aged seventy-five and over are 
limited to one or more of their daily activities. About 
two percent of the population have some serious mental 
illness or handicap and an additional six per cent suffer 
from significant psychological disorders. Large numbers 
have co-existing emotional and physical disorders. They 
require more support, alleviation, special training, 
rehabilitation and care in the community than is available 
at present11 .91 

A general dissatisfaction throughout the western world with 

the psychiatric practice of offering treatment only within 
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the psychiatric hospital environment. 92 

A recognition as stated by Stephenson that within a medico

social model, a patient may be expected to behave as normally 

as possible, within the restrictions of his or her disability. 93 

Within this model, John Stephenson asserts that the mentally 

i 11 or retarded should be able to take as much responsibility as may 

be possible for his/her own life and actions. Such actions, however, 

require the acquisition of basic living and social skiils, 

which need to be taught by, for example, behaviour modification 

techniques. 94 These techniques are used in the practice of 'milieu 

therapy' and the development, consequently, of a therapeutic environ

ment within both the hospital and community setting (the therapeutic 

community}. 

Hanvey has described the therapeutic • community as a curiously 

hybrid creature: 11 It is a riddle within an enigma, multi-faceted, 

internationally discussed, but difficult to analyse and capable of 

evolving and undergoing the kinds of internal changes which would 

have killed less sturdy beasts 11. 95 There is confusion about what a 

therapeutic community is because of too imprecise and interchangeable 

use of tenns such as 'milieu therapy 1
, 'social therapy 1 and even 

administrative therapy'. 

1 Milieu therapy 1 has been defined as : 11 A scientific manipulation 

of the environment aimed at producing changes in the personality of 

the patient11
• 
96 Admi ni strati ve therapy i s seen as: 11 The art of 

treating patients in a psychiatric institution of adminsitrative 

means 11
•
97 
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Punch has indicated that: "The wide variety of meaning which 

the phrase embraced can suggest that there really is no shared 

definition. To some sceptics the therapeutic community like art~ is 
98 anything you can get away with11

• 

Four fundamental themes ori gi na lly suggested by Rappaport 

characterise the therapeutic community. They are: democratisation. 

reality confrontation, communalism and permissiveness, 99 All relate 

to behaviour modification: 

( i) Democratisation: in which decision making concerning 

patients as members of the community is not to be made 

autocratically; the patients ultimately are to be: respon

sible for themselves and for each other. 100 

( ii) Reality confrontation: this refers to the belief that 

patients should be continually presented with i nterpre

tati ons of their behaviour as seen by others. 101 The 

individual 1 s conduct is thus reflected back to him or her 

in the hope thats/he will accept interpretation and 

modify the offending behaviour. 

{iii) Communalism: this is a general sharing of amenities and 

informality which leads to formation of good interpersonal 

1 t . h. 102 re a 1 ans 1 ps. Instead of being passive recipients of 

treatment, patients are to be encouraged to be active in 

helping themselves and others with the emphasis on com

munication of feelings and views which may be of thera

peutic value to other members of the community, Commu

nalism provides the framework for democratisation and 

permissiveness to develop . 

( iv) Permissiveness. Unlike the definition accepted by society 
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to describe a lax attitude towards, sex, viplence and social 

deviance, within the therapeutic community terms, permissiveness 

means the toleration of deviant behaviour, and having discussions 

in order to understand such behaviour rather than taking disci

plinary action. 103 

Use of education however is needed to develop the therapeutic 

community by· aiming at behaviour modification, self-awareness, deve.

lopment of good interpersonal relationships and personal responsibility 

by the patient. 104 Both the hospital and the community are organised 

as therapeutic communities. The hospital situation requires the 

support of an educated health team, while the complicated community 

environment requires both a health team and a family educated in the 

knowledge, skills and understanding of the individual and his/her 

health problem. In addition, a support system is required to provide 

resources which will aid such families under stress, encourage the 

education of the mentally ill, and actively support rehabilitation. 

The community requires education in the needs for such essential 

resources. It has al ready been emphasized, however, that such skilled 

health professionals do not exist within the CTHC health care services 

for the ACT. 

In order to develop a therapeutic community, the professional 

skills required by the health team include an ability to undertake 

casework by utilizing case studies and developing health profiles. 

A case study is defined by S. Isaac and W.B. Michael as a means 

of 11 study (ing) intensively the background, current status and 

environmental interactions of a given social unit: an individual 
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. t•t t• •t II 105 group, ins, u ,on or commun, y. The student thus, may learn 

about the individual in a holistic way; that is, the physiological, 

psycho-social and spiritual problems of the patient or client are 

identified, so that the required health team members may treat the 

problems. As the therapeutic care of the patient progresses, so a 

'health profile' is constructed from the past health history and 

present therapeutic care. For example, an elderly patient may be 

showing signs of severe depression following the death of her spouse. 

In this present mental state, she cannot be persuaded to bother to 

eat, to care for herself or to meet with people. She may be a diabetic 

in need of daily insulin who, as a result of her dietary negle~t, is 

discovered to be in a diabetic coma when her daughter pays a weekly 

visit. Merely to remove such a patient to hospital and to treat the 

diabetes is only short term physiological crisis intervention. The 

whole profile tells one of expressions of grief and depression. The 

community nurse acting as a resource agent, can arrange for 'me~~s 

on wheels' of an appropriate diet, can visit daily to give insulin, 

to assess the medical and social situation, and to integrate the 

necessary resources; the social worker can ensure that financially the 

patient's interests are safeguarded; the family can be more supportive. 

All the manifestations are treated by the appropriate team members 

within the therapeutic community by utilizing the 'casework approach'. 

The professional education of psychiatric social workers, 

occupational therapists and physiotherapists includes developing the 

skills required for casework. The knowledge and skills related to 

communication theories, counselling and crisis intervention are 

involved, as well as learning how to involve the patient in decision

making.106 The acquisition of these skills has not been part of the 
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basic nursing curriculum within the ACT, and the shortage of other 

categories of health team professionals has prevented the medico

social model being adequately represented. With the lack of 

educational input into this model within the ACT, it is argued that 

the model of itself, is inadequate to answer the needs of the ACT 

community. 

With regard to the use of drug therapy in order to assist in 

behaviour modification, it has already been stated that the emphasis 

of the medical aspects of this model on drug therapy can be severely 

criticized. Bandura, for example, has written: 

"(This approach) has led to heavy reliance upon physical and 
chemical intervention, in remitting.search for drugs as quick 
remedies for interpersonal problems, and long-term neglect of 
social variables as influential determinants of deviant response 
patterns~l07 

There is a need, then, for medical practitioners to know and 

understand social implications which may be associated with a medical 

condition. These non-medical problems should not be considered for 

medical diagnosis nor for treatment in isolation by the doctor but 

for referral to appropriate qualified members of the health team. 

In criticising this model, the same remarks are valid with regard 

to diagnosis, status of patient, therapy control and rehabilitation. 

Some of the disadvantages of utilizing the medico-social model include 

the considerable resources in finance and professional manpower 

required to implement and maintain the services, as examination of 

any of the Health Commissions ' Annual Reports show - without adequate 

resources , health care in a community such as the ACT may actually be 

non-existent. Further criticism of this model is contained within 
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that part of the chapter which describes the educational model, because 

valid implementation of the medico-social model is seen to be dependent 

on education. 

The Educational Model 

It is the contention of this study, that education in mental 

illness and mental health is required by lawyers, health professionals, 

the mentally disordered and society, in order to promote health, 

recognize illness, understand treatment and develop skills in the 

cognitive, affective and psychomotor domains in relation to 

rehabilitation. It is my belief that for many people, professional 

and non-professional alike, knowledge may remain at the level of 

intuitive commonsense, as described by Antonio Gramsci, who wrote of 

'commonsense' as a blend of 'good sense• and folkloristic superstition. 108 

Intuitive commonsense, according to Gramsci is learned by the child 

within the family and the earliest social groups, and consists of 

intuitive, unscientific behaviour. Within the family environment, 

myth and folklore, opinions, and assumptions both false and true may 

be learned. Myths such as the 'dangerousness• of all mentally ill, 

that 'mental retardation is contagious 1
, may be assimilated at this 

stage, and unless, according to Gramsci, the school is able to replace 

this level of knowledge with intellectual exercises which he termed 

1 good sense 1 
, the i ndi.vi dua 1 1 s kn owl edge wi 11 remain at the 1 eve 1 of 

1 commonsense 1
•
109 

This intuitive knowledge may permeate all strata of social and 

intellectual life. O'Sullivan has commented on the psychiatrists' 

training syllabus which he affirms is not calculated to encourage an 

interest in mental retardation. llO The same remarks related to both 
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lack of interest and knowledge may be made concerning the gener~l 

practitioners' training syllabus in relation to psychiatry. 111 The 

following excerpt from a textbook for psychiatric nurses, written 

nine years ago, and subsequently re-edited suggests that false 

assumptions may be passed on to nurses and in turn to parents: 11 (The 

subnormal population) are generally not good citizens. They are 

sexually promiscuous. Their work record is not good and some engage 

. . . l t. . t. II 112 ,n cr1m1na ac 1v1 1es. 

In illustrating my belief that knowledge may remain at 'common

sense' level, I return to the remarks of the judge on page 49, that 

the words 'mental illness' ••• should be construed as ordinary people 

would construe them. But how do 'ordinary sensible people' ••• 

construe the words •;mental illness?' Pearson writing in The Deviant 

imagination has described the medical vocabulary used by the health 

professional, such as 'treatment', 'diagnosis~, 'therapy', 'sickness', 
' , . 

'i 1l ness I and 'cure 1 • The 'commonsense jargon' of everyman, however, 

causes the 'ordinary sensible people' to speak of 'nut doctor','funny 

farm', 'trick cyclist', 'head shrink' . 113 Such a use of the English 

language does not suggest that the vocabulary of 1 mental illness' is 

going to be construed by 'ordinary sensible people' in a way that will 

reflect knowledge of the affected individual's condition and of society. 

It does suggest that myths and generalisations will prevail unless 

education can intervene, 

What then is education? The concept is difficult to define, 

having been interpreted in a l:'yriad of v1ays, but is involved in the 

process of learning, At its most basic form as described by Gramsci 114 , 

it is learned from the child's earliest social contacts, together 



with survival skills as c:2scribed by Maslow. 115 Those of feeding. 

keeping warm, avoiding pain, and danger, obtaining rest and shelter 

(Fig. 5). 

Bowen and Hobson have stated that at school the intent is for 

one to acquire attitudes, beliefs and values at a higher intellectual 

level, which can be rationalised, justified and be measurable. 116 

There is a danger, however, that myth. ritual and superstition can 

invade the classrodm hegemony. Richard Smith117, has drawn together 

Van Gorrop 1 s118 notion of 1 rite de passage' in classroom teaching 

together with Eddy119 et al's focus on socialisation and marginality 

which convey the message that "mythology and ritual activities impose 

an apparent behavioural conformity and cognative concensus on the 

members of organisations. In (education they) fulfil a coercive 

function •.• (and) perpetuate values and behaviours which favour the 

maintenance of the status quo". 120 Pierre Bourdieu in his essay 

Systems of Education and Syste~s of Thought takes the arguement 

further, and claims that the system of education contains patterns 

which direct the thinking and behaviour of the students. 121 A lawyer 

or a doctor then may have developed analytical abilities as described 

by Bloom 1 s Taxonomy122 , but have an intuitive level of knowledge with 

regard to mental disability,having been socia1ized with.a h.i.dden 

curriculum which approves of coping and competitiveness. The adult 

will emerge either still at the 'commonsense' level of myth, super

stition and folklore beliefs surrounding mental disorder, or will have 

developed an educated understanding of mental illness, mental retar

dation and their accompanying unpredictable behaviours. Such an adult 

will emerge having knowledge of mental illness and having developed an 

awareness of the civil rights of the mentally disordered as well as a 
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rational approach to medicine. If, on the other hand, ignorance, 

myth and 'commonsense 1 1 eve ls prevail, these may spi 11 over into an 

apathy, not only towards the mentally retarded, but in lack of 

personal involvement in legislation, governmental and societal 

decisions. Cobbett, writing one hundred years ago, warned of the 

dangers of a "comforting society11
, where government paternalistically 

governed and society indifferently felt comforted in the knowledge 

that decisions would be made in its name. 123 

Education then is a vital dimension in psychiatric health care. 

It is essential for the development of a positive therapeutic envi

ronment within both the hospital and the community se tti_ng and for 

the practice of 'milieu therapy'. Within the ACT however, the answer 

to specific patient needs has not been to develop the existing health 

professionals' education, but to fragment health care by splitting 

off vital parts of the doctors' and nurses 1 role and permitting other 

groups to develop them. For example, within· the community, in order 

to teach health education, the category of health educator has been 

developed, but such an individual frequently does not have a profes

sional health background. In developing counselling and therapeutic 

skills, the social workers and occupational therapists have expanded 

their roles to a dangerous extent; dangerous because, as has been 

shown, there is an involvement of medical and psychiatric knowledge 

which requires understanding of both areas. All these skills (health 

teaching, counselling and therapeutic communication} are part of the 

nurse's role. As a nurse educationalist, this is a matter of 

concern to me. To ignore the nurse 1 s educational need and to 

offer the role to members of the health team who lack medical

nursing knowledge is to deprive the patient or client of his or her 
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right to appropriate care. 

If nurses themselves have been slow to accept their role as 

positive health promoters and planners of rehabilitation, their 

importance to the community has been totally overlooked by other 

members of the health team. by members of the community, by lawyers 

and politicians alike. This is not surprising when nursing education 

has been related to and taught within the acute hospital environment 

at sub-tertiary level. 124 The result for general trained members of 

the nursing profession itself is that, unless exposed to a broad and 

liberal education whilst attending secondary school and prior to 

becoming nursing students, their understanding of mental disorder may 

still be at the level of 'commonsense' nursing. Such nurses may be 

unable to support and educate·. society, nor can they fulfil their role 

as health educators to the affected individual. Further, they may be 

unable to function effectively as co-equal members of the health team. 

To neglect nursing education and to develop instead other categories 

of health workers such as health educators is merely to fragment and 

dilute health care to the detriment of both the patient and the tax

payer. 

Perhaps one of the greatest problems in changing psychiatric 

nursing education and the role -0f the psychiatric nurse has been the 

lack of prestige associated with such nursing. In his Report on Callan 

Park Mental Hospital and in his capacity as a Royal Commissioner, the 

Honourable Mr Justice McClemens had this to say: 

"There are many hospitals which have functions that attract to 
them the best known of social figures. The fact is that such 
people do not as a general rule associate themselves with mental 
hospitals, and none of the considerations of social prestige 
which can operate in other fields of public charity operates in 



85. 

this field. To put it quite plainly, there are too many people 
in this community who regard both psychiatry and mental nursing 
as somewhat depressed and unworthy segments outside the ordinary, 
nonnal and honourable course of the professions of medicine and 
nursing ••• The building up of the ~thic of psychiatric nursing 
can take place only over many years - perhaps before this can 
eventuate, the services of a Florence Nightingale will be needed. 
Everyone has heard of her, but ••• few ... of Philippe Pinel".125 

In 1980, Ronald Brown, Principal Nurse Educator at Kenmore 

Psychiatric Hospital wrote in this way of psychiatric nursing: 

"Unless leaders in psychiatric nursing pull their heads out of 
the sand, psychiatric nursing ••• will have no future ••• We 
have sanctioned the institutions of trivial courses which have 
no meaning outside our new system .•• The Psychiatric Nurse 
continues to be educated and clinically trained in Institutions 
and systems created in the nineteenth century: institutions 
designed to perpetuate alientation, systems focused upon 'keepers' 

The changing patterns of models of care within Psychiatric 
Hospitals with the degazetting of units for the Intellectually 
Retarded and the Psychogeriatric, the continuing assessment of 
acute, sub-acute and chronic patients,- •.• the emphasis on 
General Hospital units, Crises Centres, Half-Way Houses and 
Domiciliary Nursing - all ... indicate that a complete review 
of the role and function of the Psychiatric Nurse is demanded~.126 

On 24 August 1984, the Prime Minister of Australia announced the 

Government's in-principle decision to transfer basic nurse education 

to the tertiary §ector of education. One of the aims of transferring 

nurse education from a hospital-task-oriented situation to the higher 

education sector is to rectify these deficiencies as outlined by 

R. Brown, and enable the patient to receive equitable care from all 

members of the health team, while giving the nursing student parity 

of education. 127 Newcastle University Medical School aims to rectify 

what are seen as similar shortcomings in the medical students' training 

with regard to Community Medicine. 

With regard to education for the mentally retarded, it has already 

been emphasized that they are slow learnersJ not mentally ill. Hayes 



and Hayes have asserted that approximately 78 per cent of retarded 

people are "mildly intellectually affected, physically mobile and 

eminently capable of benefitting from education11
•
128 

Looking at education broadly, means that cognisance must be taken 

not only of the range of the mentally retarded person's abilities, 

but also the range of age. Continuing education is a concept parti

cularly relevant to retarded people who may have to be 1 taught 1 basic 

survival physical skills, who are "less likely to acquire skills 

serendipitously from their environment, and who might take a consi

derable time merely to acquire skills 11
•
129 

Such people are vulnerable within society, lacking the cognitive 
. . 

ability to acquire well-paid status employment and equally of little 

political value as enfranchised voters. Their civil rights need to 

be safeguarded by those more fortunate members of the community whose 

social conscience should ensure that the mentally retarded are not 

disadvantaged by law, and that their right to a reasonable standard 

of living and income are protected. 

In considering mental retardation, early intervention programmes 

are founded on the concepts that developmental processes in retarded 

children are usually in the same sequence as typical children. Retarded 

children according to Susan Hayes, do not learn as readily as typical 

children from their environment, have greater difficulty in inhibiting 

inappropriate responses and have short concentration spans. Therefore, 

they require a much more structured learning situation than typical 

. children with shorter learning segments. 130 To introduce this situation 

in the pre-school years, the presence of community mental retardation 
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nurses with teaching skills is needed, and education of the parents 

is es sen ti a 1. 

Again, in this area, instead of developing the mental retardation 

nurse's role, Health Commissions have further fragmented care by 

agreeing to education authorities producing a new health worker to 

undertake the enormously important health education role teachi_ng 

social skills to the mentally retarded: the category of social 

educator has been devised. Because of their non-professional health 

emphasis such educators cannot bring a total awareness of the needs 

of the mentally handicapped, and indeed in an effort to stress the 

non-illness role, often fall into the 11 anti-psychiatry11 camp, believing 

that mental retardation is non-existent and the product only of bad 

social environmental conditions. McBrien has warned that there needs 

to be a balance struck in understanding that not all mentally handi

capped people are educable in cognitive skills nor do they automa

tically perform better in mainstream education. 131 At the sixth 

International Association for the Scientific Study of Mental Deficiency 

held in Toronto in August 1982, Scandinavian and Dutch representatives 

expressed doubts about the wisdom of all mentally retarded people 

receiving mainstream education, on the grounds that they had experience 

of young men found to be totally illiterate who could have derived 

b f · f . 1 • d d t. 132 ene 1t rom spec1a 1ze e uca 10n. The merged roles of mental 

retardation nurse and special education teacher would seem to be 

invaluable in this situation. 

The education model needs to be utilized in a flexible manner 

relating to the medical aspects when appropriate, or to the community 

(social) emphasis if necessary. It is fashionable to denigrate the 
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medical model in relation to mental retardation. According to Michael 

McBrien, considerable influence appears to have originated in the 

United States, which encourages a shift in emphasis from institutional 

care to community based care. 133 McBrien et al, ar~ at pains to argue 

that criticising hospital-type institutions and the hospital staff 

does not necessarily bring about improvement in hospital services. 134 

There is often a need for institutions - not necessarily the asylum- , 

like institutions of the 19th century, but residential units with 

professional staff. McBrien affirms what those of us who have mentally 

retarded members of the family recognize al ready: 11 the social ·costs 

for other siblings and for parents. Such costs can be high and parents 

should not be pressurized into carrying the burden 24 hours a day, 

if the consequences are likely to be disadvantageous to the health 

and soci a 1 growth of other members of the family". 135 In a 11 the 

planning and use of the ed~cational model, a clear sight needs to 

be kept of the Declaration on the Civil Rights of Mentally Retarded 

Rersons. 136 Civil rights will be shown later in this chapter to be 

the base on which all dimensions stand, but for these rights to be 

utilized and safeguarded, an educadonal input is believed to be 

essential, within a mental health model. 

The Mental Health Model 

This model has been constructed as a pyramid, and is shown, 

mathematically, in figure 3 (page 89). It has equal dimensions of 

law, medicine and education, and stands on a base of civil rights. 

The aim of this model is to show that a11 three dimensions inter

relate with each other and that the base is essential to support the 

model 1 s structure. Within the medicine dimension is incorporated 

all health professionals 1 care. 
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Civil Ri ghts 

Much has already been implied in this chapter of the involvement 

of civil rights with each of the individual models of mental illness 

which have been described. Civil Rights are described by the Concise 

Oxford Dictionary, as the "rights of a citizen-community proper to 

its members". They are rights, therefore, by implication which are 

protected by the law of the land. According to Keith Suter, civil 

rights historically have represented the individual's right to free 

speech, to assembly and to vote. 137 Since World War I, Suter, has 

described how the range of civil rights has widened to include economic 

and social rights such as education. 138 When events of World War II 

became known to the immediate post War World, the community conscience 

was aroused by information received of the atrocities which had 

occurred in Concentration Camps and throughout the war-torn world. 

Especially, there was concern over medical experiments which had been 

carried out on the mentally i 11 and the mentally retarded in pl aces 

such as Dachau and Buchenwald. 

In the changing attitudes of society towards the civil rights 

of the physically, mentally and economically disadvantaged following 

World War II, the United Nations Charter was drafted on 22 April 1945. 

This document referred to human rights and in furtherance of its 

purposes, on 10 December 1948, the United Nations General Assembly 

adopted a Universal Declaration of Human Rights which embodies the 

eighteenth century ideals of fraternity, equality and liberty. 139 

The Universal Declaration of Human Rights has Thirty Articles. 

Articles 1 and 2 state that "All human beings are born free and equal 

in dignity and rights 11 Articles 3-21 list the traditional civil 

and political rights, such as security of person, equality before the 
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law and freedom of movement, of thought, conscience and religion. 

Articles 22-28 are concerned with the newer economic and social rights, 

such as equal pay, leisure, social security and education. Articles 

29 and 30 express the interdependence of the rights and duties of the 

individual in relation to the respect due to the rights of others. 140 

This Declaration is an International attempt to formalise and to 

protect the civil rights of the individual. Following the Declaration 

of Human Rights, two Covenants were drafted, one of which relates 

essentially to Civil and Political Rights, and the other to Economic 

and Social Rights. Suter has explained that: "traditional civil rights 

are concerned with preventing governmental interference in the life 

of the individual, while economic and social rights (such as education) 

require the government 1 s active participation in the life of the indi

vidual11.141 There was a need for two conventions because the two 

types of rights presented problems in implementation. Suter gives 

the example of a court of law determining clearly when the right to 

freedom of speech has been violated, but finding it more difficult 

to determine whether the right to adequate housing has been breachect. 142 

Because of these difficulties, the Covenants have taken over eighteen 

years to draft. Australia has ratified the Economic, Social and 

Cultural Covenant, but has yet to ratify the Civil and Political 

Rights Covenant. Following the drafting of the Covenants, Regional 

Commissions were set up, such as the European Commission of Human 

Rights. In Australia, the Human Rights Commission Act 1981 was enacted 

on 14 April 1981. It has yet to be proclaimed by Parliament. It is 

contended that this delay is significant for the mentally disordered, 

because the Act incorporates the International Covenant on Civil and 

Political Rights in Schedule 1, the Declarations on the Rights of the 
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Child in Schedule 2, the Rights of Mentally Retarded Persons in Schedule 

3 and the Right of Disabled Persons in Schedule 4. The Document: 

Human Right Commission Act 1981 is at Appendix D. 
) 

Evidence has been offered throughout this study of the dangers . . 

to civil rights for the mentally disordered if double standards exist; 

one set of standards .for treating the mentally heal thy, and another 

standard for the mentally disordered. 

Civil Ri ghts; Law, Medicine and Education 

I have argued in previous chapters that, historically the tensions 

between law and medicine have deprived the mentally disordered of their 

civil rights, and in Chapter 2, that these rights are still endangered 

within the ACT. It has been shown that the concept of education is 

essential in order to utilise medicine and law equally for the benefit 

of the mentally retarded and to safeguard their civil rights as 

citizens. To provide justice and therapy for the mentally disordered, 

a solid foundation of law is required: a law that is explicit, clear, 

and concise. 

Ever since that revolutionary period which marked the end of the 

Classical Age and ushered in the Industrial Revolution, the time 

described by Michael Foucault as when "the rupture of thought11 was 

taking place, an essential element in the drafting of laws has been 

the need for clarity and simplicity. 143 Montesquieu, in Things to be 

Observed, noted that: "The style ought to be concise ••• (it) should 

a1so be plain and simple 

everybody the same ideas 

The words of the 1aw should execute in 

When the law has once fixed the idea of 

things, it should never return to vague expressions •.• The law ought 
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not to be subtle". 144 The climate of opinion agreed. Blackstone was 

to observe that: 11The laws should be clear and perspicuous 11
,
145 while 

Necker declared that they should be: "simple and easy of comprehension11
•

146 

The second consideration of the law innovators was to "transfer 

law into a single comprehensive and consistent corpus 11
,
147 In England, 

the criteria applied to codification were those of "consistency and 

absence of contradiction". 148 

It is argued that unless these two vital requirements for law 

drafting are present, the provisions of any legislation will be uneven, 

patchy, and at times, incongruent with the needs of the community, 

This has happened in the past, with the lack of reference, for example, 

to education for the mentally retarded. In such a situation, civil 

rights are also at jeopardy, as has been demonstrated in the ACT Mental 

Health Ordinance 1962. 

The legal dimension of the proposed mental health model should, 

therefore, contain a comprehensive, explicit code which answers the 

needs of the mentally~ citizen, whether treated in the psychi

atric hospital, the community or the general hospital. 

Within the education dimension in considering the social and 

educational process of normalisation which is currently popular, there 

is a danger in totally ignoring the medical model and the Central 

Nervous System disabilities of some mentally ill and mentally retarded 

citizens, and indirectly jeopardising civil rights once more. 

Normalisation has, in fact, been progressing apace in NSW during 



the past five years and so it is possible to examine the dangers in 

relation to similar situations which may occur elsewhere. 

The Richmond Report of NSW, aims at utilising private nursing 

homes for the 'normalisation' of the psycho-geriatric population and 

for the other categories of mentally disordered persons already 

mentioned. 149 · 01 Sullivan has written of the paucity of facilities 

existing in the United Kingdom for discharged psychiatric patients. 150 

He has also commented on similar 1 disquieting signs' to be observed 

in New South Wales. "In March 1979, the member for Ashfield raised 

the issue of poor standards of accommodation for fonner psychiatric 

patients in his area. Spotters were said to receive fees for shep

herding discharged patients towards sub-standard boarding houses 

A women's refuge at Blacktown ••• made a plea for former women 

patients who, for want of other accommodation, had to roam the streets 

at night". 151 Despite legislation in 1982 providing for the regis

tration and oversight of boarding houses for former psychiatric 

patients, conditions in the community are reputed to be little changed 

because of the shortage of staff/to oversight the houses. 

Because of the proximity of NSW, these observations have grave 

implications for the ACT citizen. The civil rights dimension of the 

mental health model, therefore, should incorporate 

legislation to provide adequate resources in the form of housing, and 

educated staff and the legal authority to reinforce these provisions. 

Further, the Richmond Report's assumptions that the majority of the 

mentallydisabledwould be more appropriately cared for in the community, 

needs to be tested by a pilot study of the community placement 

programmes. The NSW Nurses Association has suggested that "all new 
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admissions to the system should be placed in residentials, established 

as part of the pilot study~ rather than be admitted to institutions. 

Such a study should use registered~ qualified (nursing) staffu. 152 In 

this way, the unsubstantiated claims about community based care could 

be examined before patients were required to move out of existing 

hostels into private house accommodation~ often to cope simultaneously 

with mainstream education. 

Throughout this study it has been emphasized that a significant 

proportion of the mentally ill can indeed be treated effectively out

side a hospital and do not need institutionalizing. To be effective, 

however, community care requires adequate diagnostic and screening 

services, as well as effective and efficient professional care. These 

requirements are no less essential for those treated as in-patients of 

the hospital service. Legislation, reinforced by consideration of 

civil rights and leavened with education,is required to ensure the 

provision of extensive alternative facilities such as out-patients 

clinics and half-way houses. Without the provision of hostels and 

clinics equipped both for medical evaluation and for the provision 

of medication, counselling and therapy, without a progressive care 

system given by professionals who have received relevant education, 

without rehabilitative services and facilities for independent 

accommodation at a moderate or economic rental, any plan for keeping 

so many mentally ill people out of hospital or for discharging them 

into the community may, inevitably, become a social disaster. 

Medicine and education dimensions are curiously interwoven in 

delivering health care. It may be argued that if the medical model 

is the only one utilized by the health professionals, without recourse 
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to relevant resources. then social iatrogenesis may be promoted. 153 

With education to encourage self awareness and self help, Ivan Illich 

has suggested that "The layman could effectively reclaim his (sic) 

own control over medical perception, classification and decision 

making 11
•
154 He further sees medical monopoly of health care as having 

trespassed on the liberty which an individual has over his or her own 

body. There are, Illich asserts, myths which are kept alive by 

medicine; they include the myth that the more health care we receive, 

the healthier we will be; the more money we spend on health, the 

healthier we will be; the more doctors we train, the healthier we will 

be; the more coronary care and critical care units we have, the 

healthier we will be. 155 By utilising the mental health model, and 

subsuming Illich's theory of self help within the education dimension, 

I believe that the community can become more independent .and monitor 

the quality of medical care it receives. How can this change be 

brought about? By relying on self-knowledge and self help, individuals 

with the ability may become more self-reliant. 156 Thus, for example, 

by understanding the technical terminology of the health profession 

and no longer being intimidated by it, the individual can decide 

whether the therapy hidden within the jargon is acceptable or not to 

him/her and to the mentally retarded. 157 

On the part of the professionals, a recognition of the uniqueness 

of the individual 9 a consideration of that individual in relation to 

his/her socio-spiritual psycho-physiological totality should enable 

the health team to utilise the model and to recognise the significance 

of social implications for the individual's mental health or illness. 

For example, the man or woman who has an insurmountable number of 

family and financial problems requires assistance in order to find a 
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satisfactory solution to them. ECT or drug therapy for his/her depres

sion will be an inappropriate short term solution to the problems. 

Clark's Model for Health Care 

In delivering mental health care, and utilizing the mental health 

model, , Clark 1 s model of dependence,, interdependence and indepen

dence can be used as illustrated in figure 4. 158 Clark's model, 

encourages the health team, relatives and the individual to work from 

the dependent situation when crisis occurs, to an interdependent 

relationship, and then to independence. In the case of the mentally 

retarded, where they are not i 11 but are slow learners, the goal is 

even more clearly viewed, and independence, within the capacity of 

the individual should be the aim for all who are educable. 

Clark's model, although devised for the nurse-patient/client 

relationship, is not specific for nursing. The model is suitable for 

any professional activity, and lends itself to analysis of any inter

personal relationship, such as the lawyer and client, psychiatrist 

and patient, teacher and student. The model, therefore, is not 

necessarily related to illness but to health situations in a normal 

or abnormal situation. 

The core of the model is shown in Figure 4. The fcur concepts of 

nurse, patient, nursing and health are introduced, and it is postulated 

that the nurse, by doing something called nursing to and with someone 

called a patient, proauces together with that patient something called 

health. In figure 5 the diagram elaborates the core by fitting it 

into an environment. By an environment,is meantall the factors which 

influence the core or are influenced by it. By incorporating a feed

back mechanism, the model also illustrates the interpersonal 
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relationship, and shows that the activities between the nurse and 

patient are not unidirectional. 

Figure 6 shows the same model, but incorporates a time factor, 

by showing the connection between nurse and patient as a continuous 

spiral reaching a higher level at each visit, a result which may be 

of cognitive skills, psychomotor skills, conmunication skills, social 

skills - whatever is appropriate. The three components are not 

merely in juxtaposition. They interlock and interact, so that what

ever affects the patient also affects the nurse. 159 

Such a model can be utilised to teach relatives the effect of 

their re 1 ationshi ps with the mentally i 11 and retarded, as we 11 as 

the relationships of other members of the health team to their client. 

When utilised in conjunction with the mental health model., with Dunn's 

wellness and illness model, and in association with Maslow' s hierarchy 

of needs, it can be seen that the civil li.berties of the individual 

and of the community are more likely to be upheld by everyone who forms 

a learning relationship with the mentally disordered. Especially is 

this so because they will be alerted to ihe legal, medical, educational 

and civil liberties di.m,ensions of mental health., and of the associated 

effects of environmental undue stress on the :individual and on society. 

Such i nteraction, however, requires a commitment on the part of lawyers 

to administer mental health law justly:,• dispassionately and with 

complete integrity; it requires a knowledge of mental illness and of 

t,ruL .et'.feei.s of mental illness on both the individual and on the family. 

Conclusion. 
In order to implement the recommended mental health model, an 

educated understanding is required by both lawyers and psychiatrists 

as to each other's roles, as well as a flexibility towards each other's 
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professional capacity. There must be an education of society in the 

knowledge and understanding of the concepts of mental illness·and 

mental health. In applying the framework of the proposed mental health 

model to the mental health and needs and care of all citizens, 

encouragement of responsible decision-making in implementing involuntary 

committal is required. R;:;.sp.onsibility for the deprivation of an 

individual's freedom cannot be separated into exclusive compartments. 

one providing the legislation for committal, the other the diagnosis 

in agreement or disagreement with committal, whilst an indifferent 

society ignores its responsibility. In such a nebulous area as 

'dangerous', the expertise of lawyers versed in psychiatry needs to 

be combined with the experienced psychiatrist educated in law. Both 

need an educated community to act as arbitrators and moderators of 

civil rights without emotional activist overtones •. A. Foster, Senior 

Lecturer in Law, Sydney University has explained that: 

"The lawyer sees scheduling as .•• a deprivation of freedom, but 
the doctor recognizes that it is a process which recovers reason 
and rationality for a person whose real self is imprisoned by his 
illness. The lawyer sees the scheduling process as coercive 
treatment, with detention as an automatic feature of this process 

The doctor professionally concerned for the health and 
welfare of his patient, sees scheduling as a specialist reference 
providing the means for a more searching specialist evaluation .•. 
Coercive treatment may be essential, but ••• the loss of rights 
and civil liberties is not the general outcome11 .160 

The same dual responsibilities of the professionals may be echoed 

through all the aspects of mental health care within the hospital and 

community environment. The responsibilities of all society to treat 

each individual with dignity and to value all people as having a 

uniqueness and worth invo1ves all of us in caring for and aboL1t the 

mentally disordered, and to show responsible concern when new legis

lation is proposed for mental health care, such as is intended in the 

ACT Mental Health Ordinance 1981. 
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Chapter 4 

THE ACT MENTAL HEALTH ORDINANCE (1981) 

Introducti9~-

In this chapter, the new ACT Mental Health Ordinance {1981) is 

examined, using the proposed mental health model which was 

constructed in Chapter 3. 1 The legal dimension is applied in order 

to determine whether the medical care is provided within an appropriate 

legal framework. A comprehensive working definition of mental illness 

is sought, and the legal provisions for involuntary co11111ittal, for 

use of physical and drug therapies, and psychosurgery are examined. 

Legal provision for health and formal education is anticipated as well 

as for appropriate resources in order to implement a 'normalisation' 

progranme. 

In acknowledging the medico·-social model which i~ subsumed in 

the mental health model, the Ordinance, is - examined for evidence 

of legislation providing for adequate resources to be utilised in the 

community setting for crisis intervention in the hospital, and to 

provide for rehabilitation and positive health care promotion. 

With regard to the mentally retarded, the new Mental Health 

Ordinance is examined in the expectation that the definitions of 

mental illness and retardation will provide a framework which 

acknowledges mental retardation as a disability, not a disease, with 

legislation providing for education and the application of the 

education dimension in its widest sense. 

The medical dimension is applied, to determine whether doctors 

are applying the same ethical standards to mental health and illness 
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care as they do to physical health care. The Ordinance is examined 

to determine if the mentally ill patient receives an equal standard 

of health care, using institutional resources and qualified health 

care workers in hospital and community settings, as do the physically 

ill, It is anticipated that medical care will be applied to the 

mentally retarded only where appropriate, for those who have related 

chronic health disabilities, such as epilepsy, or cardiac disorders. 

It is expected that provision will be made for the educational 

dimension to be related to the medical dimension in recognising the 

need for health education in order to promote health and prevent 

mental illness and retardation, to educate the conmunity in knowledge 

of the causative factors of mental disorders, to teach affected 

individuals and health professionals of disease processes and to 

understand the significance of rehabilitation. With regard to the 

mentally retarded, there is an expectation that there is recognition 

of the need for development of the affected individual's social, 

cognitive, and psycho-motor skills, so that his or her potential may 

be reached, and the individual may develop completely, to enjoy a 

quality of life to his or her utmost capacity. In containing such 

provisions, a Mental Health Ordinance will be safeguarding the 

Declaration on the Rights of the Mentally Retarded as outlined in 

Schedule 3 of the Human Rights Commission Act, 1981, The Principles 

embodied in the Declaration of the Rights of the Child in Schedule 2, 

The Declaration on the Rights of Disabled Persons in Schedule 4 and 

the International Covenant of Civil and Political Rights in Schedule 1 

of the same Act. 2 

In examining both legal and medical dimensions, consideration is 
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therefore given to whether equal recognition is made of the mentally 

ill and retarded to have their civil rights safeguarded, so that at 

all times, the care they receive is legally and medically equal in 

calibre to that received by all other ACT citizens. It is anticipated 

that the anomalies in mental health care described in Chapter 2
9 

which jeopardise the ACT citizens' civil rights will have been 

addressed. 

The Chapter is developed in four parts: 

The circumstances surrounding the writing of the Ordinance 

are described. 

The Ordinance itself is described. 

The legal, medical and educational dimensions are examined, 

and their relation to civil rights of affected ACT citizens 

is considered. 

A summary of the findings is made. 

Circumstances surrounding the writing of the new ACT Mental ·Health 
Ordinance 

In 1954, the population of Canberra and its surrounds was only 

30,315. 3 By 1975, it had grown to approximately 250,000 .. Clearly, 

arrangements which might have been tolerable in the post World War II 

years, such as dependence upon Kenmore Hospital, NSW, for involuntary 

committal of ACT mentally ill patients, were no longer acceptable when 

the population had risen so quickly and so steeply. By 1975, it was 

clear to members of the Mental Health Branch of the Capital Territory 

Health Commissiont that a new Mental Health Ordinance was required. 

This is evidenced in an unpublished paper presented by the Director 

of the Mental Health Branch, CTHC, at a public seminar held in Canberra 
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in 1975. 4 The theme of the paper emphasized the contemporary view 

of the theory and approach towards the mentally ill which is ascribed 

to Caplan and was described on page 72. 

11 Today a mentally ill person is likely to need hospital care 
only during his (sic) more serious relapses. Throughout his 
periods of remission he is likely to be able to resume his 
place in his family, and in society, although sometimes. at a 
reduced level of social competence. There is now an emphasis 
on therapeutic and social support for the patient in the community 
and mental health workers are beginning to concern themselves 
with genetic, family, social and environmental factors in the 
cause and control of mental disorders. Thus mental health care 
is no longer a purely medical prerogative, but a cooperative 
responsibility of medical, psychological, social and lay workers. 
This medico-social model of care, with its necessary involvement 
of diverse professional and lay counsellors, needs to be reflected 
in the regulating and controlling functions of (the proposed new 
Men ta 1 Heal th Ordinance for the Territory)•~. 5 · 

Not only had the population of the ACT grown; the stress factor 

in everyday life of the Territory was now considerable. The following 

figures published by the CTHC in 1980 verify this statement: 
II Over 1% of the population have one (usually more) episode 

of psychosis in their lives, 

- In Canberra, about 25% of the adult population is neurotically 
disturbed, while 8% show severe disturbance, 

- 12% of children between the ages of 5-13 years of age show 
serious problems, based on parents seeking guidance, 

- 5% of adult males and 1% of adult females are at risk because 
of alcohol abuse, 

- About 0.5% of the population will show at least moderate 
intellectual handicap, 

33.1% of the causes of retirement from the Public Service in 
the years 1979-1980 were because of mental disorder~.6 · 

These figures have already been quoted in the introduction but are re
stated to emphasise the situation in the ACT. 

The statistics pertinent to mental health disorders during the 

period June 1980 to June 1981, (the period relevant to the writing 

of the Mental Health Ordinance) emphasized the growing mental health 

problems of the ACT. 1,963 persons were hospitalized and 4,617 sought 
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out-patient consultations, a total of 6,580 of three percent or the 

total population of 253,000; between ten and fifteen percent of. this 

number were committed as involuntary patients. 7 The necessity and 

urgency to rectify the many defects of the legislation was highlighted, 

primarily, by these growing numbers of people entering hospital for 

treatment of mental disorder and those seeking mental health out

patient services. 

Throughout the 1970's, there was extensive opportunity for 

community discussion about the ACT mental health legislation and 

about various proposals for change. These discussions were stimulated 

by several Capital Territory Health Commission reports and by studies, 

surveys and articles from individuals interested in mental health 

issues. 8 The proposed Mental Health Ordinance 1981, therefore, should 

represent the culmination and distillation of many years of preparatory 

community discussion and thought about ACT mental health needs. 9 

The anomalies, disadvantages and injustices of mental health care 

within the ACT have already been discussed. The concern was that such 

wrongs should be righted by the Capital Territory Health Commission 

accepting responsibHi!)' for the care of all its mentally ill citizens, 

and that this care should be comprehensive. lO 

A Description of the New ACT Mental Health Ordinance, 1981 

On 2 February 1982, the Minister for the Capital Territory, at 

the request of the Minister for Health, sent the draft Mental Health 

Ordinance to the President, Australian Capital Territory House of 

Assembly, requesting that the Ordinance be given due consideration 

and advice. 11 The statement sent by the CTHC as an attachment to the 
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proposed Ordinance outlined the following intent: 

"The Mental Health Ordinance will replace existing legislation 
on mental health in the Australian Capital Territory to the 
extent that legislation provides for the treatment in the 
Territory of persons suffering from men ta 1 dysfunction" .12 

In an enclosed Explanatory Statement, a brief description of the 

other parts of the new Ordinance followed: 

"Administrative matters (Part 2); 
The establishment and functioning of a Mental Health Advisory 
Council {Part 3); 

detention and treatment in emergency situations (Part 4); 

detention and treatment in continuing situations (Part 5); 

restrictions on the use of convulsive therapy (Part 6); 

controls on the use of p'sychiatric surgery (Part 7); 

controls on private mental health facilities {Part 8) 11
•
13 

Although not included in the Explanatory Statement, there is a Part IX 

to the new Mental Health Ordinance, which covers miscellaneous matters 

(sections 70-75). 

An Examination of the Mental Health Ordinance using the Mental Health 
Model 

The Director of Mental Health has explained that within the 

new Mental Health Ordinance, mental illness and mental retardation 

are both defined as'mental dysfunction'. 14 Mental dysfunction is a 

key concept of the new Ordinance, together with the concept of 'social 

breakdown'. Part 1, section 4, defines both as follows: 

"Mental dysfunction means 'a disturbance or defect, to a disabling 
degree~ of perception, comprehension, reasoning. learning, judgement, 
memory, motivation, emotion or of some other mental function'll.15 

'Social breakdown' in relation to a person means the condition in which 

the person I s capacity to: 

11 (a) obtain and use the goods and services essential to the 
support of life; or 



(b) make the decisions, and take the actions, essential to an 
autonomous life, is so impaired as to cause the person to 
suffer severe distress or deprivation".16 

115. 

These definitions raise many queries. One has to ask : why the 

term 'mental dysfunction' is being used? If one relates it to the 

circumstances outlined in Section 27, Part V, for a 'Treatment Order', 

then this definition has a potentially very wide ambit; it encompasses 

other than the mentally ill. For example, it includes the mentally 

retarded and it could be construed to include, also, all deviants, 

if one agrees that deviance is defined in terms of cultural relativism, 

The terms 'mental dysfunction' and 'social breakdown' could, therefore, 

include 'a disabling disturbance of motivation' interpreted as 

17 including young and middle-aged unemployed. The House of Assembly, 

which examined the Ordinance in the first instancet was disturbed that 

"without a norm against which to evaluate perception, the interpre

tation can be subjective 11
•
18 Such a definition would make nearly half 

the population at risk, at some time or other, of compulsory treatment. 

There can hardly be a citizen within the ACT who has not suffered a 

disturbance of perception, of comprehension, of reasoning or of emotion, 

sometimes to quite a serious extent. The elderly, in the normal health 

process of ageing, suffer distortions of memory; the unemployed, 

frustrated by constant inability to find employment, are reported by 

social workers to lose their motivation to seek for work. 

In reply to questions raised by the House of Assembly, the CTHC 

considered the definitions had 11 been made as precise as possible 11
•
19 

The rationale for providing such a loose and wide definition lies 

with the Lunacy Acts of the nineteenth century, the forerunners of 

current mental health legislation which were legally almost perfect, 
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and which, in an attempt to prevent wrongful detention, made it para

doxically, nearly impossible by law to obtain release from the asylum. 20 

The Director 0 01' Mental Heal th CTHC also explained that, by 

loosely structuring the definition of social dysfunction in the new 

Mental Health Ordinance, it has been anticipated that, whatever the 

changes that may occur in society, in its values system and in therapy, 

the proposed Ordinance will still answer the legal needs of the 

mentally ill. 21 Were it to be rigidly structured, the CTHC argues 

that, like the nineteenth century lunacy legislation, constant amend

ment would be required to update. Because the drafing section of the 

Attorney-General's office could only take these steps after circum

stances would have legally dictated the making of an amendment, it 

would mean that, at some stage, an almost perfectly drafted piece of 

legislation could result in the deprivation of civil liberties for 

some ACT citizens. This the CTHC has attempted to obviate. 

Shatwell, delivering a seminar paper on Mental Health Legislation 

and Civil Liberties, highlighted the problem: "The battle here is 

between the lawyer, with his (sic) historic concern for personal 

freedom, and the expert (doctor) who seeks to exercise his skill and 

apply his science for the benefit of his fellow citizens". 22 Potas 

has suggested that the proposed definition of 'mental dysfunction 1 is: 

11 Just as vague, open-ended and circular as are the more usual 

definitions relating to mental illness. The definition •.. could 

include a blind or deaf person who suffers from a defect of perception 

of disabling degree 11
•
23 The drafters of the legislation have objected 

to this interpretation but, nevertheless, the proposed ordinance is 

not 11executing in everybody the same ideas". 24 Potas suggests that 

one advantage of the definition is that: "it eliminates the need to 
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refer to a mythical illness and instead directs attention to the con

cepts of a disturbance or defect in men ta 1 functioni_ng". 25 He submits 

that it is better to have a circular definition than none at all and 

that, perhaps through a process of elimination, combining positive 

definitions with negative definitions (that is, exclusionary factors) 

together with a clear statement of the purpose for which the term is 

employed, would restrict the meaning of the concept to a point "where 

it is possible to determine with a degree of confidence that a person 

falls within or without the definition 11
•
26 

Potas' statement reinforces the argument that the proposed mental 

health model should contain a combination of law, medicine and education, 

keeping constantly in mind that mental illness not only requires 

legislation but also a medical input to apply therapy and education, 

to impart knowledge in order to diagnose, prevent, treat and rehabilitate. 

O'Sullivan and Edwards have both argued that mental illness requires 

society to recognise the uniqueness of the human race, its personal 

dignity and right to freedom, not as a quixotic freedom for people to 

be locked into illness but as a right to receive coercive treatment 

when necessary, in order to protect that freedom. 27 

Despite the obvious good intentions of the proposed Mental Health 

Ordinance, the disquieting fact raised by the House of Assembly remains. 

"Without a norm against which to evaluate perception, interpretation 

remains subjective11
•
28 The Commission, in reply, retorted: "to use 

1 community and cultural norms', as suggested, is dangerous if not 

impossible in a country which is supposed to be 'multicultural 111
•
29 

The claim that it is dangerous, if not impossible, to use community 

and cultural norms has grave implications in considering the stability 
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or otherwise of ACT society and should be considered more closely. 

The chief marketable commodity of the ACT is bureaucracy itself 

in the form of the Public Service which employs more than 70% of the 

ACT population. It is contended, therefore, that there is a value 

system for the ACT related to success, competitiveness, usefulness 

and efficiency. The economic fortunes of the community at the moment 

appear to largely depend on the expansion or contraction of that 

Service. Since 1975, with the downtrend in the Australian economy, 

staff ceilings have been rigidly enforced, the public sector has been 

constrained, and dependent economy in the shape of housing,health care, 

education and trading, have suffered severe setbacks. 31 The stress 

consequently suffered by the ACT citizen is reflected in the statistics 

for mental illness within the Territory, which were quoted on page 112. 

Because of the downtrend in the economy, there is marked unem

ployment (currently 9,700) among the youth of the ACT. 32 There has 

been reported a marked increase in disillusionment with education by 

the youth as a preparation for non-existent work. Thus, school 

truancy within the ACT is a serious problem and an analyst in the CTHC 

Youth Division has explained it in Maslow terms (page 82) as the 

result of loss of all self-esteem by many young people and an inability 

to believe in themselves. 33 In addition, there is an unwillingness to 

cope with the school curriculum for a variety of reasons. For example, 

many of the youth simply do not see the relevance of the curriculum to 

holistic life. 34 Such a group according to Gouldner, do not hold 

status-striving or money-making in esteem but with disdain. The 

members of this 1 deviant 1 society are, in the words of Gouldner, those 

who 11 reflect the value of conforming usefulness, counterposing to it, 
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as a standard, that each 'must do his (sic) own thing 11
•
1

•
35 It is 

suggested that part of the ACT community answers Durkheim 1 s definition 

of anomie: 11A state of moral anarchy ... where man 1 s thoughts and 

desires are insufficiently controlled and where the individual is not 

in harmony with his condition 11
•
36 

There would seem to be references in the Mental Health Ordinance 

then, to social as well as mental disorders. Both Barbara Wootton 

and Ivan Illich have argued that social ills, require social r.emedies, 

and that if doctors whose education relates to medical disease and 

health, treat symptoms of social illness in isolation instead of 

referring the patient also to the appropriate professional, they may 

well inadvertently, promote social iatrogenis. 37 For example, to 

treat an adolescent who has attempted suicide merely as a patient 

requiring physical attention for the overdose of perhaps, phenobarbitCJne, 

without recognizing the underlying emotional cry for help in perhaps 

an economic situation, may be a short term therapy. Such actions can 

create tension between doctors and other health professionals and 

between doctors and lawyers, it is the contention of this field study, 

that the drafting of the legislation around such loosely structured 

concepts as •mental dysfunction' and 'social breakdown• make the terms 

of reference so wide as to make unavoidable tensions between law and 

medicine (the latter in the guise of psychiatry) as explained by Fisher: 

11 It is the psychiatrist's sanctioning of a socially-determined 
diagnosis and committal which has, for two hundred years aided 
by the power of the media, presented the lay public with materials 
for forming an opinion ... The illness is defined by its cure; 
the-problem defined in terms -of its solution. Since the solution 
was concei,ved and developed in admi_ni strati ve rather t han . 
scientific terms it ~as and is, natural l · sub·act to:the 
o .,ti.ca sotial economic an cultura a iefs of'the 

administrators'. Emphasis added. 

It is the sentiments expressed in this statement by Fisher that pervade 
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much of the criticism levelled at the proposed Mental Health Ordinance 

by the House of Assembly, 

The misgivings expressed by members of the House of Assembly, 

could hardly have been allayed by Part III of the Mental Health 

Ordinance, 39 Part III, which contains the administrative framework 

of the Ordinance, is examined to see whether these interprofessional 

tensions are alleviated by an attempt to co-ordinate the functions of 

both the legal and medical professions. Part III of the proposed 

Ordinance provides for: 

11a Mental Health Advisory Council appointed by the Chairman of 
the Commission with functions to advise the Chairman with respect 
to mental health matters in the Territory and to consider and 
keep under review the provision of mental health services11 .40 

Specifically, Part III, section 14, authorises the functions as: 

11 (a) to advise the Chairman with respect to: 
( i) the prevention of mental dysfunction; 

( ii) the diagnosis and treatment of mental dysfunction; 

(iii) the rehabilitation of persons who have suffered, 
or who are suffering, mental dysfunctfon; 

( iv) the fostering of community involvement in the 
provision of mental health services; 

( v) the provision of continuing care for persons 
suffering mental dysfunction; 

( vi) such other matters, if any, relating to mental 
health as are specified by the Chairman; and 

(b) to consider, and keep under review, the provision of mental 
health services". 

A Council, then, holding such powers must surely include repre

sentation from law, the health team, education and various represen

tatives of the community (including relatives of the mentally disabled). 

Membership of Council in Part III. section 15(1), however, is specified 
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as consisting of: 

11 {a) a medical practitioner, 

(b) a person engaged in the practice of clinical psychiatry, 

(c) a social worker, 

(d) 2 persons, each of whom is a member of a voluntary 
association formed in connection with the maintenance of 
mental health, 

and 
(e) a person engaged in the administration of a hospital 11

• 

Further, Part III, section 19(4) specifies that: 11 a quorum at a 

meeti_ng of the council is constituted by 3 members of whom one is the 

Chairman or Deputy Chairman of the Council 11
• 

It can be seen, then, that a Council which consists of six members 

and a Chai nnan can be reduced to two members and the ,Chairman and in 

such a situation, can advise variations to mental health matters as 

well as the provision of mental health services. One has to ask how 

a quorum consisting of two members and the Chairman can be guaranteed 

to represent the community wishes or the best needs of either patient 

or society. There could well be an imbalance of influence by such 

members. For example, both members of the Council present could 

represent an anti-psychiatric attitude toward mental health care, or 

conversely, an authoritarian custodial attitude. Further, the two 

persons who are 'members of a voluntary association formed in connection 

with the maintenance of mental health' may bring goodwill but not 

necessarily knowledge and understanding of the needs of either the 

mentally ill or the mentally retarded. 

It has already been stated that, within the ACT, not one person 

currently engaged in the admini stration of a hospital possesses a 

professional background of psychiatric education; yet, such a person 
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is to be a member of the proposed Mental Health Advisory Council. 

With such a sma 11, unrepresentative Council, grave doubts must be 

cast on the preservation of civil rights within the proposed Mental 

Health Ordinance, More especially, the absence of an experienced 

1 awyer from among the appointees to the Council would seem to be a 

serious omission, and the imbalance of such a Council is obvious, 

It is considered serious, also, that specific qualities and 

qualifications of those appointed to administer and implement the 

proposed legislation are not included in the framework of the proposed 

Ordinance other than the qualifications of the proposed Director. In 

explaining who may be eligible for such an appointment, Part II, 

section 7, states: 11 he (sic) is a medical practitioner who is entitled 

to practice as a psychiatrist", Perhaps an added legal qualification 

or evidence of experience as a eractising psychiatrist should also be 

included here. 

The qualifications of persons appointed to be Mental Health 

Officers are not stated. Part II, section 12(1), merely states that: 

11 the Commission sha 11 appoint such persons to be Mental Heal th Officers 

as it thinks necessary for the purpose of this Ordinance". 

11 (2) The Commission may at any time terminate the appointment 
of ••• a Mental Health Officer. 

(3) A Mental Health Officer shall perform his functions and 
exercise his powers under this Ordinance in accordance 
with the directions of the Di rector11

• 

There are thus no prescribed educational qualifications for a Mental 

Health Officer, nor are there descriptions of the role i t self and t he 

duties :involved. The C .. T. H. G •. has explai ned t hat: 11n o 

specific definition of the role and duti es of Mental Health Officers 
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is necessary as this can be ascertained from the operative provisions 

of the Ordinance". 41 

Within such ambiguous terms of reference, it is difficult to see 

how the civil rights of the mentally ill and of the community will be 

promoted and advanced any further than they are in the present 

legislative circumstances. Bearing in mind the seriousness of 

involuntary corrrnittal and its related concept of 1 safety 1
, both for 

the individual and for the community, what provisions are made in 

the proposed Ordinance for this situation? 

Part IV of the proposed Ordinance is concerned to deal with 

emergency situations only which may arise involving 11 immediate and 

substantial risk or harm to a person suffering from mental dysfunctions 

who will not accept appropriate treatment11
•
42 Part IV is concerned 

with the safety for that person and for others who may be at risk in 

such an emergency situation. Other continuing situations are provided 

for under Part v. 43 

Part IV is a most significant part of the proposed Mental Health 

Ordinance, legislating for the secure holding of psychiatric patients 

in the ACT and utilizing Commission premises as admission centres. 

Further, under section 21(2), force and assistance will be permitted 

in order to enter private premises. The individual held within the 

Commission premises will not necessarily be confined for therapeutic 

treatment. Section 21(3) (d) makes it clear that the care may be 

custodial, only, in the interests of safety for both the individual 

and for society. 
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It is true that recognition is given in Sections 31 to 34, 

inclusive, to the gravity of depriving the individual of his or her 

freedom by directing that, if the person for whom application is made 

is in custody of the Director, such a person must be present at the 

hearing unless it is impracticable. There is also an attempt to equate 

the rights of the person suffering from mental dysfunction with those 

who offend the court and criminal law, and in section 33, an attempt 

to uphold the dignity and rights to privacy of the person by listing 

those who will be authorised to be present at a hearing for application 

for a treatment order. 

Section 34(2)(c) clearly legislates for treatment to be given 

within the community environment and attempts to alter the environment 

as well as to effect behaviour modification on the person by legis

lating, for example, for those with whom the person may or may not 

communicate during the ·time of the order. In the sense that both 

community and hospital settings are to be used, it may be stated that 

the proposed Ordinance does strive to embody modern theories of mental 

health care. 

Recognition is being made of the gravity of depriving an individual 

of his or her freedom in sections 36 and 37 by legislating for legal 

representation and by referral to the Supreme Court whenever a lengthy 

period of involuntary care may be involved. These are clearly attempts 

to prevent wrongful restriction of a person 1 s liberty and civil rights. 

Against these admirable intentions, what are the realities of the 

1 holding situation' and of community mental health care within the ACT? 

How will civil rights fare in the provision of such a holding centre 
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within the ACT? 

What, first of all, are the facts of the 'holding process' which 

is to take place within the psychiatric department of the CTHC, in 

part of a hospital that was first commissioned some eight years ago? 

It was intended, initially, to use that area as a geriatric department, 

but consideration was given to the fact that ageing is not an illness. 

Subsequent to further discussion, it was decided to remove the elderly 

out of the hospital environment to their home at 11 Jindalee 11 Nursing 

Home. The department then became the psychiatric informal treatment 

area. It has not been specifically designed for the needs of the 

mentally ill; many of the rooms open on to an indoor corridor and 

receive artificial lighting only. There is an abundance, therefore, 

of internal glass doors and windows, all of which, in the interests 

of patient safety, have had to be changed for unbreakable safety 

glass. Currently, there is a dilemma as to where to place the secure 

area within the psychiatric department. It requires isolation, 

adequate observation, comfort and safety for both patient and staff. 

The design of the building is not conducive to this, but there are 

inadequate legal safeguards within the Ordinance to prevent such an 

unsuitable building being used. Such safeguards surely need to be 

incorporated in Mental Health Legislation. 

Secondly, in treating patients who have suffered an acute 

psychiatric episode, it is necessary as Bette has explained, to 

gradually re-introduce them to the therapeutic milieu by setting 

reasonable goals in, for example, behaviour modification and social 

ski 11 s which must be reached in their progress back to normality. 44 

Within a department where so few are trained psychiatric nurses, it 
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is difficult to see how these various levels can be kept and because 

of the inadequate building, how the acutely ill can be separated from 

the chronically ill - a very necessary differentiation if social and 

psychological progress is to be made. 

Phaneuf has stated that a patient entering hospital is negotiating 

a social contract with the authorities who are implying that they will 

give competent professional treatment. 45 On both moral and economic 

grounds, the patient has a right to expect such care. Yet, if there 

is to be a conflict of therapeutic ideas between health team members 

who do not understand the aims and objectives of therapy, patients 

are virtually being denied their civil right to adequate care and 

treatment. 

To legislate for mental health care must surely require input 

from the health team and a knowledge that necessary resources will 

be provided in order to implement the legislation. The mere writing 

of a unilateral piece of legislation does not relieve medico-legal 

tensions and conflicts,nor can it ensure the provision of appropriate 

therapy. For these reasons both the Royal Australian Nursing 

Federation (the nursing professional and union bodies} and the 

Hospital Employees Federation, (a health union which includes psychi

atric and mental retardation nurses among its members), have obstructed 

the implementation of the new Mental Health Ordinance, and have thus 

maintained the status quo in involuntary committal within the ACT. 46 

With regard to the provision of adequate resources, in the form 

of, for example, hostels, 1 half-way houses• and qualified personnel, 

no legislation is incorporated within the new Mental Health Ordinance 
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to ensure their existence and use. In Chapter 3, emphasis was p1aced 

on the current thinking of 'normalisation', but it requires careful 

legislation so that the ghetto of the mental hospital is not foregone 

for the ghetto of the shabby isolated run down room in a lodging house. 

The Richmond Report, referred to on page 94, and published this year 

in NSW is in accord with the 'normalisation• intent. 47 It recommends 

the closure of the large (2,000 inmates) mental retardation hospitals 

of that State, the transfer of all mentally ill to the community, with 

psychiatric hospital institutionalisation only for the criminally 

insane. 48 Such a Report, if accepted, will affect professional and 

corTUTiunity thinking in the ACT. The new Mental Health Ordinance should, 

therefore safeguard the ACT citizen who, because of the proximity of 

NSW may well be affected by implementation of the Richmond Report in 

that state. It is proposed by Mr Richmond that even the profoundly 

handicapped may live in sma 11 groups in norma 1 suburban society, 

assisted by social educators; the profoundly disturbed, alternatively, 

may be cared for within the clinical area of a generalist hospitai. 49 

Against the unseemly haste to implement the Report in NSW and 

apply it to ACT conditions, it is argued that within the ACT, living 

accommodation for all members of society is currently insufficient; 

the proposed licensed boarding houses do not yet exist; there are 

inadequate conmunity support services; there is a lack of appropriately 

trained staff. 

In such a situation, considerable stress may be placed on profes

sional manpower, family emotional support and economic resources. In 

such circumstances, it is not inconceivable that community thinking 

might swing the pendulum back again in favour of institutionalisation 
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for all mentally disordered persons. 

In such situations, lack of knowledge and understanding on the 

part of professionals and lay people alike disadvantages the mentally 

ill and mentally retarded, firstly, by dischargi_ng the incompetent 

into a highly competitive environment without adequate support, and 

secondly, perhaps as consequence of the effects of this move, making 

a judgemental decision in favour of insitutionalisation for all, 

when the competent and the educable may again lose their civil rights 

and be committed to the asylum. Education about mental illness and 

mental retardation is essential, then, for the professionals, for the 

community and for the affected individuals themselves. Education, 

therefore, must surely be a crucial dimension in any legislation 

related to mental health care, to provide the correct type of care, 

and to safeguard civil rights. 

If civil rights are not to be promoted adequately by the provision 

of appropriate facilities and resources, will there be legislation to 

monitor psychotherapy, psychosurgery, and psychotrophic drug therapy? 

Part VI of the proposed Ordinance contains proposed policies 

related to the administration of convulsive therapy, whether it be 

administered to voluntary or involuntary patients. 50 Under the pro

posed Ordinance, the individual's consent will be required before 

convulsive therapy may be administered unless (section 45(3)(c}(i)) 

"that person is by reason of mental dysfunction incapable of weighing 

for himself (sic) the considerations involved in a decision whether 

to consent to the therapy". There i s then a responsible legal, and 

an ethical medical attitude towards convulsive therapy, which should 



safeguard the patients' civil rights. 

Part VII, section 47-55, places stringent controls on psychiatric 

surgery which is defined as "surgery on the brain of a person, other 

than neurosurgery, for the purpose of treating mental dysfunction by 

altering a function of the brain 11
• Part VII, therefore refers to such 

surgical manoeuvres as for example, pre-frontal leucotomy. 

With regard to the use of psychotrophic drugs, the ACT House of 

Assembly has expressed concern that the precise implementation of 

the statement contained in section 35(1) "would exclude treatment with 

phenothiazines which not uncommonly cause tardive dyskinaesia when 

used over long periods and produce irreversible physical lesions 11
•
51 

In reply, the CTHC has commented that 11 convulsive therapy and 

psychiatric surgery have been singled out ••• because of the 

controversial nature of these treatments.... The. Commission does not 

think it necessary to specify other forms of treatment". 52 One must 

conclude therefore, that there will be no improvement in the current 

inadequate legislative safeguards of drug therapy and the provisions 

of the proposed Mental Health Ordinance. This would appear to be an 

abrogation of responsibility by both lawyers to provide forl and 

doctors to insist upon}inclusion of legislative control of psychoactive 

drugs. 

Regrettably, the area of education per se does not fare any better. 

The word 'education' does not appear once in the entire proposed piece 

of legislation, neither in regard to the mentally ill nor in regard 

to the needs of the mentally retarded. In relation to the education 



130. 

dimension, it is argued that the need for education is being unrecog

nized because two separate issues are being involved in a confused 

manner with the new Ordinance: the theory and treatment of those 

suffering from psychiatric illness, and the theory and treatment of 

those who are mentally retarded. Both may be embraced by the term 

'mental dysfunction' but this is a very wide term. · It has been 

emphasized throughout this study that those who suffer mental illness 

require legislation to define what mental illness is, to specify the 

circumstances in which patients may be required to receive treatment 

involuntarily and to safeguard the essential civil rights of the 

individual who is receiving such therapy. The prevailing concept, 

then, in these circumstances, is one of treatment in relation to 

'safety• and 'dangerousness'. 

The mentally retarded, however, are not mentally ill. Their 

intellectual capacity ranges on a continuum from profoundly handicapped 

to mildly retarded; throughout the whole of the intellectual continuum, 

as stated by Hayes, the concept is one of education in relation to 

competence. 53 Because of a varying degree of 'competence', legislation 

is indeed required for the mentally retarded, but surely related to 

the right of the individual to receive education and to be safeguarded 

against deprivation of liberty and rights; it should not be related 

to involuntary committal and 'dangerousness' . primarily, but to 

involuntary committal in relation to 'personal safety' when necessary. 

Because of the special education facilities available within the 

ACT, many families having mentally retarded members have come to the 

Territory and have followed with interest the inclusion of the 

mentally retarded within the proposed legislation. In reply to 
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queries raised on behalf of interested parties, the ACT House of ~ 

Assembly asked: 

"why are the mentally handicapped included? {in the proposed 
Ordinance).... Many submissions ... argued that the provisions 
of the whole Ordinance should not apply to and are inappropriate 
for, services for the mentally retarded • • . The men ta 1ly 
retarded are not sick, ••• the medical model in dealing with 
their needs is outdated , , • they should be specifically excluded 
from the definition ..• others want a separate Ordinance which 
would provide for services (for the mentally retarded) and which 
would specify provisions for long-term care, training and 
education 11 .Sil 

The Capital Territory Health Commission replied that "it is intended 

to include the mentally retarded as well as the mentally ill ••• the 

Commission considers that the Ordinance is properly applicable and a 

separate ordinance (for the mentally retarded) would be merely 

duplication 11
•
55 It is suggested that the value system being applied 

is that of th0 ~~ychiatrist concerned with mental illness but not 

with mental retardation. The answer reflects the need to apply the 

proposed mental health model (Fig. 1) to mental health care, for the 

proposed Mental Health Ordinance certainly appears to lack dimensions 

of civil rights and education. 

Conclusion 

Publicity given to the political abuse of psychiatry in the USSR 

has been reported by the House of Assembly and has reflected that 

body's concern over the relationship between psychiatry and deviance 

in Australia and the need for careful legislation that will reflect 

justice and the safeguarding of civil rights. 56 The proposed ACT 

Mental Health Ordinance, then, would be expected to clearly embody the 

concepts of law, medicine, civil rights and education carefully and 

explicitly. It is diff icult to see, however, that the confusion 

caused by present legislation will be clarified in 'any way when 
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complicated legislation will continue. ACT citizens may still be 

transferred to Kenmore Hospital either as voluntary or involuntary 

patients for therapy, and the position of those mentally ill patients 

who will sti 11 need to be transferred between the ACT and the states 

will still be invidious. (The anomalies and injustices of this 

situation have already been commented upon in Chapter 2.) 

I believe that the proposed ACT Mental Health Ordinance, well

meaning as it may be, will not provide for the education of the 

mentally ill, of the health teams or of the community. Neither will 

the comprehensive educational needs of the mentally retarded be met. 

No consideration appears to have been given to the shift in public 

opinion with regard to mental illness and mental retardation. As 

Wootton has affirmed; no longer is the doctor regarded as a •medicine 

man 1 able to cure social as well as medical ills. 57 Again, in the 

psychiatric field, even the so-called 'drug revolution' has not 

produced total support: there have been arguments from civil rights 

activists such as Fisher, that drug usage has been a means of making 

patients more amenable, not of curing their ills. 58 Botte has 

produced evidence that the decline of the in-patient population of 

the 1950's may have preceded the introduction of the drugs. 59 Batte 

has also argued that community alternatives to institutional care 

may have arisen from changes in social attitudes rather than in 

medical treatment. 60 In amending the Mental Health Ordinance, it is 

suggested that continuing dialogue between lawyers, doctors, educa

tionalists, bureaucrats and other members of the community is necessary 

so that all these issues may be considered and the recommendations 

made by the Human Rights Commission in relation to the ACT Mental 

Health Ordinance may be implemented. For example, their recommendation 
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that "the definition of mental dysfunction should be amended to make 

it clear that the disturbance or defect must be severely disabling 

and to omit the imprecise reference to 'some other mental function'", 

would surely safeguard the civil rights of the mentally disordered. 61 

The proposed ACT Mental Health Ordinance after a decade of draft 

proposals and community discussion remains unsatisfactory and highly 

contentious. The CTHC has determined that this Ordinance will not 

be a code. 62 Consequently, the provisions will be uneven, patchy, 

and at times, incongruent with the needs of the community, as witness 

the lack of reference to education, for either the mentally ill or 

the mentally retarded. The focus is on mental illness, while including 

the mentally retarded who are healthy , yet not considering the 

individual needs of the mentally retarded in drafti_ng the legislation. 

In such a situation, where two vital requirements for law-drafting, 

as defined by Blackstone, conciseness and clarity are absent, it is 

not surprising that civil rights also may suffer.63 In 1985, the 

proposed Mental Health Ordinance may well be enforced, but the current 

situation regarding care of property matters in relation to the ACT 

mental health services will remain covered by the (NSW} Lunacy Act 

1898. The Standing Committee on Welfare of the House of Assembly has 

been advised that the Attorney-General's Department is considering a 

replacement of these archaic provisions with 1 Public Trustee' legis

lation for the ACT. 64 Such legislation will not be ready for enactment 

simultaneously with the proposed Mental Health Ordinance. Consequently, 

injustice will continue to be suffered by vulnerable citizens of the 

ACT who may be transferred to NSvl for treatment. 
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The new Mental Health Ordinance, well meaning and idealistic as 

it may be, does not reflect careful thinking. The continuation of 

archaic, confused and inadequate legislation will, in part, continue 

the alienation process for those who are transferred interstate and 

for the mentally retarded still incorporated within a medically 

oriented model without an educational dimension. In such a situation, 

there is a grave danger of the dehumanisation of society, as explained 

by Cardinal Karol Attyla, now Pope John Paul II, who has written in 

The Acting Person: 11 Man 1 s (sic) alienation from other men stems from 

a disregard for, or neglect of, that depth of participation which is 

indicated by the term 1 neighbour 111
•
65 There is in the ACT, a 

considerable amount of goodwill and 'neighbourliness' in the form of 

voluntary groups such as the 'hyperactive child interest group' and 

'Down's Syndrome Group'. I have argued that such well meaning groups, 

unless there is a professional and educational input, may well remain 

at a 'folklore' level, prey to any group of activists who may be well 

intentioned but totally ignorant of the medical and educational aspects 

of the conditions. Again, no attempt is evident in the proposed 

Mental Health Ordinance to utilize and co-ordinate such well intentioned 

community groups into forward thinking, actively involved, educated 

therapeutic groups. 

I have contended throughout this study that because of the well

defined parameters of the ACT, the size of its mental illness problem, 

the numbers of mentally retarded, and the fact that the ACT may be 

considered a microcosm of Australia, a model of mental health, such 

as has been described in Chapter 4, could be set up in the Territory, 

Senior Lecturer in Law at the Australian National University, 

Dr Nicholas Sneddon has commented that "the ACT as a small City State, 
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with a generally well-educated and articulate population which is not 

altogether conservative,·is an ideal social laboratory for innovative 

law reform11
•
66 Using such a laboratory, mental health could be 

researched, evaluated and the findings applied to the Commonwealth 

of Australia. Similarly, education within the professional health 

teams' curricula could include a component related to psychiatric 

and mental retardation needs. Community education in mental health 

could also be implemented. The ACT could then become an innovator, 

the change agent and the leader in health and education which could 

revolutionise mental health care throughout Australia. The first step 

towardsprovidingsuch a model, however, is to provide an adequate 

Mental Health Ordinance, and by applying the dimensions of the proposed 

mental health model, to demonstrate the efficacies of the ACT mental 

health care system. Until this happens, it is suggested that the 

provision of such care within the ACT will remain haphazard, patchy 

in quality and of uneven standards. In such circumstances, one must 

surely conclude that the civil rights of the mentally disordered ACT 

citizen are not being adequately safeguarded. 
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Chapter 5 

CCNCLUSION 

In the introduction to this study, the following questions were 

posed: 

• How have the civil rights of the mentally disordered fared 

during the evolution of mental health care over the past one 

hundred and-fifty years? 

• What is the relationship between current ACT mental health care 

and the civil rights of the mentally disordered? 

• Are the civil rights of affected ACT citizens more carefully 

protected by the new ACT Mental Health Ordinance?· 

, What will be the effects of the new ACT Mental Health Ordinance 

on the civil rights of affected ACT citizens? 

Chapter 1 answered the first question by describing the jeopardy 

to the patient's right of freedom during the nineteenth century. The 

preciseness of the Lunacy Acts was shown to make discharge of the 

mentally ill patient well-nigh impossible, ~nd resulted in continued 

holding of the patient within an institution, even though medically, 

the doctor believed the acute phase of the illness to have abated. 

It was explained that, in the light of growing dissatisfaction of this 

situation, as a result of the Percy Report, and of therapeutic changes, 

the right of committal was eventually given to doctors, who subsequently 

controlled mental health care . 

Within this transfer of aut hority , was the recogni t i on t hat 

a more flexible approach to admissi on and to discharge of the mentally 

di sordered would prevent wrongful loss of freedom and automati c 
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violation of civil rights. It was suggested that one of the outcomes 

of this transfer of power was a development of tensions between doctors 

and lawyers which have still not been resolved. The upsurge of interest 

in civil rights following World War II, the signing of the Declaration 

of Human Rights, and the effects of the pharmaceutical revolution of 

the 1950 1 s on mental health care were also explained within Chapter 1, 

in relation to patients' civil rights, and the evolution of mental 

health care. 

While Chapter 1 gave a generalised view of mental health care, 

in Chapter 2, current mental health care specific to the ACT was 

described, and showed that, although mental health care has changed 

over the past one hundred and fifty years, civil rights of the 

mentally ill and the mentally retarded are still in jeopardy, but 

that the causes of that danger are different; now the dangers are of 

too imprecise a framework within which to deliver mental health care, 

permitting exploitation of the mentally disordered. 

Within the ACT a complicated and archaic legal system was shown 

to endanger the citizens' civil rights by being incongruent with the 

attempts to implement community health mental care. The second question 

posed was effectively answered within this Chapter. 

Chapter 3 explained current mental health models which relate to 

legal and medical aspects of mental health care, and described the 

medico-social model which is used in the ACT to deliver current mental 

health care. The shortcomings of using any one model, including the 

educational model were explained, and a mental health model which has 

equal dimensions of law, medicine and education, and stands on a base 
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of civil rights was constructed. Its use w~s explained in relation to 

safeguardi_ng the civil rights of the mentally disordered whilst 

administering mental health care. 

Finally, in Chapter 4, the new ACT Mental Health Ordinance was 

examined in relation to the proposed mental health model. It was 

argued that the civil rights of affected ACT citizens are not more 

carefully protected by the new ACT Mental Health Ordinance; in fact, 

because of the failure of the Attorney General 1 s office to develop 

a uniform code, the civil rights of the mentally ill are jeopardised 

because of the inability of ·total mental therapy to be_ given within 

the ACT. The civil rights of the mentally retarded are shown to be 

jeopardised by the disregard of the new Ordinance for the educational 

needs of these citizens. 

The findings of this study show that civil rights do not occupy 

a prominent position in society 1 s concept of mental health care. 

Consequently, Government reaction in creating necessary legislation 

is correspondingly slow. The danger to civil rights now is shown not 

to be the danger so much of false imprisonment within the asylum -

which was the hazard of the 19th century, but to be the danger of a 

mentally ill or mentally retarded individual being cast adrift in a 

competitive society, without the competencies and skills to survive 

and to enjoy a quality of life as may be possessed by the mentally 

healthy. All this may be accepted by an unsuspecting ACT society in 

the name of normalisation and as a result of careless implementation 

of, for example, the Richmond Report, which has already been discussed 

in Chapters 3 and 4 on pages 94 and 127. 
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Unless knowledge of the effects of undue stress in the environ

ment upon the individual as theorised by Maslow, is applied in the 

utilisation of for example, Dunn's wellness-illness model and Clark's 

health care model in relation to the mental health model, popular 

watchwords such as 'accountability', 'civil rights', 1 self-help 1 and 

'normalisation' remain c1iches which will enjoy a period of popularity 

and then fade. At such a time, 'institutionalisation' once more may 

be found to be less stressful for the population, economically sound 

and politically expedient. Throughout this study, I have demonstrated 

an on-going need to safeguard the civil rights of both the mentally 

ill and mentally retarded, to educate citizens of the ACT in relation 

to mental health, and to ensure that health professionals recognise 

the civil rights of all citizens. 

In summing up the need for knowledge by lay members of society 

by affected individuals and by health professionals alike, the 

following analogy by Shinn is seen to be appropriate.. 11 I know myself 

where my shoe pinches. Knowing that does not make me an expert in the 

construction of shoes - that knowledge resides with the shoemaker. 

However, both bits of knowledge, where the shoe pinches and how shoes 

are made, are necessary for a comfortable fit 11 •
1 Let us hope that 

the shoe-making skill of mental health care within the ACT obtains a 

better fit of civil rights than it has hitherto. Unless radical 

changes occur within the new ACT Mental Health Ordinance, however, that 

may remain a forlorn hope. 

Potas has commented that it is no longer appropriate for the ACT 

with a population of over 250,000 citizens, to develop piecemeal 

legislation. 2 The hazards for civil rights implicit in the seemingly 

haphazard legal arrangements of the new ACT Mental Health Ordinance 

have been commented upon in Chapter 4. Potas had made the plea that 

in a 

"relatively small community such as the Australian 
Capital Territory, there is an excellent opportunity 
for establishing a model system of psychiatric health 
care that could be emulated by other states. The 
establishment of such a model will ••• demand financial 
commitment ••• (but) ••• this is not a sufficient 
justification for avoiding the moral responsibility all 
communities have of providing adequate health care and 
treatment facil~ties that cater for the needs of its 
own citizens ti. 

That final statement aptly summarises the theme of this study. 
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Act No. 45. 1958. 

Mental Health. 

BE it enacted by the Queen's Most Excellent Majesty, by 
and with the advice and consent of the Legislative 

Council and Legislative Assembly of New South Wales in 
Parliament assembled, and by the authority of the same, as 
follows:-

PART I. 

PRELIMINARY. 

short tltl• 1. ( 1 ) This Act may be cited as the "Mental Health Act. =~~=ut. 19 5 8 ". 

l>iYiSiod. 
Into Parts. 
Ameaded, 
AdNo.69, 
1'64,1.J 
(Ii). 

( 2) This Act shall commence upon a day to be 
appointed by the Governor and notified by proclamation 
published in the Gazette. 

2. This Act is divided into Parts as follows : -

PART I.-PRBLIMINARY--&T. 1-6. 

PART II.-AoMINISTRATI0N-ss. 7-8. 

PART III.-AoMISSION CENTRES, MENTAL HOSPITALS 
AND AUTHORISED HOSPITALS-ss. 9-11. 

PART IV.-AoMISSION TO ADMISSION CENTRES, 

MENTAL HOSPITALS AND AUTHORISED HOSPITALS

ss. 12-15. 

PART V.-DISCHARGE, LEAVB AND 'faANSPBR OF 
PATIENTS AND APPEAL AGAINST DETENTION-· 
ss. 16-20. 

PART Vl.- VoLUNTARY PATIBNTS-ss. 21- 22. 

PART VIl.-MENTALLY ILL PERSONS UNDBR DBTBN• 
TI0N FOR VARIOUS OFFENCES:..._ss. 23-33. 

PART VIII.-WELFARE 0FFICERS--s. 34. 

PART IX.-OFFICIAL VISITORS-ss. 35-36. 

PART X.-PR0TECTED AND INCAPABLE PEllsONS AND 
CoMMITIEES AND MANAGERS OF THEIR EsTATES

SS. 37-50. 

PART 
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PART Xl.-MANAGEMENT OF EsTATES OF PATIENTS 
AND CERTAIN O THER PERSONS-ss. 51_:_99_ 

Division I .--General Powers and Duties of Master
ss. 51-58 . 

Division 2.-Powers and Duties of Master in Respect 
to Estates of Patients-ss. 59-80. 

Division 3.-Management of Estates of Certain 
Persons not being Patients-ss. 81-99. 

PART XII.--SPECIAL PROVISIONS .RELATING TO THB 
PROPERTY OF MENTALLY ILL PATIENTS RESIDING 

OUTSIDE NEW SOUTH WALES-SS. 100-101. 

PART XIIA.-PATIENTS' TRUST ACCOUNTS AT ADMIS• 
SION CENTRES, MENTAL HOSPITALS OR AUTHO

RISED HosPITALS----Q. 101A-101D. 

PART XIII.-COURT VISITORS-S. 102. 

PART XIV.-MISCELLANEOUS PRoVISIONS-SS. 103-
113. 

SCHEDULES. 

3. ( 1) The several Acts mentioned in Schedule One to R~ and 

this Act are to the extent therein expressed hereby repealed. aannp. 

(2) (a) The persons who immediately before the 
commencement of this Act held office as the Inspector-General 
of the Insane, Deputy Inspector-General and Deputy Master in 
Lunacy shall be deemed as from such commencement to have 
been appointed by the Governor as fre Director, Deputy 
Director and Deputy Master in the Protective Jurisdiction of 
the Supreme Court, respectively. 

(b) All persons who immediately before the com• 
mencement of this Act held office as superintendents, deputy 
superintendents, medical officers or otherwise under the Acts 
hereby repealed shall continue to hold office as such as from 
such commencement. 

(c) All persons who immediately before the com• 
mencement of this Act held office as official visitors under the 

Acts 

3 
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Acts hereby repealed shall be deemed to have been appointed 
as such under this Act : 

Provided that any such official visitor who has at such 
commencement attained the age of seventy years shall upon 
such commencement be deemed to have vacated his office as 
such. 

(d) All reception-houses appointed or deemed to 
have been appointed as such under the Acts hereby repealed, 
the appointment of which has not been revoked at the 
commencement of this Act, shall be deemed to be admission 
centres. 

(e) All hospitals for the insane or for the criminal 
insane appointed or deemed to have been appointed as such 
under the Acts hereby repealed. the appointment of which 
has not been revoked'at the' commencement of this Act, shall 
be deemed to be mental hospitals. 

(f) Any house for the reception of insane patients 
in respect of which a license granted under the Acts hereby 
repealed is in force at the commencement of this Act shall be 
deemed to be licensed as an authorised hospital until such 
license would have expired but for the provisions of this Act 
or is sooner revoked in like manner as a license for an 
authorised hospital may be revoked. 

( g) All persons who immediately before the 
commencement of this Act were incapable persons, insane 
patients or patients, and insane persons within the meaning 
of the Acts hereby repealed shall respectively be deemed to 
be incapable persons, patients and protected persons within 
the meaning of this Act. 

( h) The care, protection, . administration and 
management of the estate of any person which immediately 
before the commencement of this Act was exercised by a 
committee of the estate of such person, a person appointed 
to undertake the care and management of such estate or the 
Master in Lunacy may continue to be exercised by such 
committee, person so appointed or the Master under and 
subject to the provisions of this Act. 

(i) 
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(i) All rules of Court, regulations and proclama
tions made or deemed to have been made under the Acts 
hereby repealed and in force at the commencement of this 
Act shall, until varied or rescinded under this Act, continue 
in force and shall be deemed to have been made under this 
Act. 

(j) All proceedings initiated, pending or part 
heard under the Acts hereby repealed at the coIDJI1encemcnt 
of this Act shall be continued as if such proceedings had been 
taken or initiated under this Act. 

4. In this Act, unless · the context or subject matter Inteq,N-

otherwise indicates or requires : - talicJII.. 

"Admission centre" means a place appointed to be an 
admission centre under this Act. 

"Authorised hospital" means a hospital in respect of 
which a license granted to any person under Part m 
of this Act is for the time being in force . 

.. Authorised officer", in relation to any power, authority, NewcWJd. 

duty or function conferred or imposed upon author-~~~ 
. d ffi b th' A . ed 1972,L33 1se o cers y is ct, means a person appomt o> and 

under section 7 to be an authorised officer and who Scbedale. 

is entitled to exercise or perform that power, 
authority, duty or function. 

"Commission" means the Health Commission of New New ddinf. 

South Wales constituted under the Health r.,u:,,..sded, 
C.ommission Act, 1972. 

"Committee" means committee appointed _under this 
Act. 

"Continued treatment patient" means a patient in 
respect of whom an order has been made under 
section fourteen of this Act that he be reclassified 
as a continued treatment patient and be detained 
in an admission centre, mental hospital or authorised 
hospital. 

"Court" 

s 
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"Court .. means the Supreme Court of New South Wales. 

"Director" * • * • 
"Incapable person" means any person who is proved to 

the satisfaction of the Court under section thirty
nine of this Act to be through mental. infirmity, 
arising from disease or age, incapable of managing 
bis affairs. 

"Judge" • • • • 

"Justice., means justice of the peace. 
"Manager" means the person appointed under section 

thirty-nine of this Act to undertake the care and 
management of the property of an incapable person. 

"Master" means such Master of the Court as is prescribed 
by rules of Court. 

"Mental hospital" means a place appointed to be 2 

mental hospital un<ler this Act. 

"Mentally ill person" means a person who owing to 
mental illness requires care, treatment or control 
for his own good or in the public interest, and is 
for the time being incapable of managing himself 
or his affairs and "mentally ill" has a corresponding 
meaning . 

.. Patient" means any person admitted to and detained in 
any admission centre, mental hospital, or authorised 
hospital in accordance with the provisions of this 
Act and includes any person so admitted and 
detained while absent from such admission centre, 
mental hospital or authorised hospital either with or 
without leave of absence, but does not include a 

voluntary 
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voluntary patient or, in Part V of this Act, except 
as provided in subsection three of section nineteen 
of this Act, a person detained in a mental hospital 
pursuant to Part VII of this Act. 

"Prescribed" means prescribed by this Act or the regula
tions. 

"Prison" means prison within the meaning of the Prisons 
Act; 1952. 

"Protected person" means a person in respect of whom 
a declaration under section thirty-eight of this Act 
is in force. 

"Regulations" means regulations made under this Act. 

••Rules of Court" means rules of Court made or in force New ddinl. 

by or under the Supreme Court Act, 1970. 1: ~ 
uno.,.7 
ud !lecoad 
Scbedule (as 
._lltfed bf 
Act No. 41, 

"Schedule" means Schedule to this Act. 

"Stock" means any share or other interest in any com-
pany, society or association. and any fund. annuity 
or security transferable in books kept by any com
pany, society or association, or transferable by deed 
alone, or by deed accompanied by other formalities. 
and _any money payable for the discharge or redemp
tion thereof, and any share or interest therein. 

!:%~!. 
Scbedllle), 

"Superintendent", in relation to an admission centre, a 8abtdtstec1 

mental hospital or an authorised hospital, means the '1~~63. 
person having charge of that admission centre, l:r!:-!i33 

mental hospital or authorised hospital. · ScW,oJe,. 

'Tribunal" means a Mental Health Tribunal constituted 
under section thirteen of this Act. 

"Voluntary patient" means any person who has been 
admitted to an admission centre, mental hospital or 
authorised hospital . under section twenty-one of this 
Act. 

"Welfare officer" means a person appointed as a 
welfare officer under section thirty-four of this Act. 

s. 

7 
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5. As from the commencement of this Act, in the con
struction, and for the purposes, of any Act, by-law, regulation, 
ordinance or any other instrument of the same or a different 
kind or nature, any reference to, or to be read, deemed and 
taken to refer to-

6. 

(a) any word or expression, within the meaning of the 
Acts hereby repealed, specified in the first column of 
the Schedule hereunder or to any like word or 
expression shall be read, deemed and taken to refer 
to the word or expression appropriate thereto speci
fied in the second column of such Schedule unless the 
context or subject matter otherwise indicates or 
requires. 

THE SCHEDULE. 

First Column. 

Insane, lunatic, insane patient, 
patient, incapable penon, 
msane person, committee or 
the estate of an insane 
person, manager or the 
estate of an incapable 
person, Master .in Lunacy, 
Lunacy Act of 1898,, fo1-
pector-General of the 
Insane, Deputy lospcctor
General, : Chief Clerk in 
Lunacy, Supreme Court in 
its Lunacy Jurisdiction, 
hospital for the insane, 
hospital for. the criminal 
insane, reception house, 
licensed' house. 

Second Column. 

Mentally ill, mentally ill person, 
patient, incapable person, 
protected person, committee 
of the estate of a protected 
person, manager of the estate 
or an incapable person, 
Master in the Protective 
Jurisdiction of the Supreme 
Court, Mental Health Act, 
1958, Director, Deputy 
Diffi:tor, Chief Clerk in 
the Protective · Jurisdiction 
of the .Supreme Court, Su• 
prcme Court in its Protective 
J:urisdiction, mental hospital, 
admission centre, authorised 
hospital. 

(b) any of the provisions of the Acts hereby repealed 
shall be read, deemed and taken to refer to the 
corresponding provisions ~if any) of this Act . 

• • • 

PART 
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PART II. 

ADMINISTRATION. 

7. (1) The Commission may appoint one or more Authorised 

members or officers of the Commission to be authorised:=... 
officers who, subject to subsection · (2), shall have and may t:t::la,. 
exercise and perform t,he powers, authorities, duties and Sa"-dhlClill 

functiom conferred or imposed upon authorised officers by ~. 
this Act 

1!172, a. 33 . ~ 
(2) An instrument appointing an authorised officer Sabstlcuted 

may specify the powers, authorities, duties and functions that at;:e11o-. 
may be exercised or performed by that authorised officer and 
that authorised officer shall not be entitled to exercise or 
perform any powers, authorities, duties or functions conferred 
or imposed by this Act on authorised officers other than those 
specified by the instrument of his appointment: 

(2A) An authorised officer shall, in the exercise or Ne"n11sec:. 

performance of his powers, authorities, duties and functions t'~•cled, 
under this Act, be subject to the control and direction ofthe 
Commission. 

( 2B) The Commission shall cause every admission Ne" ..,b._ 

centre. mental hospital and authorised hospital to be· visited =.lidded. 
and inspected from time to time ,by authorised officers; with 
or without previous notice and at any time of the day or night 
as it thinks fit. 

(2c) An authorised officer may at any time make New111b.., 

such inspections, investigations and inquiries as he deems =...iw. 
necessary, and shall make such inspections, investigations 
and inquiries as are directed by the Minister, with respect to 
the care, treatment or control of patients or voluntary patients 
or with respect to the management of any admission centre, 
mental hospital or authorised hospital. 

(3) (a) An authorised officer visiting any admission AmeacW. 

centre, mental hospital or authorised hospital may, by notice Ibid. 

in writing, require any person to furnish him with such 
information as he requires concerning any of the matters with 
respect to which any authorised officer is by this Act author-
ised to make inspections, investigations or inquiries or to 
attend and give evidence before him concerning any such 

matters, 
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matters, and to produce all books, documents or other papers 
whatever in such person's custody or under his control relating 
thereto. 

(b) An authorised officer may require the evidence 
to be given on oath, and either verbally or in writing, .and 
for such purpose he may administer · an oath. 

(c) Any person who without just cause sqown by 
him refuses or neglects duly to attend and give evidence when 
required by an authorised officer or to answer truly and fully 
any questions put to him, or to produce any book, document 
or papers required of him by an authorised officer, shall be 
guilty of an offence against this Act. 

{4) (a) An authorised o~cer, being an officer within 
the meaning of the Public Service Act, 1902, who has any 
pecuniary interest, directly or indirectly, in any authorised 
hospital shall be deemed to be guilty of misconduct within the 
meaning of that Act. 

(b) An authorised officer shall not sign any certifi• 
cate or recommendation for the admission of any patient 
into or for the further observation and treatment of any 
patient in any admission centre, mental hospital or authorised 
hospital. 

( 5) The Commission shall furnish to the Minister an 
annual report in writing as to the state and condition of the 
sev~ral admission centres, mental hospitals and authorised 
hospitals and as to the care of the patients and voluntary 
patients therein; and as to such other particulars as it thinks 
fit. and a true copy of such report shall forthwith be laid 
before Parliament if then in session. or if not then in <oession, 
within twenty-one sitting days after the commencement of the 
next session of Parliament. 

8. The Governor may appoint a medical superintendent 
for each admission centre and mental hospital and if he thinks 
fit a deputy medical superintendent therefor. No person shall 
be so appointed unless be is a medical practitioner. 

A 
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A deputy medical superintendent shall have and may 
exercise and perform all the powers, authorities, duties and 
functions of the superintendent during his absence for any 
cause whatsoever. 

PART III. 

ADMISSION CENTRES, MENTAL HOSPITALS AND AUTIIORISED 
HOSPITALS. 

9. The Governor may, by notification in the Gaz.ette, Admiwon 

appoint any place to be a place for the admission and tern- cenau. 

porary treatment of mentally ill persons and every such place 
shall be an admission centre for mentally ill persons. Any 
such appointment may be revoked in like manner. 

10. The Governor may, by notification in the Gaz.ette, Mcnw 

appoint any place to be a mental hospital and in and by such hospitals. 

notification may assign a name to such hospital. Any such 
appointment may be revoked in like manner. 

11. ( 1 ) The Minister on the recommendation of the Authorued 

Commission may, subject to the provisions hereinafter con-!'::!::".; 
tained? by writing under his hand in or to the effect of the ~c./tt3~• 

prescnbed form grant to any person or to two or more persons ~:ie. 
jointly, a license to keep a hospital for the admission and 
treatment of a number of patients and voluntary patients not 
exceeding the number· specified in such license. 

Any such license shall be in force for a period of twelve 
months but may be renewed from time to time· for a further 
period of twelve months. 

( 2) Applications for a license under this section shall 
be made to the Minister, shall be in or to the effect of the 
prescribed form and shall be accompanied by a plan of the 
premises in respect of which the license is desired. 

(3) The Minister may, for good cause, revoke any 
such license. One month's notice in writing of the proposed 
revocation shall be given by the Minister to the holder of 
such license. ·· ( 4) 

11 
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( 4) If after the expiration of two months from the 
termination of a license, whether by effluxion of time or 
revocation thereof, there is in any authorised hospital in 
respect of which such license has so terminated any patient or 
voluntary patient, every person keeping such hospital shall be 
guilty of an offence against this Act. 

( 5) No person ( unless he is a person who derives no 
profit therefrom. or a committee, or manager, or otherwise 
authorised under this Act) shall receive to board or lodge in 
any house, or take the care or charge of, any patient or 
voluntary patient. 

( 6) The holder of a license under this section shall 
where the authorised hospital in respect of which he bolds 
such license-

( a) has more than one hundred patients and voluntary 
patients have at . all times a medical practitioner 
resident therein; 

( b) has more than fifty but not more than one hundred 
patients and voluntary patients cause a medical 
practitioner to attend such authorised hospital 
daily; 

(c) has fifty or less patients ari.d voluntary patients cause 
a medical practitioner to attend such authorised 
hospital at least . twice a week, or where such 
number of patients and voluntary patients is less 
than ten and the Minister authorises the holder of 
the license to cause a medical practitioner to attend 
such authorised hospital at specified intervals less 
frequently than twice a week cause a medical 
practitioner to attend accordingly. 

The medical practitioner resident in an authorised hospital 
pursuant to paragraph (a) of this subsection shall be the 
superintendent of such hospital. Where there is no medical 
practition_er resident in any authorised hospital the holder of 
the license for such hospital shall be the superintendent of 
such hospital. 

(7) 
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(7) The superintendent of any authorised hospital Amended, 

h ds d 
. C AdNo.63, 

s all cause to be kept such recor an furmsh to the om- 1m, •·" 
mission ·such particulars as are prescribed in connection with ~~ 
the admission, treatment, discharge, rem~val, absence with or 
without leave or death of every patient and voluntary patient 
admitted to such authorised hospital. 

( 8) The holder of a license shall not make or cause to 
be made any additions or alterations to the authorised hospital 
for which he bolds such license without the approval in 
.vriting of the Minister. 

PART IV. 

ADMISSION TO ADMISSION CENTRES, MENTAL HOSPITALS 
AND AUTHORISED HOSPITALS. 

12. . ( 1) A person may be admitted to and detained in an Pr~un 

admission centre- ~~1tt1ns 

(a) upon the certificate of a medical practitioner who ~':.°~C: 
is of the opinion that such person is a mentally ill centres. 

person; 
(b) upon a written request to be so admitted and 

detained made by him to the superintendent of such 
admission centre; 

(c) upon a written request for him to be so admitted 
and detained made to the superintendent of such 
admission centre by a relative or friend of such 
person; 

. (d) where he is taken to such admission centre by, a 
member of the police force and a copy of an order, 
relating to such person, made by a justice under 
subseetion two or three of this section is handed 
to the superintendent of such admission centre by 
such member of the .police force; 

(c) where he is taken to such adm~ion centre by a 
member of the police force who. in writing informs 
the superintendent of such admission centre that 
such member believes such person to be a mentally 

' ill 

13 
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ill person and that such member found such person 
wandering at large or committing some offence 
against the law or in circumstances which reason
ably led him to believe that such person was about 
to commit some offence against the law; 

(f) where he is escorted to such admission centre by a 
welfare officer who in writing informs the super
intendent of such admission centre that such welfare 
officer believes such person to be · a mentally ill 
person: 

Amr■decl, Provided that a person admitted to or detained in an 
DtW.s.2 
<b><II) (Ill). admission centre pursuant to paragraph (b), (c). (d), (e) 

or ( f) of this subsection shall be examined by the super
intendent or a medical · officer attached to such admission 
centre as soon as practicable after his admission thereto and 
shall not be detained therein after such examination unless 
such superintendent or medical officer certifies that in his 
opinion such person is a mentally ill person or ought to be 
detained therein for observation or treatment. 

(2) Where a person informs a justice on oath that
(a) he believes any other person to be a mentally ill 

person, and 
(b) such other person is without sufficient means of 

support, or is wandering at large. or has been 
discovered committing some offence against the law 
or in circumstances which may reasonably . lead a 
person to suspect that such other person was about 
to commit some offence against the law, 

such justice may by order under his ban~ require a member 
of the police force to apprehend such other person and to 
take him to the nearest convenient admission centre. 

( 3) A member of the police force or welfare officer 
shall, and any other person may, if he believes that a person 
is a mentally ill person and either is not under proper care 
and control, or is cruelly treated or cruelly neglected. by any 
person having or assuming the care and charge of ·him, so 
inform a justice on oath. Such justice shall either hitnself 
visi(and examine the person in respect of .whom he has been 

informed 
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informed: as aforesaid and make inquiry into the case, or by 
order under his hand direct and authorise some medical 
practitioner to visit and examine such person and report in 
writing to such justice his opinion as to the matters of which 
such justice has been informed as aforesaid. If upon such 
visit, examination and inquiry by such justice, or upon the 
report of such medical practitioner it appears to such justice 
that such person is a mentally ill person and either is not 
under proper care and control, or is cruelly treated or cruelly 
neglected by any person having or assuming the control of 
him, such justice may by · order under his band require any 
member of the police force to take such person to the nearest 
convenient admission centre. 

15 

(3A) Where a justice or medical practitioner N-••"'
pursuant to subsection three of this section is unable to ~ ~~ 
obtain entry into any place where he has reasonable cause to :m1T'i. 2 
believe there is any person, in respect of whom a justice has 
been informed as therein provided. such justice may by order 
under his hand require a member of the police force to 
accompany him or such medical practitioner for the purpose 
of enabling him or such medical practitioner to visit and 
examine such person or make inquiry or report as referred 
to in subsection three of this section. 

(3B) A member of the police force in pursuance of r:-::=:
any order made under subsection two. three or (3A) of this l:w. 
section may, with such assistance as may be found necessary, 
enter any place where he has reasonable cause to believe the 
person, in respect of whom a justice has been informed as 
provided in subsection two or three of this section. may be. 
and use such force as may be necessary for making such 
entry whether by breaking open doors or othe~. 

(4) The superintendent of an admission centre shall 
as soon as practicable after the admission of a person to 
such admission centre cause such person to be examined by 
two medical practitioners separately and apart from each 
other. 

If either of such two medical practitioners does not recom
mend that further observation and treatment of such person 
in a mental hospital is necessary the superintendent shall 
cause such person to be examined by another medical 
practitioner. Where 
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Where the superintendent is not a person who gaye a certifi
cate pursuant to the proviso to subsection one of this section 
in respect of such person, such superintendent may be one of 
the medical practitioners aforesaid. 

A medical practitioner upon whose certificate or request a 
person has been admitted to an admission centre shall not 
make any examination of such person for the purposes of 
this subsection. 

( 5) If after examination as aforesaid two medical 
practitioners recommend that further observation and treat
ment of such person in a mental hospital or authorised hos
pital is not necessary, such person shall be discharged from 
such admission centre. 

( 6) If after examination as aforesaid two medical 
practitioners recommend that further observation· and treat• 
ment in a mental hospital or authorised hospitai is necessary, 
such superintendent shall cause such person to be brought as 
soon as conveniently may be before a stipendiary magistrate. 

Such recommendation shall be in or to the effect of the 
pre.scribed form • . 

( 7) Where a medical practitioner · making any 
examination of any person as · aforesaid bas a pecuniary 
interest. directly or indirectly, in any authorised hospital or 
has a near relative or partner or assistant -who has any such 
interest in any authorised hospital he shall upon making any 
recommendation that further observation and treatinerit of 
such person is necessary as aforesaid disclose that ·tact and 
give particulars thereof in such recommendation. 

In this subsection "near relative" means parent. brother, 
sister, child, or spouse, and such othei: person as may be 
prescribed as a near relative. 

(8) The superintendent shall give due notice to 
the nearest known relative or a friend of such person of his 
intention to have such person brought before a stipendiary 
magistrate. 

(9) The stipendiary magistrate shall upon such person 
being brought before him hold an inquiry and if he is satisfied 
after consideration of the recommendations by the medical 

practitioners 
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practitioners as aforesaid and such other evidence as may be 
placed before him, that such person is a mentally ill person, 
he shall-

(a) direct that such person be detained in an admission 
centre, or be admitted to and detained in a · mental 
hospital or authorised hospital, to be specified in 
such direction for further observation and treatment 
as a temporary patient for such period not exceeding 
six months as may be specified therein; or · 

(b) order the discharge of such person to the care of any 
relative or friend who satisfies such stipendiary 
magistrate that such person will be properly taken 
care of. 

Where pursuant to an inquiry as aforesaid such stipendiary 
magistrate is not satisfied that such person is a mentally ill 
person be shall order that such person be discharged from 
such admission centre. 

· Such stipendiary magistrate may suspend the execution of 
any such direction or order for any period not exceeding 
fourteen days, and may give such directions for the proper 
care and control of such person in the meantime as such 
stipendiary magistrate thinks fit. 

Where any medical practitioner certifies in writing after 
examining such person that such person is not fit to be moved 
from the admission centre in which he is then detained, such 
person shall not be moved from such admission centre until 
the same or some other medical practitioner certifies in writing 
that such person is fit to be moved as aforesaid. 

( 10) Any certificate given by a medical practitioner 
for the purposes of paragraph (a) of subsection one of this 
section shall be in or to the effect of the form set out in 
Part I of Schedule Two. 

17 

A person shall not be admitted to or detained in an New -

d . . th rtifi f di l . . araph added, a m1ss1on centre upon e ce cate o a me ca practitioner Act No. 69, 

given for the purposes aforesaid unless he has been admitted ~'n~>~ 2 

thereto within ten days after the issue of the certificate. 
Where a medical practitioner giving any certificate as afore

said has a pecuniary inter~t. directly or indirectly, in any 
authorised hospital or bas a near relative or partner or 

assistant 
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assistant who has any such interest in any authorised hospital 
he shall upon giving that certificate disclose that fact and 
give particulars thereof in such certificate. 

In this subsection . "near relative" means parent, brother, 
sister, child, or spouse. and such other person as may be 
prescribed as a near relative. 

( 11 ) Where a medical practitioner is of the opinion 
that the assistance of a member of the police force is desirable 
in conveying a person, in respect of whom such medical prac
titioner has signed any such certificate, to an admission centre 
be may endorse such certificate in or to the effect of Part II 
of the form set out in Schedule Two. 

Any member of the police force to whose notice any such 
endorsement is brought shall as soon as pra,cticable convey 
or assist · in conveying such person to an admission centre or 
cause or make arrangements for some other member of the 
police force to convey or assist in conveying such person to 
an admission centre. 

(12) Any direction or order given by a stipendiary 
magistrate, and any order given by a justice. pursuant to 
any of the provisions of this section, shall be in or . to the 
effect of the appropriate prescribed form and shall have effect 
according to its tenor. 

13. For the purposes of this Act . there shall be such 
number of Mental Health Tribunals as the Minister may 
constitute. 

A Tribunal shall consist of : -

(a) a psychiatrist; 

( b) a medical practitioner ; and 
( c) a barrister or solicitor. 

14. ( 1) If at the expiration of six months from the date 
of his admission to an admission centre, mental hospital or 
authorised hospital a temporary patient is still detained in 
an admission centre, mental hospital or authorised hospital, 
the superintendent shall as soon as practicable cause such 
patient to be brought before a Tribunal for examination. 

The 

I 
I 

l 
\ 

i 
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The Tribunal shall determine-

(a) whether such patient should be reclassified as a 
continued treatment patient and detained in an 
admission centre, mental hospital or authorised 
hospital for further observation and treatment; 

(b) whether such patient should be detained in an admis
sion centre, mental hospital or authorised hospital 
for further observation and treatment as a tem
porary patient for such period not exceeding three 
months as the Tribunal shall specify in such deter
mination ; or 

(c) whether such patient should be discharged from the 
admission centre, mental hospital or authorised 
hospital in which he is detained. 

(2) Where a Tribunal has madeadetennination under 
paragraph (b) of subsection one of this section and the patient 
in respect of whom such determination has been made is at 
the expiration of the period specified in such determination 
still detained in an admission centre, mental hospital or 
authorised hospital the superintendent shall as soon as 
practicable cause such patient to be brought before a Tribunal 
for examination. 

The Tribunal shall determine-

(a) whether such patient should be reclassified as a 
continued treatment patient and detained in an 
admission centre, mental hospital or authorised 
hospital for further observation and treatmelit; or 

(b) whether such patient should be discruµ-ged from the 
admission centre, mental hospital or authorised 
hospital in which he is detained. 

(3) Any determination under this section shall be 
embodied in an order in the prescribed form and any such 
order shall have effect according to its tenor. 

1s. 
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15. It shall be the duty of the superintendent to medically 
examine or cause to be medically examined, at such intervals 
as may be prescribed, all continued treatment patients with 
a view to determining whether or not their continued detention 
in an admission centre, mental hospital or authorised hospital 
is necessary. 

PART V. 

DISCHARGE, LEAVE AND TRANSFER OF PATIENTS AND 

APPEAL AGAINST DETENTION. 

16. The superintendent-
(a) may at any hme, if in his opinion further observa

tion and treatment of a patient is not required. 
discharge such patient; 

(b) may discharge a patient pursuant to an application 
in that regard made by such patient or by any rela
tive or friend of such patient, whether or not. in the 
case of an application made by a relative or friend 
of such patient, an undertaking in writing bas been 
given to the superintendent by such relative or friend 
that such patient will be properly taken care of -.... d 
will be prevented from injuring himself or other 
persons; and • , 

(c) shall so discharge a patient where an order for the 
discharge of such patient has been made under this 
Act by the Tribunal, an authorised officer, the court, 
a stipendiary magistrate, or the official visitors. 

17. Where the superintendent has refused an application 
for the discharge of a patient as aforesaid, such patient, or 
relative or friend of such patient, making such application 
may, in the case of a temporary patient. if a period of three 
months has elapsed since the date of admission .of such patient 
to an admission centre, mental hospital or authorised hospital, 
and in the case of a continued treatment patient. at any time. 
appeal against such refusal to an authorised officer or any 
two or more official visitors. An 
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An authorised officer or official visitors to whom such 
appeal is made shall consider the circumstances of the case 
and the report on the case obtained from the superintendent 
(which report the superintendent shall give when required by 
an authorised officer or any such official visitors) in which his 
reasons for refusing the application are stated, and may, if 
he or they think fit, order the discharge of such patient from 
the admission centre, mental hospital or authorised hospital, in 
which he is detained. 

21 

18. Where the Court receives information upon oath, or eour1 may 

a judge of the Court has reason or cause to suspect that any ~r!hargc 
person who is not a mentally ill person is detained in any ~.~:;:;;~ 
admission centre, mental hospital or authorised hospital the :;:1~c:_ 52. 
Court may order the superintendent of such admission centre, !::i's~ 
mental hospital or autho~sed. hospital ~o bring such person ~~en~~t~ 
before the Court for exammation at a tune to be specified in t-,r_:

2
No.

1
~1, 

such order, and if upon the examination of such person, · and ;:!.~ 
of such .superintendent, and of any medical or other witnesses, e>, 

it appears to the Court that such person is not a mentalty ill 
person, the Court may order that such person be immediately 
discharged from such admission centre, mental hospital or 
authorised hospital. · 

19. ( 1 ) The superintendent may allow a patient to be Patient ~ • 1 

b f dmi . tal h . 1 th 'sed be pcnn1tl<!d a sent roman a ss1on centre, men ospita or au on to be absent 

b . 1 f . h 'od th . d think fi In certain osp1ta or sue pen as e supennten ent may t. circum• 

or for such period and at such place and on such conditions ,tao<:cs. 

as the superintendent may think fit for the benefit of the 
patient's health. 

(2) Where any patient is so allowed to be absent and 
does not-

(a) at the expiration of such period return to the admis
sion centre, mental hospital or authorised hospital 
from which· he has been so allowed to be absent and 
a certificate of a medical practitioner certifying that 
the detention of such patient as a patient is no 
longer necessary is not received by the superintendent 
before the expiration of such period. or 

(b) 
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( b) comply with any condition upon which he is so 
allowed to be absent, 

such patient may at any time after the expiration of such 
period or non-compliance with any such condition, as the case 
may be, be apprehended by a member of the police force and 
returned to such admission centre, mental hospital or 
authorised hospital. 

{ 3) In this section .. patient" includes a person 
detained in a mental hospital pursuant to section thirty-two 
of this Act. 

20. ( 1) An authorised officer may by order. in_ writing 
direct the transfer of a patient from the admission centre. 
mental hospital or authorised hospital'in which he is detained 
to an admission centre, mental hospital or authorised hospital. 
Any such order for transfer shall be a sufficient authority for 
the transfer of such patient and for his being received into and 
detained in the admission centre. mental hospital or authorised 
hospital to which he is ordered to be transferred. 

(2) A superintendent may make arrangements with 
another superintendent for the transfer of a patient from the 
admission centre, mental hospital or authorised hospital in 
which such patient is detained to the admission centre, mental 
hospital or authorised hospital of which such other superin
tendent is the superintendent. Any such arrangement shall be 
sufficient authority for the transfer of such patient and for his 
being received into and detained in the admission centre, 
mental hospital or authorised hospital to which he is so 
transferred. 

PART VI. 

VOLUNTARY PATIENTS. 

21. ( 1) A person may be admitted to and detained in 
an admission centre, mental hospital or. authorised hospital 
as a voluntary patient-

( a) where such person is of or above the age of eighteen 
years, upon an application in that behalf made by 
him; {b) 
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(b) where such person. is under the age of eighteen 
years, upon an application in that behalf made by 
the person in whose care and custody ~he may be. 

Such application may be made orally or in writing and shall 
be made to the superintendent or a medical officer of such 
admission centre. mental hospital or authorised hospital. 

(2) A superintendent shall, subject to the provisions AmcDde~ 

of this section, discharge a voluntary patient within seven t,U:::, '• 
days after an application in writing for his discharge has been <•> <w>. 
made to such superintendent-

(a) where such voluntary patient is of or above the age 
of eighteen yer.rs, by such voluntary patient or 
some person on his behalf; 

(b) where such voluntary patient is under the age of 
eighteen years, by the person upon whose applica
tion he was admitted to and detained in an admis
sion centre, mental hospital or authorised hospital 
pursuant to subsection one of this section. 

(3) No person shall be admitted to an admission 
centre, mental hospital or authorised hospital under this 
section unless the superintendent is satisfied that such person 
is likely to be benefited by bis being so admitted for care and 
treatment as a voluntary patient. 

(4) A superintendent may-

(a) grant leave of absence to any voluntary pati~t; 

(b) discharge any voluntary patient; 

(c) if the condition of the voluntary patient so requires 
cause such action to be taken as may be necessary 
to have such voluntary patient admitted to and 
detained in an admission centre as a temporary 
patient. 

22. 

23 
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22. ( 1 ) The Master may take charge of the estate of a 
voluntary patient-

( a) who is of or above the age of eighteen years, if 
he is requested so to do by such voluntary patient; 

( b) who is under the age of eighteen years, if he is 
requested so to do by the person on whose appli
cation such voluntary patient was. pursuant to 
subsection one of section twenty-one of this Act. 
admitted to and detained in an admission centre.
mental hospital or authorised hospital. 

( 2) Where, pursuant to this section. the Master takes 
charge of the estate of a voluntary patient. he shall have in 
respect thereof all the powers. authorities. ~uties and 
functions which he bas under Part XI of this Act in respect 
of the estate of a patient. 

PART VII. 

MENTALLY ILL PERSONS UNDER DETENTION FOR VARIOUS 

OFFENCES, 

23. ( 1 ) Ii any person indicted for any offence is mentally 
ill and, upon arraignment. · is found to be so by a jury lawfully 
empanelled for · that purpose. so that such person cannot be 
tried upon such indictment, or if upon the trial of any person 
so indicted such person is found by the jury. before whom 
he is tried, to be mentally ill, the . judge before whom any 
such person is brought to be arraigned or tried as aforesaid 
may direct such finding to be recorded, and thereupon may 
order such person to be kept in strict custody in such place 
and in such manner as to such judge may seem fit until he 
is dealt with as provided by section twenty-four of this Act. 

(2) In all cases where it is given in evidence upon the 
trial of any person charged with any treason. felony or mis
demeanour that such person was, at the time the act or 
omission the subject of the charge was done or omitted to be 
done, mentally ill. and such person is acquitted. the jury shaU 
be required to find specially whether such person was at such 

time 
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time mentally ill and to declare whether such person was 
acquitted by them on the ground that he was at such time 
mentally ill. 

In this subsection "mentally ill" means. in relation to any 
person charged as aforesaid, so insane as not to be responsible. 
according to law, for the act or omission the subject of the 
charge. 

(3) If the jury find that such person was at the time 
the act or omission the subject of the charge was -done or 
omitted to be done mentally ill as aforesaid. the judge before 
whom such trial is had shall order such person to be kept in 
strict custody, in such place and in such manner as to such 
judge seems fit until the Governor's pleasure is known, and 
thereupon the Governor may give such order for the safe 
custody of such person during the Governor's pleasure in a 
prison as the Governor deems fit. 

(4) Upon the receipt of certificates by two medic.al 
practitioners in or to the effect of the form of Schedul~ Three. 
the Governor, by warrant under his hand, may direct that 
such person be conveyed to and detained in a mental hospital 
during the Governor's pleasure. 

24. ( 1 ) When any person committed to take his trial for Penoiu 

ff . 'fled b ed'cal . . be found 1o be any o ence 1s certl y two m 1 practitioners to · mentallT 111 
mentally ill, such certificates to be in or to the effect of the :':~se~ 
form of Schedule Three, or is upon arraignment found by t°o:f:ii~ 
verdict to be mentally ill, the Minister may direct, by order~-1:t0

• 

under bis band in or to the effect of the form of Schedule ~ded 

Four, that such person be removed to, and detained in . a t:Ji~::ll' 
mental hospital until such person is certified by the superin- ~~!.e. 
tendent and an authorised officer, or by the superintendent 
and two official visitors, to be not mentally ill whereupon the 
Minister shall order his removal to a prison in order to be 
tried for such offence or if he is not to be so tried order that 
he be discharged. 

(2) Such detention for any period shall _not operate 
as a bar to · his subsequent indictment and trial for such 
offence. 

25. 

25 
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25. ( 1 ) If any person while detained in any prison for 
debt, or in any. prison, or other place of confinement, in con
sequence of any summary conviction or order by any justice 
or in default of bail, appears to be mentally ill, the Minister 
may, upon the receipt of certificates by two medical practi
tioners in or to the effect of the form of Schedule Three, direct • 
by order under his hand, that such person be removed to· 
and detained in a mental hospital until such person is certified 
by the superintendent and an authorised officer, or by the 
superintendent and two official visitors, to be not .mentally ill 
whereupon the Minister shall, if such person remains subject 
to be continued in custody, order his removal to the prison or 
other place from where he was taken, or to some other prison 
or place of confinement, or if such person does not remain 
subject to be continued in custody order that he be discharged. 

(2) The provisions of Part V of this Act shall, not"" 
withstanding anything in this Act, apply to and in respect of 
a person detained in a mental hospital pursuant to this section 
as from the time such person ceases to be subject to be 
continued in custody. 

26. ( 1 ) In any case in which a person charged with an 
offence for which he has not been tried (in this section 
referred to as "the person charged") is detained in a mental 
hospital the Attorney-General, if he is of opinion that the 
question whether the person charged is fit to plead if put 
upon his trial should be detennined by a jury, may by order 
under his hand direct that the person charged be removed 
from such mental hospital to some prison appointed by the 
Attorney-General and specified in the order. 

(2) Such order shall be a sufficient warrant for the 
removal of the person charged from the hospital in which 
he is detained and for his detention in the prison appointed 
by the Attorney-General and specified in the order. 

( 3) The Attorney-General may further order that a 
jury of twelve persons be empanelled for trial of an issue 
whether the person charged is fit to plead if placed upon hi& 
trial. (4) 
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{4) The said issue shall be tried at a time and place 
appointed by the Attorney-General before a judge of the 
Supreme Court or a chairman of Quarter Sessions. 

( 5) The governor of the prison in which the person 
charged is detained shall procure the attendance of the person 
charged at the time· and place appointed for the trial of the 
said issue. 

( 6) At the request of the Clerk of the Peace the 
Sheriff shall summon thirty-six persons. chosen by him from 
the list of jurors in the jurors' list for the jurors• district 
within which the plac.e appointed for the trial of the said 
issue is situated. to attend at the time and place appointed for 
the trial of the said issue. 

(7) A jury of twelve persons shall be empanelled 
from the jurors in attendance at the court and the said issue 
shall be tried in accordance with the procedure adopted at a 
criminal trial where upon the trial of an indictment a question 
is raised whether the accused is fit to plead. The judge 
presiding at the trial shall have power to make any order 
including a power of postponement and give any directions 
which in his opinion are necessary for the trial of the issue. 
The jurors empanelled to try the issue shall be sworn in 
such manner as the court shall direct. 

( 8) If the jury find that the person charged is not 
fit to plead he shall be returned to the hospital from which 
he was removed. 

(9) If the jury find that the person charged is fit to 
plead he shall be returned to prison. 

( 10) If a bill is found against him he shall be placed 
upon his trial. 

( 11) If a bill is not found against him a certificate 
shall be issued by the Attorney-General to the judges of the 
Supreme Court in accordance with the provisions of section 
three hundred and fifty-eight of the Crimes Act, 1900. as 
amended by subsequent Acts, and any of the said judges may 
thereupon direct the gaoler in whose custody the person 
charged may be to discharge him from custody. 

(12) 

27 
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( 12) At the trial of the said issue the person charged 
shall be entitled to give evidence on oath or to make an 
unsworn statement. 

( 13) If the jury find that the person charged is fit to 
plead and he is placed upon bis trial be shall be entitled 
to set up the defence that he was, at the time the act or 
omission the subject of the charge was done or omitted to be 
done, mentally ill. 

In this subsection ''mentally ill" has the meaning ascribed 
thereto in subsection two of section twenty-three of this Act. 

27. (1) If any person while imprisoned in any prison,. 
under any sentence of hard labour or imprisonment imposed 
otherwise than on the conviction or order of justices appears 
to be mentally ill the Minister niay upon the receipt of 
certificates by two medical practitioners in or to the effect of 
the form of Schedule Three, direct by order under his hand 
in or to the effect of the form of Schedule Four, that such 
person be removed to and detained in a mental hospital until 
such person is certified by the superintendent and an author
ised officer, or by the superintendent and two official visitorst 
to be not mentally ill, whereupon the Minister shall if such 
person remains subject to be continued in custody, order his 
removal to the prison·from where he was taken, or to some 
other prison, or if such person does not remain subject to be 
continued in custody order that he ~ discharged. 

( 2) The provisions of Part V of this Act shall. 
notwithstanding anything in this Act, apply to and in respect 
of a person detained in a mental hospital -pursuant to this 
section as from the time such person ceases to be subject to be 
continued in custody. 

28. If it is made to appear to the Minister by any means 
whatsoever that there is good reason to believe that any 
prisoner in confinement under sentence of death is then 
mentally ill. the Minister may appoint two or more medical 
practitioners to inquire into the mental health of such prisoner. 
and if on such inquiry such prisoner is found to be then 
mentally ill, the fact shall be certified . in writing by such 

practitioners 
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practitioners to the Minister. and on receipt of such certificate 
the Minister may. by order under his hand, direct that such 
prisoner be removed to and detained in . a mental hospital 
until such prisoner is certified by the superintendent and an 
authorised officer, or by the superintendent and two official 
visitors, to be not mentally ill, whereupon the Minister shall 
order that such person · be removed to any prison or other 
place of confinement to undergo his sentence of death or to 
be dealt with according to law, as if no such order for his 
removal to and detention in a mental hospital had been made. 

29 

29. When any per.mu is ordered to be kept in custody Governor 
• , • may liberate 

during the Governor s pleasure, any , order made by the on conditions. 

Governor in relation to the custody of such person may be 1;.1~r0
• 

renewed and varied from time to time or revoked; and the L n. 
Governor may permit any such person or any person con-
veyed to and detained in a mental hospital pursuant to a 
direction by the Governor, not being a person under con-
viction and sentence, to be liberated from custody or such 
mental hospital. upon such terms and conditions as the 
Governor may think fit; and if any such term or condition 
is broken, such person may be retaken and dealt with as 
provided in section thirty of this Act. 

29A. ( 1) This section shall, notwithstanding anything in Special Jeavo 

this Act, apply to all persons detained in a mental hospital !r.:f;r1
•

0

• 

t th • • f th' p f th' A · ccrtai11 pursuant O e prOVISIOns O lS art O IS ct. pcnons 
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( 2) Special leave of absence may in an emergency 
be granted, upon such terms and conditions as hereinafter 
approved, by the superintendent to any person to whom this 
section applies. 

No such leave shall be granted unless the Minister has 
approved of a recommendation of the superintendent for this 
purpose and of the terms and coriditions upon wbicll such 
leave shall be granted. No 

N"'aectloll 
added, 
ActNo,69, 
1964,1. 5 
(c). 
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discharged from such hospital, and shall not be put upon bis 
trial or be liable to any charge or indictment for having 
attempted such act of suicide. 

33. ( I ) Any person detained in a mental hospital 
pursuant to the provisions of this Part of this Act shall be 
subject to such security conditions as an authorised officer may 
deem necessary. 

( 2) An authorised officer may by order in writing 
direct the transfer of a person detained in a mental hospital 
pursuant to this Part of this Act to any other mental hospital. 
Any such order for transfer shall be a sufficient authority for 
the transfer of such person and for his being admitted to and 
detained in the mental hospital to which be is ordered to be 
transferred. 

Nothing in this subsection shall affect the operation of sub
section two of section twenty of this Act in its application to 
persons to whom subsection two of section twenty-five or of 
section twenty-seven of this Act applies. 

PART VIlI. 

WELFARE OFFICERS. 

34. ( 1) For the purposes of this Act the Governor may 
appoint such welfare officers as he deems necessary. 

(2) The powers, authorities, duties and functions of 
a welfare officer shall be : -

(a) on the direction of a superintendent tq escort and 
convey or assist in escorting and oonveying a patient 
to a mental hospital, where such patient has been 
granted leave of absence from such mental hospital 
and such patient's . r~tum is, desirable on account 
of a breakdown in his mental health; 

(b) 
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(b) to escort and convey or assist in escorting and 
conveying patients from a mental hospital to another 
mental hospital or to a public hospital; 

(c) to visit patients, who are on leave of absence from 
mental hospitals, or their relatives or friends for 
the purpose of advising them on matters pertaining 
to the welfare of such patients ; 

(d) to exercise and perform such other powers, ~ded4 
authorities, duties and functions as may be con- lN2.i°" 
ferred or imposed upon him by or under this Act Sdledlrle. 

or as may be assigned to him by an authorised officer. 

PARTIX. 

OFFICIAL VISITORS. 

35. . ( 1 ) The Governor may appoint for every admission Appoint. 

centre, mental hospital or authorised hospital two or. more ~l 
official visitors, one of whom shall be a medical practitioner v1s11on. 

and one a stipendiary magistrate. barrister-at.Jaw. or solicitor. 

(2) The provisions of the Pub& Service Act. 1902. 
or of any Act amending that Act. shall not apply to or in 
respect of the appointment of an official visitor and such 
official visitor shall not in his capacity as such be subject to 
the provisions of any such Act. 

( 3) No person of or above the age of seventy years 
shall be appointed as an official visitor. ' An· official visitor 
shall cease to hold office as such on the day. upon which he 
attains the age of seventy years. 

( 4) Any two or more official visitors. one being a 
medical practitioner, shall visit the place for which they are 
appointed official visitors once at. least every month with or 
without any previous notice, and at such hours 9f the day or 
night, and for such length of time as . they .~ fit. and 
also at such other times as the M"tnister may direct· 

Jl . (5) 

33 
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( 5) Any person who has any pecuniary interest. 
directly or indirectly, in an authorised hospital shall not be 
or act as an official visitor for any authorised hospital and 
no official visitor shall sign any certificate or request for the 
admission of any person to, or attend professionally upon, 
any patient in any admission centre, mental hospital or 
authorised hospital. 

( 6) Such official visitors, when visiting such admission 
centre. mental hospital or authorised hospital, shall, so far 
as practicable, inspect every part of the same and make such 
inquiries as they may deem necessary as to the care, treat
ment and control of the persons detained therein. 

36, ( l) The superintendent shall allow the official visitors 
visiting an admission centre, mental hospital or authorised 
hospital to have access to and inspect every part thereof and 
shall permit them to see and interview every person detained 
therein, and shall give full and true answers to the best uf 
his knowledge to all questions which the official visitors may 
ask in reference to the said admission centre, mental hospital 
or authorised hospital, and the persons detained therein, and 
shall produce to the official visitors such registers, books. 
records, orders, certificates, papers and other documents relat• 
ing to the admission and discharge, care, treatment and control 
of persons detained therein, and furnish all such returns 
relating to any of the matters aforesaid, as may be required by 
such official visitors. 

(2) The official visitors shall-
( a) examine and sign all registers, books and records 

produced to them in accordance with the foregoing 
provisions ; 

(b) on every visit to an admission centre, mental hospital 
or authorised hospital enter in the official visitors' 
book the fact of their visit with such observations as 
they think fit ; and 

(c) transmit to the Minister as soon as practicable after 
each such visit a report upon their visit containing 
such information as they deem necessary. 

PART 

I 
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PARTX. 

PROTECTED AND INCAPABLE PERSONS AND COMMITIEBS AND 

MANAGERS OF THEIR ESTATES • 

37. • • • • 

35 
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38. Where it is proved to the satisfaction of the Court that oec1arauau 
. ll ill d . bl f . h" aff . of Court as a person 1s men ta y an mcapa e o managing IS airs, 1o _persons 

• be1na men-
the Court may make a declaration to that effect, and may tally m. 

direct a reference to the Master to make inquiries concerning 1s·9t,'i. ~8i 45
• 

the property of such person, and may make all proper orders 
for rendering the property of such person. or the income 
thereof available for the payment of his debts and for the 
maintenance or benefit of himself and his family, and for 
carrying on his trade or business (if any). and may, if 
necessary, appoint, either with or without security, a com• 
mittee of his estate, and aJso when desirable appoint a com• 
mittee of his person. 

39. ( 1) Where it is proved to the satisfaction of the Court Porsom 

that any person is, through mental infirmity. arising from ~~"!r.~~:1o1 
d. ' bl f • h' a11a· th Co tholt alfaits. 1sease or age, mcapa e o managmg 1s rrs, e urt ct. Ibid. 

may make all proper orders for rendering the property and•· 103-

income of the said person available for the payment of bis 
debts and for the maintenance and benefit of himself and his 
family; and may malce orders for the care and management 
of bis property in all respects as if he were a protected person ; 
and may, if necessary, appoint a manager, either with or 
without security, to undertake the care and management of 
his property under the order and direction of the Court. 

(2) The manager shall, subject to the said orders and 
directions and to the rules of Court. have the same powers 
and be subject to the same obligations and control as a com
mittee, appointed under section thirty-eight of this Act. of 
the estate of a protected person, and the powers and provisions 

contained 
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contained in this Act relating to the management and adminis
tration of the estates of protected persons shall apply to the 
estates of incapable persons. 

40. Where it is proved to the satisfaction of the Court 
that any protected person or incapable person has recovered 
his mental health and is capable of managing his affairs, the 
Court may make a declaration to that effect, and may make 
all proper orders to give effect to such declaration, and to 
release the property of such person from the control of the 
Court or the manager, as the case may be. and to discharge 
the committee of his estate and the committee (if any) of 
his person or the manager, as the case may be. 

41. Applications under sections thirty-eight. thirty-nine 
and forty of this Act shall be made, and evidence by affidavit 
given in support thereof, in such manner as is prescribed by 
rules of Court : 

Provided that every deponent may be cross-examined •1pon 
his affidavit either at the hearing or at such time and place 
as the Court may direct, and at such hearing the Court may 
receive or require the oral evidence of witnesses and such 
other proofs as may be deemed necessary. 

42. Notice of any applications under sections thirty-eight. 
thirty-nine and forty of this Act and of the evidence by affidavit 
to be given in support thereof shall be given to such persons, 
in such manner and within such time as may be prescribed 
by rules of Court. 

43. The Court in any case. instead of determining whether 
or not the person whose mental health is . the subject of 
inquiry is mentally ill and incapable of managing his affairs. 
or is through mental infirmity. arising from disease or age, 
incapable of managing his affairs, may order that question to 
be determined by a jury; and thereupon the like proceedings 
for procuring the return of such jury shall be bad and taken 
as provided by any law for the time being in force for the 
return of juries in the Supreme Court. and in every proce.eding 
before a jury pursuant to this section 'the number of the jury 
shall be four, unless the Court order a jury of twelve. 

44. 

I 
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44. Wher~ any such inquiry before ~ jury is ord~red. the 'f!i:!1t.,,.. 
Court shall drrect the question to be tned before a Judge or cf. Act No. 

the Master. or a commissioner specially appointed, who shall :?iJ:~8
• 

while so acting have . for the purpose of the inquiry all the 
powers of the Supreme Court; and the trial of every such 
question and the verdict thereon shall be had and dealt with 
in all respects in accordance with any law for the time being 
in force relating to the trial of issues out of the Supreme 
Court. 

4S. When the verdict of the jury has been returned, unless After ver-
. l . ed th C k . h d l . dictCourt a new tna IS grant , e OUrt may Ola e SUC ec aratiOD may make 

and orders as mentioned in sections thirty-eight and thirty.nine =~:d':::s~ 
of this Act, as the case may require. ~-/JII/· 
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46. On the hearing of any application under section thirty- E.utntnat1on 

eight or thirty-nine of this Act the person whose mental health :t:.~111a1 
is in question shall be examined by the Court; and on the trial l!.~~oo. 
of any such question as abovementioned there shall be a like '::·1{t~· 
examination by the jury before they consult as to their verdict, 
and every such examination shall take place in open court 
or in private, as may be deemed expedient: 

Provided that, if it appears to the Court to be unnecessary 
or inexpedient that such person should be examined by the 
Court, or the jury, the Court may, in lieu of the examination 
aforesaid, direct the Master to personally examine the said 
person and report on such examination, or may dispense with 
any examination whatever. 

47. Where in any Act or rule of Court or instrument, eomtructioa 

ref . d . . f L . . h of ref~ erence is ma e to a comm1ss1on o unacy, or a wnt m t e le) comm1u1oa 

f · · d I • · · d • ••• ofLunacyan4 nature o a wnt e unatico mqmren o, or to any mqmsttion cmaln,like 

thereon. or to a traverse or supersedeas of any inquisition or ::.~0
""· 

commission, the application and declaration or orders thereon•· tu. 

in sections thirty-eight and forty of this Act mentioned, as the 
case may require, shall be taken to be intended by or 
comprehended in such reference. 

48. 

F 
L 
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48. When the Court is satisfied that any person has been 
found mentally ill and incapable of managing either himself or 
his affairs or both by any commission de lunatico inquirendo, 
or other legal inquiry in any part of the British Commonwealth 
of Nations outside New South Wales or in any other country 
to which the Governor by proclamation published in the 
Gazette extends the provisions oi this section. the Court may 
direct a copy of the inquisition or finding on such commission 
or inquiry, duly certified by the proper officer of the Court or 
other authority into which such inquisition or finding has been 
returned. to be filed of 1ecord in the Court; and may thereupon 
appoint a committee of such person's estate or person, or both, 
and may give such other orders in respect of the management 
of his estate or . person as it deems fit; and such committee 
shall have the same duties. powers. and liabilities as if be 
were the committee of the estate or person of a protected 
person. 

49. The Court may make such order as to the costs. 
charges, and expenses of and incidental to any proceeding 
· authorised by this Act as the Court thinks proper. 

so. • • • • 

PART XI. 

MANAGEMENT OF EsTATES OF PATIBNTS AND CERTAIN On!ER 

PERSONS. 

Division !.--General Powers and Duties of Master. 
51. ( 1) The title of the office of Deputy Master in the 

Protective Jurisdiction of the Supreme Court shall, on the 
commencement of the Supreme Court Act, 1970, be changed 
to "Protective Commissioner". 

(2) The Governor may appoint a Protective 
Commissioner. 

(3) 

I 
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( 3) The Protective Commissioner may exercise the 
powers and shall perform the duties conferred or imposed 
upon the Master by or under any Act ( other than the Supreme 
Court Act, 1970) or by any order of the Court. 

( 4) Rules of Court may confer upon the Protective 
Com.missioner any powers or duties which are conferred or 
imposed upon the Master by the Supreme Court Act, 1970, 
or which are capable . of being conferred or imposed upon the 
Master by rules of Court. 

( 5) The title of the office of Chief Oerk in the 
Protective Jurisdiction of the Supreme Court shall, on the 
commencement of the Supreme Court Act, 1970, be changed 
to .. Protective Chief Clerk". 

( 6) During the illness or absence of the Protective 
Commissioner, the Court may authorise the Protective Chief 
Oerk to exercise all the powers conferred and perform all the 
duties imposed upon the Protective Commissioner. · 

(7) Each of them, the Protective.Commissioner and 
the Protective Chief Clerk, shall be an officer of the Court. 

( 8) In any Act, rule of court or regulation in force 
immediately before the commencement of the Supreme Court 
Act, 1970,-

(a) a reference to the Deputy Master in the Protective 
Jurisdiction of the Court shall be construed as a 
reference to the Protective Commissioner; and 

(b) a reference to the Chief Oerk in the Protective 
Jurisdiction of the Court shall be construed as a 
reference to the Protective Chief Oerk. 

Sl. ( 1 ) Subject to rules of Court. the jurisdiction and Acknlntst..

powers of the Court in respect of the administration and ~":~ of 

ted 
. urtaln 
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management of the estates of all protec persons and mcap- persons. 

able persons may be exercised by the Master• and every d . Act No. 45• , 1898, •• 116. 

order made by the Master under the authority hereby con
ferred on him shall take effect. unless rescinded or varied by 
the Court; and the Master shall have and execute all the 
powers and duties hereby or under the authority hereof vested 
in and imposed upon him; and subject to and in accordance 

with 



40 

Expe,aes 
lacurreJ 
to be 
paid out 
of estate. 
cf. Act No. 
45, 1898. 
a. u1. 11s. 

Fce1 
chare,:d. 
d.A<I No, 
19, 1913, 
$. 9. 
Subslltated 
tttdo•, 
Act No '9, 
r•M~. •• 6 

(I) (a). 

Act No. 45, 1958. 

Mental Health. 

with the regulations and the rules of Court and to any special 
order of the Court, the Master shall undertake the general 
care, protection, and management, or supervision of the 
management; of the estates of all patients, protected persons 
and incapable persons; and he shall supervise and enforce 
the performance of the obligations and duties of all com
mittees under this Act, and shall take care of. collect and 
administer, under the provisions of this Act, the property and 
estates of all patients. 

(2) The Master may, instead of acting personally, 
employ and pay an agent, whether being a bank or a solicitor 
stockbroker or any other person, to transact any business 
or do any act required to be transacted or done in the 
administration and management of the estate of any patient, 
protected person or incapable person. 

( 3) The Master shall not be respo11sible for the 
default of any such agent if employed in good faith. 

53. All expenses incurred by or on behalf of the Crown, 
in the care, protection, and management, or in the supervision 
of the management, under this Act, of the estate of any 
patient, protected person or incapable person, may be charged 
by the Master against and shall be paid out of and recoverable 
from such estate or may be paid by the Master out of any 
money of such patient, protected person or incapable person 
that comes to his bands. or may be recovered by him on sum
mary application to the Court, whether or not such patient has 
been discharged, such patient. protected person or incapable 
rerson has died or there has, under section forty of this Act, 
been made a declaration in respect of such protected person 
or incapable person. 

54. ( 1 ) There shall be charged in respect of the powers, 
authorities. duties and functions of the Master in the general 
care, protection and management or supervision of the man
agement of the estates of patients, protected persons or 
incapable persons such fees whether by way of percentage or 
otherwise as may be prescribed. 

Such fees shall be collected and accounted for by such 
persons and in such manner and shall be paid to such accounts 
as may be prescribed. Such 
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Such fees shall be charged upon and payable out of the 
estate of a patient. protected person or incapable person 
whether or not, before payment, such patient, protected 
person or incapable person has been discharged. such patient. 
protected person or incapable person has died or there has, 
under section forty of this Act, been made a declaration in 
respect of such protected person or incapable person. 

( 2) The fees under this section shall be arranged 
from time to time so as to produce an annual amount inciden
tal to the powers, authorities, duties and functions of the 
Master as aforesaid and no more. 

( 3) The regulations made for the purposes of this 
section may apply generally or to specified classes or subject
matters or to all classes and subject-matters other than those 
specified and may provide for the waiver, remission or reduc
tion of any fees in specified circumstances or at the discretion 
or with the concurrence of the Master. 

41 

SS. ( 1 ) The Master may in the execution or performance Muier .., 

of his powers, authorities, duties and functions, and also in ~ 
the prosecution of all inquiries and matters which may be ~.of 

referred to him under this Act, summon persons before him ~- *· 
and administer oa tbs and take evidence. either· orally or by ~t "ta~0

• 

affidavit or partly orally and partly by affidavit. and take~ 
recognizances and require the production of books. papers. t~.~~-/i· 
accounts. and documents; and every person so summoned ~ 
~all ~ bound to attend as requ_ired_ by the summons and ~i! 
give evidence before the Master m like manner as persons!!.~! .. 
summoned before the Court are bound to attend and to give Sdledale). 

evidence ; and the C.Ourt may by any order refer to the Master 
any inquiries under the provisions of this Act relating to 
the person and estate of any person. 

(2) Every person who does not appear pursuant to !~;'!~3 
such summons (having had his reasonable expenses paid or flf:5· .. ' ' 
tendered to him at the time of service of such summons), 
or does not assign some reasonable excuse for not so 
appearing, or appears and refuses to be sworn or examined 
shall. for every such neglect or refusal. be liable to a penalty 
not exceeding twenty dollars. 56. 
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56. Every person giving evidence by affidavit shall be 
liable to oral cross-examination by or before the Master upon 
his uffidavit, and after cross-examination may be re-examined 
orally by or on behalf of the person filing the affidavit;- and 
every person giving evidence by affidavit shall be bound to 
attend before the Master to be so cross-examined and 
re-examined upon receiving due and proper notice and pay
ment or tender of his reasonable expenses in like manner as 
if he had been duly served with a subpoena to give evidence 
before the Master ; and the expenses attending on such cross
examination and re-examination shall be paid in such manner 
and by such person as the Master directs. 

57. The Master may cause to be issued such advertise
ments as may to him seem expedient with reference to the 
subject matter of a proposed inquiry or with a view to the 
efficient discharge of his duties as Master under this Act 
with regard to the estate and property of any person. 

58. The Master shall approve on behalf of Her Majesty 
of the security to be given by the committee of the estate 
of any person under order of the Court pursuant to this 
Act, and it shall be the duty of the Master to see that the 
conditions of all bonds and recogniz.ances heretofore or here
after to be given or entered into by the committee of the 
estate or other persons in the matter of the estate shall be 
faithfully and regularly observed and performed, and 
immediately to report ,as prescribed by rules of Court any 
breach or non-performance of any of such conditions ; and 
thereupon the Court may cause such bond or recognizance to 
be forfeited or estreated, and such forfeiture or estreat shall 
be enforced and effected in the manner ·provided by any law 
now or hereafter to be in force relating to the estreat of 
recognizances entered into to Her Majesty. 

Division 2.- Powers and Duties of Master in Respect to 
Estates of Patients. 

59. The Master shall have in respect of the property and 
estate of any patient, in addition to the general powers con
ferred upon him in Division 1 of this Part of this Act, all 

the 

I 
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the like powers and authorities, subject to the like limitations, 
as are hereinafter, in Division 3 of this Part of this Act, given 
to the committee of the estate of a person, and also the powers 
hereinafter mentioned. 

60. Where any person has on the trial of any information Power 1o 

b · f d · b · f · apply pro-een acqmtted as re erre to in su section two o section per1y_ of 
• • certam 

twenty-three of this Act or has upon arraignment upon a aequiucd 

criminal charge been found to be mentally ill, the Sheriff fo~'3t
6
~ir 

bene t. 
shall report the fact to the Master, who shall thereupon make a. Act No. 

inquiry respecting the property of such person. and the Court ::\g~s, 
may, on being satisfied that such per~.on is still a mentally ill 
person and is still in confinement, make any orders with 
respect to the property of such person and the application 
thereof for the payment of his debts or for his maintenance or 
benefit or that of his family or for carrying on his trade or 
business. 

61. The Master shall have the management and care of Maat«"■ 
the property of every patient. and in addition to other powers ~;:'~ 

d d . d . .d h d ofpatumta. an uues necessary an inc1 ent to sue management an c:f. lbl4. 

care, may exercise the following powers and perform the fol- •· 126• 

lowing duties with respect to the estate of every patient, that 
is to say, he may:-

(a) receive moneys, rents, incomes. and profits of real 
and personal property; 

(b) demise land for a term not exceeding five years, at 
such rent and on such conditions as ~ may think 
fit; 

43 

(c) sell, realise, and tn()rtgage real and personal property Amended, 

where the net value of the patient's estate, ex.elusive t:J..~:: ,."· 
of debts and claims allowed by the Master, does not ~~CW~.1~J. 

exceed ten thousand dollars ; 1965
• s. 

4 
(l). 

(d) settle, adjust, and compromise a demand not exceed• Amended, 

ing ten thousand dollars made by or against the f9~';: r• 
esta•- (1) (b) (II); -; ~~a 

1965,a. 4 (Jl. 

(e) 
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( e) carry on a business which the patient had carried 
on, so far as may appear desirable for the purpose 
of more advantageously disposing of or winding-up 
the business, or preserving the same until the 
recovery of the patient ; 

(f) agree to an alteration of the conditions of a partner
ship into which the patient had entered. for the 
purpose of more advantageously disposing of his 
interest therein or terminating his liability; 

(g) complete a contract for the performance of which 
the patient was liable. or enter into an agreement 
terminating that liability; 

(h) sequestrate the estate of a patient under the provi
sions of the bankruptcy laws ; 

(i) bring and defend actions. suits. and other proceed
ings on behalf of the patient; 

(j) bring lands under the provisions of the Real Property 
Act, 1900, as amended by subsequent Acts. 

62. ( I ) The Master may apply to the Court in such 
manner as may be prescribed by rules of Court, for directions 
with respect to the exercise of any of the powers over the 
estate of a patient which the Court may exercise, or order a 
committee to exercise, over the estate of any person, under 
Division 3 of this Part of this Act. 

(2) The Court may. upon such application as afore
said, or upon the application of the patient or any relative, 
friend, or creditor of the patient. direct that such inquiries 
be made and notices given as may be deemed advisable, and 
may make such order in the premises as may be thought 
proper. 

63. ( 1) For the purposes of this Act the Master may do 
such acts and exercise such powers with respect to an estate 
committed to his management and care as the patient himself 
could have done if not mentally ill, and may. in the name and 
on behalf of the patient, execute and sign deeds, instruments. 

transfers 

I 
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transfers of shares, receipts, releases, and other documents, 
which shall be as effectual as if executed and signed by 
the patient himself while not mentally ill, and shall be acted 
upon accordingly by the Registrar-General and all other 
persons without any obligation to inquire whether the person 
upon whose behalf the Master purports to act is a patient or 
not. 

( 2) Persons dealing with the Master in respect of any 
estate over which he has assumed control shall be as fully 
protected as if the owner of the estate were a patient at the 
time of the dealing, although he is not, in fact, then a patient; 
and a purchaser or mortgagee from the Master of any real or 
personal property of a patient shall not be bound to inquire 
as to the Master's powers so to deal with that property, or as 
to the application of the purchase money . 

64. • • • • • Repealed, 
Ad No. 52, 
1970, •. 7 
and se~ond 
Sd 1edtole (u 
a-.ded by 
AdNo.41, 
1972, s. 14 
and Second 
Schedule). 
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65. ( 1 ) Except as may be directed by the Treasurer, the Payments to 

Master shall pay into the Hospital Fund established under ~i~t~~d 
the Public Hospitals Act, 1929, for the use and benefit thereof, ?.~:~::.,c1ated 
and at such times and in such manner as the Governor may ~;:~dec1 
from time to time appoint, all money paid to the Master t91l:.-l'• 
for the maintenance of any patient or voluntary patient. <t> <;>. 

Stobstltliled 
Hblectloa, 
Act No.63, 
im,a.33 
(l)Hd 
Schedule. 

(IA) The Master shall pay into the Consolidated New nboedloa 
. added Ibid. Revenue Fund, for the use and benefit thereof, and at such • 

times and in such manner as the Governor may from time 
to time appoint, all fees received by the Master, whether 
charged by way of percentage or otherwise and all moneys 
referred to in subsection ( 1) directed by the Treasurer to be 
paid into that Fund. 

(2) 
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(2) The Master shall at such times. and in such 
manner as aforesaid. pay all other money commg to his hands 
into the Treasury to the credit of a trust fund. 

( 3) A separate current account shall . be kept by the 
Master of payments to the credit of the trust fund and of 
payments out in respect of the estate of each patient. 

66, The Master may apply moneys standing to the credit 
of the current account of a patient in the trust fund towards 
all or any of the following purposes : -

(a) the payment of the debts of the patient, and the 
repayment of expenses chargeable to his estate; 

(b) his maintenance, clothing. medicine, and care, past 
and future, and in the event of his death, his funeral 
experues; 

(c) the maintenance of his wife or any child. parent, or 
other person dependent upon the patient, or for 
whose maintenance the patient provided when not a 
mentally ill person; 

(d) the payment of all proper costs, charges, and 
expenses incurred in or about the care, protection, 
recovery. sale, mortgage, leasing, disposal, and 
management of his estate; 

(e) the preservation and improvement of the patient's 
estate; 

( f) the taking up of the rights to issues of new shares 
to which a patient becomes entitled by virtue of 
bis existing . shareholdings ; 

{g) the investment, in manner hereinafter provided. of 
money not presently required for the above 
purposes; 

{h) the payment to a patient or any person in accord
ance with the provisions of section seventy-one or 
seventy-three of this Act : 

Provided 

I 
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Provided that the Master may report to and apply for the 
advice and directions of the Court upon any of the matters 
aforesaid; and the Court may. upon such application as afor~ 
said, or upon the application of the patient. or any relative. 
friend. or creditor of the patient; direct such inquiries to be 
made. and notices given as may be deemed advisable. and may 
make such orders in the premises as may be thought proper. 

67. The Master may. with the leave of the Court. to be1,ms1men1 

obtained in such manner as is or may from time to time be :'11:!~ ... 
prescribed by rules of Court, invest any money unapplied as Z: tsJ,~0

• 

aforesaid in the purchase of land. if such purchase appear to •· 133• 

the Court to be desirable for the purpose of protecting the 
estate of the patient from injury or deterioration in value. of 
increasing the value or facilitating the sale of other lands of 
the estate, or of providing a home for the patient or his 
dependants; and the Court may. on the hearing of the applica-
tion, deal with the same ex pa.rte, or require notice to be 
aerved on any person. 

68. ( 1) Subject to this Act balances to the credit of all Commoa 

current accounts in the trust fund at the commencement of ~ct No. 

this Act and at any time thereafter shall be one common ~ill.13, 

fund and shall be available for investment as provided in this 
Act. 

This subsection shall not apply to or in respect of any N.,, 

balances where such balances are held by the Master jointly =:--P• 
with any other person and such other person has objected in t:l:tl'· 
writing to its application. u> Cd> co. 

(2) Interest received from investments from the Amended, 

common fund shall be credited to an account styled "Interest ~~dl·<~. 
Account'' and shall be allocated therefrom as provided in this 
Act. 

( 3) Interest shall be allowed on- substthoted 
.. INectlo .. 

( all . al bal f • Ibid . .. ' a) cap1t ances on current account oIDllng part u> Cd> (Ill). 
of the common fund ; 

(b) 
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( b) income balances on current account forming part 
of the common fund where, in the opinion of the 
Master, such income should be interest earning. 

Interest allowed in respect of income balances shall be 
computed as from such date as the Master may determine. 

( 4) Pursuant to subsection three of this section, 
interest shall be credited at such rate and at such time or 
times as the Master may determine. 

Except as provided in this section, biµances in the com
mon fund shall be deemed not to earn interest. 

68A. ( 1 ) Out of the total amount of interest earned in 
the year ending the thirtieth day of June in the year one 
thousand nine hundred and sixty-five and each succeeding 
year by all investments from the oommon fund the Master 
may set aside such sum as he may consider n~ary, which 
sum shall be carried to an account to be called the Estates 
Guarantee and Reserve Account to be kept by the Master. 

( 2) Any capital profit made upon realisation of 
investments from the common fund shall be carried to the 
Estates Guarantee and Reserve Account. 

( 3) The Estates Guarantee and Reserve Account 
may be applied for all or any of the following purposes :-

(a) payment to the common fund of an amount equiva
lent to the loss upon realisa~on of any investment 
made from the common fund; 

(b) payment of any costs incurred in protecting invest
ments made from the common fund; 

( c) payment of such other expenses or charges incurred 
in respect of the common fund or investments made 
therefrom as in the opinion of the Master are pro
perly chargeable against the Estates Guarantee and 
Reserve Account ; 

(d) 

I 
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(d) payment of any legal costs, charges and expenses 
not ordered by the court to be charged against a 
particular estate or otherwise not properly charge
able against a particular estate ; 

( e) payment of any legal costs, charges and expenses not 
ordered by the court to be charged against a particu
lar estate but otherwise properly chargeable against 
a particular estate where there are insufficient funds 
in the particular estate to meet such costs, charges 
and expenses; 

(f) costs and expenses incurred by the Master in obtain
ing legal advice or in legal proceedings to which the 
Master is or is made a party where such costs and 
expenses are such that by reason of general interest 
and importance of the subject matter of the advice 
or proceedings, they should not, in the opinion of 
the Master, be charged against a particular estate. 

49 

68B. Where, after allowing interest in pursuance of section Surp1"" 1n

sixty-eight of this Act and after setting aside the sum ref erred ::::,~~in 
to in subsection one of section 68A of this Act, a. surplus ~!ct No. 

remains out of the income of investments made from the 1\~_13, 

common fund, such surplus, or so much thereof as the Master N,.,. oect1on 

may determine, may be applied towards production of the t~o. 69, 

annual amount incidental to the working of the Master's l~>~· 6 

Office. 

Any amount so applied shall be taken into account in 
arranging the fees chargeable under section fifty-four of this 
Act. 

69. Moneys unapplied as provided in sections sixty-eight, 1ovestinent 

68A and 68B of this Act and moneys in the common fund f.!n1mmon 
may be invested- er. ,~;d. 

I. 36o. 

( 
. f h , . h , ed b th T Substituted a) m any o t e secunttes aut ons y e rustee •ttllon, 

Act, 1925. as amended by subsequent Acts; or :~~~o: 6 

(b) 
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(b) on deposit with the Treasurer for a period or periods 
not exceeding twelve months in any one case which 
deposit shall bear interest at a rate to be agreed 
upon. and any such deposit may be renewed from 
time to time subject to the like conditions : Pro
vided that the total amount invested on deposit 
with the Treasurer shall not, at any one time, exceed 
one million dollars. 

70. ( 1) The Master may sell investments belonging to 
the common fund and may withdraw any part of the moneys 
belonging to the common fund for any purpose of or relating 
to the exercise and discharge by the Master of his powers, 
authorities, duties and functions in any such capacity as is 
mentioned in this Part or Part XII of this Act or for any 
purpose authorised by or under this or any other Act. 

(2) The Master may withdraw from the common 
fund any amount belonging to any particular estate included 
in the common fund and may separately invest such amount 
for the benefit of such particular estate. 

( 3) Amounts withdrawn from the common fund 
pursuant to this section shall as from the date of such with
drawal cease to have any claim for interest or otherwise from 
the common fund. 

70A. ( 1) The Master may make advances from the 
common fund for any purpose of or relating to any estate 
in course of administration or in the care. protection and 
management thereof by him. 

( 2) Any sum so advanced shall bear interest at a 
rate to be fixed by the Master and such sum and the interest 
thereon shall be a charge on the assets of the estate or on 
the specific asset in respect of which the advance was made. 

Where any sum so advanced is applied in or towards the 
discharge of any debt or liability the charge under this sub
section shall rank in the same order of priority as the debt 
or liability. 

( 3) Any interest received under this section shall be 
paid into the Interest Account. 71. 

I 
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71. ( I ) If any patient is permitted to be absent from an Payment 

h ised h . l d ovcrof admission c:entre. mental hospital or aut or osp1ta un er ~t!~ 
the provisions of this Act, the Master may, in his discretion, !'ischara• 

ID 

pay over to the patient, or to any person on his behalf who ='.a 
gives satisfactory security to the Master for the proper ct. Act No. 

management and disposal thereof, the whole or any part of :~·113:8• 

the money standing to the credit of the patient in his current 
account in· the trust fund, and may hand over to him, or to 
the person aforesaid, all or any deposit-receipts. debentures. 
stock. securities. title deeds, documents. and chattels forming 
part of his estate. 

(2) The receipt of the patient or person aforesaid 
shall be an absolute discharge to the Master. notwithstanding 
any informality in or about the granting of such permission 
as aforesaid. 

72. Where a patient has, before his discharge. made or Sale.etc. 

executed any transfer. sale, alienation, charge. or lease of any~ 
property. real or personal, the Court may. on application~;• 
being made by the Master in such manner as is or may from :. ,-;::· 
time to time be prescribed by rules of Court. and on notice a. 135• 

being given to such persons as the Court may direct. set aside 
the said transfer, sale, alienation. charge, or lease. and may 
make such order in the premises as may be just; and for the 
purposes of the application the patient shall be prima. facie 
deemed to have been a mentally ill person at the time when 
he made or executed the transfer, sale. alienation. charge. or 
lease. 

73. ( 1) After the discharge or death of a patient. the Pa,meau 

Master may pay over to him in the case of his discharge. or to ~ 
his legal personal representative in the case of his death. all =e:
n;ioney standing to the credit of that patient in his · arrrent =::: ... 
account in the trust fund. and may hand over to him or to his~ 
legal personal representative (as the case may be) all deposit- d. lb: 
receipts, debentures. stock, securities. title deeds. documents L 

136
• 

and chattels forming part of his estate. 
(2) · The receipt of the said patient or his legal per

sonal representative shall be an absolute release to the Master. 
notwithstanding any informality in the discharge of · the 
patient, or in the mode of obtaining the same. 

(3) 

51 
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(3) The Master, in his discretion, may continue to 
have the care, protection and management of the estate of 
a discharged patient until the discharged patient obtains an 
order of the Court or the Master is satisfied that the dis
charged patient is capable of managing his own affairs. 

(4) The Master, in his discretion, may after the death 
of a patient, pay any sum not exceeding two hundred dollars 
out of money standing to the credit of the patient in the trust 
fund, or may hand over any deposit-receipts, debentures. 
stock, securities, title deeds, documents and chattels not 
exceeding that value and forming part of the estate of the 
patient to any person claiming as entitled in the distribution 
of his estate, or as a legatee under his will, notwithstanding 
that probate of the will or letters of administration have not 
been obtained, and notwithstanding that legal proof is not 
given of the right or title of the person claiming as aforesaid. 

74. ( 1 } All personal effects in the hands of the Master 
belonging to a patient, and not claimed within two years from 
the date of the death or discharge of that patient, may be sold 
by direction of the Master, and the proceeds of the sale shall 
be paid by him into the consolidated revenue. 

(2) All moneys standing to the credit of a patient in 
his current account in the trust fund at the end of six years 
from the date of the death or discharge of that patient shall 
be carried to and form part of the consolidated revenue. 

( 3) The owner of the said moneys or of the proceeds 
of the said sale shall, upon proving his ownership, be entitled 
to recover the same from the Treasurer. 

75. ( 1 ) Notwithstanding the discharge or death of a 
patient. the Master may continue to perform the duties and 
exercise the powers conferred upon him with respect to the 
estate of that patient until he receives notice of such discharge 
or death as aforesaid. 

(2) 
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(2) On the discharge or death of a patient, he or his 
legal personal representative (as the case may be) shall be 
bound by and may take advantage of an act lawfully done by 
the Master on behalf of the patient, as if the said act had 
been done by the patient himself while not a mentally ill 
person. 

76. The Master may agree with any relative, guardian, or Relatives. 

friend of any patient detained in an admission c.entre, mental ~~ i~~ 
hospital or authorised hospital for his maintenance while ~•~~~:;« 
detained therein, and such relative, guardian, or friend shall ~t tiiU:'0 • 

be entitled to be reimbursed all necessary sums expended in•· 139• 

such maintenance and interest thereon out of any real or 
personal property of such patient. 

77. ( 1) If within sixty days after the arrival of any ship Owni:r. eac .• 

or aircraft in New South Wales the Master has reasonable :f.;Jt' 
• · liable for 

cause to beheve that a passenger or member of the crew maintenance 

arriving by that ship or aircraft is a mentally ill person and ~:~t~u 
has become, or is likely to become. a charge upon the public =-~~~;: 
as a patient in an admission centre or mental hospital, it shall'· 140• 

be lawful for the Master thereupon to require the owner, !!:~!~~J. 
charterer, agent. or master of that ship or aircraft to execute. :~· '· 

4 

with two sufficient sureties, jointly and severally, a bond to 
Her Majesty in such sum as the Master may determine. not 
exceeding six thousand dollars. conditioned to pay to the 
Master the maintenance of that passenger or member of the 
crew in such admission centre or mental hospital at such rate 
and for such term as may be determined by the Master; or, 
at the option of the owner, charterer. agent. or master of the 
ship or aircraft, subject to the approval of the ·Master, to 
return such passenger or member of the crew to the place 
whence he was transported. 

(2) The sureties shall justify before or to the 
satisfaction of the Master, and shall, by their oaths or 
affirmations, satisfy him that they are respectively resident in 
New South Wales. and worth treble the amount of the penalty 
of the bond over and above all liabilities. 

(3) 
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( 3) No bond shall be required when the ~ger 
or member of the crew is. at the date of the arrival of the 
ship or aircraft, domiciled in New South Wales; but the onus 
of proving such domicile as aforesaid shall be upon the said 
owner, charterer, agent, or master of the ship or aircraft. 

78. If the said owner, charterer, agent. or master of the 
ship or aircraft neglects or refuses to execute the bond as 
aforesaid within seven days after being so required. he shall 
be liable to a penalty not exceeding six thousand· ~Ilars. to 
be recovered summarily before a stipendiary magistrate. 

79. The cost to the Crown of the maintenance of a patient 
or voluntary patient shall constitute a debt due to the Crown 
and shall be recoverable accordingly from the patient or 
voluntary patient or bis estate before or after bis discharge or 
from bis estate after his death : 

Provided that if the Master considers that · undue hardship 
would be occasioned by the enforcement of su~· debt or other 
circumstances so warrant he may in bis discretion either 
forego the debt altogether or accept a smaller sum in 
satisfaction thereof. 

80. The Court may direct the Master ··to personally 
examine any patient. and take evidence· and call -for . informa
tion as to the mental health of such patie.nt:and report thereon 
to the Court, and the Court may mak~ ·orders:,for and with 
respect to- · . 

(a) the appointment -ot' a gwlrdim or oth~ for ~c 
protection, care, and management of the person or 
of the estate, or of the person and estate. of any 
patient who by any such report is found. to be a 
mentally ill person ; such guar4ian, according to the 
nature of his appointment. to have. the·saJllC powers 
and a,uthorities, and be subjec;t Jo ti.e~ ~trol 
and liabilities. as. a committee . of,the :'person and 
estate of a protected person appoil;ited :.under .this 
Act; 

(b) 

I 
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(b) '.the :appointment of a receiver or otherwise for the 
. protection. care . and management of the estate of 
.,such.patient; such receiver to have the same powers 
and authorities and be subject to the same · control 

:and liabilities as a receiver of the estate of a protected 
person appointed under .this Act; 

(c) the application of the income of such patient or a 
sufficient part thereof for his maintenance · and 
support, and in payment of the costs, charges. and 
expenses attending the protection, care, and manage
ment of the person and estate of such patient, and 
of· or in connection with the said examination by 
the Master and the obtaining of such orders by the 
Court; 

(d) the investment or other application for the purpose 
of accumulation or otherwise of the surplus (if any) 
of such income as lastmentioned for the use of such 
patient, his wife, or children as to the Court may 
seem fit.· 

Division 3.-Management of Estates of Certain Persons 
not being Patients. 

81. ( 1 ) The Court may order that any property of a Power 1o 

protected person be sold, charged. mortgaged, dealt with, or ~:-' ~ 81 

disposed of as the Court thinks most expedient for the purpose ~~o. 

of raising or securing or repaying with or without interest ~·1JJ~8• 

money which is to be or which has been applied to all or any 
of the purposes following : -

(a) payment of such protected person's debts or 
engagements; 

(b) discharge of any incumbrance on his property; 
(c) payment of any debt or expenditure incurred for his 

maintenance or otherwise for his benefit; 
( d) payment · of or provision for the expenses of his 

future maintenance ; 
(e) payment of the costs of any proceeding under this 

Act, or of any sale or other disposition made under 
this Act. 

(2) 

ss 
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( 2) In case of a charge or mortgage being made under 
this Act for the expenses of future maintenance the Court 
may direct the same to be payable. either oontingently, if the 
interest charged is a oontingent or future one, or upon the 
happening of the event if the interest is depending on an event 
which must happen. and either in a gross sum or in annual 
or other periodical sums, and at such times and in such 
manner as the Court thinks expedient. 

82. The Court may by order authorise and direct the 
committee of the estate of a protected person to do all or any 
of the following things : -

(a) sell any property belonging to such protected 
person; 

( b) make exchange or partition of any property belong
ing · to such protected person. or in which he is 
interested, and give or receive any money for 
equality of exchange or partition; 

(c) carry on any trade or business of such protected 
person; 

(d) grant ~ of any property of such protected 
person. for building, agricultural or other purposes ; 

( e) surrender any lease and aocept' a new lease; 

( f) accept a surrender of any lease and grant a new 
lease; 

(g) execute any power of leasing vested in such protected 
person having a limited estate only on the property 
over which the power extends; 

(h) pedorm any oontract relating to the property of 
such protected person entered into by him before 
he became a protected person; 

(i) surrender, assign, or otherwise dispose of, with or 
without oonsideration~.any onerous property belong
ing to such protected person; 

(j) 
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(j) exercise any power or give any consent required for 
the exercise of any power where the power is vested 
in such protected person for his own benefit. or the 
power of consent is in the nature of a beneficial 
interest in such protected person; 

(k) sequestrate the estate of such protected person under 
the · provisions of the bankruptcy laws ; 

(I) bring lands under the provisions of the Real Property 
Act, 1900. as amended by subsequent Acts; 

(m) bring and defend actions. suits. and other proceed
ings on behalf of such protected person. 

83. Any property taken in exchange and any renewed lease= 
accepted pursuant to this Act on behalf of a protected person and~ 

under the powers of this Act. shall be to the same uses and :-'aan!' u!: 
be b. th h . b dis . u before. su Ject to e same trusts. c arges. mcum ranees, pos1- et. Act No. 

tioos. devices. and conditions as the property given in exchange ~ilr~8
• 

or the surrendered lease was or would. but for the exchange 
or surrender, have been subject to. 

84. ( 1) The power to authorise leases of a protected Ezteat of 

person's property under this Act shall extend to property of=:::. 
which the protected person is tenant in tail. and every lease <;·1W,:'· 
granted pursuant to any order under this Act shall bind the 
issue of the protected person. and all persons entitled in 
remainder and reversion expectant upon the e~tate tail of 
the protected person including the Crown,. and every person 
to whom from time to time the reversion expectant upon :the, 
lease belongs upon the death of the protected -person shall. -have 
the same rights and remedies against the lessee, his executors.
administrators, and assigns, as the protected person or his 
committee would have had; 

(2) Leases authorised to be granted and accepted by 
or .on behalf of a protected person under this Act .may .be for 
such·number of lives or such term of years at such-rent and 
subject to such reservations, covenants. and conditions as the 
Court· may: order. 

(3) :Fines or other payments on the renewal of-leases 
may be : paid · ·ol;lt of the estate of the protected person. or 
charged with-interest on the leasehold property. as the:Court 
may order. : · · · 

85. 

l 
I 
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85. ( 1 ) Any patient. protected person or incapable person, 
his heirs, next of kin, devisees. legatees, executors, admini~ 
trators, and assigns shall have the' Same interest in any moneys 
or other property arising from any sale, mortgage, charge, 
disposition of any property or other dealing therewith under 
the powers of this Act, which may not have been applied 
under such powers, as he or they __ would have had in the 
property the subject of the sale, mortgage, charge, disposition 
or dealing, if no sale, mortgage, charge, disposition or dealing 
had been made, and the surplus moneys or other property 
shall be of the same nature as the property sold, mortgaged. 
charged, disposed of or dealt with. 

( 2) Moneys received for equality of partition and 
exchange, · and all fines, premiums, and sums of money received 
upon the grant or renewal of a lease where the property, the 
subject of the partition. exchange, or lease was real estate 
of the patient, protected person or incapable person shall, 
subject to the application thereof for any purposes authorised 
by this Act, be considered as real estate, except in the case 
of fines, premiums and sums of money rec,eived upon the grant 
or renewal of leases of which the patient, protected person 
or incapable person was tenant for · life, in which case the 
fines, premiums, and sums of money shall be personal estate 
of the patient, protected person or incapable person. 

( 3) In. order to give effect to the foregoing provisions 
of this Act the Court may make such orders and direct such 
conveyances, deeds, and things to be· executed and done as it 
thinks fit. 

86. ( 1) The Court may order that the whole or any part 
of any moneys expended or to be expended under its order 
for the permanent improvement, security, or advantage of 
the property of a protected person or of any part thereof, 
shall with interest be a charge upon the improved property 
or any other property of the protected person; but so that 
no right of sale or foreclosure during the lifetime of the 
protected person shall be conferred by the . charge, and the 
interest shall be. kept down during his ,lifetime out of tho 
income of his general estate as far as the same is sufficient. 
to bear it. (2)' 
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(2) The charge may be made either to some person 
advancing the money. or. if the money is paid out of the 
protected person's general estate to some person as a trustee 
for him as . part of his personal estate. 

59 

87. Where the net amount or net estimated value of the Court may 

f ected. d ceed ·th f order certain property o any prot · person oes not ex e sum o cstatos 10 be 

one thousand dollars. the Court may order the amount of the ::~:,:~. 
property or the pr<>4uce thereof when realised to . be paid or i: ,tr98~

0
• 

transferred to some fit . person, to be applied in or towards •· "'· 
the maintenance of the protected person, either at the ~"
discretion of such fit person, or in such manner. and subject ~~· .. " 
to such control as the Court may direct. and for the purpose 
of giving effect to any such order the Court may order any 
real estate or other property whatsoever of the protected per-
son to be sold. and a valid conveyance or transfer thereof to 
be executed or made by such fit person as it shall direct. 

88. ( 1 ) Where it appears to the Court that there is reason A~leadOll 

to believe that the mental illness of any protected person is ~ .:"~ 
in its nature temporary, and will probably be soon removed. :-i;,,r:w-· 
and that it is expedient that temporary provision should be .. ·ISG. • 

""'Jie for the maintenance of such· protected person . and. the 
members of his immediate family who are dependent upon him 
for maintenance, and that any sum of ·money arising from 
or being in the nature of income, or of ready inoney belonging 
to the protected person, and standing to his account with a 
banker or agent, or bejng in the hands of any person for his 
use. is readily available. and may · be safely and . properly 
applied in that behalf. the Court may allow' theroout such 
amount as it may think proper for the t.emporarymaintenanc.e 
of the protected person and the members of his · immediate 
family who are dependent upon him for maintenance. and 
may order the payment of any such sum of money as aforesaid. 
or any part thereof. to some fit person. and may direct the 
same to be paid .to such fit person accordingly. and when 
received to be applied, and the same sba11 accordingly be 
applied in or towards such temporary maintenance as 
aforesaid. . 

(2) 
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( 2) The receipt in writing of the person named in 
the order to whom payment is to be made · for any moneys. 
payable to him by virtue thereof shall effectually discharge
the banker, agent, or other person paying the same from 
the moneys therein respectively expressed to be received. 

( 3) The person so receiving any moneys by virtue
of this section shall pass an account thereof before the Master 
when r~uired. 

89. Where a person. being a member of a partnership. 
becomes a protected person the Court may, by order, dissolve: 
the partnership. 

90. The committee of the estate, . or • such person as the 
Court approves, shall, in the name and on behalf of a protected 
person. execute. make, and do all such conveyances. deeds.. 
transfers, and things for giving effect to any. order under 
this Act as the Court . directs;- and every such conveyance. 
deed, transfer. and thmg shall be valid and effectual, and 
shall take effect accordingly, subject only to any prior charge 
to which the property affected thereby. at the date of the order 
is subject. 

. > . • 

91. Where a power is vested m a protected person in the 
character of a trustee or guardian, or the consent of a protected 
person to the exercise of a .power 'is, necessary in the like 
character or as a check upon the undue exercise of the power .. 
and it appears to the Court to be . expedient that the power 
should be exercised or the consent given. as the case may. be. 
the committee of the estate, in the naine,and on behalf of the 
protected person. under an order of the Court made upoi>
the application of any person interested in the exercise of the 
power. may exercise the power or give the consent. as the case 
may be, in such manner as the order may ditt,ct. . .. 

Afpoinlmcnl 92. Where under this Act the committee of th~ estate, 
by :!.'ft'C:.- under order of the Court, exercises in the _name and on behalf 
cf. Ibid. L 160. Of a protected person a pOWer Of appointing IlCW trustees 
~~~si. vested in him the persons who shall .after• artd ·· fu consequence 
!:°s!"co!nt1 ·of the exercise of the power be the' ti:ustees shall have all the 
::m":'e: ~'; same rights and powers as theywould have had if the order 
f,1z~::tJ• had also been made by the Court under any law for tbe'time 
..t11ecoad be' sdtedale>, mg 

I 
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being in force relating to trusts ; . and the Court may in such 
case where it seems to be expedient make any such order 
respecting the property subject to the trust as might have been 
made in the same case under the provisions of any such law as 
aforesaid on the appointment. thereunder of new trustees. 

61 

93. In any case where, pending the appointment of a Tem!M?r&rJ 

committee, it appears to the Master desirable that temporary f~~ 
provision should be made for the expenses· of the maintenance :. Ad No • 

. or other necessary purposes or requirements· of:the protected :.'iJr:'6· 
person or. any inember · of his family · ·out · of any · cash or 
available securities belonging to him in the bands of his 
bankers, or of any other person, the Master may, by certificate, 
authorise such banker or other person to: pay to :the person 
to be named in such certificate such sum as he certifies to be 
proper; and may, by such certificate~ give any directions as to 
the proper application thereof . for the protected · person's 
• benefit by that person, who shall be accountable for the same, 
as the Master directs. 

94. Where any stock is standing in the name of or is vested Tnastor ot 

in a protected person beneficially entitled thereto, or is standing =~ 
in the name of or vested in a committee of the estate of a == 
protected person in trust for the protected person or as part ';:·11A~· 
of his property, and the committee dies intestate or himself 
becomes a mentally ill person or is out of the jurisdiction, 
or it is uncertain whether the committee is living or dead, 

, or. he neglects or refuses to transfer the stock and to receive 
.and pay over the dividends thereof to a new committee' or as 
he directs for the space of fourteen days aftel' a request in 
-writing for . that purpose made by a new committee, then the 
.Court may order some fit person to transfer the stock to or 
into the name of a new committee or otherwise, and also to 
receive and pay over the dividends thereof, or such sums of 
money, and in such manner as the Court directs. 

. 95. 'Where any stock is standing in the name of, or vested Stoclt ia 

in. a person residing out of New South Wales, the Court, upon ::::"~ 111 

proof to its ~tisfaction · that a declaration to the effect that = oat 

such· person is i ~en tally ill person, and_ that his J?C:fSOnal :~.~te :-}]' ~ 
has been vested m a curator or other person appomted for the be -

management f4ereof, a~rding to the laws of the place where ~ No. 

'. .· .. · i be !~iJI~•· 



62 

Wbollball 
be appoln141d 
tomab 
traufer. 
ct. Ibl4 . 
•• 164. 

C-.-4 
rcmuoera
llon may be 
paid out of 
.ta ... 
ct. 1h14. 
•• 16". 

Alldeedl, 
tralllfan, 
p&ymellll, 
etc., made 
lo~ 
of this Act 
lo be nlld 
Mdblodlq. 
cf. Ibid • 
•• 166. 

A ct oo«to 
wbjec:t , 
propat,,ol 
protec:W 
~to 
debll. 
cl. 1614. 
L 16J. 

Act No. 45, 1958. 

Mental Health. 

he is residing, may order some.fit person to make such transfer 
of the stock to or into the name of the curator or other person 
appointed as aforesaid or otherwise, . and also to ·receive and 
pay over the dividends thereof as the C.ourt thinks fit.· 

96. - Where an order is made under this Act for the transfer 
of stock, the person to. be named in the order for making the 
transfer shall be some . proper officer of .the company, society 
or association in whose books the transfer-is to be-made. 

97. The Court, may order the costs-and expenses of and 
relating to the petitions, applications; orders. · directions, con
veyances, and transfers to be presented or made in pursuance 
of this Part of this Act to be paid and raised out of or from 
the property. or the rents, income, or profits in respect of 
which the same respectively shall be presented or made in 
such manner as it may think proper; and the Court may order 
such sum by way of remuneration to be paid out of the 
estate to the committee of any protected person as the C.ourt 
may think fit. · 

98. Every conveyance, lease. sUrrender, transfer. charge. 
or other disposition made or accepted or executed· and every 
payment made under this Act shall be valid to all intents and 
binding upon all persons whomsover; and this Act shall be 
a full indemnity· and discharge to all persons for all acts and 
things done or permitted to be done in pursuance thereof, or 
of any order of the Court made or purporting to be made 
under this Act. · · 

99. Nothing in this Act contained shall subject any part 
of the property of a protected person to the_ debts or demands 
of his creditors. further or otherwise than as the same was 
immediately before the commen~ent of this Act subject 
thereto by due course of Jaw. · 

PART 
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PART XII. 

SPECIAL , PROVISIONS RELATING TO TIIB PROPERTY OF 
MENTALLY ILL PATIENTS R.EslDING OUTSIDB NEW 
SOUTH WALES. 

*100. ( 1) In this Part of this Act- lnterpre
tatioo and 

"Reciprocating state'.' means any part . of Her Majesty's ~f~~~~00 

dominions outside New South Wales which bas been ct. Act No. 4$, 1898, 

declared under subsection two . of ·this section to be •· 167
"· 

a reciprocating state for the purposes of this Part 
of this Act. 

(2) Where the Governor is satisfied that the laws in 
force in any part of Her Majesty's dominions outside New 
South Wales are such as to enable powers to be exercised in 
that part in cases of patients residing in · New South Wales 
substantially similar to the powers conferred by this Part of 
this Act in cases of mentally ill patients residing in that part. 
the Governor may by proclamation published in the Gazette 
declare that part to be a reciprocating state for the purposes 
of this Part of this Act, and thereupon that part shall become 
a reciprocating state within the meaning of this Part of this 
Act. 

(3) The Governor may. by proclamation published 
in the Gazette, revoke or vary any proclamation under this 
section. 

( 4) References in the foregoing provisions of this 
section to Her Majesty's dominions outside New.South Wales 
shall be construed as including references to any territory 
which is under Her Majesty's protection and to any territory 
the subject of a trusteeship agreement approved by the 
General Assembly of the United Nations which is under the 
administration of a government of any part of Her Majesty's 
dominions. 

101. 

•Seo L 3 (2) (i) and proclamation in Guetto No. 33 of 7th April, 
19SS, which declared States of Victoria. Queemtand and South Au,tralia 
aod the Dom.inion of New 7.ealand to bo reciprocatiq atatea. 

63 
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101. ( 1 ) If the officer charged by the laws of a recipro
cating state with the care. recovery. collection, preservation 
and administration of the property and estates of mentally 
ill patients in any· hospital or other institution situated in that 
state and authorised for the reception and care of mentally 
ill persons-

( a ) certifies in writing under his hand and seal to the 
Master that any person is a mentally ill patient resid~ 
ing in that state and is ~ of or entitled to or 
appears to be entitled to or interested in real. or 
personal property in New South Wales; and 

(b) by instrument in writing under his hand and seal 
authorises the Master to collect, recover, manage. 
sell or otherwise dispose of and admini,ster such 
property or to make inquiry respecting such 
property, 

the Master shall have and may exercise over and in respect 
of such property the same powers · of collection, recovery. 
management,; sale. disposition, administration. and inquiry as 
he would have had and may have exercised over such property 
if such mentally ill patient had been resident in New South 
Wales and a patient within the meaning of this Act; and the 
provisions of this Act apply in respect .of such property 
accordingly~ 

(2) Where: the Master has. pursuant to any such 
authority as is referred to in paragraph (b)'of subsection one 
of this section and in the exercise of the powers conferred 
upon him by that. subsection,. receive.q .~Y moneys or 
properties. the. Master may. after--:- . · ' · , . · . 

. , . . . . . . ; . . . : . ,: ., j t. ·.. ·. :·; .. ~ H ; ·-._. 

(a) payment of.all costs. charges and expenses incurred 
in the exercise of those powers. pursuant to' that 
authority; and · 

(b). satisfying or providing for :the following debts arid 
claims of which he has notice, namely;' debts of the 
mentally ill patient named in such authority 'owing 
to persons resident in New South Wales and the 
claims of persons so resident against that patient • 

. , . . ~- . . .· 

I 



,,.,!, 

Act No. 45, 1958. 

Mental Health. 

pay o-yer or deliver the balance of such moneys ot properties 
to the officer of the reciprocating state who .signed such 
autliortty or· his successor in office, without seeing to the 
application thereof, and without incurring any liability in 
~- of such payment O'!'er or delivery, and ·shall duly 
account to that officer or his successor for that balance. 

PART XIIA. 

PATIENTS' TllUST ACCOUNTS AT AoMlSSlON CENTRES. 
MENTAL HOSPITALS OR AUTHORISED liosPITALS, 

6S 

New Part 
added, 
AdNo.69, 
1964, a. 8 (1), 

. 101A. ( 1) _ Where moneys are received by a superinten- Tn.st Fund. 

dent from patients for custody on behalf of the patients or :i~-:cdoa 
from some other person for the benefit, use or enjoyment of Ibid. 

patients. such moneys may be paid into a trust fund styled 
Patients Trust Fund· in a bank approved by the Treasurer. 

< (2) A separate current account in this· Part of this 
A~t referred, to as a paµent's account shall be kept ~ the 
Patients Trust Fund by the superintendent in respect of each 
patient. · · 

_· ', , : (3) Moneys standing to the credit of a_ patient"s 
account may' be withdrawn by that patient· for any purpose 
which, in the opinion of the superintendent is for the benefit. 
use, or '.:enjoyment oLthat patient. 

c 4)''('a) Wh~~e a patient is. in the ophtldn c>t'the 
superin~endent, h;tcapable, . through in~ty arising from 
dise~,dt'age or othefreason. of withdrawirig~ci'safeguard
iiig money froni that 'patient's account, the . superintendent 
may authorise the withdrawal of such sum from that patient's 
account as he considers necessary for the purchase of goods 
an~_ services_ for ~e benefit; u_se or enjoyment of such patient. 

l •-> \ , • • • •· • < • , { ~ • . • . : • •, ' ! • • • • . . • . ; • 

. . : : . :·r', ,, (bJ In .such -circumstances, a certificate. by 
tw.o:peqo~ ·.employed ·on -the staff of an admission centre. 
mental -hospital or authorised hospital, to the effect that the 

C goods 
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goods or services represented by the sum withdrawn havo 
been received by the patient for his benefit. use or enjoyment 
will be evidence that that patient received those goods or 
services. 

( 5) In this section "patient" includes a voluntary 
patient. 

101B. ( 1) Subject to this Act. balances to the credit of 
patients' accounts in the books kept at an admission centre, 
mental hospital or authorised hospital shall be one general 
fund and shall be available for investment as provided in this 
Part of this Act. 

(2) Interest ·received from the investments and on 
bank credit balances in the Patients Trust Fund shall be 
credited to an account to be called Patients Amenities 
A~count and shall be allocated therefrom as provided in this 
sC:ction. 

( 3) The superintendent shall apply moneys stand
ing to the credit of the Patients Amenities Account towards 
the payment for goods, services and amenities for the benefit. 
use or enjoyment of patients generally in the admission centre, 
mental hospital or authorised hospital of which such super
intendent is the superintendent. 

( 4) Any capital profit made upon realisation of 
investments from the general fund shall be carried to the 
Patients Amenities Account. 

( 5) Any loss upon realisation of an investment 
shall be met from. the Patients Amenities Account. 

101c. Moneys in the general fund may be invested in any 
of the securities authorised by the Trustee Act. 1925. as 
amended by subsequent Acts. 

101,D. After. the discharge or death of a patient or 
voluntary patient. whose estate has been taken charge of by 
the Master; ·. the superintendent· shall ·pay over to the M:aster 
any 'money standing to the. credit. of that patient in his patient•s 
account . . . ,• . . 

PART 
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PART XIII. 

CoURT VI~lTC>RS. 

102. The Court may by order :- Court may 
order 

67 

(a) direct an authorised officer or other fit person to :~=bto 
visit any protected person or incapable person and C':.~ 
to make a . report in ~ting to the Court or a judge ~-. t~0

-

of th~. state · of mind and bodily nealth and general ~. 
condition, and also.of the care and treatment of the Act No.A 

. , • ··· · . · fflO 1.1 person visited; uc1 ~ 
: . Sdledal• ( .. 

(b) direct that: ·such information as · may be deemed ~~~4~: 
be . th kin th . . 19711. 1. 14 necessary given to e person ma g e V1s1t as and IMCQad 

to the nature and extent.of the assets of the person r:e~~. 
. . ·tect . d h rd f the ,.._ de · im,1. 33 
, V1S1 • an as .to t e o ers o vUurt ma mm ... . 

th f ~~ · respect ereo ; 
' . . . 

(c) order that any fees and expenses connected with the 
visit be paid out of the estate of the persori visited. 

PART XIV. 

MISCELLANEOUS PROVISIONS. 

103. A medical practitioner who signs any certificate in or Offences la 
. · · relation t0 

.to the effect of the form set out in. I,>art I of Schedule Two ccrtlfic■tes 
• Scheel l Thr "th h • , all • ed by medical or tn U e CC Wl OUt aymg person y examtn practltionen. 

the person to whom it relates. at the time specified in such 
certificate, for the purpose of ascertaining the condition of 
such person or who wilfully makes any false statement in any 
such · certificate shali be guilty of an offence · against this 
Act. . 

104. (I) Any medical certificate. requ~t. recommenda- Mee?~ 
tion. direction. order. or· other document. by virtue of which ~ues1a'."· 
any person- has been admitted to an admission centre. mental :';;:C~~cd. 
hospital or authorised hospital, and which is incorrect or ~· 
defective in any particular, may, with the approval .of an 
authorised officer, and within twenty-eight days after the 

admission 
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admission of such person, be amended by the person who has 
signed the same; and such medical certificate, request, recom
mendation, direction, order, oi: 'other document as so amended 
shall thereupon be deemed t~. have .. ~ ~ways to have :had 
effect from its original date. , . · 

. : , ·.. (2, If_~c~ medical cefti!i~t¢}_t~uest, ~ecommenda
tion; direction,' order, or · other doairli6{i is' not so amended, 
,an. au~C>ris~: offic¢r: 1;11ay. o~ef 'tljif~~f~ii:g{pt. the person 
so admitted 8:8 , aforesaid; or direct the s.µ~te.1,1dent of such 
a~ssion ceritre, · ~erital ~ospital Qli~~tfk6ru.:~. hospita! to 
obtain a new medical certificate, · request. recommendation, 
direction, order or ·other document .which; shall ;have :and be 
deemed always to have had effect for; alr purposes· as if it had 
been•obtained, made, and signed on the date on• which the 
modical certificate, request, recommendation, direction, order 
or other document upon which such pemon was admitted to 
such admission centre, mental hospiuµ, oi; ,authorised hospital 
was obtained, made and signed. : _·· .· .. ·. ·., .· . · · · 

.... ,,. -
105. Where a patient absents himself from any.admission 

centre, mental hospital or authotised · hospital otherwise than 
in accordance with the provisions of ·tmrAct the superinten
dent or any officer. servant or other person employed in such 
admission centre, mental hospitaj · or ., 'authorised hospital. 
member of the police force or any'-other person authorised by 
an authorised officer·· or such superintendent, or any person 
-~ting . ~uch . ~petjI:ltendent, <?ffi~,rf;,~ant~ _o~er ;Person 
so:e~ployed, member of the police fo/.,~ ~r .. ~rspn,_so ·author
ised may escort sue~ patient and r~ttim~~.t,m· to ~s~c:¥,i.a~~~on 
centre, me~tal h01,p1tal or autho~t_ggwj!,:!:~:;· ',, : •. ~ · • ··. _':. 
. . 106,.; Any superintendent, officer:, ; ~t o,;totl}.er _ _. per~n 
employed in an admission centre,,,...~tal. hospital ; or 
authorised. hospital who strikes •. woun~j,U-treats, or .. wilfully 
neglects any patient or voluntary ·patient shall for every ,such 
offence, be liable to a penalty not exceeding two hundred 
dollars, or to imprisonment;for·any;period, not exceedmg six 
months, or to both such penalty and-,iniptjson]p.enJ;:'.,:_; ;:,:: , 

' : •Provideci' that nothing in ••tbisrr~on: contained shall 
prejudice • or · affect any · civil • responsi~tf: of the 'offender 
arising·out of:such offence., · ::il•·.::i·r,w :, .<; i;:., .· 

107. 

I 
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107. The powers, authorities, duties and functions Powen ot 

conferred or imposed upon a superintendent of or an official =i; 
. . dm" . tal h . 1 th ised and offlclal V1S1tor to an a iss1on centre, men osp1ta or au or m iton 

hospital l,y or under this Act shall be exercised and performed =~:0 
1a 

b him. on) • f tha dm. · tal h • I placa to whldt y y m respect o t a 1ssion centre, men osp1ta ther aro 

or authorised hospital and· the patients and voluntary patients appointed. 

therein. . 

108. (1) {a) . This sectio~ shall apply to _Ieucotomy and ~~b: ~ 
such other operations or medical or therapeutic ~eatments_ as :rvfn~r:,.« 
the 90.Y~~f .P~Lto para~ph (b) of th~ $ubsection :1!,~C"~ 
~r~ to ~ o~tions or 1;1~1~ or ~era~.ut1c treatm~ts. ::;::r:i:0 i, 

m ~ of which the · prov1s1ons of this section . shall apply 1 patiea11 •. 
·., · . . ' ' · .. ' , · ' ' ' . . . cf.ActNo. 
· . : . • .· ,)~) The Oo~emor ~y by p~~tion d~e:\~~'. 

that any operation or medical or therapeutic treatment therem · 
speci(ie,J' shatrbe an operation or medical or therapeutic treat
ment. in respect of which the provisions of this section shall. 
apply. . -

(2) No patient shall be subjected. to any operation, 
or medical or therapeutic treatment to which this section 
applies- · . 

(a) by the superintendent or any member or members Aanded-'1 
of the medical staff of an admission centre, mental Mi~::33' 
hospital or authorised hospital or of any incorporated =. .. 
hospital or separate institution within the meaning of 
the Public Hospitals Act, 1929. as amended by 
subsequent Acts,. unless an . author,is~4 officer has 
consented to the performance of · such operation or 
the_ application of such treatment; or 

(b) · by any other medical practitioner or: practitioners ~· 
~ an authorised officer has consented to the 
performance of such operation or the application of 
such treatment by such practitioner or practitioners . 

• · . . .... : , ... _. . ·: ! 

· · · .. J3.) An authorised officer shall not give· such consent ~.J.•' ... , 
un1~· -

(a) -~ is. satisfied upon the ·report of a superintendent 
thatl(such operation or treatment ~ necessary or 
desirable for the safety or . .welfare .. of the patient 

'. proposed to be operated upon or' treated. or is a . . .. . . ' . ~ . 
r , reasonabl"' 
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reasonable and proper type of operation or treatment 
to be performed upon or applied-to the patient; and 

. ' 
(b) in the case of leucotomy and any other operation or 

medical or therapeutic treatment in respect of which 
a Consultative Committee bas be.en constituted as 
hereinafter provided the appropriate Consultative 
Committee bas recommended the subjection of the 
patient . to such operation or medical or therapeutic 
treatment 

( 4) No patient shall be subjected to any operation 
· or medical or therapeutic treatment referred to in paragraph 
(b) of subse.ction three of this section if the person. on whom 
notice has been served by an authorised officer as hereinafter 
provided, has within the time prescribed expressed his 
disapproval of such operation or medical or therapeutic 
treatment. 

Such notice shall state the name of the patient proposed 
to be subjected to any such operation or medical or therapeutic 
treatment.· the nature of such operation or treatment, and 
the time within which disapproval may be·expressed. 

Such notice shall-

(a) where the patient is married and not separated by 
order of a court or by agreement from his spouse. 
be served on the spouse; 

(b) where the patient is not ~ed or .. is separated by 
order of a . court or by agreement, , be served on the 
parents or the surviving parent of such patient; 

(c) where there is no_ person on whom notice -is required 
to be served under the foregoing-provisions of para-

: graphs (a) : and (b) · of -ithis ,,subsection; or the 
authorised offi.~r is un~ble te> ~rtain particulars of 
the name and whereabouts of any person · on whom 
notice is required to be so seryed, -~ served on: such 
person as the authorised officer considers to be the 
person in whose care, guardianship· or·: ·custody the 

· patient was prior to his admission. to . the admission 
centre, mental hospital or authorised. hospital. 

Where 

i 
I 
l 

' i 
i 
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Where the authorised officer has reason to believe that any 
disapprov;u expressed by any person in accordance with the 
foregoing provisions of this subsection has been unjustifiably 
or unreasonably expressed he may refer the matter to the 
Master for inquiry and determination. Any person who 
appears to the Master to be interested in the matter may be 
heard in person or by counsel at any such inquiry. 

If the Master is of opinion that such disapproval has been 
expressed unjustifiably or unreasonably he may order that 
the patient be subjected to any such operation or medical or 
therapeutic treatment. 

There shall be an appeal to the Court of Appeal from any 
such order in such manner as may be prescribed by· rules of 
Court. ·· 

(5) (a) There shall be constituted a Consultative Aaea,W, 

Co . f h f male" . da . AdNo.Q mm1ttee or t e purposes o mg recommen tions to tm. L 33 
the Commission relating to the subjection of patients to the ~ 
operation of leucotomy. 

(b) The Minister may in respect of any other >.-,..w, 
operation or medical or therapeutic treatment to which the ..._ 
provisions of this section apply constitute a Consultative 
Committee for the purpose of making recommendations to the 
Commission relating to the subjection of patients to such 
operation or medical or therapeutic treatment. · 

(c) Any Consultative Committee constituted 
pursuant to the provisions of this subsection shall consist of 
such medical practitioners and other persons as the Minister 
appoints. 

( 6) Where in the opinion of a superintendent the ,. , , t, 

delay incurred in obtaining the consent of an authorised officer 111W. 

to the performance or application of any operation or medical 
or therapeutic treatment to which this section applies would 
endanger the life of any patient such superintendent may-

(a) himself perform such operation or apply such 
treatment; or 

(b) 

71 



72 Act No. 45. 1958. 

Mental H~alth. 

( b) by writing under his band consent to the performance 
of such operation upon or the application of. such 
treatment to such patient by any member or members 
of the medical staff of an admission centre.- mental 
hospital or authorised hospital or of any incorporated 
hospital or separate institution within · the ' meaning 
of the Public Hospitals Act. · 1929, as· amended by 
subsequent Acts. or by any other medical practitioner 
or practiµoners named in such _cc,nsent. . 

Where a superintendent performs any operation or. appli~ 
any treatment or consents to such performance or application 
in accordance with the provisions of this subsection he shall 
forthwith report in writing to an authorised officer the 
circumstances of the case. 

(7) Any consent given by an authorised officer or of 
a superintendent under this section shall, for the protection of 
any medical practitioner performing any operation or applying 
any treatment in accordance with such consent and of any 
person concerned with the performance of such operation or 
with the application of such treatment. have the same effect 

:'':as if such consent had been given by the person operated upon 
or treated while he ·was not a mentally ill person-or in the case 
of a minor, as 'if such consent had been given by his parents. 

ttertaln 
operation, or 
creatmeata 

:::f~ed 
or applied 
without 
coment of 
pallenu. 

109. (1 ) (a) This section shall apply to electro convulsive 
therapy. electro 'riarcosh, therapy· and insulin:· shock and such' 
operations . and medical or therapeutic treatments as the 
Governor pursuant to paragraph (b) of . this sub~ 1 

declares to be operations or medical or therapeutic.treatments-. 
in respect of which the provisions of ~is section shall apply. 

( b) The Governor may by proclamation declare 
, that any operation or medical or therapeutic treatment therein 
. specified shalJ be -· an operation or medical '-or:· therapeutic• 
treatment in -respect · of which the provisions-'6f · thi$ -section: 
shall apply. · 

. . _ (2) A patient may be subjected to any oper,ttion or 
medical -or therapeutic treatment to which. this . section applies 
by the superintendent or any member'· or: members of the 

medical 
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medical. staff of an admission centre. mental hospital or 
authorised hospital or of any incorporated hospital or separate 
institution within the meaning of the Public Hospitals Act. 
1929, as amended by subsequent Acts, or any other medical 
practitioner or practitioners notwithstanding that the patient 
or any other person legally entitled to consmt to the operation 
or medical or therapeutic treatment of the patient has not 
consented thereto. 

( 3) No operation or medical or therapeutic treatment 
to which this section applies shall be performed on or applied 
to a patient unless the superintendent has determined that such 
operation or medical or therapeutic treatment is necessary or 
desirable for the safety or welfare of the patient proposed to 
be operated upon or treated or is a reasonable and proper type 
of operation. or treatment to be performed upon or applied to 
the patient. 

Any such determination shall be expressed in writing.· 
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109A. ( 1 ) This section shall not apply to any operation Power of 

edi 1 th , hi h , superintendent or m ca or erapeut1c treatment to w c section one or author-

hundred and eight or section one hundred and nine of this ~o~~ to 
A - l' sur11lcal ru;t app leS, operation OD 

ormecllcal 
treatment 

(2) Th . d f A-:- , ofpatlent. e SUpennten ent O any aUWJ.,ljSIOn centre, New lledfoa 

mental hospital or authorised hospital may authorise any ~"r1~;,. 
69 

member or members of the medical staff of such admission l:f" •· ' · 
centre, mental hospital or authorised hospital to perform any · 
surgical operation upon or apply any medical or therapeutic 
treatment to any patient. or. by writing under~ ban~ con• 
sent to any such operation being performed upon, or treatment 
being applied to any patient by any member or members of 
the medical staff of any incorporated hospital or separate 
institution within the meaning of the Public Hospitals Act. 
1929, as amended by subsequent Acts, or any mental hospital 
or of any other State institution without naming any such 
member or by any medical practitioner or practitioners named 
in such consent. 

(3) 



74 

Aauded, 
Act No.63, 
1'71, .. lJ 
(l)ud 
Sdiedllle. 

:~~ 
lo ... 1111 
and 109. 
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( 3) An authorised officer may by writing under his 
hand consent to any surgical operation being performed upon 
or medical or other treatment being given to any patient by
any member or members of the. medical staff of any such 
hospital or institution without naming any such member or by 
any medical . practitioner or practitioners --named in . such 
consent. 

( 4) The authorised officer or superintendent shall 
before giving any authority or consent as -aforesaid satisfy 
himself that the operation· or treatment is necessary or desir
able for the safety or welfare of the person proposed to be 
operated upon or treated. 

( 5) Any consent required by subsection two or 
three of this section to be by writing under· the hand of the 
authorised officer or superintendent may in the case of an 
emergency be given otherwise than by writing under his hand. 

( 6) Any authority or consent given pursuant to 
this section shall, for the protection of any medical practitioner 
who performs such operation or applies such treatment and of 
any person concerned with the performance of such operation 
or with the application of such treatment, have the same effect 
as if the necessary consent had been given by the person 
operated upon or treated while he was of sound mind, or, in 
the case of a minor. ·as if such consent had been given by his 
parents or legal guardian. · 

110. (1) (a) Any . proclamation under section one 
hundred and eight or one hundred and_ nine of this Act or 
subsection two of this section shall-

(i) be published in the Gazette; 

(ii) be laid before both Houses of Parliament within 
fourteen sitting days after publication if Parliament 
is -then in session, and if not, then within fourteen 
sitting days after the commencement of the next 
session; 

(iii) 

- ' 
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(iii) take effect upon a day to be appointed by the 
Governor and notified by proclamation published in 
the Gazette. 

(b) The day so appointed shall not be earlier 
than the day next following-

(i) the fifteenth sitting day after such proclamation has 
been laid before both Houses of Parliament if notice 
of motion for the disallowance of such proclamation 
is not given in either House of Parliament · within 
fifteen sitting days after such proclamation bas been 
laid before such House ; or 

(ii) the day upon which a notice of motion for the 
disallowance of such proclamation duly given in 
either House of Parliament is disposed of by such 
House, or, when such a notice has been given in 
both such Houses, the later of such days. 

(c) If either House of Parliament passes a 
resolution of which notice has been given at any time within 
fifteen sitting days after the proclamation has been laid before 
such House disallowing the proclamation such proclamation 
shall not take effect. 

(2) Any proclamation under section one hundred 
and eight or one hundred and nine of this Act may be revoked 
by the Governor by proclamation. 

(3) No action claim or demand whatsoever shall lie~ 
or be made or allowed by or in favour of any person against ~~33 

Her Majesty, the Commission, an authorised officer or a L1~~ 
superintendent or any member of a medical staff or medical 
practitioner referred to in sections one hundred and eight and 
one hundred and nine of this Act for or in respect of any 
damage or loss or injury sustained or alleged to be sustained 
by reason of the enactment of those sections or the giving of 
any consent by an authorised officer or a superintendent or as 
a result of any operation or. treatment performed or applied 
in acco~~ce with the provisions of those sections. 

(4) 

7S 
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( 4) In sections one hundred and eight and one 
hundred and nine of this Act "superintendent" in relation 
to an authorised hospital the holder of the license for which 
is . not a medical practitioner means any medical practitioner 
visiting such authorised hospital pursuant to the provisions of 
section eleven of this Act. 

,-altfw. UL ( 1 ) Any person guilty of an offence against this Act 
A.anded, shall, except where otherwise expressly provided, be liable ActNo.33, 
1965• •· 4 l2>· to a penalty not exceeding two hundred dollars. 

RICUladoaa. 

, • . . : r 
New . .......... . 
added, ' ,. 
ActNo..&. ·· 
""· s. ' (I,). 

( 2) Any such penalty may be recovered in a 
summary manner before a stipendiary magistrate or any two 
justices in petty sessions. 

112. ( 1) The Governor may make regulations, not incon
sistent with this Act. for and with respect to : -

(a} prescribing the forms required by this Act and such 
other forms as may be necessary or convenient for 
the administration of this Act; 

( b) prescribing the keeping and form of such books, 
records. registers or other documents or the 
furnishing of such reports or statistics as may be 
necessary or convenient for the administration of 
this Act; 

(bl) prescribing the fees to be charged' under section 
fifty-four of this Act and matters referred to in the 
said section ; 

(c) prescribing the duties. responsibilities. obligations 
and liabilities of superintendents and medical 
officecs; 

(d) all matters relating to ·correspondence by and-with 
patients including the authorisation of the , perusal 
and withholding of such correspondence; 

(e) the general administration of admission centres and 
mental hospitals; (f) t/; . 

~ -, 

. F~~ 

I 
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(f) all matters which are required or permitted to be 
prescribed or which are necessary or convenient to 
be prescribed for carrying out or giving effect to 
this Act. 

* ( 2) The regulations shall

( a) be published in the Gazette; 

( b) take effect from the date of publication or from a 
later date to be specified in the regulations; and 

( c) be laid before both Houses of Parliament within 
fourteen sitting days after publication if Parliament 
is in session. and if not, then within fourteen sitting 
days after the commencement of the next session. 

If either House of Parliament passes a resolution of which 
notice has been given at any time within fifteen sitting days 
after the regulations have been laid before such House 
disallowing any regulation or part thereof, such regulation or 
part shall thereupon cease to have effect. 

77 

113. (1) Rules of Court may be made under the Supreme Rules of 

Court Act, 1970,- ~~~~ 
added, 

(a) for regulating the form and mode of proceeding ActN ... e. 1964,_1, 9 

before and by the Master; ~~i..utated 
section* 

(b) for carrying into effect the objects of Parts X, XI t,1t::1!2, 

and XIII of this Act ( section fifty•four excepted) so ;:~.,:~ 
far as the same relate to the pow,ers or duties of the r,i.e;:..'!..ec14t 
Master· and 1,12 ... 1, 

' and Sttond 
, . · Sdiedule). 

( c) for giving general directions and orders with respect 
to the matters mentioned in section one hundred 
and two of this Act 

(2) Subsection one of this section does not limit the 
rule-making powers conferred by the Supreme Court Act, 
1970. 

SCHEDULES. 
•Seo lntmpretation Act, 1897, 1. 41. 
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No. of Act. 

1898, No. 45 
1924, No. 10 
1934, No. 39 
1937, No. 37 

1944, No. 19 
1944, No. 38 
1945, No. 33 
1946, No. 38 
1947, No. 41 

1949, No. 43 

1952. No. 31 
1955, No. 3 
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SCHEDULES. 

SCHEDULE ONE. 

Name of Act. 

Lunacy Act of 1898 . . • 
Crimes (Amendment) Act, 1924 
Lunacy (Amendmen9 Act, 1934 •.. 
Lunacy and Inebriates (Common-

wealth Agrccmcnt Ratification) Act, 
1937 . .. ... ... ... . •. 

Public Service (Amendment) Act, 1 
Lunacy (Amendment) Act, 1944 
Lunacy (Amendment) Act, 19-15 
Lunacy (Amendment) Act, 1946 
Jury (Amendment) Act, 1947 

I Extent of Repeal. 

The whole. 
Section twenty-nine. 
The whole. 

Section four. 
Section three. 
The whole. 
The whole. 
The whole. 
Subeection three of 

section eight. 
Mental Institution Benefits Agree-

ment Act, 1949 . . Section three. 
Lunacy (Amendment) Act, 1952 The whole. 
Lunacy (Amendment) Act, 1955 The whole. 

SCHEDULE TWO. 

MENTAL HEALTH Acr, 19S8, AS AMBNDIID. 

MEDICAL ClulTIPICATB. 

Port L 

I, • . . . • . • • • . . . . . . • . . . • • . • • • • . . • . • • • • • • (Medical Practitioner) 
(name in full-use block letten) 

of . • . . . . • . . • . . . • • . • . . • . . . . • . . • . • . • • • • • • • • do belcby certify 
(address) 

that on the . . . . . . . . . • • . . • day of • . • • • • . • . . • . • • 19.. . . at 
. _ .. .. .. . . . .. . .. . ... . ... . ....... . . . . .. . I personally a.antlned 
(state -place where examination took plau) 

.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . and I am of the 
(namit of person in full) 

opinion that the said person is a ment&IJy ill person and is a suitable 
person for admission to an . admission· centre for observation and 
treatment. • In 

I 

J 

. . 

I 



Act No. 45, 1958. 

Mental Health. 

• In my opinion the said person is 

(a) Suicidal 
(b) ,Dangerous to others 
(c) Unable to care for himself 
{d) Not under proper care and control. 

• Strite out 
and initial 
any of the 
conditions 
that are not 
applicable. 
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• Incidents and/ or abnormalities of behaviour and conduct (a) • lnlormation 

observed by myself and (b) communicated to me by others ( quote ~~'f.ted 
name, relationship and a~dress of each informant). b~ti~~ent 

(a) ........ .. .............. . .. . . .., •................ ... .. . 

(b) ••....•.........................•.• •. ......••.•..•.... 

. . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
• The general medical and/ or surgical condition of the patient is •Stai. pre,, 

u follows: - condition 
and&J17 

. n>leftllt 
• • • • • • • • • • • • • • • • • • • • • • ' • • • • • • • • • • ' ' • • • • • • • • • ' • • • • • ' • • ' • • • • history and 

uiynon-• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • psychiatric; 

medlcation 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • all1'entl)' or 

recently used. 

• The following medication (if any) has been administered for • Stat doses 

purposes of-psychiatric therapy or sedation: and d!ration 
of treatment. 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • Distinguish 
cmcracncy 

••••••••• • ••••••• ••• •••••••••••••••••••••••••••••••••••••• se4atioo 
if aftY • 

. Made and signed this . . . . . . . . . . day of • •• , . • . • . . . • 19 .... 

Signature ••.•••• ..•••••••..•••••. 

p~ 
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.i 

•IDKrt 
name and 
addten 
of 

f 

place of 
cumlnaUoa. 

'8l&IO fu.11 
names and 
~ 
ofnery 
com
mUDic:alll. 
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Part U. 

If the assistance of a member of the Police Force is required this 
part of the Schedule should be completed. 

I am of the opinion that the assistance ·of a member of the Police 
Force is desirable in conveying the said ...... . .. . ... .. ... .. .. . 
to an admission centre. 

Made and signed this . . . . . . • . • . . • day of . . • • . . • • . . • 19 ... . 
· · Signature . ..•.....•..• , .........• 

N.B.-For admission purposes this Certificate is Valid Only for a 
Period of Ten Day$ from Date of Issue . 

SCHEDULE .TIIREE. 
MENTAL HEALTH ACT, 19S:$. 

I. the undersigned, being . a medical practitioner, hereby certify that 
I, on the ..•..•..•... day of ..•..•.•...• , 19 , at • •.•....• 
. ......... . .. . ... .' . .' : .• •.••..• .. .•. . •.••• : . • separately from 
any other medical practitioner, personally examined . ••.•.•.. ••... 
. . . . . . . . . . . . of t ................................... , whose 
occupation is ; .............•....•......•.•. ; . and that the said 
....... .- . . . . . . • . . . . • . . . • • • • . is mentally ill and a proper person 
to be taken charge of and detained under care and treatment, and 
that I have formed this opinion upon the foll<?wing grounds, viz.:-

( 1) Fa<:~ indicating mental illness observed by. myself. 
(2) Other facts (if any) indicating mental illness communicated 

to me ·by t . . . 
Dated at • • • . . . • . . . . • . • . . . • • • this ••.•••••••...••..• • . day 

of •...•.••• • .•..••••••.••••••• , 19 . • 
Signature . •..••••.•••..•••••••••. 

Place . of abode • •••••••••.•.•. 

SCHEDULE FOUR. 
MENTAL Hl!ALTH ACT, 1958. 

WHBREAS it bu been duly certified under section • • • • of the Mental 
Health Act, 1958, that ............................. a prisonec 
in the • . . . . . . . . . • . . . • • • . . . • . • . . . . • is mentally ill, I, the Minis
ter for Health, exercising the ·powers conferred upon me under the 
said Act, hereby order that the said •••. • · ..... . .. . ......... . .. . 
be removed to the Mental. Hospital at .••..•••.••••••.••...•. . . 
to remain there until he is certified to be not mentally ill and dealt 
with in accordance with the said section. 

Given under my. hand the •• • .....•....•• day of ..• ••. •. • ... 
19 

Minister for Health. 
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Accused person mentally ill
attempted suicide 
certified before trial 
escape of-

Mental Health. 

INDEX. 

penalty for assisting or permitting escape 
recapture 

finding by jury of mental illness or acquittal on 
ground of mental illness .. 

security conditions for 
trial to determine if fit to plead 

Acquittal on ground of mental illness 
Act-

administration of Act 
commencement 
deeds, payments, etc., under valid and binding 
division into Parts 
not to subject property of protected person to 

debts .. 
Administration. and management of estates. [Se 

Master of the Supreme Court (Protective 
Division).) 

Admission centre-, 
absence from, without leave 
admission to and discharge from 
amendment of certificate,· etc., for admission to 
appointment of place as . .' 
certificate of medical practitioner, admission 

to be within ten days after issue 
defined 
discharge of patients from 
ill-treatment in 
leave of absence for patients 

payment to patient 
medical superintendent for 
patients to be medically reviewed 
procedure for admission to 
reception houses to be .. 
regulations re 
temporary patients to go before Tribunal 
voluntary patients in 
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Section. Page. 

32 31 
24 25 

31 31 
30 31 

23 24 
33 32 
26 26 
23 24 

7.8 9, 10 
1 (2) 2 

98 62 
2 2 

99 62 

105 68 
12 13 

104 67 
9 11 

12 (lO) 17 
4 5 

16-18, 104 (2) 20-21, 68 
-106 68 

19 21 
71 51 

8 IO 
15 20 
12 13 
3 (2) (d) 4 

112 76 
14 18 
21,22 22,24 
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INDEX-continued. 

Advertisements by Master 
Aircraft, liability of owner 
Attorney-General, order by-

trial of issue. if accused fit to plead 
Authorised hospital 

absence without leave from 
amendment of certificate, etc., for admission to 
defined .. 
direction for admission to 
discharge of patients 
ill-treatment in 
leave of absence for patients 

payment to patient 
patients to be medically reviewed 
temporary patients to be taken before Tribunal 
voluntary patient in 

Authorised officer 
appeal to, against refusal to discharge .• 
approval of, for amendment of certificates, etc. 

, to operations 
direction for transfer of patients 
may consent to surgical operation on patient . . 
persons accused of offences 
prisoners . . 
security conditions re certain persons ordered by 

Bonds approved by Master-
committee of estate . . . . 
mentally- ill passenger or crew member 

Section. 

51 
77, 78 

26 
11 

105 
104 

4 
12 (9) 

16-18, 104 (2) 
106 
19 
71 
15 
14 
21. 22 
7 

17 
104 
108 
20 

109A (3) 
24, 32 

25, 27, 28 
33 

58 
77,78 

Certificate, medical 

amendment of 
offences re .. 
prison detainees 

.. 12 (1) (a), (10}, 
(11), Sch. 2 
104 

Commencement of Act 
Commission of lunacy 

103 
25, 27,32, 

Sch. 3 
1 (2) 

47 

Page. 

42 
53,54 

26 
11 
68 
67 
5 

16 
20-21, 68 

. 68 
21 
51 
20 
18 

22,24 
9 

20 
67 
69 
22 
74 

25. 31 
26, 28 

32 

42 
53,54 

13, 17, 
18, 78 

67 
67 

26, 28, 
31,80 

2 
37 

I 
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INDEX-continued. 

Committee of estate or person of mentally ill person 
application for, mode 

, costs re 
, examination of alleged mentally 

ill person 
, inquiry before jury 
, service of process 

bonds and recognizances by 
discharge of, on recovery 
orders of court, carrying into effect 
persons found mentally ill outside N.S. W. 
powers exercisable under order of court 
security given by . . 
trustee or guardian, acting as 

Common Fund 
advances from 
investment of money in . . 
surplus of income from common fund 
withdrawal from 

Consolidated revenue 

Construction of words-
expressions in other Acts. etc. . ; 

Consultative Committee re lcucotomy 

Costs 
Court-

application to, mode 
construction of reference to Commission of 

Lunacy, etc., in Act or rule 
costs 
court visitors 
examination of alleged mentally ill person 

patient by Master 
jury, inquiries before 

, declarations and orders after verdict of 
Master may apply to Court for directions 
order for discharge of patient 
order for inquiry before jury .• 

Section. 

38 
41 
49 

46 
43-45 
42 
58 
40 
90 
48 
82-84 
58 
91 

68-70 
70A 
69 
68B 
70 
65, 74 

s 
108 (S) 

49,97 

41 

47 
. 49 
102 
46 
80 
44 
45 
62,66 
18 
43 

83 

Page. 

35 
36 
38 

37 
36-37 

36 
42 
36 
60 
38 

56-51 
42 
60 

47-50 
50 
49 
49 
50 

45, 52 

8 
71 

38,62 

36 

37 
38 
67 
37 
54 
37 
37 

44,46 
21 
36 
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INDEX-continued. 

Court-continued. 
orders re estate of patient 

incapable person 
mentally ill person 
partition, exchange, etc., of property 
persons found mentally ill outsid 

N.S.W. 
protection of property of certain 

acquitted persons .. 
protected person-

appointment of new trustees 
estate applied for maintenance of 
improving property of, expenses of 
order for Committee to act as guardian o 

trustee 
raising of money for 

order of, carrying into effect 
partnership with protected person 
stock of, transfer of 

costs of .. 
Protective Chief Clerk 
Protective Commissioner 
rules of 
service of process re applications to 
setting aside disposition by patient 
stock owned by mentally ill person-

person resident outside N,S.W. . . 
transfer of · 

superseding orders, person having recovered .. 
Crimes Act, 1900 
Crimes (Amendment) Act, 1934-

Omit s. 29 

Definitions 
reciprocating State 

Detention of mentally ill persons for offences 
Discharge of patients 

Electro convulsive therapy 
Electro narcosis therapy 
Escape of certain mentally ill persons 

penalty for assisting or permitting 
security conditions to prevent escape .. 

Section. 

80 
39 
38 
85 

48 

60 

92 
87 
86 

91 
81 
90 
89 
94,96 
97 
51 
51 

113 
42 
72 

95,96 
94,96 
40 
26 (11) 

3 (1), Sch. 

4 
100 (1) 
23-33 

1~18, 104 (2) 

109 
109 
30 
31 
33 

Page. 

54 
35 
35 
58 

38 

43 

60 
59 
58 

60 
55 
60 
60 

61, 62 
62 
38 
38 
77 
36 
51 

61, 62 
61, 62 

36 
27 

3, 78 

5 
63 

24-32 
20-21, 68 

72 
72 
31 
31 
32 

C 
' 

,, 
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I ND EX-continued. 

Section. Page. 

Estates Guarantee and Reserve Account 68A 48 
Evidence required by Master 55 41 
Expenses of Crown re patients' estates 53 40 

Fees, may be charged by Master for management of 
estates of patients, etc. .. 54 40 

General directions and orders 113 77 
Guardian, committee as 91 60 

Hospital. [See Authorised hospital; Mental hospital.] :.:.~~ 

Incapable person 39 35 
court visitors for . . . . . . . . . . I 102 67 
interest in property of, on sale, partition, etc ... 

1 

85 58 -~ .. 
Inspector-General of the Insane . . . . . . 3 (2) (a) 3 
Insulin shock . . . . . . . . . . . . 109 72 
Interpretation 4 5 

reciprocating State 100 (1) 63 
Investment by Master 66-70 46-50 

Jury-
accused person found to be mentally ill 23 24 
acquittal of accused on ground of mental illness 23 24 
mental illness or incapacity 43-45 36-37 

Jury (Amendment) Act, 1947- :•:. "':: 
Omit s. 8 (3) 3 (1), Sch. I 3,78 

Justice may require member of police force to 
accompany him to visit mentally ill person 12 (3A) 15 

Land, purchase by Master 
Lease-

.. 67 47 

property of patient 61 43 
protected person 82-84 56-57 

valid and binding .. 98 62 
Leave of absence to patient .. 19 21 

payment to patient on leave 71 51 
Leucotomy 108 69 
Lunacy Act of 1898, repealed 3 (I), Sch. 1 3, 78 
Lunacy (Amendment) Act, 1934, repealed .. 3 (1), Sch. 1 3, 78 
Lunacy (Amendment) Act, 1944, repealed .. 3 (I), Sch. 1 3, 78 
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cost of, recovery of 79 54 
crew member of ship or aircraft .. 77, 78 53, 54 
passenger on ship or aircraft 77, 78 53, 54 
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AUSTRALIAN CAPITAL TERRITORY 

MENTAL HEALTH ORDINANCE 1962 
/r,corporating all amendments by legislation made to JI March 1979 

TABLE OF PROVISIONS 

Shon title 
Interpretation 
Approval of Supplemental A~reement 
Certificates of medical practitioners and con veyancc to admission centre 
Minister may, in cenam cases, order return to Territory of person detained in a 
State institution 
Declaration of reciprocating state 
Powers of Master as to property in the Territory of mental patients confined in a 
reciprocating state 
Regulations 

THE SCHEDULE 

Supplemental Agreement 

An Ordinance to make provisions supplementary to the law in force in 
the Territory relating to the control and treatment of Persons suffering 
from Mental Disorders, and for other purposes 

1. This Ordinance may be cited as the Mental Health Ordinance Shontitle 
1962.' 

2. In this Ordinance, unless the contrary intention appears- In~erpret-

" magistrate" has the same meaning as in the Court of Petty Sessions anon 
Ordinance 1930- I 96 I; 

"reciprocating State" means a part of Her Majesty's dominions that 
is specified in the regulations to be a reciprocating State for the 
purposes of section seven of this Ordinance; 

"the Master" means the person who, in pursuance of the Sup
plemental Agreement, carries out the functions of the Master in 
Lunacy in the Territory; 

"the State•• means the State of New South Wales; 
"the Supplemental Agreement" means the Agreement a copy of 

which is set out in the Schedule to this Ordinance. 
24378/79 R78/ 1405 Cat. No. 79 7670 O--Rec'1mmended retail Jlrice 40c 

APPENDIX B 
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Approval of 3. The Supplemental Agreement is ratified and approved and the 
SAupplemental doing or performance of all acts, matters or things that are to be, or may 

greement . 
be, done or peformed under or rn pursuance of the Supplemental Agree-

Certificates 
of medical 
practitioners 
and 
conveyance 
to admission 
centre 

Amended by 
No. 19, 1966, s. 2 

Amended by 
No. 19, 1966, L 2 

Amended by 
No. 19, 1966, s. 2 

ment is authorized. 

4. ( l) For the purposes of this section, a certificate is a certificate in 
accordance, or substantially in accordance, with the form set out in 
Part I, together with the form set out in Part II, of the Schedule to the 
Supplemental Agreement, or with forms substituted for those forms in 
pursuance of that Agreement. 

(2) Where each of two medical practitioners has, independently of 
the other-

( a) personally examined a person; 

( b) formed the opinion that the person is a mentally ill person and 
is a suitable case for admission to an admission centre in the 
State; and 

(c) formed the opinion that the assistance of a member of the Police 
Force of the Territory is desirable in conveying the person to the 
admission centre, 

and each of those medical practitioners has issued a certificate in relation 
to the person, a member of the Police Force of the Territory to whom the 
two certificates are together delivered not more than seven days after the 
date of the earlier of the examinations referred to in the certificates shall, 
as soon as practicable, convey or assist in conveying the person to an ad
mission centre in the State. 

( 3) A medical practitioner who gives a certificate sh .. H specify in the 
certificate the facts and other matters upon which he has formed the 
opinions expressed in the certificate. 

( 4) A medical practitioner shall not give a certificate in respect of a 
person where he is aware that another medical practitioner who employs 
him or is employed by him or who is his partner, assistant, parent, 
brother, sister, child or spouse has examined the person and has given a 
certificate in respect of the person. · 

Penalty: Two hundred dollars. 

( 5) A medical practitioner shall not give a certificate in respect of a 
person who is his parent, brother, sister, child or spouse. 

Penalty: Two hundred dollars. 

( 6) A medical practitioner who signs a certificate without having 
personally examined the person to whom it relates, at the time specified 
in the certificate, for the purpose of ascertaining the condition of the per
son, or who wilfully makes a false statement in a certificate, is guilty of 
an offence and is punishable, upon conviction, by a fine not exceeding 
Two hundred dollars. 

( 

• 
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5. ( I ) Where- Minister 
may,in 

(a) a person has been committed to take his trial on a charge alleg- certain cases, 
ing an offence against a law of the Territory; order r~turn 

to Terntory 
( b) the person has not been tried for the offence by reason of the of person 

fact that he was not fit to plead to the charge· and detained in a ' S~k 
( c) the person is detained in an institution in the State, institution 

the Minister may order the return to the Territory of the person for the 
purpose of having the issue whether the person is fit to plead to the 
charge determined by the Supreme Court. 

(2) Where, in pursuance of an order of the Minister under the last 
preceding sub-section, a person is returned to the Territory, the person 
shall be taken into custody by a member of the Police Force of the Terri
tory and, as soon as practicable, brought before a magistrate. 

(3) A magistrate before whom a person is brought under the last 
preceding sub-section shall order the person to be detained in such cus
tody as he thinks fit. 

( 4) Where the Supreme Court finds that a person returned to the 
Territory in pursuance of an order of the Minister under sub-section (I) 
of this section is not fit to plead, the Minister may order that the person 
be re-committed to the institution in which he was detained before being 
returned to the Territory. 

6. (I) Where the laws of a part of Her Majesty's dominions outside Declaration 
the Territory enable powers ( being powers substantially similar to the of . . 

fi d b h d
. . . h f l rccaprocaung powers con erre y t e next succee mg section In t e case o menta state 

patients residing in that part) to be exercised in that part in the case of 
persons who are insane patients by virtue of the law in force in the Terri
tory, the regulations may declare that part to be a reciprocating state for 
the purposes of the next succeeding section. · 

(2) A reference in the last preceding sub-section to a part of Her 
Majesty's dominions outside the Territory includes a reference to a Ter
ritory which is under Her Majesty's protection and to a territory the sub
ject of a trusteeship agreement approved by the General Assembly of the 
United Nations which is under the administration of a government of a 
part of Her Majesty's dominions. 

7. (I) Where the officer charged by the laws of a reciprocating state Powers of 
with the care, recovery, collection, preservation and administration of Ma5Icr1r as to 

I . . h . l . d prope y in 
the property and estates of menta patients ma osplta centre situate the Territory 
in the reciprocating state- of'!'lental 

paucnts 
(a) certifies in writing under his hand and seal (if any) to the Master co~finedina 

that a person- rec1procaung 
state 

(i) is a mental patient confined in a hospital centre situated 
in that reciprocating state; and 

2073179- 2 
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(ii) is possessed of or entitled to or appears to be entitled to 
or interested in real or personal property in the Territory; 
and 

(b) by instrument in writing under his hand and seal (if any) 
authorizes the Master to collect, recover, manage, sell or other
wise dispose of and administer that property or to make inquiry 
respecting that property, 

the Master shall have and may exercise in respect of that property the 
same powers of collection, recovery, management, sale, disposition, 
administration and inquiry as he would have had and may have exer
cised in respect of that property if the mental patient had been an insane 
patient by virtue of the law in force in the Territory. 

( 2) Where the Master has, in the exercise of his powers under the 
last preceding sub-section, received any moneys or properties, the Mas
ter may. after-

(a) paying all costs, charges and expenses incurred by him in the ex
ercise of those powers in connexion with those moneys or 
properties; and 

( b) satisfying or providing for the debts (if any) of the mental 
patient that are owed to persons resident in the Territory and the 
claims (if any) of persons resident in the Territory against the 
mental patient, 

pay over or deliver and account for the balance (if any) of the moneys or 
properties to the officer of the reciprocating state who signed the auth
ority in respect of the moneys or properties or his successor in office. 

(3) Where the Master pays over or delivers moneys or properties in 
accordance with the last preceding sub-section, he shall not be respon
sible as to the application of the moneys or properties or incur any liab
ility in respect of that payment over or delivery. 

Regulations 8. The Minister may make regulations, not inconsistent with this Or-

Amended by 
No. 46. 1978. s. 3 

dinance, prescribing all matters which by this Ordinance are required or 
permitted 10 be prescribed or which are necessary or convenient to be 
prescribed for carrying out or giving effect to this Ordinance. 

THE SCHEBULE Section 2 

A SUPPLEMENTAL AGREEMENT made the eighteenth day of October One thousand 
nine hundred and sixty-one BETWEEN THE COMMONWEALTH OF AUSTRALIA {in 
this agreement called "1he Commonwealth") of the one pan and THE STATE OF NEW 
SOUTH WALES (in this agreement called "'the State") of the other part. 

WHEREAS by the agreement referred to in this agreement as the principal agreement 
provision was made for the reception, detention and maintenance in institutions in the State of 
insane persons and inebriates committed to those institutions by a Court, Judge, Magistrate or 
Justice of the Peace of the Territory for the Seat of Govemment acting or purporting to act 
under any law of or in force in the Territory, and for other purposes: 

( 

( 

( 

• 
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THE SCHEDULE-continued 

AND WHEREAS by the Insane Persons and Inebriates ( Committal and Detention) Ordi
nance 1936-.1937 of th.:- said Territory and the Lunacy and Inebriates (Commonwealth 
Agreement Ratification) A.:t. 1937 of the St.tte the principal agreement was ratified, approved 
and validated and the doing <>r performance of all such acts, matters or things as are or may be 
done or performed under ,)r in pursuance of the principal agreement was authorised: 

AND WHEREAS it is ne<~ssary and desirable to make further provision for the admission 
and detention of residents of the Territory in institutions in the State and for other matters: 

NOW IT IS HEREBY AGREED as follows~ 

I. This agreement shall ha\·e no force or effect and shall not be binding on either party 
until it is approved by the Parliament of the Srnte and by a law of the Territory, so as to vali
date its eltecution and so as to authorise the doing or performance of all such acts, matters or 
things as are to be done or performed under or in pursuance of this agreement. 

2. (I) In this agreement. unless the context otherwise requires-
"the Lunacy Act in its appli,:ation to the Territory" means the Lunacy Act of 1898 of the 

State as in force in the Territory as amended from time to time by Ordinance of the 
Territory; 

"the Mental Health Act .. means che Mental Health Act, 1958 of the State as amended 
from time to time: 

''the principal agreerncnc" means che agreement made the eighteenth day of March, 1936, 
between the H,)n,,urable Herbert Paton FitzSimons, then Minister for Health of the 
State, for and on behalf of the State. and the Honourable Thomas Paterson, then 
Minister or St.lit: for 1he Interior of the Commonwealth, for and on behalf of the 
Commonwe.ilth. and s.ec out in the Schedule to the said Insane Persons and Inebriates 
(Committal and Dt:lentiMi) Ordinance 1936-1937 of the Territory and the said 
Lunacy and Inebriates (Commonwealth Agreement Ratification) Act, 1937 of the 
State; 

and words importing the masculine gender include females, words in the singular in
clude the plural, and w,,rds in the plural include the singular. 

(2) ln the principal agreement. notwithstanding anything contained therein, and in this 
agreement 

"the Minister" m<-ans the \(inister of State of the Commonwealth for the time being 
administering the Ordinances of the Territory by which the principal agreement and 
chis agreement are appnwed and includes a member of the Federal Eltecutive Coun
cil for the time being acting for and on behalf of that Minister; 

"the Minister for Health" meins the Minister of State administering the Mental Health 
Act and includes a member of the E.itecutive Council of the State for the time being 
acting for and on behalfofthat Minister: and 

"the Territory" means the Australian Capital Territory and includes the Territory ac
cepted by the Commonwealth in pursuance of the Jervis Bay Acceptance Act 1915 of 
the Commonwealth and described in the agreement set out in the Schedule to that 
Act. 

(3) The principal agreement shall, notwithstanding anything contained therein, be con~ 
strued as follows: -

(a) a reference to the Lun,11.,· Act of 1898 of the State shall be read as a reference to the 
Mental Health Act: -

(b) a referen~-e to a spe,-iti,: provision of the Lunacy Act of 1898 of the State shall be read 
as a reference to the ,-..)~sponding provision for the time being in force, if any. of the 
Mental Health A.:t: and 

(c) a reference to an authori1y or insti1ution of or in the State mentioned in the Lunacy 
Act of 1898 of 1he S1J1e shall be read as a reference 10 the corresponding au1hority or 
institu1ion, whether llfthe same or some other name, mentioned in the Mental Health 
Act. 

( 4) A referem.-e in the principal agreement or in this agreement to an act, matter or thing 
done or to be done or performed <>r to be performed by 1he Minister shall be read so as to in
clude an act, matter or 1hing J,,ne or 10 be done or performed or to be performed by a delegate 
of, or a person authoris<'d !>~·- the Minister in that behalf under the laws for the time being in 
force in the Terriwry. 

5 
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THE SCHEDULE-continued 

(5) Subject 10 the preceding suh-d.iuscs of this clause, words and expressions used in this 
agreement which are 1he same as words and c.,pressions to which a meaning is attributed in 
the principal agreement shall, unkss the contrary intention appears, have the respective 
meanings a1tribu1ed to them by the principal agreement. 

3. The principal agreement is amended by omining clause 3 thereof. 

4. A resident of the Tcrrimry will be ad mined to and detained in an admission centre in 
the State for observation and 1rea1ment upon rhe certificate of one registered medical prac
titioner of the Terriwry in or 10 the elfo.:1 of the form set ou1 in Pan I of the schedule 10 this 
agreement or in such other form as may from time to time be agreed upon by the Minister and 
the Minister for Health. 

5. ( 1) When two medical practitioners of the Territory have given 1.-ertifica1es in or 10 the 
elfcct of the form set out in Part I of the s•·hedule 10 this agreement, endorsed in or to the effect 
of the form set out in Part II of the schedule 10 this agreement, or in such other form or en
dorsed in such other manner as may from time 11> 1ime be agreed upon by the Minister and the 
Minister for Health, a_nd the person with respect to whom the certificates were given is taken 
by a member of the Police Force of the Territory 10 the admission centre named in the certi
ficates and presented to a responsible pen;<ln there. the person presented shall be admitted to 
the admission c.-entre by the authorities of 1he State and detained in the admission centre or in 
some other admission centre in the State. 

(2) When a person is presented w a responsible person at an admission centre in accord
ance with the last preceding sub-dause, 1he person presented shall be identified to the 
satisfaction of the responsible person and there shall be delivered 10 the responsible person 
the medical ccnificates relating 10 the pe=ln presented. 

6. A person admitted 10 an admissi<,n •·entre in pursuance of clause 4 or dause 5 of this 
agreement shall be deemed to be subject to the provisions of the Mental Health Act and any 
act, matter or thing may be done or performed with respect to that person. in all respects as if 
the person had been admitted to anJ detained in the admission centre in pursuance of sub
section ( I )of section 12 of the Mental Health Act. 

7. ( 1) A resident of the TerritM~' who makes application or for whom application is 
made, in a1.-cordance with the provisions <if Pan VI of the Mental Health Aet. for admission to 
:.nd detention in an admission centre. mental hospital or authorised hospital as a voluntary 
patient may, subject to the provisions <if that Pan. be so admiued by the superintendent of the 
admission 1.-entre, mental hospital or ;1u1hoiised hospital. 

(2) A person so admitted and detained shall be subject in all respects to the provisions of 
the Mental Health Act as a voluntary patient and any act, matter or thing may be done or per
formed in a1.-cordance with those provisions with respect 10 that person and. by the Master in 
the Protective Jurisdiction of the Supreme Court of the State, with respect 10 the estate of that 
person. 

8. ( 1 ) Where-

( a) the Governor-General of the Commonwealth. acting or purporting to act under any 
law of or in force in the Territory. orders or directs a person 10 be con\·eyed to and 
kept in a mental hospital in the Staie during the Govemor-Genera.1-'s pleasure: or 

( b) · the Minister, acting or puqx>rting 10 act under any law of or in for<.-e in ~he T~rritory, 
orders or directs by order that a person be removed to and kept or detained m or re
committed to a mental hospital in the State. 

and the person is by a membe r of the P,,li,·e F,,r,-e of the Territory handed O\·er in the State to 
and rc1.-cived into the custody of an oftk-er of the Police of the State. the person shall be appre
hended and conveyed by the officer of 1he State to the hospital and shall by 1he authorities of 
the State be received therein and detained in the hospital or in any other mental h,,spital in 1he 
State. 

( 2) Where a person is handed owr ll> an officer of 1he Police of the State in accordance 
with the last preceding sub-clause. the pen:on shall be identified to the s:ui.sfactioo of the 
officer and there shall be deliv.:red 1,1 the offi,-er the warrant or order of the Governor-General 
or Minister, as the case may be, and the C,,urt order. o~ medical cenitic:ttes and statem_e~t of 
particulars, leading to the warrant or ,,rJer. together wtth a statement signed by the M1ruster 
showing the provision of the Law of1he Territory under the authority of which the_warrantor 
order of the Governor-General or Minister ,,r Coun order was made. and showmg funher 
shortly the requirements of such provi,._k,n. 

.. 

( · 

·,I 

I .., .... 
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THE SCHEDULE-continued 

(3) In any case where medical certificates and a Matemenc of paniculars are required chey 
shall be in the form of that in Schedule Two ofche Luna.:y Acc of 1898 in ics application co che 
Territory or in such other form as may be agreed upon by the Minister and the Minister for 
Health. 

( 4) The names of the hospitals in the State which may be referred 10 in any such warrant 
or order shall be communicated to the Minister by chc Miniscer for Heahh. 

9. A person confined or detained in a menial hospital in pursuance of clause 8 of this 
agrecmcnc shall be deemed to be subject to the p(Ovisions of the Mental Health Act and any 
ace, matter or thing may be done or performed wich respec1 to 1ha1 person in all respects as if 
the person had been so confined or detained pun.ua n1 to the order of the Governor of the State 
or the Minister for Health, as the case may be, but that person shall be dealt with in accord
an(,-e wi1h· such orders as the Governor-General or che Minister may make from time to time in 
pursuance of any law of or in force in the Territory, and, except in pursuance of any such order 
or in.accordance with chis agreement, shall not be liberated or discharged. 

10. ( l) Where the Governor-General of the Commonwealth, acting or purponing to act 
under any law of or in force in the Territory, permits a person confined in a mental hospital 
under the last preceding clause to be liberated therefrom. the warrant of the Governor
General shall be sent by the Minister to the Miniscer for Health who shall arrange for the liber
ation of the person upon such terms and condicions. if any. as are prescribed in the said 
warrant. 

(2) If any condition upon which a person is liberated under the lase preceding clause is 
broken, the State will, at the request and the expense of the Commonwealth, take such action 
to retake that person as it would have taken if the pers,ln had been liberated with the permis
sion of the Governor and a condition on which he h.id been liberated had been broken. 

11. When the Minister, acting or purporting to ;i~·c under a law of or in force in the Terri
tory, orders or directs a pen.on detained in pursuance of clause 8 of this agreement to be re
turned to the Territory or an)'. gaol or oth~r place of detention in the Territory, a copy o_f the 
order shall be sent by the Minister to the Mtntstcr for Health who shall arrange for the delivery 
of the person to a member of the Police Force of the Territory. 

12. If al any time a person escapes from the i:ustoJv of a member of the Police Force or 
other officer of the Territory by whom the person is being conveyed within the State for the 
purposes of the principal agreement or of this agrcc:men1. the State will, at the expense of the 
Commonwealth, lake all reasonable action for the retaking of the person and for his return to 
custody or his delivery to the institution 10 which he was being conveyed. 

13. Subject to this agreement and the principal Jg_reement, the provisions of clauses 5, 6, 
11, 12, 13 and 14, and of sub-clauses (b) and (c) of dause 16. of the principal agreement shall 
apply to and with respect to every person, and to and with respect to the propertyofeveiy per
son handed over to, and received into custody by. an officer of the Police of the State and 10 
every person and to the property of every person admined to an admission centre, mental 
hospital or authorised hospital in the,S1a1e in pursuanl'C of this agreement. 

14. Until such time as is otherwise provided by or in accordance with the laws in force in 
the Territory the Master in the Protective Jurisdicci,ln of the Supreme Court, Deputy Master 
and Chief Clerk in the Protective Jurisdiction of the Supreme Coun-respectively of the Stale 
shall carry out the functions of the offices of Master in Lunacy. Deputy Master in Lunacy and 
Chief Clerk, respectively, under the Lunacy Act in ics application to the Territory. 

15. Except in so far as it is varied by this agrecm<'nt. the principal agreement is confirmed, 
and clause~ 17 and 18 and sub-dause (a) of clause 16 of the principal agreement shall apply 
with respect to this agreement as if this agreement wc:re inL-orporated in and formed pan of the 
principal agreement. 

16. A notification published in the Commonwcahh Gazene and the New South Wales 
Government Gazette and purporting to have been signed by the Minister and 1he Minister for 
Health 10 the effect that the form of certilicate or manner of endorsement set out in the 
notification has been agreed upon pursuant to this agreement shall be conclusive evidence of 
the matters slated and set out. 

7 
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• Strike out and 
initial any orthc 
condiuons that 
arc not 
applicable. 

t Strikeout 
word, inappli• 
cable. 

* Omit when 1he 
form in Pan II of 
the Schedule is 
used. 
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THE SCHEDULE-continued 

SCHEDULE 

PART! 

I.························ .. ················· ................... . 
(Name in full) 

of ................................... , ....... , .................................................................................. , Medical Practitioner, 
(Addrcs,) 

do hereby certify that on the .................... day of ..................................................................................... , 
19 ........ , at .......... _. ........................................................................................................................................... . 

(A<ldrcssofpla("C where- cxan1in,ujon took plal.'C) 

I personally examined ................................................................................................................................. . 
(Nameofpcr.;on in fullj 

of ...................................................................................................................................................................... . 
I Address of person examined) 

independemly of any other medical practitioner and I am of the opinion that the said person is 
a mencally ill person and is a suitable case for admission to the Admission Centre at ................. .. 

( Naine ufin.lilitulion) 

for observation and treatment. 
In my opinion the person examined is• 
( a) suicidal; 
( b) dangerous to others; 
(c) unable to care for himself; 
( d) not under proper care and control. 
The facts and other matters upon which I have formed these opinions arc as follows:-

The following treatment and medication ( if any) have been administered in respect of the 
mental illness of the person examined:-

So far as I am awarc-
(a) the bodily health and condition of the person examined is ......................................... ; and 

t( b) the person examined has not su ffercd any recent injury; or 
t( b) the person examined has suffered a recent injury of which particulars are as follows:-

tSigned this .................... day of ............................................................................................... , 19 ....... . 

Signature ............................................................. . 

PART II 

I am of the opinion 1hat the assistance of a member of the Police Force is desirable in 
conveying the person cl\amined to the Admission Centre at ............................................................. .. 

( Name ofins1itu1ion) 

The facts and other matters upon which I have formed this opinion are as follows: -
Signed this ......................... day of ............................................................................................. , 19 ...... .. 

Signature ............................................................. . 

(( 

(f 
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THE SCHEDULE-continued 

IN WITNESS WHEREOF this agreement has been executed the <lay and year first 
above wriuen. 

SIGNED for and on behalf of THE COMMONWEALTH } 
OF AUSTRALIA by The Honourable GORDON GORDON FREETH 
FREE TH, Minister of State for the Interior of the Common-
wealth, in the presence of-

DAVID I. SMITH 
Private Secretary, 

Canberra. A.CT. 

SIGNED for and on behalf of THE STATE OF NEW } 
SOUTH WALES by The Honourable WILLIAM FRAN- W. SHEAHAN 
CIS SHEAHAN. Minister for Health of the State, in the 
presence of-

K. H. GAIN 
156 Raglan St., 

Mosman. 

NOTE 

I. The Mental Health Ordinance 1962 (a) as shown in this reprint comprises Ordi
nance No. 5, 1962 as amended by the other Ordinances specified in the follow
ing table: 

Date of 
Number notification Date of 

Ordinance and year in Gazelte commencement 

Mental Health Ordinance No. 5, 1962 l8Apr 1962 18Apr1962 
1962 

Ordinances Revision ( Decimal No. 19, 1966 23 Dec 1966 23 Dee 1966 
Currency) Ordinance 1966 

Ordinances Revision No. 46, 1978 28 Dec 1978 28 Dec 1978 
Ordinance I 978 

( a) This citation is provided for by the Amendments Incorporation Ordinance 1929 and the 
Ordinances Citation Ordinance 1976. 

Printed by Authority by the Commonwealth Government Printer 
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INTRODUCTION 

At the House of Assembly's meeting on 8 February 

1982, Message No. 1982/4 from the Minister, wa,.s referred 
,'· 

to the Standing ~ornmittee on Welfare for inquiry and report. 

The Message requested the Assembly's advice on a proposed 

Mental Health Ordinance 1981. 

2. Copies of the proposed Ordinance, an accompanying 

Explanatory Statement, and the Minister's Message are 

enclosed at Attacbment 'A'. 

BACKGROUND ( l) 

Present legislative provisions for the care, control 

and treatment of mentally disordered persons in the ACT are 

contained in -

(1) The following paragraphs provide only a very brief 
background sketch. During its Inquiry the Committee 
has gathered many reports, studies and statistical 
surveys which, together, set out the current ACT and 
other States 'picture' of mental health law and 
procedures, details of treatment services and 
facilities, costs, etc. Since many members and 
interested organisations and individuals will already 
be aware of the details of such factual information, 
and to ensure that this Report does not become too 
bulky, the Committee has not here attempted a complete 
description of the existing ACT and other States rne:rital 
health services. Further information and copies of 
reports, etc. can be made available to members who may 
wish to pursue any particular aspects of interest. 
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4. For some time it has been generally accepted that 

ACT mental health legislation requires to be. brought up to 

date with modern developments in the ~Ias<>phyand tl:'eatment 
. '· 

.. -- . . ... -
5. Because of the c,urre~ ~acyr of ACT legis.lat.ion, 

and because of the .,J,rclif•o:St.faic;tf~arti~tilarl.y I sec~e -

~~~~,i.),r,f'or the care and treatment of disturbed persons, 

ACT residents have to be 'transported' to institutions in 

NSW, mainl.y 6".i"°~)~s;i,c:hiat~c, -~?~Pi~~! ... ,. ~t . ~u.l.burn, with 
consequent detrimental eff'ects on family support and 

rehabilitation. Of late, Kenmore Hospital has had to contend 

with cut-backs in staffing and resources, which have resuited 

in restrictions on admission hours at the Hospital. 

6. Through the 1970 1 s there was extensive community 

discussion about these and other aspects of the ACT mental 

health service, and of various proposals for change. These 

discussions were stimul.ated by several Capital Territory Health . 
Commission reports, and by studies, surveys and articles by 

other individuals interested in mental health issues. 

7, The proposed Mental Health Ordinance 1981, therefore, 

represents the culmination and distillation of many years of 

preparatory community discussion and thought about ACT mental 

hea.lth services. 

The Proposed Mental Health Ordinance 1981 

8. The provisions of the proposed Ordinance are set out 

in the enclosed Explanatory Statement (Attachment 'A'). This 

brie~ly describes proposed new procedures for -

• 
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administrative .matters (Part 2); 

the establishment and functioning of a 
Mental Heal th Advisory Council. (Part J); 

detention and treatment in emergency 
situations (Part 4); 

detention end treatment in continuing 
situations (Part 5); 

restrictions on the use of convulsive 
therapy (Part 6); 

controls on the use of psychiatric 
surgery (Part 7); 

controls on private mental health 
facil.ities (Part 8). 

9. The Capital Territory Hea.lth Commission bas 

pointed out to the Committee that the.~~-~on,s_;,..o:f"." the: 

111L¥E-•~•er;_,!,:c.Aw ~no~. -i~de&i t.~ be:, ~-a_; comp.3.ate 

~ -r~~e.st-'a~hI:t.sEm~Ji~~~:t;d development of 

~~~!':!:~1:""~~~1:f~~~~:?'e ~_ce. 

1.0. .S, if the-proposed Ordinance was implemented, 

• ec if'$,,!';1a'.~-tfili~' o-v-'er~rngh:lt~'t-n~c ACT' wou.J:d • ha've- ~-- " •.. ' 

~ :r,;;~~~~a:i~~e.ait-ii::_ :·se-:r:: v~c8: ,:- some ACT residents 

would have to continue receiving treatment in NSW institutions 

depending upon clinical judgement in any particular case, and 

upon the appropriateness of existing ACT facilities for that· 

case. 

l.l • The Committee believes that pressure to improve 

upon and expand existing ACT mental health facilities and 

services wiil inevitab1y grow in future years, and that the 
~-,.r,, · , ,, ...•. 

implementation of up-to-date legislation~w±.lI ~ct"-'" as a. spur 

to their development. 
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THE INQUIRY 

12 .. Upon receipt of the proposed Mental Health 

Ordinance 1981 the Committee immediately resolved to seek 

the views of interested organisations and individuals and, 

accordingly, placed advertisements in the locaJ. press 

inviting written submissions on the legisl.ation. 

lJ. Arrangements were made for the Capital. Territory 

Hea.lth Commission to provide interested persons with copies 

of the proposed Ordinance and Explanatory Statement. 

14. Bearing in mind the previous extensive community 

discussions on this matter, the Committee felt that most 

organisations and individuaJ.s would need only a short time 

to prepare their comments and a period of approximately{&O"J 

i£fil£~!.l_ni:]~~*~,~'.~;!?r,tl.~v~~:;?~.?-l~was therefore set for 
the receipt of submissions. However, it soon became clear 

that several organisations and individuals required further 

time to study the legislation and prepare their comments and 

the Com.mi ttee therefore agreed to extended cJ.osing dates for 

such submissions. In the event, alJ. submissions from 

organisations and individuals known by the Committee as 

wishing to comment, were received by Fa:t;~-M~;;~h, 1982. 

15.- A total of @l!:~~~~:~~re received. (Listed 

at Attachment 'B'). In considering the submissions it was 

clear to the Committee that many people had devoted a great 

deal of time and thought to the proposed legislation and in 

preparing their comments. 

views; 

The Committee wishes to thank all persons for their 

these ranged over the entire spectrum - from urging 

withdrawal and total re-drafting of the proposed Ordinance, 

_to advocating its immediate lllplementation, and, in between, 

comments and proposals for alteration were made on virtually 

every Section of the Ordinance. 



- 5 -

17. It was apparent to the Committee that the 

substantial. comments and views expressed in the submissions 

required authoritative consideration and address. The 

Committee therefore invited the Capital. Territory Heal.th 

Commission to provide a written definitive response to a 

summary of the points made in the submissions, and also 

sought the Commission1 s assistance with the provision of 

certain factual. background and statistical information. 

(Copies of correspondence between the Chairperson of the 

Committee, and the Chairman of the Commission, are enclosed 

at Attachment 'C'). 

18. In responding, the Commission provided to the 

Committee a most prompt, detail.ad and frank commentary on 

each of the issues raised. The Commission's response was 

subsequentJ.y discussed at a lengthy meeting between the 

Committee and senior officers of the Commission, on 23 April. 

1982. The Committee wishes to place on record its 

appreciation to the Commission for the promptness and candour 

of its advice arid assistance. 

19 . It was the Committee's original intention to 

convene a Public Hearing and to invite interested community 

organisations and individuals to "discuss aspects of the 

- proposed 1,egisl.a tion. Howe~er, _ the announcement of"" ·e,Iections, 

to be held :..~ :t~fy'J?'~IIeW'·Hbuse .. of Assembly, has 
~-, ~: . .;,;,~ .,._,u._,...w; - - ·- . .,.--~ ...... ~ 

precluded the Committee's plans for this. 

20. It mu.st also be said that the Committee had some 

doubts that much new light woul.d be shed by a Public Hearing 

on this matter, bearing in mind the earlier extensive commwiity 

discussions, and in view of the fact that the major issues and 

concerns ha_d been ampl.y set out in the submissions received 

by the Committee~ 
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2l. ·In the circumstances, the Committee bas agreed 

that copies of this Report and its conclusions should be 

forwarded to all organisations and individuals who have 

made submissions, so that all can be assured that their 

points of concern have been fully considered and responded 

to. 

CONSIDERATION OF THE ISSUES 

22. At this point, readers should turn to Attachment 1 D1 

which contains a summary of the major comments and views put 

forward in the submissj,ons received by the Committee, and the 

response of the Capital Territory Health Commission to each of 

the issues. 

23. It will be observed that the Commission has accepted 

c ( .rtain of the --: ~-.:.nts summarised by the Committee, and int~:1ds 

making alterations to the proposed Ordinance to reflect these 

matters. The alterations are noted at Re~ommendation (2) at 

the conclusion of this Report, and the proposed Ordinance 

(at Attachment 1A') should therefore be read with these changes 

in mind. 

24. The Committee welcomes the Commission's acceptance 

of these changes, which represent some important improvements 

in the proposed Ordinance and in the proce·dures to be brought 

into operation. 

25. Further, since the draft Ordinance will continue to 

receive scrutiny in the immediate future, the Capital Territory 

Health Commission has undertaken to advise the Committee of' 

any other significant changes which may be proposed, so that 

the Committee can be afforded the opportunity to comment on 

these. The Committee welcomes this arrangement. 
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VIEWS OF THE COMMITT.EE 

26. Despite these changes, however, the Committee 

sti.11. retains and shares with the community ~~:8!ct;..~~-e:r;va:t-iop.s 

about how some of the provisions of the proposed Ordinance 

wou.ld operate in practice. For example, and in particular, the 

Committee ~.;,~a~:··a~:~~.S:~t_e~~:ri~~~:ss~~~-f~:;-;,.:the. .. . . - ..... ~ .... -r~=:.~-~-: . .. -.. .,.~;M• .,_ •• • -~•-.... ,._ ·-

~~etLt:ta11-;y,:.~ ~veey;.,.._~id8'\,_ambit. o~_th.e,, __ de.:t:in.i..tion of ""mentaI 
• _,r' ~ '•""-:,•,. -:,0,•r 

"'4ys£iiric.t-io.n"' -.: eyel:k..though;~.a.$ _the:'cap:ita.r Territory Hea.l..th. 
~' • ---~--' ~ ··:· _.,_ ... ~•-:::.-, -..,.~ ..,...,_, -• . • •. < .- ., .•• - 'J"• •·· -·-. . • •• 

~ sst.on· _ha~ p~ out ,,....th:EtJ _ def"£n:i.tion... wou.l.d... not stand. 

!?~~- bu..t, wouJ.di ody ap~~Lu.pon. the f'u.lf"iJ..ment of other. . 
. _ ..... , ;•·· ... ·- .... -~ - . . . 

~~:t:o: .. c.ompw.sor,"""' t:i:-e~tment--, contained.. in the Ordinance. ,.,_.....,. __ ,,._,_ .. , .... -· .. 

Such reservations, both of the Committee and of the 

comm.unity, ref1ect sincere disagreement on the proposed 

Ordinanc.!:-,-.o.~~t -j§f.,i~ou.ld represent an ~~!,n.~-~~ 
t~gj;s-.Icrt'±otl';- on what ~,a,m.ftp_ts. shoU..:.d be added; 

-"· ... ··,::. -
what ~ i:ts/.' s-h:ouid: be- de-1:ect"ed or"~en<l:ed; and on their 

. • """""-· · - ~!,, ... _,; _...,!" .... ,...~'!-· ... .,.. .. ~",C'1;\,·"""......:..-·o1.,.)',•;.,.•., ............ ~·!'...a,...,~-......,,.:~~~.~a.~ .... _ .. :,.,, . 

.«i!t~~~~':~~·-and so on. Discussion and disagreement on 

such matters would probab.ly be never ending. 

28. The Committee is of the firm opinion, however, 

that the time has arrived when a 1.ine needs to be drawn under 

such discussions, and that action on ACT mental health 

legislation is now necessary (indeed, overdue). 

29. The Committee bel.ieves that the Capita.l Territory 

Health Commission, in framing this proposed legislation, 

has addressed i tse.lf' f'ull.~~i:ssues; surrounding the 

existing ACT menta1 hea.lth situation. Furthermore, the 

Commission has frankl.y responded to expressed community concerns, 

although these concerns will no doubt continue to be held 

nevertheless. 

JO. In these circumstances, the Committee is of the 

opinion that there is now only one really effective way of 

stilling such doubts - to put the proposed new mental health 
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procedures into practice, to scrutinise carefu.lly their 

operation and effects, and to then make such changes as are~ 

shown to be necessary or desirable in the light of actual 

experience. 

Jl. Discussions would then become more fruitful since 

they wou.ld be centred on the ~ °'j>;,;.~e:ionaJ:. ef"f""ects of 

the legislation, rather than, as at present, on theoreticaJ. 

or hypothetical possibilities which might or might not arise 

under this or that wording - and which cannot be fuJ..ly tested 

or answered with certainty until the .legis.lation is in place. 

J2·. The Committee bas been advised that the a.lternative . 

course, to c-r-:.2~:risi:a:acr:-a:.ttempt~ refinements to," y '· 

this proposed Ordinance, cou.ld wel.l :ga::iEfv.eu= tne,.,,·±ntroduct~on · :;.. 

of' _.-:y:t~;=.,;;;~fis.snt:flf~f@'7'~icin~'t:"or· er f'ttrthe r P.~~-_o_ d._ -~f..: ,.iaa::;~ ~ -
••. ~.i;:,;,,.,.,._ __ _. . ..... .,..,..... ~ · -- -~·/,•,~--··-··· + . . -,· 

The Committee is convinced that this is indeed the present 

choice that confronts the community. 

JJ. For its part, the Committee firm1y believes that 

Ji]fef'.b':esm,,,r.±ntere-st-s:rof~"· thE!'!-· c'±:tj:zens; ·oc tlie Terr:itory._ would 

~~l;~~-c;~b; -.con,:f;jnna.+~on"or'the present. unsatisfac.t~ry 

~:.:tte~t~;.i~ ·s&~·uatton-;-·~ rathe~ the Committee believes 
,. : . . . . • , • ..•. • .. ~----· _..,,, ____ ' 

that the comnnmity shouJ.d now proceed carefully but with 

resolution, to the ~~vrtt of""thEr"proposed- Ordinancer 

that_ :Wsitolil:~h;:' monzt ag;~9s1-$ 0 anc:i __ -~E"a t c hanges shou.l d 
~ ~·-· <..,,- ~~::-. -~ ... • • . ·~------

be •~~ii~~-~ ~t.st_o.p~1on--- a:S" t-he"Se-- are:-- seen. to. b a. necessary, 

The Committee is confident that, following the 

forthcoming House of Assembly elections, the new Assembly 

will take a close interest in this legislation, and will take 

the lead in drawing attention to, and pressing for, any 

9hanges that may be necessary in the light of operationa.l 

experience. 

I 
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J5o As an additional measure for over-sighting the 

operation of this legislation, the Committee recommends 

that alJ. '!~~tions:- proposed to be ma·de- under- the provisions 

"'cu;';, ·the-· Ordinance,,. shou.ld be required to be first submitted to 
"Ir' · ----'·;...·· ---------------------
~~A.,~rrtbJ~.:eo1'"" consideration:~~ 

PROPOSED (A. C. T. ) PUBLIC TRUSTEE LEGISLATION 

36. A major remaining concern of the Committee is that, 

upon imp1ementation of the proposed Ordinance, the current 

situation ~pl~:car~~-prcpe.: _ty.'aa:tters m _ Z'!Iation to:. 
~ .. ~;~··• .. •·,:,:-· ..... ,,. ··. :,.,.-~- . ' ·~ .... , . ~.-.... ·-· .. ••, ' .·, ... -. 

~dt2C.~heat:tm ~cef~• wouid! re~j n_ .c.o.v;a~ecL.._b.y: . th.e...-

~i!~ Act"',---l:898'·~~·.., T~~· ·;;~:;:~~s~~~s of this Act are now 

inappropriate and out of date, and require urgent replacement 

by legislation embodying contemporary concepts. 

The Committee has been advised that the Attorney

General's Department bas such replacement under consideration 

in connection with current war~ on the establishment of a 

'Public Trustee' for the ACT. 

J8. The Committee believes that an up-to-date (A.C.T.) 
~~ . ., .. ....,. .. ,~ ·· -··•·•·••· . ., .... . . .. 

Public Trustee Ordinance, with ~ .i:o~t~:_provisions-, for· 
~~~~....,.,,,,.,....,,.., .. -:"'- · 

~sm""pc..-anct: tra.stee!:·matters, would be a most necessary 
. , . · .• ~:-• .-.- ' • .-·- ·, ,. _ - ,_,Jli_\...i...,-, ... o.,...__.,;,-· ,., .... ~ ··~-............ ) . -·· -i 

concomitant to the operations of the proposed Ment al Health 
. ' 

Ordinance (although it should not be restricted to the mental 

health area alone). Accordingly, the Committee recommends 

that the Assembly reiterate its previous resolution (o::f 

17 August l981) that the Attorney-General be requested to 

urgently submit dra::ft (A.C.T.) pi&5~Trustee I.egisJ.ation., 

, . . ~,J,deration. by the As.sembly . 
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CONCLUSIONS 

39. In considering the proposed mental. heal.th 

legislation, and the issues surrounding 1 
•••• Jtl:ii.s most 

'lf!jc.~~;-iui:ct-c~tic:-;r area ,;>;.....S~-Y;JC'!."--~e,r,_ties_ -~c; __ so(?:i..aJ_ ..... 

~tJ::q.J..... •••• I, cir the Committee realises that all concerns 

cannot be balanced or eliminated, now or ever. 

40. The Committee has therefore concluded that, since 

all major concerns have clearl.y been considered in the 

framing of' the proposed legislation, the proposed Mental. 

Health Ordinance 1981 shou1d be now proceeded with. Where 

-JW«~~➔-ii,,:;:~;. ~~ tb.exi:, b& ___ ~~-~!_~-~. against- practical 

t9R!l!:•e.?ili:ia.I.' exp_e:i::±.enc:e,._:-~d changes made where they are sho~ 
,,,.... -~- -<:,-~•.,. -'O:.a•••Jl"•·~ ••t,,•-~ • 

to be necessary or desirable. 

41.. As indicated, the Committee is of the firm opinion 

that given the present unsatis£actory mental heal.th legal 

situation, and the long 'history' of discu~sions and evolving 

preparations for this legislation, this course of action now 

represents the best interests of the ACT community. 

(1) 'Just Deserts for the Mad' - Ivan Potas (page l.) 
published by the Australian Ins titute of Criminology 
l.982. 
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RECOMMENDATIONS 

42. The Committee recommends: 

(l.) That the.-.,e~He...ith.;.. 9rdinance .1.98r oa agreed .... 

(2) That the Minister :for Health be advised tbat 

the ~~~±-sted in the Schedu.le hereunder 

shouJ.d -~nactef. t'ok · th~ d:ca.ft Men ta.I. Heait-h 
~ . '-"--<:"'-~- ~-:"'~~,.-; ·~..__:......:-..at. ... • . - .. - - .. --· t -

~~ •. 
TEE SCHEDULE 

SCHEDULE OF AMENDMENTS TO THE DRAFT 
MENTAL HEALTH ORDINANCE . 

1. Page 2: Clause 4: 

(a) De.f ini tion of ~ 'cfy~~ili~ 

(b) 

Omit "perception", substitute "perceptual. 
interpretation". 

De~tion of "prescribed .r.e1.ative" to 
P.'!,fr,;1•-·'· . ' , .... · . - - -

~lit:t.d.ar.;~~ ;"'~cl;c;t0i<..reJ.a:.tionships and other 
persons with a permanent social habitation 
relationship. 

2. Page 4, Clause 1.2(1.): Omit 11 Commission", substitute 
"Minister". 

3. Page 5, Cl.ause 15(2): Omit "Chairman", substitute "Counci.l". 

4. Page 8, Cl.ause 21(3): After paragraph (d) insert the 
following new paragraph: 

"(e) inform a relative, :friend, solicitor or 
other appropriate person· of the detention 
of the person". 

;. Page 8, Clause 2.1(3): Insert the following new sub-clause: 

"(3A) That an authorised o.fficer shall duly record 
any action taken under the emergency procedures 
outlined in the preceding sub-clause". 
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RECOMNENDATIONS (Continued) -

6. Page 8, Clause 22: Add: 

"but in any case no longer than 72 hours after the 
emergency action was taken. 

7. Page 11, Clause J2: Add: 

"and that appropriate legaJ. aid shoul.d be made 
available irrespective of a person's means". 

8. Page ll, Clause J4(1)&(a)&(b): Omi.t "specified in the 
order11 substitute II specified by the Director. 11 

9. Page 11, Clause J4(2)(b)(i): Omit the sub-paragraph. 

10. Page 11, Clause J4(2)(c): Omit the paragraph. 

11. Page 12, Clause J.5(d): To be re-drafted to provi.de for 
greater cl.arity. 

12. Page 12, Clause J6(2)&(J): Omit 11 medical practitioner", 
substitute "psychiatrist". 

1J. Page 14, Clause 42(1)&(2): To be redrafted as a consequence 
of: the deletion of Clause J4(2)(b)(i). 

14. Page 17, Cla:use 49(1)(d): After II a It insert "clinical". 

150 Page 17, Clause 49(2): Omit 11 Director" substitute 
"Commission". 

16. Page 17, Clause 49(4): Oltit the sub-clause. 

17. Page 18, Clause 49(5): Omit the sub-clause. 

18. Page 19, Cl.ause .56: To be redrafted to clarify "institution". 

19. Page 20, Clause 62(2): Insert the following new sub-clause: 

"(2A) That the precedi~ sub-clauses sha.ll not be 
operative until Regulations prescribing 
licensing requirements have been gazetted". 

20. Page 21, Clause 67(1): Omit nDirector" and "he" substitute 
"Commission" and "it". 

21. Page 22, Clause 68(1): Omit "reasonable". 

22. Page 2J, Clause 71(J): Omit the sub-clause. 
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RECOMMENDATIONS (Continued) -

2J. Page 23, Clause 73: 

(a) 

(b) 

Omit "as soon as practicable after" 
substitute "within three months o:f"; 

Omit a.l.l words after "orders" 
(second occurring ). 

(J) That the penalties provided for in the dra:ft 

Mental Health Ordinance be reviewed. 

(4) That provision be made in legislation for the 

interstate exchange of' patients, including powers 

to protide compulsory treatment services f'or nearby 

New South Wales population. 

(5) That the Regulations made under the Mental Health 

Ordinance be submitted to the Assembly :for 

consideration. 

(6) That the Assembly reiterates the urgent need :for 

an A.C.T. Public Trustee Ordinanceo 

(7) That the Report and the recommendations be 

transmitted by Message to the Minister for Health 

and the Attorney-General. 

JO April 1982 
(ROBYN WALMSLEY) 

Chairperson 

I 

! 
l. 
! 
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MINlSTER FOR THE CAPITAL TERRITORY 

THE PRESIDENT, 
AUSTRALIAN CAPITAL TERRITORY 
HOI.JSE OF ASSEMS LY 

SUBJECT: MENTAL HEALTH ORDINANCE 1981 OATE: 

NO: Ml.982/4 

I have been asked by my colleague the 
Minister for Health to convey to you !or consideration 
and. advice, the attached. dra.tt Mental liealth Ordinance. 

detailed 
The tntent of the proposed legislation is 

in the &ttached Exrn&t\ry St&tement. 

. -~ ✓ 
· ICl¼AEL HODGMAN 

Minister for \jit&l Territory 



AUSTRALIAN CAPITAL TERRITORY 

EXPLANATORY STATEMENT 

MENTAL HEAL TH 0RDINANCE 

The Mental Health Ordinance will replace existing legislation on mental health in 
the Austratiall: CapitaJ.. T~~..!!~;¥ .• }C?. _th,e extent. that tp"at: •egf5.latftm' ~_e~g,~ ~oe: 
~;c;., .. J:J.~1Wthe-'T~p#~~sut!erm1tt-cmt..q1m~4i:s1[9S1,1~. ~e 
Ordman~ will also provide ~0r_ttffamtro.&:04~~P.lt;6~-fac1l1ties m 
the Territory. Th~k'l';:o,~J2W~#,'2-~~;. . :tm..W.a.les.wilL UT: P~.c~ase·to 
be in force bythe o~r!1t.;on_ oL,this,.Ordinance leaving in operation only those parts 
'18;!e;ltt\tl'il~~~ot..P3e.:Pro_P4:':o/.?.~-·~~-"in5a11,e'

1
• Is; ..• ~.;; .. ;;;;~~oa ...... · .. N~w..S~l.l~.}V. __ ales .and. the. Inebria. tes .. (Amendment) Act 

1 . ~Souff' \Vafes.:,~.illt cease ta, have::.. efieo:_ in: .. th~ Territory. It is 
<:onsi ered"''tflat''there~is ~no justification for separate legislation on this aspect of 
mental health. 

••·· .. UJBb421.2~7t~Gii::.,alidC'ttt~~-~~-a~:·1;3&· are minor 
amendments of. the New South Wales Acts which are no longer required because of 
the· above changes. 

The _Ord~~ce.,.will.:,pca.vide.: fop the- appointm~t... of ~ Ok M~ freal;rt». 
.~~~~Hea!'tt: ~omm1SS10n.aiif-.f'arthe-'appo1ntment 
o Mental Health Officers by the C0mm1SS10n. 

Part· m ot- the Ordinance provides fo~ a~,J;ie&i~~Coutidi: appointed 
by the· Chairman of the Commission. ffi~ftJnctions-"of"the-eouncif are to advise 
the Chairman with respect to mental health matters in the Territory and to 
consider and keep under review the provision of mental health services. 

Part IV of the Ordinance makes provision for emergency situa.tioms·inrwhicha a. 
person ~~t:fer~.L.!. £romrorr~:;--whose conciltiori;-gwes"" rise►-- _tc> - a,n,,-a lTfff'Ti:..ar'~ . . . ._...,.. . 7!t persort'·or·another person will not 
accept appropriate~ treatmen C:-TFiis - P'art'""provides--·for- the-immediate situation 
only with continuing situations being provided for under Part V. 

Part V of the Ordinance enables the Court of Petty Sessions to make orders for 
~ tteatnf"enfm!'petsu11Sl"'suf!er.ing; fri>rwmentat 'dysfunction- who dO" 
~e~ii,:ealmenCori a."vciilindlEf ~The C"ourt. wilr only be able to make· 
or~ne~e'"a·--·person•s· behav~fou~,tar_h:i~~-or others or where the 
person 1s 1n a M•¢&.S0£1a~ C ow~ P'rov1s1on nas been made for the 
presence at' a hearing for a treatment order of the person ln respect of whom the 
order- is to be made.. A person will also be entitled to be~teffat a heario&~ . , 
The period o:f an o~- ('?.S:.rm. ~.e by.atCo~o:fr.Petty Sessions wilf'be: -a ·maximum oft_2~~i~•, 
days but the Supre _,.. .,.,, _,:;~w~ be'-able-·to- extend the period of.an order. · ·· 

Part. y1 of the Ordinanc: . .. P!~c:1~?i'cnonsf'orf,.cc!'vu!sive- therapy whether 
adm1mstered to v~-· patten or to persons sub1ect to treatment orders. 
Whether a voiunta!T'patient ·or no·t, a person's consent will be required before he 
can be given convulsive therapy unless, in respect of a person subject to a 
treatment. order,_ that. person. is b~rt!l'of''men-raL dysfunction- incapable of 
w ~gttfnr for himself., the: consideratffi'ns,.. ilivdfvea'in-a decision' whe:tt\er·-to consent 
to the· therapy. 

:--"::rr~. 

<\J· 
;•••;1".,:-:•• C 

:tt: 
/: ··--•'." .... 

. . .. 
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Part VIl of the Ordinance places controls ontpsychiatric: surgery which .is. defined 
as surgerx~on . th~bra.ini-~a.,p_ersorr;. other thal'l~IJ!"-~~g.ery, for the purpose of 
treating mental dysfunction by.:'alterlng.;a.. :function of_ the brain.:, The controls 
apply irrespective of whether a person is subject to a treatment orde and require 
an application, amongst other things, signed by the ~an.whom the surgery is 
~'"b~ performed,.--to.~subniitt~ to ~ committee cons~g, of a~.qj.it,.~is.t.;...~,. 
~P..ba&;ristes; anct soil'c.tor; · a:- psych0Jog1st: amt & ~c:iiJ...,. worker .. 
c'.:,inserit to an application to a·committee· may-be-giverr by· the Court of Petty 
Sessions where, amongst other things, the Court ls satisfied th~t by reason of 
mental dysfunction a person is unfit to consent4 The psychiatric surgery may only 
.be performed if the committee so recommends and theliJfrectol!"~Mem:ai Heal.th' ·· 
Services accordingly approves the performance of the psychiatric-surgery;-- · -· ··-··· · 

Part vm of the . Ordinance requires persons c~~iva-t:e- mental. 'health,. 
faciJi;;ti~tatbelfC$lsec:L. Licences will be· for a period' ofst«refhClfiM'rtfis"".md. will 
be"'granted" subject to conditions designed to ensure that appropriate- standards are 
maintained. The holder of a Ucenc:e will be guilty of an offence if treatment for 
mental dysfunction is given to a person after the holder· o1 the licence has 
received notice that the person is subject to a treatment order. 

Amongst other· things Part IX of the Ordinance will require.,the.Oicectcc o1. Mental 
Health Services to submi_t a"tif!tt'~~¥.!~:}tte;:_Mlnist~foc,,l:fealth, on the 
administration of this Ordinance .. 

The Ordinance does not provide...foc. the situation.s where persons are transferred 
from the \.'4!"h.t~.,,.~~~ foe rrienta.t dysfunction.~ The~ Ordinance.. also,; 
does not prov1d~ror"'the ~<>t., the.-property or persol'lS': su:ff~&,::µ:~gr mentaL. l< 

dysfunction or change the· re!ationsttip: c,,~IM!R.Jl'LIP~diiriinat.'J.a~ as these 
matters are within the jurisdiction of the Attorney:-C-eneral. As a result · the 
Ordinar:ice do~ not repeal the ~ ersons.-~ ~~(C'?~mittal..; and. 
Detent1on);~l~3'6famr a _. ~O'fdlhance:.r:9'6Z"whlch together, 
amongst otffer- things~ give statuibry' force to· agreements between New South 
Wales and the Commonwea!th for the transfer o~!krito~~~denu. to. New- South 
Wales institutions for treatment fo.-,~ruiiciion: · Although the 
arrangements for this purpose will be modi:ffed in· the future there is considered to 
be a continuing need to make use of' New South Wales facilities as it ls not 
practical to provide in the Territory ail the types of facilities that may be 
required for the treatment of Territory residents su.f:fering from mental 
dysfunction. 
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AUSTRALJAN CAPITAL TERRITORY 

Mental Health Ordinance 1981 

No. of 1981 

I.· THE GOVERNOR-GENERAL of the Commonwealth of Australia. acting · 
with the advice of the Federal Executive Council, hereby make the following 
Ordinance under the Seal of Government ( Administration) Act 19 l 0. 

Dated 1981. 

Governor-General 

By His .Excellency's Command, 

Minister of State for Health 

.. • "" 

An Ordinance relating to mental health . 

PART I-PRELL'\11NARY 

Short title 
1. This Ordinance may be cited as the Mental Health Ordinanu l981.1 

... - .·- - .. •····----·- ·------
. Commencement 

2.. ( 1) This Part ( other- than section 3) and Part n shall come into 
operation on the date on which this Ordinance is notified in the Gazette. 

(l) The remaining provisions of this Ordinance shall come into operation 
on such date as is fixed, or on such respective dates as are fixed, by the Minister 
of State for the Capital Territory by notice published in the Gazerre. 

Repeaj 

3. (1) Pans I to VI (inclusive), Part IX and sections 170 to 180 (inclusive) 
of, and the Schedules to, the Lunacy Act of 1898 of the State of New South 
Wales shall cease to be in force in the Territory. 

(2) The Inebriates Act. 1900 of the State ·of New South Wales and the 
Inebriates {Amendment) Act, i909 of that State shall cease to have effect in 
the Territory. 

I 
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(3) The Inebriates Ordinance 1938 and the Lunacy Ordinance l938 are
repcalcd. _ 

Interpretation 
4. In this Ordinance. unless the contrary intention appears
... Chairman .. means-

(a) the Chairman of the Commission; or 
(b) if a person is acting as Chairman of the Commission-the 

person so acting; 
.. Commission .. means the Capital Territory Health Commission; • 

.. Council" means the Mental Health Advisory Council established by Part 
III; 

.. convulsive therapy" means a ~proc:dure for the induction of an 
epileptifonn convulsion in a person; 

"Court" means the Court of Petty Sessj~ns; 
.. Director" means--

( a) the Director of Mental Health Services; or 
(b) if a person is acting as the Director of Mental Health Services 

by virtue of an appointment under section l 0-the person so 
acting; _ 

.. medical practitioner" means a person registered as a· medical practitioner 
under the Medical Practitioners Regisrrarion Ordinance 1930; 

.. member,. means a member of the Council; -~--- .. ,,,.. .. , _, .. - -~-..... 
U£ Q.jl:tla..ii~~~jurlim=or-dcfeci; to: .. a'.rifsablin8·d~. · 
~n:=::s&~~~c~~~~~ 

.. M~fflitO'fflb:f;..-,-:~-~ p~~n-~ppointed to be a Mental Health 
Officer under section 12; 

"neurosurgery" means surgery on the brain of a person for the purpose qf 
treating a pathological condition of the physical structure of the brain; 

.. prescribed relative", in relation to a person. means a spouse. parent. 
guardian. grandparent, uncle:, aunt, brother, sister, half-brother. 
half-sister. cousin, child or adopted child (being a child or adopted 
child ofor above the age of 18 years) of the person: 

... psychiatric surgery;• means surgery on the brain of a person. other than 
neurosurgery, for the purpose of treating mental dysfunction by 
altering a function of the brain: 

~_htead.ua~"" inrreiation t~~ oerson;..~~c.onditiort; ur. which 
- --t~person."s.capacicy-to--:-•'' '" ~-~ ' ·· , · · · 

~;;:,,;;;bUirramiusethe:goo~andservices:.es.senti;tl;Jo,th~supporto( 
, -·" life; or · 

-l~ -~th¢', decisio~ and: take: the. actions. ~ntiaL to. an.. 
- autonomous..liie..c. · 

..;;~,. -",;!.' ~ .,'~ ,~-;,·'". ~-.~t••-".._, .. -: ... ~.,.- ... 
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. so ip,Q!~~QIURll',tm.,.:pei,so.-~·su~~disu~ 01' 
r-:.r.-..-. 

~v'!llr1~, . ...,._-~~ 
';rcatment order•· means an order made by the Court under section 27. or 

that order as varied and in force from time to time. 

PART II-ADMINISTRATION 

Director of Menw Health SerYices 
5. There shall be a Director of Mental Health Services. 

Appoiatment of Director 
6. ( l) The Director shall be appointed by the Commission. 

(2) Subject to this Ordinance. a penon appointed under sub-section ( l) 
holds office for such period. not exceeding S years, as is specified in the 
instrument of bis appointmenL 

(3) A person appointed. under sub~tioa O) holds office on such terms 
and conditions with respect to matters not provided for by this Ordinance as the 
Commission determines, and is eligible for re-appointment. 

( 4) A person-who· has attained the age of 65 years shall not be appointed 01' 
re-appointed as the Director, and a person shall not be appointed or 
re-appointed as the !Director for a period that extends beyond the date on which 
he will attain the age of 65 years. 

Eligibility for appointment 25 Director 
7. A person is not eligible to. be appointed or hold office as the Director 

unless he is a medical practitioner who is entitled to practise as a psychiatrist; 

Resignation 
8. A person may resign the office of Director by writing signed by him and 

delivered to the. Chairman. 

Removal from office 
9. (1) The Commis.sion may remove a person from office as Director for· 

misbehaviour or physical or mental incapacity. 

(2) If a person holding office as Director-

( a) becomes bankrupt, applies to take the benefit of a law for the relief of 
bankrupt or insolvent debtors, compounds with his creditors or makes 
an assignment of his remuneration for their benefit; or 

(b) ceases to be eligible to hold that office, 

the Commission shall remove him from office. 

• 
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Acting appointment 
10. (1) The Commission may appoint a person who is eligible for 

appointment as Director to act in the office of Director-

( a) during a vacancy in the office, whether or not an appointment has 
previously been made to the office; or 

(b) during any period. or during all periods, when the Director is. or is 
expected to be. absent from duty or from Australia or is for any reason . 
unable to perform the duties of bis office. 

(2) A person appointed to act in the office of Director during a vacancy in 
that office shall not continue so to act after the expiration of the period of 12 
months after the occurrence of the vacancy. 

(3) An appointment under this section shall bo on such terms and 
conditions as the Commission determines. 

(4) The Commission may at any time terminate the appointment of a 
person appointed to act in accordance with sub-section (I). 

. (5) A person appointed under this section may resign his appointment by 
writing sign~ by·him and delivered to the Chairman. 

( 6) While a person is acting in the office of Director in accordance with this 
section. he has. and may exercise, all the powers and may perf onn all the 
functions of the Dir=tOl'. · · 

(7) The validity of anything done by a person purporting to act in 
accordance with this section shall not be cailed in question on the ground that 
the occasion for his appointment had not arisen, that there is a def cct or 
irregularity in or in connection with his appointment, that the appointment had 
ceased to have etf ect or that the occasion for him to act had not arisen or had 
ceased. 

Oeleptioa 
11. ( 1) The Director may, by instrument in writing and with the awrova! 

of the Commission~ delegate to a medic:11 practitioner all or any of his powers 
under this Ordinance except this power of dele~tion. 

(l) A power so delegated. when exercised by the delegate. shall. for the 
purposes of any law of the Territory, be deemed to have been exercised by the 
Director. 

(3) A deleption under this section does not prevent the exercise of a power 
by the Director. 

Mental Health Officers 

12. (1) The Commission shaU appoint such persons to be Mental Health 
Officers as it thinks neces.sary for the purposes of this Ordinance. 

(2) The Commission may at any time terminate the appointment of a 
person as a Mental Health Officer. 
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(3) A Mental Health Officer shall perform his functions and exercise his 
powers under this Ordinance in accordance with the directions of the Director. 

PART ill-THE MENTAL HEALTH ADVISORY COUNCIL 

Advisory Council 
13. There is established by this Ordinance a Council by the name of the 

Mental Health Advisory Council 

FUDctioas of Council 
14 .. The functions of the Council arc-

( a) to advise the Chairman with respect to-

(i) the preventi()n of mental dysfunction; 

(ii) the diagnosis and treatment of mental dysfunction; 

(ill) the rehabilitation of persons who have suffered. or who are 
suffering. mental dysfunction; 

(iv} the fostering of community involvement in the provision of 
mental health servi~ . · 

(v) the provision of continuing care for persons suffering mental 
dysfunction: and 

(vi) such'other matters, if any; relating to mental health as are 
specified by the Chairm~ and 

(b) to consider, and keep under r~iew, the provision of mental health 
services. 

Membership of Council 
15. (1) The Council shall consist of-. 

(a) a medical practitioner: 

(b) a person engaged in the practice of clinical psychology; 

( c) a social worker; 

( d) 2 persons, ea.ch of whom is a member of a voiuntary association 
formed in connection with the maintenance of mental health; and 

( e) a person engaged in the administration of a hospital. 

(l) The members of the Council shall be appointed. as occasion requires, 
by the Chairman. 

(3) Subject to this Ordinance. a member holds office for suc;h period. not 
ex,eeding 3 years, as is specified in the instrument of his appointment and is 
eligible for re-appointment. 

( 4) The performance of the functions of the Council is not affected by 
reason of there being a vacancy or vacancies in the membership of the Council. 

.' 

• 
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Resignation 

16. A member may resign his office by writing signed by him and delivered 
to the Chairman. · 

Termination of appointment 

17. (1) The Chairman may remove a ·member from office by reason of 
misbehaviour or physical or mental incapacity. 

·· (2) If a member-

. (~) becomes bankrupt or applies to take the ~neftt of a law for the relief 
of bankrupt or insolvent debtors, compounds with his creditors or 
makes an assignment of his remuneration for their benefit; 

(b) is convicted in Australia of an offence punishable by imprisonment for 
one year or longer; 

(c) is absent., except on leave granted by the Council. from 2 consecutive 
meetings of the Council; or 

( d) ceases to hold the qualification ·ror appointment by virtue of which he 
was appointed, 

the Chairman s~ll remove him from office. 

Chairman and Deputy Chairman of Council 

18. (1) The Chairman shall appoint one of the members to be the 
Chairman of the Council. 

(l) The Chairman shall appoint one of the members, other than the 
member appointed to be the Chairman of the Council, to be the Deputy 
Chairman of the Council. 

(3) Where a person holding office as Chairman or Deputy Chainnan of the 
Council ceases to be a mem~. he shall cease to be the Chairman or Deputy 
Chairman of the Council, as the case may be. 

Meetings of Council 

19. (1) The Chairman of the Council shall convene such meetings of the 
Council as he considers necessary for the performance of itS functions, but so 
that an interval longer than 3 months does not occur between any 2 consecutive 
meetings. 

(2) The Chairman of the Council shall. when so requested by the 
Chairman, convene a m~ting of the Council. 

(3) The Chairman of the Council shall. on receipt of a request in writing 
signed by not less than 3 members, convene a meeting of the Council. 

( 4) A quorum at a meeting of the Council is constituted by J members of 
whom one is the Chairman or Deputy Chairman of the Council. 

(S) The Chairman of the Council shall preside at the meetings of the 
Council at which he is present. 
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( 6) rr at a meeting of the Council. the Chairman of the Council is not 
present. the Deputy Chairman of the Council shall preside at the meeting.· 

(7) Questions arising at a meeting of the Council shall be dctennined by a 
majority of the votes of the mem~rs present and voting; 

(8) The member presiding at a meeting of the Council has a deliberative 
vote only. · 

Disdosure of pecuniary interest 
· · lO. (1) A member who has a direct or indirect pecuniary interest in a 
matter being considered or about to be considered by the Council shall. as soon 
as possible after the relevant. facts have,come to his knowledge, disclose the 
cature of his interest at a meeting of the Council. 

(2) A disclosure under sub-section ( 1) shall be recorded in the minutes of 
the meeting of the Council and the member shall not, unless the Minister or the 
Council otherwise determines-

( a) bo·present during any deliberation of the Council with respect to that 
matter; or : 

(b) take pnrt in any decision of the Council with respect to that matter. 

(3) For th~ purpose of the making of a· determination by the Council under 
sub-section (2) in relation to a member who has made a discl~ure under 
sub-section ( I ) , a member who has a direct or indirect pecuniary interest in the 
matter to which the disclosure relates shall not-

( a) be present during any deHberation of the Council for the purpose of 
making the detcnnination: or 

(b) t~ke part in the making by the Co_uncil of the determination. 

( 4) Where a member fails, without reasonable excuse, to comply with the 
requirements of this ~on. the Chairman shall terminate the appointment of 
the member. 

PARTIV-EMERG&'fCY PROCEDURES 

Emergency detention ~ . 

~~r:!~;~~~~~~;e;;;.~~n ~~~Ivf~~--~~~ 
ca) W,J{;t-.wr~crysfimcnon;: 
(b) t.-:&~~te~~.--'.~-~~.!~.~ i~ediate. and..substantia.f 
~ ta: tne: persaa..0,1;.tg.anath=petSOrr,and. ,. . . .... . 

(c} ~ri:'~t!lotaccepttreatmenr:.Vbictt·i}; medical practitioner-or-
_Mentit'Health Officer reasoriabiy believes nct:essary to·avert that risk" 

t·~cdiciit practiti~n";;~ 
0

Mental Hea1th .... Oific~r•' may· tak~ the,. pet!lbtf to 

~o~t~:_ommwiorr. . . · . . ···- · . 
~ (2) ~cdic:at,·pra~~~;i;..or~a_g:-~~-~~?ri~ed~ Ment~ _H~th. ~ffic::r: may,. 
rot"the-purposesrof ta.ldng a person to premises--ofthe Comm1SS1orr 1rr pursuance ...... ~ .. 

. ~ . ... .,. ' -:·:-1 

~/:-J~r 
.-- .. ,~ ~ 

. . . - ;· .-{,, ... 

• 
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of sub-section ( l ), enter any premises by force, if neccessary~ and with such 
assistance as he thinks necessary, if there are reasonable grounds for believing 
that the person is at those premises. 

(3) Where a person is taken to premises of the Commissioli .undcz:. 
sub-section_ (1), the. ~~-~ta't~:,~~~det?i~,tb=.pcrsom at 
t~e,wsesandwhi - erson-is~J-

( a) ik=pr th=~~ in su~ft~~~tl;l95c. premiS(",$;, as. thc:c Director 
, ~pp11bpruimiiccircumstanccs;. _ _ . 

(b) = tbcf~t~,~traiQ&.~~~eyq~d ncces.,ary __ ~il 
p;=dtit"ffe.:'ti,n.fromdoing;ha:cmr.o.ramseif oc to. any other peISOD; 
~--- -.,._ ,: __ .. · · •.-· ~-··~• · -,.~- -·•-- ·· •· .. ., . -· . 

(c} -~~atta~be?,Snrinedoy·a.medical.practitioner,and · 

(d) ~~~J~~~9Jt~~~!Ilen_t;.Qfa3y) as is
npaaq:tU'yie\.~~pc1'5011.fmm.dcin~harm to hiiriselr or tc>" any-
ase . , .. .,.,, -·· .... ~sou:: 

·-., -~--.--. . ... 

(4) In this section. "authorized Mental Health Officer" means a Mental 
Health Officer who is authorized in writing by the Director for the purposes of 
this section. 

Application for trea~ent order in respect o{ detained person 
22.. Where the Director is satisfied that an application should be made for a 

treatment order in .r~cct of a person detain~ Ol'l"2!; th=Director 
shall cause an apphcauon for a. treatment ordeMirrespeCt"'ofthat pel'SOn to be 
madcassoon as practicable. 

Release o{ person from emergency detention 

23. A person who is detained under section 21 shall be released from that 
detention if-

( a) the Court makes an order under section 24 that the person be released 
from that detention; · 

(b) a treatment order is made under Part V in relation to the person; or 

( c) the Director is satisfied that there are no longer ·any reasonable 
grounds for believing that the person 'is, likely to do hann to himself or 
to any other person. 

Court may order release of person 

24. The Court may, on application by a person detained under section 21 
or by a prescribed relative of the person. if it is satisfied that-

(a) an application for a treatment order in respect of the person has not 
~nmad~and 

(b) there are no longer any reasonable grounds for believing that the 
person is likely to do harm to himself or to any other person. 

order that the person be released from that detention. 

. I 
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Communiatioos by detained persons . 
25. (1) A person who is detained under section 21 is entitled, upon making 

a request to the Director or to anotber person perf onning duties in connection 
with. ~e detC!'tion of the person, t~dec:ti~widt tli'cilitif:$, ~r,'P.rcparin&ia'" 
..,.;c.!t~.-,...ii¥1fnramr for enc1~~~ t~~;-~~~ctimmwiicatfoti.fn. a.. · seaied;cnveiopo... ____ - -----,~·a-=~---~-.. - . . . 
,,,,., '(2) Where a person . who is detained ·under section 21 delivers to the 

Di~r. or to anothC::&@.-. P.erf◄ .. _· onmn.. · g duties in connection wi!:11 the . 
detention of the person, · · · · g,t;logt;add'tessedta:a:n.,;-pcm;n,;.theOm:ctor 
~ciiiso'"t~:s«:1d~~~~~w:i\til1)d;deiay.~· t<>~Uiat 
f~ret,ti~pe6on.at.theaddtes&ap~on-the-enveiope'. 

""'~---~ ~• .... ~ .. •:;'_• - •·----~~ C 

(3) Subject to sub-sections (1) and (2), the Director shall as far as is 
rea.sonabl~_pra.c.!_icablc. afford ta.a..pers,oa., who is detain~ under section 21, 

; . . 11 dmg_J~tiesto.commnoirarer,with. other persons:.. 
~~ . .. . ,., .. ,...,, ' . ·... . . "· . . ... · ... 

PART V-TREATMENT ORDERS 

This .Part oot to affect operatioo of Part VU 
. 26. Nothing i~ this Part aff'ects the ogcration of Part VII. 

Treatment order 

27~ Where; on an application for a treatment order made under t1us Part. 
the Court is satisfied that-

( a-the_ person)p...,rsJ_aµ·an..·to...•who_m the.· application is m'1&§!idifiii~, 
~~~~.-:--. . ~ . """- .- . . '• 

, ~ ... ...,,~.~> . . . •~ ~ -.•. l!4£Z4#4(!_., .. .,.r ~, 
(b) by reason of th ... ~bfll-- · 

(i) tmr~~.. o .. r_is_. Ji_ .. t~~Y ___ ~o_.~ .. ngag·-. ~• in behaviour that 
h~Q.SlSllikd.y.-tQresui~m;lulim to· h1mseifort0 another 

~ 01!. 
(ii)dliS@is:iir.astatc~ocial·brcak~~~~ .. · · 

( c) ~~li~~-:-oiii;iie~liltcly..voluntarily,. to.. undergo,. or to 
#iEim:aacq'tiaiC:.trcatmenrforthemental'dysfunction.-.. :.·.·: 
~•;..,,c!.;.•: •.. . 

th~ma:ke:a:trea:tment,arderin:respectof the: person •. 
~ ,, ......... .. .. -<·.~ ... .-............ .... .. . .... " - . " ,. .... . " .. ·•·· .... . ., ... . 

Application for treatment order 

·· 2_!~. ill ..... ~~-~pp Ii cation. fot.. a.., treannent.. orde~ s tlall be maf.JJ:iiil"tlyrby ~it:. 
~ pmctitioner:aoda.Mental.Hcaltb:.Offic:er;,.. ·· 

(2) An application for a treatment order shall specify the grounds on which 
the order is sought. 

(3) The parties to an application for a treatment order are
( a) the applicants; 
(b) the Director, 

( c} the person in respect of whom the order is sought; and 

• 
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( d) any person upon whom the application has been served in pursuance 
of dir~ons given under sub-section 29 ( 2). 

Semce of application 
29. (1) An application for a treatment order shall be served by the 

applicants on each of the other parties to the application. 

(l) Where-
(a) an application for a treatment order has been served on the person in 

respect of whom the order is sought; and 

(b) the Court is of the opinion that it is desirable, for the proper protection 
of the interests of the person. that the application be served on some 
other person. 

the Court may give such directions as it thinks fit with respect to the service of 
the application on that other person. 

(3) An application for a treatment o~er shall be served on a ~n

( a) by delivering a copy of the application to him personally; or 

(b) by leaving a copy of the application at the last known or usual place o( 
residence of the person with some other person who is apparently 
resident at the place and apparently of or over the age of 16 years. 

(4) The Di~or. shall cause notice in writing of the date on which, and the 
time and place. at which, an application for a treatment order will be heard to 
be given to the person in respect of whom the order is sought not less than 24 
hours before the time specified in the notice. 

( 5) Evidence of service of an application under this section may be given by 
affidavit. 

Restriction of applicants· 
30. A person may not join in making an application for a treatment order 

if-
( a) ~--nacw1@#w§!:cr&"eliKely~at'eslil~iit' fi~daigai~,~~!h~c 

•pmoJsstLerwtSC'. thaii 'J,· "!'.an'C,,~~rc. -. tees charged' llI . the 
or~eof the;pracuciofii~profcssion;o"?--~-·- ----· -~-- ---
~~ ... ··-·· . -...., . . •• - ,., . ·--··--·~·,- ,.. --~ . 

<Wl,,-~lllll·-· m&ih_:.f.iOlSO;:;., . . = .. ;;;_ .· ~~c:m:-M-1:~~~~~~h:_P.~~~-~n __ r_~ ~£~~~~ ~~ 
liliii»·,a; . .a.a;······ ~~ 

Person in custody o{ Director to be present at hearing 

31. (1) Where an application is made for a treatment order in respect of a 
person who is in the custody of the Director, the Director shall cause the person 
to be present during the hearing of the application unless the Court is satisfied 
that in the circumstances the presence of the person during the hearing would 
not be practicable. 

(2) For the purpose of performing his obligation under sub-section ( 1), the 
Director may employ such assistance as he thinks necessary. 
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Representation 
· 31. Where an application is made for a treatment order. the· person in 

respect of w~om the order is sought is entitled to be represented at the hearing 
of the application by a banister or solicitor or by any other person. 

Persons entitled to be present at hearing 
33. A person is ·not entitled to be present in a room in which an application 

for a treatment order is being heard unless he is--
(a) the Magistrate constituting the court; 

(b} a member of the staff of the Court; 

( c) a party to the application; 
( d) . a person representing a party to the application; 

( e) a person who is a prescribed relative of the person in respect of whom 
the order is sought and whose presciice is requ~ed by that 
last.mentioned person; 

( f) a person who is giving evidence; 

(g) an officer of the Court; or 
(h) a person who is present with the leave of the Court. 

Requirements of treatment order 
34. ( 1) A treatment order shall direct-

( a) that the n in res~t of whom th~ .order. is..made..~ain in.the.. 
o, · • ~-:~ .~• .... PP.l?~in;thc:a~Jhto.ughcUL 

'od. 0c.wh1~ thcorcfez:naseff ect;: ol:'... . .. ~-- .._....,, . 

(b) that the person attend, in accordance with the directions of the 

~~J;~~!~~~~~:,~~-~~, -~ of 
' ....,_ .•. . . . ' .. ,__ . ,~ ..... . 

(l) Subject to th~_Qrdin~c~,A!I.~~ent order shall specify
(a) -~urinphiclt.th~order~t <i°ba.;~lf~ 
(b) where the order.includes a direction ref erred to in paragraph ( l) (a)

(i) the extent (if any) to which the person to whom the order 
◄*Mt~~suB[cte,rtor~~c;: other than- confin~ent, illr e..oider remams m force?ana-- ·· · 

~ • · r a > --·· • · ·- . - , - - --~•..-- -· - --- -- · - • ·-· 

(ii) the extent (if any) to whi~b94:£P: ... rtl1stJ,~~~mwith 
other persons, o~tnan. by means~of written. communication, 

-::--umrbrensnicti:d:wrule:theoi-dcnemains in-force; and 
(c) whe:thc:-~ordir · includes a· dfrection referred to in paragraph 

( 1 )(b)-the tllmitfmnr frequency with which the person may be 
directed to attericf'atthe premises specifierl in the order. 

(3) Where the. Court makes a treatment order that includes a direction 
referred to in paragraph ( l ) (a), the Court may, in the treatment order, give to 
the Director such directions (if any) as it thinks. necessary to-ensure that a 
~~bic::~rr. being a relative or friend of .. or. a. person having an interest in.. 

• 
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: wr:::zn ~~thc.pcrsor,,t~whonr th_e-oroer:!elat~.-~~ ~p{~rJ?~--?f.~e _making 
0~ ~0£.t~1PS1ntSCS'dt"vtfftcfttMperson is ~CE4 · 

.~ · ____ \ .... ~~,._...... . ..---------... --- ··•-~---"' 
Trea"?iientof pem,as ·;.;-der treatment orders 

35.. Where a treatment order is in force in relation to a person, the Director 
is authorized to administer, or cause to be administered, to that person such 
treatment for the mental dysfunction sutf ered by that person as· the Director 
thinks nec:essary, other. than- . 

( r1~~;mur p~or--isr likcfy---t~•J~~; ~~ irreversible ~-si:if•-~r·,ese:sion;-···. --- ••w . -
.... k · . ~-

(b) .g>llwlsivc:thcraw., . 
- ,a: . . . . 

(c) treatment that has. or is likely ·to have, the effect of subjecting the · 
person to whom it is administered to •--•·-tistn:sSI or deprivation, 
having regard to the benefit likely to result irom the administration- of 
the treatment; or 

(d- ~~~!;iJl:t;;~~~effi:cts'.ofwhiclrhav~ 
Period o{ effect of treatment order· 

36. ( 1) The Court shall not specify in ~ treatment order, for the purpose of 

paragraph 34(2) (a) C{:!:=.~28.'~r.• _ 
· (2) The- Supreme· Court may, on application made jointly by a medical 

practitioner and a i'v.(ental Health Officer at any time before ;he expiration of 
the· period specifi~ 2~~.-tl'e!r:_Inen1: nffi;'~l~ p1_~i;pqs~para~~4 
(12 (a}, c-~pcmoct~_~penoc:C~a..peaod.a£.notmote 
tJ!ti~ rm JS. i:wuntfflcing oii'thcr.expiratfori o( the. first-mentioned. peri~ as:, 
-~~~-~~-.-..-:· .,. -~--:--~• - .._.. --:~,- -,-·•--•r. -- . -~ •- c -,~ . - - -·- •· ·· · . 

(3) Where the Supreme Court has extended the QCriod of a treatment 
~er·fo~-~-f.~h~~~ ~de_r, ~ub-sectio~- (2) ... th~{ji~m~Courtmay. on_ 
altt!!fta-tiO~ ~~~e-~omtfyoy a m~cal l'i:acuuoncr. an ¥.~m~~q~::i:· 
berore-thC!.!.X"Q~_~t10~9,nt,arJJu.~~er P._mo · ~~I& f1~RSP.&<f...!§r ~h 

W ~ng._O!J,th~~~'?~~(~~~;" u~_her ~ .od..as.it thinks fit:_.· 
(4) Where an application is made under sub-section (2) or (3). - the 

Supreme Court shall not extend the period specified in a treatment order for 

sir:°!:~~~~gk~lh:::~::it0~~Ji~~~~~~~: 
Custodial treatment order--powers o( Dir~tor 

3'i. (1) This section applies to a treatment o~dcr that directs that the 
person to whom the order relates remain iW,""r-Sscustoc:iy of"the- Director 
throughout the period for which the order has effect. 

(2) Subject to this section, where a treatment order to which this section 
applies is in force in relation to a person-

( a) .... tho.·-Director. a. medical pt"lctitioner or- a Mental Health- Officer is 
·authori:zed'to take the person to premises·speci.fied in the-order. 

.. . 

• . . 
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( c) the Director is authorized to subject the person to such restraint as is 
reasonable and necessary to prevent the person from doing ttarm to 
himself or to any other person or to permit treatment to be 
administered to the person. 

(3) For the purpose of the exercise of the authority conferred by paragraph 
(-2) (a), the- Director, a medical practitioner or a Mental Health Officer is 

• . l►Ht.zacaeuter:-~fim:e i:f'~~~wit~··such asmtan~ ~-~e:~~ 
01if'.!~ anr pt@11Y-s: le'tilt:nr.n.cn ~nacre, grounds ~or be~evin_g_ that the 
person*rawhonra:-treatment'order relates-is on those pmruses . . 

( 4) A treatment order.sloes . not_ authorize:; the: removal of:a person. from. . 
•m+Jit..~~~~is.-hcig._~~~af!ft!twiir(or=irttha. Territory . 

... . , , • ...-... .-;-. .. , •. ,.:. "-/-··-,,.--. .. -~ ........ .... ..,._,;;._:.,;,:f_ :. 

(5) Where a cou~ by a@J .. tf~wamm~ commits a person who is 
confined in pursuance of a treatmcn'f 'or-der to the custody of a person other 
thaatbc,Dircctor.,the Director shall. on the production of the order or wammt, 

--1C£~_•:"~"'.~':acting in th~ execution of that order or wammL 

Noa-custodw treatment order-powers of Director . 
38. (1) This sec;ion applies. to a treatmen~ order other than a treatment 

order to which section 37 applies. · 

(2) Where a treatment order to which this section applies is in force in 
relation to a pet,On the Director.is authorized to give to that person directions 
with respect to the attendance of the person at the place speci.fied in the order 
for the-purpose of treatmenL 

Explanation of treatment to be given 
39. ( 1) Where the Court makes a treatment order under this Parr. the 

Director or the medical practitioner who is to administer treatment to the 
person in respect of whom the Ot"9er is made shall. before that treatment is 
administo1!r~cxp £Yf!:~$l~·~~a:nc!'th~cff~ including the, 
~f1hny,);..o .the:.tteatment... · . 

(2) Where, in the opinion of the Director or medicai practitioner. a person 
would be unable to understand an explanation given for the purpose of 
sub-section ( 1), the Director or medical practition~ may give- the. explanation 
. ... ,~~t~atsutMcctimrtoa prescribed relative of. the.person. 

V ariatioa and discharg@ of treatment orders 
40. (1) The Court may, at any time, vary a treatment order, other than by 

extending the period specified in a treatment order for the purposes of 
paragraph 34 (2) (a), or discharge a treatment order. 
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· (2) Subject to sub-section . ( 3), an application for variation or discharge of a 
treatment order may be made by the· person to whom the treatment order 
relates, by a prescribed relative of that person or by a medical practitioner. 

(3) An application for variation of a treatment order shall be made jointly 
by a ~ ~tion.-anoa.Mentai:Heal~9-_~~~if the variation sought by 
the appfi&tiorP-1ncf~- · -- ·-' _._,,,.,.._, ,.. 

(a) where the order includes a direction referred to in paragraph 
34 (1) (b)-an: increase in the frequency with which the person may 
be directed to attend at premises specified in the order. or 

(b) the substitution fora direction referred to in paragraph 34 (1) (b) ofa 
direction referred to in paragraph 34 ( l) (a). 

(4) Where an application is made under sub-section (3), the Court shall 
not vary a treatment order unlcu the application is supported by the evidence: 
of a medical practitioner who is aot an applicant for the variation of the 
treatment order. 

Confinement nor to be excessive 
41~ A person in the custody of the Director in accordance with a treatment 

~rder shall not be su~ject to connnement in excess of what is reasonable and 
necessary-

( a) to prevent the person from doing harm to himself or to another person: 
or · · 

(b) to ensure that the person remains in the custody of the Director in 
ac:co~ce with the treatment order. 

Restrunt not to be excessive 
42. ( 1) A. person- in the custody of the Director in accordance with a 

treatment order that does not specifY.. t~e extent to which the person may be 
subjected to restraint she~~t~t =srxaiat (other., than.. 
conftnement) except to thee .~ t.resttaintis.reasooablc~and.ncccssary-.. -

(ai;t~im:vent~~2~!h._e~~ortq,:~Qt.~e.r.~~~i: .. _ 
(b Q~ ~titteatmcnUo. be:administcred to, the,persom. . . 

(l) A pcrson, ... ,rcf.~qe~t_~o_ in ... sub:-section .(.l.}..shalL. noti,. be.subjected to 
. restraint (other t•~nnnement), fox:more:tlw:tasingic.perio¢.being,a.,period 
~ ~g48-~o~_-

Restriction of communication 
43. (1) Subjectto this Ordinance. where-

( a) a person is in the custody of the Director in accordance with a 
treatment order; 

(b) the treatment order authorizes the imposition of restrictions on 
communication between the person to whom the order· relates and 
other persons; and 
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( c} there are reasonable grounds for believing, that.it.. is. dcmable,.. in. ihc 
intc;-ests of th~ent?~th=. ~$.o..J.b;t,t_90mmunication 

-..,...bctweentbatr · .~nsS'.e~tncted,., · ~~-··~- -~-- -
the ·mecto.-mar,--'SUbjecr ep-tlieordcr, impose such restrictions.. upon. 
communication · by-thals--person-wTm::<?.t"1CQ~<?nr'as:~ -~ _1!8A:»c;..and 
ff~::!~:2 .Cili@ie.ftlMJ~~~euc · ·· 

(l)i ject to sub-section ( 3). where-restrictions are imposed in pursuance 
of sub.section ( l). the Director shall, as soon as is practicable. cause a medical 
practitioner to explain to the ee.rson to whom those restrictions relate-

( a)~th~~t4<:tions; 
. (b, ~ auriiigwfiicli'tfi~resijictiam..\Y-iltn=tnaiirfneff'"'ect;and 

(c) tri.::f!ns([lliUi~tm?~~n:oetnc.reifncriom..- ---- -.-.. ~~·---·-·.. . 
, ... ..,. ... b. S - , r . . -

(3) Where, in the opinion of the Director -~ca f~~tioner, a 
~somwoutctbei:unabtc!rcfundcrstand:anexpCanaton-giveir forth~pUl"'pOK of 
surJ%eetiotr {Z}."a ·medicaipra:i:titioner·sh'a.Irgive· the· explamtticlrl'Cquired by 

~ectimrm"a!'prestul:iecf relative:otthe;.perso~·· ..... - . ., .. ..--------- ~·~------' - -~ ... -~-,_,.. -· . ;" 

( 4) Restrictions imposed under sub-section ( l) c~tOl_ha~e: etTect:at.the-
~9atio1.-ofr- · of'1 day~ :but_ nothing in this sub-section prevents the 
iI.upesitiotPoit 1.SGi\!fforis. immediately after th~ previous restrictions cease to have·eff ect. ...... ..... ' . • .. --:--- "' 

Written communication 
44. (1) A person in the custody of the Director in accordance with a. 

treatment order is entitled, upon making a request to the Director or to another 
person pcrf onning duties in connection with the custody of the person. to be 
Q!'Ovided wi_t!_. facilities:- for- prep~g. -i-· writtcrr comm~_?tion and for 
,WWWW;mewtitn:ueuudilu,ffiallbrr'ur-crs=ned'·envelope. 

•• - . •--~ - .. --,.. ... -•...-.dl, •• - ,. ..... . 1..• ••,•• ,..·-•' .. ,:."_ ... _ _____ -• ..... , .• ~,.-. .... ""', ..... ._ . R··- • 
(l) · Where a person in the custody of the · Director in acxordancc with a 

~tm~t order d_elivers_ to the Dirccto .. rJ...19..,,. _anot~cr:__person performing 
duties in connection wtth th~ custody ,1i1Jh~ ~orr., a:. seafed'' envelope 
~dressed to ~Y perso~r. shall ca~ the sealed envelope--tO" be 
forward~ without detay. ,. _to,~ast='ment1onett"·perso~ at.- the.. addres.s 
appearingonthe.e11xeiogc;..___ -- ·--···· ·· -·- ·-

• It&. • ..... . 

PART VI:-.CONVULSIVE THERAPY 
-· ··- ·-·------

Restrictions oa use o( convu!si-re therapy 

· 4S. (1) A medical g~c_!itioner: shall..,_not administer. or authorize the 
· administration 0~ ".~.:. ~~P.Y: _t~ a,;_ person, other than. a person in 
respect of whom a treatment order ts in force. unless-

( a) the ~~~ent .. in writing signed. by him. consented to 
the a<!J.aj!11Stra110.D...0C. the. therapy and has not. whether orally or in 

11r.mii~withdrawnhis.conscnt;and . . 
(b) ~~~ i_he;:aahai:iiaLbeez, ~administered to the person on. l O or 

m~rc 00:aSions since that consent was given: 

,. ~ty: $500~~ 
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(l) The Director or a medical practitioner shall not administer, or 
authorize the administration of, convulsive therapy to a person in respect of 
whom a treatment order is in force unles.s--

(a) the Cou~ on. application by w41,i,:rpior.rnedical..practitioner, has 
approv«tthe administratiOll.of.convulsiv~therapy ta the.person; and 

(b) 1';9iiislWtlterapy:fussi.p~ adrniristm:d.to.thc.~~or
mofc:-~since ·t:hc: Court sa..approved.. the.administration. of 

-cmtWWVe.thcrapy to the person. ---Penalty: s-.so&.---~-- -· -· 

(3) The Court shall not give its approval under· sub-section (2) for the 
administration of convulsive therapy to a person unless the Court is satisfied 
that-

(a) the administration of the therapy will result in a substantial benefit to 
the-person; 

(b) there is no other form of treatment reasonably available that is likely 
to result in the same degree of benefit to the person; and_ 

( c) the person- . 
(i) is capable of weighing for himself the considerations involved 

in a decision whether to consent to the administration of the 
therapy ai1~ • • .:,s. by writing signed by him. consented to the. 

· administration of •tnerapy. and·has~nor. whether-orally or-in 
___ witfi~t;.or;-·--'··-~---'"·----- ------

(ii) ~ by-rea4.l~~cnw"'a~finc_1:f~. ~~capabl«: ?~wei~g: f~ 
...,.binnetf IJitt a:mstaeriuons .. 1nvolvect.ef'Ccfedsimrwlieurerto 
• at t0 c!!e'~tion otth"~ tlicrapy: ----~ -~-··" 

Administratioa o( comulshe therapy to be recorded 

46. (1) The Director o~~~l.-- practitioner. who administers. or 
authoriz~ the administration - _ ' .· ·:vetherapy shallm~ "lmrea:mi::of that 
administration or authorization. as the_ case may_ be, and snail deliver that 

~ 'fa"'.'"~ perioirempfoy~:bi" ~=:persott_.01'" authority responsible_ for. __ ~e 
conduct of the hospital at which the therapy is, or is to be, admirustcred. 

(l)...A...pcrso&-ol" authority responsible for the conduct of a hospital shall 
___ a....tec:aaldelivered. in accordance with sub-section ( 1) for a period not-
'1~than:iy~er:thc:.datcon which the record is so delivemi.. · 

L~ty? S2SO:.... . . ' ' , 

PART V!I--CONTROL OF PSYCHIATRIC SURGERY 

Psychiatric surgery not to be performed except with approvaJ of Director 
_ 47. __ (l) .. Subject to this. Part, a metlical practitioner shall -not perform 

1'i?SYchiatric. surgery on a person for, or in connection with, the treatment of 
mental dysfunction-- suffered by that person except with the approval of the 

-"'" 

-, ;- ,-_:. 



Iuttt.iPagcfNo. 00020 

Mental Health No. , 1981 17 

Director and in accordance with the conditions ( if any) to which that approval 
is subject. 

pcna1,11 -~~~t.:r ot·:12m0~~:iis:u;;·i:~~~:; 
(2) A medical practitioner shall not perform psychiatric surgery on a 

person who- · . 
(a> ~ sat=Icmt ·st:ating_t~t--; consents to a~ appHcation being_ 

made for ~"4-f-'.!!~~F_t!~~~ for the ·~o~ce ~f _ _t:hc _ 
·swae1,.an ~ ----·- _ ., 

(b) ~any time thm:after refuses,. . oally.or:.ia. writin&,.to.coascmt.to. 
· tmpedonnance.of the su~ry- • · 

~$'5;000\:ir°iinprisonmcnt fur 12 months.. or both. 
tar "¥! .... ,-... . - ..... .._ ... ~.. ... .......... ~--·· 

~,tebiatrittsurprymay ~ p¢cmn:cton:a:: ~iiraccordance"with 
uus.: · ·· -· · . ·· ·r trcaonear~urfotce_hr nmmmtfa''tllc k .,:!~.u~• .. --·-···· -- --~--·· ... ··-·---
Applicatio~r approval -:· 

4_8 • . A• 41itt§pnn for the approval of the Director for the performance of · 
psychiatric surgery shall- ____ , .... , h• • . • 

· (a) be made by the mec&!practitionmby whom the· surgery is to be 
performed; 

c-WWWi-ani6iiisijplecfbftne:appncant;.an~ -
(c) be_d~if;erid to-die Director-togcther·w;th-

(i) a, ~ itr~writing signed· by· the person:' on whom the 
surgery is. to· be. performed· and" stating tlmr he consents to the 
application being made; or 

. (ii) wuet waJebythe<:ourt-under-section-55-.:-
.,... a ·--·--·-... .. ------- - ·---- ---- . 

DirectQI' to submit appUcadoa to committee 
49. (1) Where an application has been made in accordance with section 48 

the Director shall_. as soon as practicable, submit the apl)licatio.n to a committee 
consisting of-

(a) e¥~-- ... 
(b) weurcsurgeon;.._~ 
( c) ~ter and solicitoP,t 
c d) · lirii4<>!e~--~d , •", , ·, .~. .. l 
(c)~wor§J ; :-Jk1 ·-·'r I - I-~_.: ,~·-- ,_. 
(l) The members of a committee for the purpose of sub-section ( l) shall be 

appointed by the Director. 

(3) A member of a committee appointed under this section shall be paid 
such fees and allowances (if any) as are prescribed. 

( 4) A person is not eligible to be appointed under sub-section ( 2) unless he 
is for the time being a person approved by the Minister for the purpose of this 
sub-section. 



R.urt.iPagetNo. 00021 

18 Mental Heailh No. . 1981 

· (5) The Minister shall not approve a person for the purpose of sub4 section 
( 4 · ho i.Sf satisffecCthat. the person. by. reaso'!..Ef h~~-L3J!d 

. ·is; .c suilablc-person'" fot'appomtirient. to a committee. UJ1der th~ 
.secsinn1UG:e 11'·• .. ~---..... •-... ~-•"'· .... ~--f-•-- ...... - ... · · · · · ·· · , ..... ·---·· · - ----- --~~. --··-- •-••· - --

..._(61 · Th~ chairman of a committee constituted under this section shall be the 
member appointed by the Director to be chairman of the committee. 

(7) The Director shall submit an application to a committee by delivering a 
copy of the application to the chairman of the committee. 

Committee to report on application 
SO. (I) Where· an application has been submitted to a committee, the 

committccshall-
(a) consider thcappHcation; and 

(b) make a report to the D~tor in relation to the application. 

(2) A committee shall, in a report on:an application, recommend-
( a) whether the Director should approve of the performance of the 

surgery to which the application relates; and 

(b) if the committee recommends that the Director approve of the 
perfonnance-·of that surgery-the conditions (if any) to which that 
approval should be subject. 

Director to act in accordance with report o( committee 

51. Where a committee has made a report to the Director in relation to an 
application. the Director shall deai with the application in accordance with the 
recommendation or recommendations of the committee. 

Director may require appJicant to produce information and documents 
52. (1) The Director may, at the request of a committee, require a medicai 

practiti<?11er wha.has_made.. aa applicatioll!' under-sectiorr 48 .. to· produce to the 
~ informati.C>Bo::documents, or-both; as-the Dire~~~~cs. 

(2) A requirement under s~section ( l) shall be· mailer.ire wri~and 
delivered to the person to whom it is directed. 

(3) Sub-section ( l) does not authorize. the.. Director-, to-, rect.,uire- the 
~~~mtci~o~or doc:umen~otherthan>in~~ation,oy,d~mems· 
~ t:ta.ffic.CODS1dcratio.n byacomnnttee-ofarrapplu:anorrundersecttoll'48: 

( 4) Where a requirement has been made urider · sub-section ( 1), a 
committee is not required to give further consideration to the application in 
relation to which the requirement was made until ail information and 
documents specified. in the requirement have been produced to the Director. 

Meetings o{ committff 

53. ( l) Meetings of a committee shall be convened by the chairman of the 
committee. 
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(l) Subject to sub-section (3}. a question ansmg at a meeting of a 
committee shall be decided in accordance with the opinion of a majority of the 
members of the committee. 

(3) A committee shall not recommend that the performance of psychiatric 
surgery be aggrf!ed, by; .. the. Directoi:. unless the recommendation ~ supported 
by the •• :J,:C•~and;nc:urosurgcoDJWho ar~ members of the committee. 

Criteria for approftJ · 
.. 54. A committee shall not recommend that the Director appro'le the 
perf onnance of psychiatric surgery unless the committee is satistied-

(a) that there. arc reasonable grounds for believing that the perf~ 
?fthesurgery will result IJL~~tiatbenefit to the person on who!rl it 
IS to be perfonned; and ·· · ··· · · ---· 

(b) that there· is no!&ftl5:uamefomrof tn:atment reaso'oably available that 
will benefit that 't,e1so,1 to thcrsame-dcgree:- ·--· . . ~-- .. , . 

Order by Court 
· · S!. Where- the Court, on application by a medical practitioner, is 

satisficd-
(a) that. by. reason· of menta1i_~function,.. a. ·person_ is unfit to sign a 

statement· for the purpose oroarag:raph 48 ( c}; 
(b) that there ·arc grounds ~g.that the persoff: may oenefit' from 

psychiatric surgery; and ·· ·- · · · 

(c) that. it is desirable that an application be made· for- approval of the 
performance of that surgery, 

the Court may, by ord~lca¥C-~thc;..medii:ali~ti~ in the 
instrument to make antappiicatiomfor. approvarof.the--·performance of that 
surgery. 

PART VIII-CONTROL OF PRIVATE ME.i."TAL HEALTH· 
FACILITIES 

Interi,retauo■ 

56. In this Part. ••mental health facility" means a hospital. nursing-home. 
hostel or other institution that ordinarily provides treatment or 
accommodation for persons sutf ering mental dysfunction. 

Applicstioa 
57 ~ Nothing in this Pan applies to or in relation to a hospital, 

nursing-home, hostel or other institution conducted by the Commission. 

Mental health facilities to be licensed 

58. A person who, not being the holder of a licence granted under this Part, 
conducts a mentai health facility, whether as the owner, or employee or agent 
of the owner, of that mental health facility, is guilty of an offence punishable. 
on conviction, by a fine not exceeding Sl,000. 

• 
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Grant of licence 
59. Subject to this Part. where-

( a) a person has made appHcation in accordance with the regulations; and 

(b) the prescribed fee has be.en paid, 

the Commmion shall grant a licence under this Part to the person. 

Tenn of licence 

60. A licence under this Pan shall be in force for a period of 12 months 
commencing on the date on which the licence is granted. 

Requirements for gr.mt oflicence 
61. The Commission shall not grant a licence under this Part in respect llf a 

mental health. facility unless the Commission is. satisftcd ~ the applicant is a 
fit and proper person to conduct the facility and-

( a) the ptemises. grounds and location of the facility are suitable for the· 
treatment or accommodation of persons suff'ering mental dysfunction; 
and 

(b) the facility is adequately equipped for the treatment or 
accomm~on of such persons., • 

O>aditioas of Jicenc:e 
62. ( 1) A licence granted under this Part in relation to a mental health 

facility is subject to tne following conditions: 

(a) thcQ §_p~ijoun~a(tiic facility will be kept in such condition 
as. t~ suitable.. for: thci treatment and accommodation of persons 
suff'enng mental dysfunction; · 

(b) ,.~~~ ur: ~f~~:~--~~~~~~~-~~s 
( c) an ~ · number of persona shall at all times be employed in 

con~ on with· the treatment and accommodation of patients at the 
facility; 

-
( d) persons shall not be employed in £ ion..). w,itb..thc.. trC!l&rncnt, o( 

patients at the facility uni~ those ,J_nm._sa;reradeqwuc:ly,trained..for: 
the perfonnance of their duties; 

( e} ~ r of patients treated or accommodated. at the facility shall 
tim6'exc:ced:the-number-ofpatients;specined in the licence; 

an - . ·... .. ·.- -· . . - --~--·· ·••--·· . 

(f) treatment shall not be administered at the facilily. unless. there are 
reasonabie grounds for believing that the $tment.is.of such.a.kind as 
to be beneficial to the patient to whom it is administered. 

(2) The conditions to which a licence is subject by virtue of sub-section (I) 
and the number of patients that may be treated or accommodated in the mental 
health facility to which the licdic=iefateS'shaIIbeset out in the licence~ 

' "·""-'-"·•>C'. . 
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Directions 
63. (1) Where the holder of a licence under this Part fails to comply with a 

condition of that licence, the Commission may direct the holder of the licence 
to comply with that condition. · 

(2) A direction under sub-section ( 1) shall be in writing signed by the 
.Chairman. 

(3) A direction under sub-section ( l) may be given to a person by post 
addressed to the person at the mental health facility in respect of which he 
bolds~ licence under this Part. 

Revoc:atioa of licence 
64 •. (1) Where·the holder of a licence has failed. for a period not less than 

28 days from the date of a direction given under section 63, to comply with that 
direetio~ the Coi:nmission may revoke the licence • . 

(2) Where--
(a) the holder of a licence has failed to comply with a condition of the 

licence; and 
(b) the Commission is satisfied that the circumstances are such that the 

giving of directions under section 63 would not be· practicable oi-
eif ectivc, · · · 

the Commission may revoke the licence. 

Consequences o( re,cocation 
65. Where a licence under this Part has been revoked-
( a) the holder of the licence shall not. after he receives notice of the 

revocation of the licence, admit a pet'SOn suffering from mental 
dysfunction for treatment at the mental health facilitx, to which the 
licence relates; and · 

(b) the holder of the licence shall not pcrn,it · treatment to be given at that 
facility to -a person suffering from mental dysfunction after the 
expiration of a period of one month after the date of the revocation of 
the licence. 

Penalty: Sl,000: 

Persons subject to tre2tment orders not to be treated ac mental health 
facilities. 

66. The holder of a licence under this Pm is guilty of an offence if 
treatment for mental dysfunction is given to a person at the mental health 
facility to which the licence relates after the holder of the licence has received 
notice that the person is subject to a treatment order. 

Penalty: Sl,000. 

Inspectors 
67. (1) The Director may appoint such inspectors as he considers 

necessary for the purposes of this Part. 

-
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(l) A person appointed under this section shall, subject to this Part, 
perform such duties for the purposes of this Part as the Oir.ector directs. 

(3) The Director shall issue to each person appointed under this section a 
certificate certifying that the person is an inspector for the purposes of this Part. 

Powen o( inspector 
68. (1) An inspector may, at any reasonable hour of the day, enter any 

premises at which a licensed mental health facility is being conducted and-

( a) inspect the premises and any equipment used at the premises for, or in. 
connection with. the treatment or accommodation of persons suffering 

. mental dysfunction; · 

(b) inspect any records. books or documents that are in ~e ~on of 
the occupier, or person for the time being in charge. of the facility, or to 
which the·occupier or person has access. relating to the conduct of'thc 
mental health facility; and 

( c) require the occupier, or the person for the time being in charge, of the 
premises. to furnish him with any information, records. books or 
documents that are in the possession of the occupier or person, or to 
which the, occupier or person has access, relating to the conduct of the 
mental health facility. 

(%) An i~or who entm upon premises in pursuance of this section is 
not authorized to remain on the premises if, on request by the occupier, or the 
person for the time being in charge. of the premises. he does not produce the 
ccrtincate issued to him under sub-section 6 7 ( 3). 

(3) Where-an inspector makes a requirement of a person under paragrai,h 
(I )( c). the inspector shall, if requested by the person. produce the certificate 
issued to him under sub-section 67(3) far inspection by that person and. if he 
fails to do so, the-person is not obliged to compiy with the requirement. 

( 4) Subject to this sectio~ a person who, without reasonable excuse, 
obstructs or hinders an inspector in the excercise of his powers under this 
section or who refuses or fails to comply with a requirement made of him under 
paragraph ( l ) ( c) is guilty of an off enc:e punishable, upon conviction, by a fine 
not exceeding S l 00. · 

Appeal 
69. (1) In this sectio~ "Tribunal" means the Administrative Appeais 

Tribunal established by the Administrative Appeals Tribunal Act 1975. 

(l) Application may be made to the tribunal for a review of a decision of 
the Ccmmission-

( a) refusing to grant a licence under this Part; 

(b) giving a direction under section 63; or 

( c) revoking a licence under this Part. 
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PART IX--l\1ISCELU.NEOUS 

Jurisdiction 
70. (1) Jurisdiction is conferred on the Court to hear and detennine an 

application under Part IV, Part V ( other than section 36), Part VI or section 55. 

(l) The jurisdiction conferred on the Court by sub-section ( 1) shall be 
exercised by a magistrate sitting in Chambers. 

(3) Jurisdiction is conferred on the Supreme Court to hear and determine 
an application under section 36. 

(4) The jurisdiction conferred on the Supreme Court by sub-section (3) 
shall be exercised by a Judge sitting in Chambers. 

Next friend ol minor 
71. ( 1) The Court may, if it thinks it to be in the interests of a minor to do 

so and if the person consents. appoint ~~ person to be the next friend of the 
minor~ · 

(l) ·ntc· next friend may, on behalf of the minor. bring any application or 
other proceedings in a ·coun under this Ordinance that the minor might have 
brought and defend. on behalf of the minor, any proceedings brought against 
the minor under this Ordinance •. 

(3) An order for costs may be made in favour of or against a next friend in 
the same circumstances as the order might have been made with respect to the 
minor~ 

( 4) In this section. "proceedings,. includes an appeal. 

Representation of minors 
72.. ( 1) Whe~ in proceedings in a court under this Ordinance-

( a) a minor is not separately represented by another person; and 

(b) it appears to the court that the minor should be so represented. 

the court may, of its own motion or on the application of an_y person (including 
the minor), order that the minor be separately represented by another person 
and the court may make. such other order as it thin.ks necc:m.ry to secure·that 
separate representation. 

(l) In this section. "proceedings·• includes an appeal. 

AnnuaJ report 
73. The Director shall. as soon as practicable after 30 June in each year, 

prepare and furnish to the Minister a report of his operations during the year 
ending on that date, including details of the number of persons in respect of 
whom treatment orders were in effect during that year and the period of effect 
of each of those orders. together with details of other matters and things arising 
or carried out under this Ordinance during that year. 
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Amendment o( Seat of Government ( Administration) Ordinance 1930 

74. The Second Schedule ·to the Seat of Government (Adminisrration) 
Ordinarra 1930 is amended-

(a) by omitting from Part 1 the words: 
"Lunacy Ordinance 1938 .. ; 

(b) by omitting from Part 2 the words: 

""/Mbriat~ Ordinanu l 938,.; and 
. ( c) by inserting in Part 2. after the words: 

.. Mental Health Ordinance 1962·•, 
the words: 

.. Mmta/ Health Ordinance 1981 ••. 

Repladoas 
75. The Minister may make regulations, not inconsistent with trus 

Ordinance, prescribing all matters which by this Ordinance are. required or 
permitted to be prescribed or which are necessary or convenient to be 
prescribed for carrying out or giving eff'cct to this Ordinance. 

NOTE 

1. Notified in the CommOftllllalth of Austraiia Ga•tt•on 1981. 

, Pl'ilPlld by A11UllllirJ by Ille Commaa-wi Gowmment Priilcer . , 



LIST OF ORGANISATIONS/INDIVIDUALS WHO FORWARDED SUBMISSIONS 
IN RELATION TO THE PROPOSED MENTAL HEALTH ORDINANCE 1981. 

1. Australian College of Clinical Psychologists, A.C.T. Section. 
2. Australian Psychological Society, A.C.T.Branch. ~✓ 
3. A.C.T. Col.lllcil on the Ageing. 
4. A.C.T. Council of Social Service. 
5. Dr. W. Bruen. 
6. Mr. D. J. Bull. 
7. Canberra Schizophrenia Fellowship (two submissions-). 
8. Christian Science Cammi ttee on Publications, A. c. T. 
9. Mr. L.R.H. Drew, Senior Adviser, Alcohol & Drug Dependence, 

Department of Health. 
10. Ms P. Grant and other Social Workers, Woden Valley Hospital. 
11. Mr. A. Hamilton and other staff of the Intellectual 

Handicap Section, Mental Health. Branch, CTHC. 
12. Handicapped. Citizens' Association, A.C.T. (two submissions). 
13. Hospital Employees' Federation, Canberra Branch. 
14. Mr·. Alan Jones and other· Psychologists, CTHC. 
15. Mr. M. May. 
16. Mr. C. Monty, Principal, The Woden School (for Intellectually 

Handicapped Chiidren). 
17. Mr. o· G •. Pederson·, Chairman, The Board of The Woden School. 
18.. Mr-. P s. Procter. 
19. Colonel W. P. Riley. 
20. Royal Australian and New Zealand College of Psychiatrists, 

A.C.T. (Interim) Branch. 
21. Dr. P. Tancred. 
22. Mr. B.S. Walker, Hon. Secretary, T.P.I. Social and Welfare 

Club, A.C.T. 
23. Dr'. R. L. Wettenhall. 
24. Woden Community Service. 
25. One confidential submission. 
26. One anonymous submission. 
27. Specific Learning Difficulties Association of the A.C.T. 

(received 2T.4.82.) 
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..\CSTRAUA!\ CAPlTAL TERRITORY 

HOuSE Of ASS,EMBL Y. CA!\BERRA 

STANDING COMMITTE E ON WE LFAR E , 

22 March 1982 

Dr K M Doust 
Chairman 
Capital Territory Health Commission 
PO Box 825 
CANBERRA CITY ACT 2601 

Dear Or· Dous't 

Civic Offices South 
CANBERRA CITY-· ACT 2601 

Phone : 46 2403/4 

As you will no doubt be aware, the Minister for the Capital Territory, on 
behalf of the Minister for Health, has asked for the Assembly's views on 
the proposed Menta1 Health Ordinance 1981. The Assembly, at its meeting 
on 8 February 1982, referred the.proposed Ordinance to its Standing 
Coll'fllittee on Welfare for detailed examination and report. 

In view of the long-standing public ·interest in this important area, the 
Conmittee .determined to invite written submissions from interested 
organisations and individuals, with a view to obtaining cormrunity views 
on the proposed Ordinance_ and the issues associated with ACT menta 1 he9-1th. 
To date there has been a reasonable response, with some 19 submissions 
received and, it is understood, several more to follow. 

The Standing Corrmittee understands that the purpose-of the proposed 
Ordinance is to provide a legislative basis for the establishment and 
development of a comprehensive ACT mental health service. Some of the 
submi ssi ans received cha 11 enge some fundamenta 1 concepts of the service 
as it is envisaged in the proposed Ordinance. Several submissions take 
issue with particular procedural and operational provisions in the proposed 
Ordinance. 

Bearing in mind that the Standing Conmittee's Report on the Ordinance will , 
when eventually presented to the Assembly, become available for public 
examination, the Committee is anxious to ensure that the issues raised by 
the coll'fllunity in the submissions are adequately addressed. 

The Conmittee is therefore seeking the Commission ' s assistance and 
cooperation by providing a definitive written response to the various 
matters raised in the submissions which are summarised on the enclosed. 
At a later date the Co111T1ittee would then like to further discuss these 
issues and the response with officers of the Commissions to ensure _ 
complete clarity and understanding of the various alternative viewpoints . 
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The Conmittee is also cortsidering the possibility of holding a public 
meeting, in the House of Assembly chamber, on a date to be arranged, to 
discuss the proposed Ordinance amongst interested individuals and 
organisations. The Conmittee asks that if and when such arran~ements 
mature~ the appropriate Commission officers would participate·and, in 
fact, take a leading part in the discussion, by explaining aspects of 
the Ordinance, answering questions, etc. 

Additionally, it would greatly assist the Standing Committee if the 
Conmission could provide some comprehensive statistical infonnation 
relating to the ACT mental health service - the type of information 
particularly requested is outlined on the enclosed. 
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The Conmittee understands that this latest draft of the Ordinance differs 
significantly from drafts discussed at earlier stages. Could the 
Conmission sumnarisethe main differences and indicate the reasons for 
the changes, additions and omissions, as compared to the earlier proposals? 

I would be glad to hear that the ColTlllission is agreeable to assisting the 
Conmittee's inquiry with these matters. Perhaps you could let me know 
when this information might be available, which would help the Comnittee 
to plan the future course of its inquiry. 

If you require any further information, please telephone me on 48 6637 or, 
alternatively, the Clerk to the Committee, Mr Alan Ramsay, can be 
contacted on 46 2779. 

ram forwarding a copy of this letter and the enclosures to Mrs Elizabeth 
Grant, Chairperson, Health Services Council, for the infonnation of Council 
members. 

Yours sincerely 

. . 
ROBYN WALMSLEY 
Chairperson 



STATISTICAL INFORMATION RELATING TO THE ACT MENTAL HEALTH SERVICE 

1. The Standing Committee is seeking comprehensive statistical infonnation 
on ACT mental illness, by definition, by age groups, and by sex, 
including: 

the number of referrals ('first time' or 'repeat•); 

the number receiving residential care· -

. in the ACT (where?) 

. at Kenmore 
• elsewhere outside the ACT; 

. the number receiving co1t111unity support" at home in the ACT; 

the numbers of above which might be considered as requiring 
long-term care . 

••. and other categorisations the Convnission may have 
available would also be· helpful to the Conrnittee. 

2. The Standing Co1t111ittee is also seeking infonnation as to the number of 
staff, by classification, at present employed in the ACT mental health 
service •. 

3. Similarly, infonnation is requested as to the facilities at present 
.a~ailable (bui,ldings, centres, etc.) with the number of places. 

4·. Similarly, information is requested as to the annual revenue costs 
of running thee present serv1ce. 

5. The- Standing Corrmi ttee rea 1 i ses -that once- the· proposed menta 1 heal th 
servicec is establi"shed as proposed by the Ordinance, with the 
consequent requirement that the ACT provide for the treatment and 
residential care of all (or virtually all) ACT residents requjring 
services for the mentally ill, additiona-1 resources will be 
required to meet these needs. 

The Corrmittee seeks information as to the expected effects of the 
new service - on numbers of cases, additional staffing and facilities 
that wi11 be required, and the additional costs expected to be 
involved. 

6. In short, the Committee is seeking to obtain a statistical 1 picture 1 

of the present sea 1 e of menta 1 i 11 ness in the ACT and of the resources 
currently devoted to meeting these needs, together with an estimate of 
the effects of introducing the new service, and the additional 
staffing, facilities and financial resources which will be required. 

7. The Conmit~ee requests that, as far as possible, the information be 
clearly delineated between services for the mentally ill, and 
services for the mentally handicapped. 
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--J~-Capital Territory Health Commission---
■ I CNR. MOOR& AND ALINGA STREETS, CANBERRA CITY ACT 11:L.ePHONE 45 4111 

L L po eox 825- CANBEARA CITY Mv Re..-: CSl/774 

Ms Robyn Walmsley 
Chairperson 
Standing Conmittee on Welfare 
Australian Capital Territory· 
House of Assembly 
Civic Offices South 
CANBERRA CITY ACT 2601 

Dear Ms Walmsley 

PROPOSED MENTAL HEALTH ORDINANCE 

2 2 APR 1982 

I believe that it is of quite significant importance for the- Standing 
Conmittee on Welfare to realise that, quite contrary to the understanding 

g~d~~~~~:sr~~~~~~~~?Jd~~tj~~~~~~~~-~~~ 
~rfshment and. aev'itopment. o.f a comprehens.i.vet mental':'. hea,-1-ttr-s~rvfce 
"'fff'"the rerritory. This is a fundamental error and appears to be the 
reason for many of the misconceptions about the Ordinance. 

• ---- • •N•• - · .. ••..:.,.. -- ... -~ .. ...... ,. 
2. ___ ~~~iRiiifi,:ot le~jslation is.E~~~~~ti{~.-ttJ-in~~~-ber-done-
wh1cff. wouta:' n.0.t...o..therw1__se;...b~~l.1.Y...R__~a...ar:.:. a.l-tern«ti ve-1.y. ta, · 
j:[r01lioi£s~:ttrfn~ar the: dQing of things. whiclr ... oth~rw,s~·would• ·be
~fTy--permissible. It therefore follows that where something is 
acft!quately covered by other legislation or· legislation is not necessary, 
the proposed Ordinance is silent on that matter. 

3. The Ordinance is therefore not in any sense a ~ot:";complete
~-tjltiorr-o-F'serv-fces for--the· mentaTl'y iTT or retarded and in addition 
if""f"s' ·neither necessary nor- appropriate to fol"!Tlllate such a code or 
description in legislation. 

4. Some matters of relevance to the mentally ill and retarded are not 
within the jurisdiction of the Minister· for Health and have not therefore 
been included in the proposed Ordinanca- . One._ of these matters is the 

Q;:6"il:rf o'f the .. jirope.rty of those whose mentaJ sta.te: renders them 
,ncompe.tent ... to .. control property. ► The. Co1T111ission is of the view that 
~ -legisJa.~_gn:_ 9.rr~tMs: __ topJc is _necessar~L but it should be_ understood 
tiit this is. a matter within the.. jurisdiction of the Attorney-Genera] 
not the Minister for Hea 1th. 

5. The draft of the proposed Ordinance which was forwarded to the House 
of Assembly is the only version which has been released for public 
discussion and therefore comparisons with earl ier drafts are not appropriate. 

I-, 
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2. 

6. The Conmission 1 s coliments on the various matters raised in submissions 
to the House of Assembly are provided in the Attachment. Officers of the 
Conmission {Dr W. Mickleburgh and Messrs G. Faichney and G. Harness) will 
be available to discuss these matters further with the Conmittee on 
Friday 23 April. 

t. You requested in your letter of 22 March certain statistical 
infonnation (paragraphs 5, 6 and 7 of the attachment headed "Statistical 
Infonitation Relating to the ACT Mental Health Service). The Conmittee 
apparently believes. that once the Ordinance is made there will be 
"consequent requirement that the ACT provide for the treatment and 
residential care of all {or virtually all) ACT residents requiring 
services- for the men ta 11 y i 11 11 

• · 

8. The assumption that there is such a req.uirement is incorrect. 
The criteria for deciding whether a person is to be treated in the 
Territory rather than elsewhere are not in the legislation. It will be 
a matter- for clinical judgement as to whether the facilities available 
in the Territory are the most appropriate for the particular case. In 
the circumstances this infonnation has not been provided. 

9. In respect of the statistical infonnation requested in paragraph l 
of the attachment to your letter the Comnission considers that pertinent 
data is available to the Conmittee from the following published material: 

The, Canberra Mental Health Survey •··Preliminary Results 
(B.L. Hennessy et al) 1973 

The Canberra Mental Health Survey: Further Analysis of the 
Adult Sampla (G.J<. Mugford and J. Lally) 1979 

Psychiatric Disorder in Canberra • A Standardised Study of 
Prevalence (S. Henderson et al) 1979. 

10. Details of the operations. of the Mental Health Branch {paragraphs. 2--4 
of the attachment) are set out in the Conmission 1 s Annua1 Report (pages 
58 to 61 of the Report f~r 1980-81 refer). 

Yours sincerely 

( K. M. Daus t) 
Chainnan 



ATTACHMENT I> 

PUBLIC SUBMISSIONS TO THE HOUSE OF ASSEMBLY 

UNIFORMITY OF LEGISLATION· 

"The enactment of this Ordinance wi 11 give the ACT different 
legislation from NSW which is also in the process of revising 
its Menta 1 Hea 1th l egi s 1 a tion. As one of the· aims of the 
Federal and State Ministers for Health is to agree unifonn 
mental health legislation for Australia, there is now a 
real possibility of liaising to produce a conman Bill for· 
both NSW and the ACT." 

CTHC Comnent 

This assumes that the ACT and N$~JJ~Jy have.. the... same legis. lation which ---
is- Y~.V~f~e.i.ng.correct. ·•iC/4~ ff~&-!P ... ~ 
a~l9-lZ.·1PallM•thef.bas1c t~a~ i~ .the: A .. is. the. 
' ;i-1.89&._and r-fW!br.!i:ates_Ac.t.,JJlll'2-J.~W..OOt~ old NSW Acts which 
no longer· apply to NSW) and - ~ ;.territoria:f ·ordinances. At 
present there is understood to be no real prospect for unifonn mental 
hea 1 tb..--leg.tslat:ion in Ausj;ra U a or even between NSW and the. ACt except i"" 
-..,-•#the--intel:'-iuri,sd..ic.tro~~ --~~~-~~~~~~~~~n.eed.i nc,;. tr.eektment. J..5 
The Conmission therefore considers that the interests of ACT residents is 
better- served by early introduction of the draft Ordinance. 

DEFINITION OF 'MENTAL OYSRJNCTION' 

"The proposed defi ni ti on otfliibiitci!l.t -dy~i~n' was corrmented 
upon by virtually every submission • some taking very strong 
objection to it. Among the points raised are: 

. That i -~oit:.t~U~SY.i-~a~~rf~.Y~_-far~taO.. ntJC~-.• ~ 
SClfPlO : ~z:;; re i!_ljt,~;,_tbat_f t._ e~COlllf!~SS_ej_Qt~e;,._.t!Jan,. 
e!P'ffi'enta f y fii, eg ft 1 nc rudes. the mental 1 y_. re.ta.rd ed....,_...,..,. 

:,,1,y!5reaT1yn~--nd!ca~~<:r"CoI.fnd~}ea_f))nc!,-co~,ld~~-~ -co~strued 
ttT include v1c.t1m~S'.0¢..~r 111:i.s.for.t1.me (eg.,a...di.sablmg_, 
di·sturbance. of. motivation- could include the ~g., unemployed); 
ffiei"definition describes far- more accurately ~the- mentally 
retarded than- the, menta·lly· tn; without a nonn against 

·~ctr to eva 1 uate perception, the interpretation can be 
·sa~ect.ive; the definition would make nearly half the 
population- at rislrr at' some time or another of compulsory 

~ea~uent; it should be rewritten to make it clear that 

... /2 



2. 

i,t __ r.efers to. peop,le, who- cJl!laf~fmminent. danger of harming 
tffemselves. or- other peopl r."" · -~-·-··· 
One submission suggested an alternative definition: 1 that 
~~~ . ..£1Y~fy!'c:tio. nu mea~s a disturbance or defect, to a 
-~ de.gpae-of ra.t1onal thought processes, or 
"'emcrti·ona-l reactions ' . 

• Many submissions reacted particularly strongly to the. 
definition encompas~i~g the --i~\J~s,~~ed.tll1a<empha'ttcal ly 
argue that the prov, s 1 ons oftne ........ who Te Ord, nance should not 
apply to, and are inappropriate for, services for the mentally 
retarded. Some submissions called for the Ordinance to be 
withdrawn for that reason. · One submission argues for the 
whole subj_ea..a.f. .. menta-1,-- h~lttt.. to,. be referred to the 

1& 9.f!'!an:_,taWt.Refo,:m.,Conmlss.ia?L~ _ . . .. 

sov..u.txntss..iooypai-nt · out" that-ther ~ lly,::~~~ed and 
phy~T~handicappet are-· not"' sick', that the medical model 
in dealing with their needs is outdated, and that they should 
be specifically excluded by the definition, and from the 
jurisdiction of the Ordinancet so that the Ordinance would 
then clearly not apply to such; o:ther-$ want a separate 
Ordinance for t,.~: Harid'Tappeci',. which wou 1 d provide 
for services for his group and.. which wou.ld.., specify provisions 
for --=-~!5.-~fnf_~g,; an¢ educat.ion·,. .. etc.. 

S91_1!e_ subm~_ss i~!l.s __ are....inc.e.cs~a.t..a. ~eit._•t~.nking,'.,;.._Q.f. the 
~retarded.. w.tth. thei<,,1 insane:!·. v,de-- the NS\il i:.unacy Act 
l.@i'.';.~ w~ pacO¥-ide9"' fol'""'· guardians hf p. of" property • _ Some want 
guircfi an~J!!.p., _q,f~ property- provistons:: ~- be, added. to : this 
fifcrinance,_._ or, better,.. a separate Ordinance:, for:- th, s. 
- -~- ···· · · - -• • ., · .. ·-· ···· · --

. Thq~e,,.is...a.Jusion of two ~te..d.1s.tinct. concepts - that of 
~ 1 and that of ~iring, c.oumitment'. · A person 
who is legally judged 1 incompetent' is said to be unable to 
understand the nature, extent and material implication of his 
acts and decisions concerning such matters as making wills, 
entering into a contract, practising a profession. Thus 
1 competency 1 is primarily a matter of keeping the person 
from squandering his material goods or from being the victim 
of swindlers. 'Requiring commitment' to an institution does 
not necessarily mean 'incompetency•. To be corm1itted to an 
institution, the person is usually held to be a danger to 
himself or to others. The need for treatment is plain enough 
or strong enough to justify overruling the patient 1 s attitude 
in the matter. While corm1itted, his financial affairs are 
handled by a public official but only for as long_ as is 
necessary . - ~~iirf·rnc_t.~ on was recognised by the Corllll0n Law . 

• A suggested alternative definition: 

A mental disorder for the purpose of the proposed Ordinance 
exists when the behaviour of a person falls well outside 
co1111T1Jnity and cultural norms and invo1ves the substantial risk 
that a person is a danger to himself or others and this 
behaviour is associated with distortion, misinterpretation 

... /3 



3. 

and misperception of reality by that person to such a degree 
as to cause the reactions of the person to be grossly 
exaggerated and out of proportion to the immediate sti111Jlus, 

or it is established that an alteration in mood has occurred 
which is so profound that the person's capacity to respond is 
grossly impaired, 

and the person refuses treatment. 

This defillWon- . ,-- •-- ··- _:'tUnem..wMclti . . .,,_ 
· .:;i ··· .•. , ·· ,,.-~ 

believe i•tt&-ORly.·. area. whe·re-:-1~,s- just"Cffe.cC.f&.t:...~- person's 
ri~m. aecf'<fe/.his/her- own cours·e.~-6f action to- be . . 
temporiri=f.f:.w-i=-thdFaWrr~ -~- · - -· ~--- --•· ·- -
-· t . -~~~ft-•-·- ·- ' 

CTHC Comnents 

The Cormrfssion considers that the definition has been made as pre-cise as 
possible. ~~ te inc;lude. the menta:llY.: retar.ded.a:-wall as. the · 
menta 1 ly i l lout-tfie,,xsJ:C.Ll~ hlidlcapped."i~ ricit included. The clefi ni ti on 
refers tc, ~ecptf_.· o ,: not to defective ¥\is.ant._. sensory o.r,qans. Neverthe 1 ess 
to make th'Pffitentf Qrr:. abundant 1 y c 1 ear " . -~~~.f n_terpreg.tj on" wi 11 be 
substituted fo~i9~in the definition. 

The· interpretation of the definition wil ~ <innore- sul1jective than ·that 
of any other definition. The defini .. ; s_· · not" put anybody "at risk" -
this assertion· confuses the Slffn'ftf .: · 'th~-crfte.rf!'!tfor compulsory 
treatment and the suggestion ~at' the effnition· ·shouTd· be· altered 
accordingly is invalid. 

The argument that the provisions of the whole· Ordinance should not apply to, 
and~p.ropriate for, services for the mentally retarded stems from a 
~~ng; as to the. purpose.,o-£. the Ordinance, that is, the belief 
\kthetproposed Ordinance is.. a...code. Insofar as compulsory treatment 
may oe'.,.appropriate for any particular mentally retarded person this 
Ordinance: is the appropriate means. 

The suggestion that the whole su·bject be referred to the Australian Law 
Refonn Conmission appears inappropriate at this late stage and in the 
development of the new legislation. 

Since· the· physically· handicapped are not included by the definition 
protestations in respect of them are not relevant. Insofar as any 
mentally retarded person may need compulsory treatment the Conmission 
considers that the Ordinance is properly applicable and a separate 
ordinance would merely be duplication. · 

The Conmission is of the view that new leg~Lation_on matters such as 
guar.dia.nship- and property is desirable. Tlfi;. however-, is a ,ratter for· 
the lit:to:rney-General . The perception, however, that thlf .. menta11y' re-ta·rded 

~Tinkect'. wfth.. . .the- insane because part of the· Lunacy Tct· o.f" 1898.- ·or·· 
T\is-outh. Wales deaTing. wfttt-:these.·matte·rs-··wiT1survi-ve , at leas.t:. for a 
~n,e,;··· tS"" not accep'tea by the:. Conmission-. _.,,.__ ... ~-
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4. 

The allegation that the definition in the proposed Ordinance fuses the 
"concepts of competency" and "requiring colllnitment" also results from a 
misunderstanding of the scope of the Ordinance. The provisions of the 
Ordinance are not relevant to "competency" to control property. This 
criticism reveals confusion or at best an inadequate understanding of 
the basis for compulsory treatment under the proposed Ordinance. 

It appeal".$ to the Cormrission that to use •~rrfty- andt cultural nonns I 

a...-sugges.ted-,,_:r_s_ dan~~~u~ .. !f not impossible-. in a country which is 
suppose<rtif be:·· 11mu.Tt1 cul tura 1 '". · · · ~ · - .. .. .... 4•~ • ,,_.. ... ••• ~. - ·••,. .. ...... -

DEFINITION OF 'PRESCRIBED RELATIVE' 

"Should be broadened to include de facto and homosexual 
relationships, perhaps by reference to 'pennanent partner'. 
This is particularly desirable in view of Section 30( b) . 11 

CTHC Conrnents 

It is agreed that the definition should be extended to include de facto 
spouses. There is a precedent in respect of de facto spouses in section 26 
of the Transplantation and Anatomy Ordinance 1978. The possibility of 
including other persons wi~ a permanent social habitation relationship 
will be taken up with the Attorney-General's Department. The Corrmission 
considers that in the draft Ordinance such persons may in some circum
stances be recognized as having an interest, eg for the purpose of being 
present at a hearing (paragraph 33{h) refers). 

DEFINITION OF 'SOCIAL BREAKDOWN' 

... ,;id~- Does....it.. encompass ,..;hol ~~d drog dependent persons, 
and if so, is th.i$. i ntended'2. rl'~~s the potential to ; nc l ude 
the(ffdii"rTY--and the irenta-lly retarded. Again, the physically 
and-- mentany handicapped should· be specifical1y excluded. · 

The concept of 'social breakdown' is not necessary to the 
viability of the Ordinance since it is not included in the 
conditions leading to emergency detention, and it is super
fluous in Section 27(b)(i). 

. .. /5 



5. 

The definition should make it clear that the social breakdown 
relates to mental dysfunction and not to external social 
misfortune (eg unemployment). 

This definition, together with that of 'mental dysfunction', 
have the potential to be used to victimise people on political 
grounds vide USSR detention of dissidents/social deviants in 
menta 1 ins ti tu ti ons • 11 

CTHC Conments 

A person is not in a state of "social breakdown" merely because he is 
dependent on alcohol or other drugs, elderly or mentally retarded though 
a person may be in that state as a result of one or more., af these factors. 
It should be emphas i zw ha t -~ ~~~own;"'.,A!llX .. .J.t~~ev~!!t _ ta 
compulsory treatment .::tffa't! il"ra(cjowrr 1 s a result· of mental dys.runci!i"'on. 
There is therefore no need· for a speciffc"e.icclusion for persons suffering 
from "breakdown11 as the result of a physical handicap or "external social 
misfortune, for- example unemployment". 

The Conmission has been assured by_t~rney-General 1 s Department that 
it is un~ec~~~a~--to hav! -~ provi s1 on __ 'ai' e.~~-hQyJd. _nQ; be:: ~~~d. to 
b~ ng.fiiiont.menta,T dysfirnction "'re ITTeca~aI-pQ]'.1 t, cal 
or~ _p~jfe __ ~'fa_.QJ_ ce._. ·· ·-.itttem~ts,.;- to; draw.. ana.logfes _ _ -t;h~Au.stra Han 
a~Jt)olitical s~s..termi.are:. regarded;, by the: C s·sion as fatuous. In 
the event that. at ·sane future time the Australian system of Government 
changed to the extent postu.lated~ the provisions of a subordinate piece 
of legislation (ie an ordinance) would be of 1 ittle consequence. 

SECTIONS 5-11 DIRECTOR OF MENTAL HEALTH SERVICES 

11Section 5 

. Doubtful that this position needs to be enshrined in 
legislation; it may be inhibiting on future administrative 
reorganisation. Instead, powers should be given to the 
Chairman of the Comnission with a suitable delegation 
clause. 11 

CTHC Conments 

Reference to a statutory office is necessary because of the statutory 
powers and duties in the Ordinance. In addition it appears undesirable 
to give powers and duties to a statutory officer who would always delegate 
and never exercise them himself. Thirdly the Chainnan of the Conmission 
is not necessarily a medical practitioner and the powers and duties of 
the Director require medical skills. 

. .. /6 



6. 

11Section 7 

This position should not be restricted only to a person 
who is a medical practitioner; administrative ability is 
probably the most important factor in the appointment; 
qualifications in administrative competence should be 
required." 

CTHC Conmen ts 

It is considered that the Director of Mental Health Services 111.1st be a 
medical practitioner entitled to practise as a psychiatrist because: 

1) the Director will be responsible for supervising ,the professional 
activities of psychiatrists, other medical practitioners and other 
professional staff; 

2) the Director is res-ponsible for taking action under several provisions 
of the Ordinance which require medical skills such as section 21 (control 
of emergency procedures) t section 22 (detennining whether a person 
subject to emergency procedur-es should be subject to an application 
for a treatment order) and section 23 ( release of persons who have 
been subject to emergency procedures); and 

3) the. Director under paragraph 34( l)(b) and section 38 will be 
respons.ible- for- giving directions conceming the attendance of persons 
not: in custodial care for treatment, under section 35 he is 
authorized to administer or cause to be administered treatment for 
mental dysfunction to persons subject to treatment orders and under 
section 37 he is authorized to exercise custodial powers over a 
person subject to a tr-eatment order to prevent the person doing 
hann to himself or to any other person or to pennit tr-eatment to be 
administered to that person. 

"Section 9 

. Ther-e· are provisions for the rerroval from office of the 
Director·t and of Mental Health Officers, y-~~ are:-: no· 

~ -111il.ai= proYi-siars fo1""- medical0 pnctittone-~ e~foye<t by-
tfie Conmission. 11 

CTHC Conments 

m,r~~(rt~~~~~:~:!~t::t~~var fs._ o~T~ nece5:5.ary where there 

"Section 10 

. Convoluted. Does it irean that you cannot question 
anything done by an irregularly appointed Director or 
Acting Di rector?" 

CTHC Conments 

Sub-sections 10( 1) to 19(6) are strai ghtfon,,ard so presumably "convoluted" 
applies to sub-section 10(7). Sub-section 10(7) is a standard form 
provision preventing challenges to the validity of an acting appointment 
on technical grounds. 

The sub-section does not have relevance to acts of an acting Director 
except to the extent that such acts are questioned only by reason of a 
purported invalid appointment. The sub-section does not refer to the 
appointment of the Director. 

. .. /7 



7. 

11Section 11 

• Delegation of the Director's powers should be to a 
psychiatrist, not just to a medical practitioner." 

CTHC Coirments 

It may be that the powers the Director chooses to delegate may be adequately 
exercised by a medical practitioner who is not a psychiatrist. The 
Comnission therefore does not regard the limitation as desirable. 

11General 

. The Ordinance has no provision for any real control 
of the actions of the Director. The powers vested in 
the Director, in the Ordinance. are too wide. 11 

CTHC Conments 

Sub-section 9(1) provides for the remval from office of the Director for 
misbehaviour or physical or mental incapacity. The collll'll!nt that the 
powers of the Director are too wide is vague being only answerable 
when made specific. However, consideration is being given (and referred 
to later) to certain powers being exercised by the Conmission (rather 
than the Director as proposed f n the draft Ordinance). 

" 

SECTION 12 MENTAL HEALTH OFFICERS 

A force of Menta 1 Hea 1th Officers may not be dernocrati ca 11 y 
healthy- leaving the process in the hands of one group does 
not adequately protect the rights of the individual; that 
the presence of the person 1 s own doctor or· person of choice 
is important, and the right to private treatment as an 
a 1 ternati ve. 

. Several submission~ -i!ttr~the-omfssim-~the···on:1inanca 
of"'"~~l'.'J~_ry,vis..ions::: .. specifying; the. qual ificat1ons.,.. both pre.
s1,111'iff~Ei>and · fn-servi ce; a net experience-. that" shouTd be a 
!!!!fequis5te...for appointment. The Health Cornnission should 
!.J!tfept fonnally accountable for maintaining responsible 
levels of service, eg in the current c 1 i mate of Government 
service res tri cti ans. there· is a. noti ceab.l e.. deterioration 
fil'ttreimaintenance or training- irr profess.ional services and 

-skiTH--:--~ 
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8. 

. One submission argues 'that a Mental Health Officer should 
only be· appointed with.,one. of therfa'l!lm,m~qua-1-ifications : 
"ps;:cnPan,y·~Q$~h9logy_ ..... a.. person- qual ified,,.-as---cto-Soci al 
Wo~q~~fue.r_O.ificer·-~i.th.-.reJ.evant. psych.iatric 

~ t=.._OJ!: 'b:'a.ined.p~ych.iatric ~u~~s-". 

. There. should be a clear definition in the Ordinance of 
the role and duties of Mental Welfare Officers. 

Does Section 12{2) mean that if the appointment of a 
Mental Health Officer is terminated, he stil 1 remains a.n 
employee of the Public SeT"Vice or Conmission?n 

CTI-IC Connents 

The· reference. to Mental Heal th Officers as a force is c~~~emt'fve 
~ and,,.nti;leeding- E"they wiTT no.t : be: qoinq_ around. in squad~ 
exercts:fng:.tha4-Y""powers-.-·The emergency action process and the process 
for applying for treatment orders is not left solely in the hands of 
these Officers •. Medical practitioners are also granted powers. in these 
situations and these ·practitioners need not be officers of the Comnissi'on. 

It has been decided that Mental Health Officers should be appointed by 
the Minister· and that' the qualifications for these Officers should be 
prescribed. 

~~-=· • . =+ .,,__, -.. ~ -~h •~,,. 

~ does;. not a,:cept~at __ "_the,e' f ~ 1'• natf ~e-_!!eterioration 
ea maJ ntel'imeeo or, tra., nfng- , n· prof!n'fbrntr!;'er "ftb 1J,tl skf~· :;:;t"'. pravf'sfons·--f rf'' the- Hea·1ttr· Conmi·ssi arr- Ordi narrC'I!"' ! 97!1" tlT' profess i o na 1 

registration board legislation and qualification requirements for specified 
categories of staff are considered to be more than adequate to maintain 
'
1responsible levels of service". 

No specific definition of the role and duties of Mental Health Officers 
is necessary as this can be ascertained from the operative· provi~ions of 
the OY'dinance. To accept that specific definition was appropriate would 
result in duplication of provisions. 

The termination of a person 1 s appointment as a Mental Health Officer would 
not terminate employment with the Public Service or the Conmission. 

SECTIONS 13-20 MENTAL HEALTH ADVISORY COUNCIL 

"Section 14 

. The Council should be required to maintain a register of 

... /9 



9. 

treatment available in the. ACT and this should form part 
of the licensing procedure." 

CTHC Conments 

The functions of the Council are advisory only. It is not intended that 
the Counci 1 have executive functi ans or exercise executive __ powers. 

11S ection 15 (1) 

. Employees of the Commission should be excluded from 
membership, otherwise there is the possibility that at 
least· three or four members could be under the direction 
of the Director. 

. One member of the Council should be # IJSYchiatrist.. -
~lthough one member is ~o be [fmedfca:r'pracilliio~er, there 
, s no guarantee that th, s wi 1 r-ar~ays· be a•J!!t~,}_~t?""fst· -
~~bL.two., medic~l--- repres-entati ves. - ~~e.-_2-_ _g~~ra r · 
p'Fsct.i:tiCRe.ci..r!Dd.-<>Ae,ri!fi, psychfab rs:t:= 

......,. ___ c,-• -- - • - -----------•---· 

There is n. ye'I'!" ~tatutorily required to be on the 
Council. 

• Nor- is there provision for any member of the House of 
Assembly or ,the future legislative body for the ACT. 

. ' ~~ -describes a.. range.. of pr.ac.t:f.c.es.,.. expert.i se-
and training, eg may ~<lucatio.naJ.:,..academic:_.experimenta], 
indwrtrfaTor- cJinicar·suggest that the.- te.rnt in the 
Or'f!lf!na'nce- shouTd be amended -tllllt~!,jnfcat psydto:logfst•· to . 
avoid any errors. 11119f..-. · · · --· · - -- · ··· -----· ·· 

. Since there is no ACT legal requirement regarding the use 
of the word 'psychologist', its meaning and applicationy · 
and since any person in the ACT may call themselves a 
• psycho 1 ogi st' and 'practise as a c 1 i ni ca 1 psycho 1 ogi st' , 
additional specifications of adequate professional 
qualifications of the person engaged in clinical psychology 
~ ~Jr,c:lw:lelt..~. el'i:g.ib:ili.ty.. for- membership. of the 

c~ S-oal"Ct' of"'the:_ Austra-li an P-sychofogicar Society 
wmrhr-~eent to represent an ideal minimum standard. ~---

CTHC Corrments 

It is cons i de.red that Co1T111i s s i an emp 1 oyees s hou l d not be excluded from 
membership of the Council as this would cut off from membership a large 
proportion of those working in the field~ It should be noted for 
example that Comnission employees are not excluded from the Health Services 
Council under the Health Conmission Ordinance 1975. 
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It is not considered that the membership should include a member of the 
House of Assembly as the Council is a technical advisory body, not a 
body for the representation of the public. For the same reason the 
presence of a 1 awyer appears.. unnecessary~·. .The. use. a.f the. phrase "person 
~.tn., th~-practi ce o.f c.linica.L psychology," .... appears to be adequate 
a~ ~ig,ffitttcy---fbr membership is not determined merely by what a person 
asserts he is doing. 

"Section 15{2) 

. Strongly reco11111ended that members of the Council should 
be appointed by the Minister." 

CTHC Conments 

Appointnent is to be by the ColTIITission, rathe~ than the Chairman as 
proposed in the draft Ordinance. 

'•Sections 15(4 ) and 19(4) 

A 11 too often it seems i n the ACT important dee is ions 
are made with low attendances • 

• A quorum at meetings should be five people, instead of 
three." 

CTHC Co11111ents 

Sub-section 15(4) is a necessary provision as othen1ise the Council would 
be unable to function whenever a vacancy occurred. 

Whi1e the number required for a quorum under sub-section 19(4} could be 
increased it is more usual for a quorum to be half or slightly rrore than 
half. Also the Council is advisory only and the proposal for a higher 
quorum may have been postulated on a misunderstanding of the Council's 
functions. 

SECTIONS 21-25 EMERGENCY PROCEDURES 

"The provisions for emergency detention procedures •,o1ere co1m1ented 
upon in most submissions , with concern being expressed for 
the protection of civil rights in several areas, eg the absence 
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o f-v.t~a.e°"a"ppeaii:;,,d;·~~+P~~i ~t~~ ror compensation...at 
~o~wrongful ly--incarce.r-ated ... the... ap.p.earancec..thaLtrea.tment 
~adllffll'fste-red-b,efore::a:;._:r.rea.tment.;Or.def"•.t~.ob.t&ine.d...aod 

-.~~ts,..·agafnst~l1 natu.ral.iustice, that a, person. may be:, 
~ ffie'd~"Wi"tft'out- ·any form of warrant or· control. 11 

--.-- N"ol L ' 

CTHC Comments 

The?i;; a~ .. no_ rights.. a.f-. appea-1- under,.- the.,. emergency, proc.e.dures.. as... the ti me 
sea · .i ~ '. ~hicbt.:tb& p.rocedur.es. are intended:,.. ux .. 0perate:,j ~; ve_l".l:; short. "as 
soon as practicable" is intended to be a .very,.shart..pe.riod and. is a 
cQ11111a,~usecr·leqts:-lation phrase. wittr whicn courts.- have no difficulty in ~,g"\,porr. -- .................. . -."·· · . .. .. .. ·-

No express provision for compensation for unjustified action under these 
procedures has been inserted. It is not considered necessary as any 
person who contends that action . in respect.. o.f himself under this procedure 
was not justified !l{:a"i'nithe-~ar.din~ way. It should be noted that 
the proposed Ordina e does not contain a provision equivalent to those 
in legislation in other jurisdictions in Australia which limits the 
rl ghts of persons subject to that 1 egi s la ti on to take 1 ega 1 action far 
compensation for a 11 eged torts . 

,WiiJSiiii;f 6•adiirrn:f's.tered' before a'. treatmene order is obtained but it 
should b_e n<?te.d_· thafp~ h:.:nt.J)(~.J-p-ro __ vi. ·des-'that ft may onl~ be "such 
treatment· { 1 f any) as cessiµy ta: pre.vent··the- perso"· fronr do1ng- hann 
tc..hiitmseff.'" orr·m. any 0 er 1iers'cirr::u~- ... . ··--··- ... · .. · · ., .. , ... · . 
~{, ~ ..-,i;j,~~~•: ,i-.-- .• ,_ .. -.,,;.;_,~·~--- -·• ---• .... _ •. 

Provision will be. made in the Ordinance that .any~ person acting_ under the 
emergency procedures shal 1 be required to _.fi'ant appro~ately deta.iTed 
record of that action as part of the fi 1 e To· be kept in re la ti on to the 
person subject to the procedure. 

11Sectfon 21 (1) 

. There is no rrention of 'social breakdown' as a ground for 
emergency detention . Why is this, when it is used as a 
ground fo~rr~ ·for a.. T:e~tme~t (Jrder (in- Sec ti on 
27(b)(2)? - ~ _,. · · .. · ........... · · 

Does this WmJhati: Mental -He,;l.th· Of-fic'ei- wi 11 have 
the power to admit a person into a hospital bed? 

. Does Ip re~ of, th~--c~~i s siorr·•· excl ude- the- psychi a tri C 
ward at Calvary Hospital ?" 
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CTHC Conmen ts 

~~Jj1,~own.1•:.•is,;. not a...grouiU~eme.r:gency.,p.race.ctuxe.s...as. that condition 
doesi--not-create-arr "emergencyll but a gradual deterioration. 

No provision for the use of warrants has been made as it is the nature of 
the circumstances for which the procedure has been designed that the time 
to obtain a warrant would not be available. 

A Mental Heal cWWW.ttZ"rf;.itr.'.~o.i~have,-the power- to:. admft a person to ili 
hospi ta 1 bed. Once a person has been -taken ·to· premises or the Conmi ss ion 
authority for further action is with the Director under sub-section 21(3). -i~~~- :of R!:!~sl~~:-~~':~~~!=~.~:'_P:_Y:.~i-~~:,i~~~~ci,_,~t _Cal vary 

"Section 21 (2) : and other Sections of the Ordinance relating 
to forcible entry 

. The powers to enter premises by force do not provide any 
safeguard whatsoever against the capricious use of such 
powers. 

. Are such powers necessary? The police force currently 
has power to dea 1 with peop l e who may be· in danger of 
hanning themselves or other people. 

. Does 'with such assistance as he thinks necessary' 
include policemen and firemen? If so, this should be 
spec, f, ca l1 y provided for in the Ordinance. 

What remedies does a person have, whose premises are 
forcibly entered, when the wanted person is not there, 
or indeed if there are no grounds to apprehend the person? 
Should a Court Order or Search Warrant be made a 
requirement for such situations? 

Recomnend either that the police with the necessary 
warrants are authorised to enter premises forcibly or 
that a medical practitioner or Menta1 Health Officer 
who wish to enter premises by force are required to 
first obtain a warrant. 11 

CTHC Co1T111ents 

It is considered that the use of police with or without warrants would often 
be inappropriate and that therefore this Ordinance should not authorize 
police on their own initiative to enter premises. In addition the powers 
the pol ice force currently have are not adequate for the situations this 
Ordinance is designed for. 
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No specific safeguards have been inserted in this Ordinance against the 
capricious or mistaken use of the powers set out in section 21. The 
ordinary legal processes such as injunctions and actions for false 
imprisonment would apply and are considered to be an effective deterrent 
against the misuse of powers and adequate remedy in the event of any such 
misuse of power. 

11With such assistance as he thinks necessary" would include the police 
but it is believed that the assistance of firemen would seldom if ever 
be required. The assistance that may be required would vary greatly from 
case to case and therefore it would be inappropriate to specify assistance 
from a particular source-. 

The use of "Court Orders or Search Warrants 11 would not be feasible in the 
circumstances for which the emergency procedures are designed as there 
would normally not be enough time. 

"Section 21(3} .. 

. - ~~dti~~-be··-~--~~-~~~;;~~~~;~Ut;i:;_·;~latfve-; 
~~-~r:~~ i_citor be i nforme<t of:' the-,, fncarcerati"on of" 
~ on • .. •-

CTHC Conwnents 
---~ ........ ••" " · .- ~ .. ,,-..... ,! ......... ,, ~- _,,. 

The draft Ordinance wi 11 be a 1t~45;_~_i_nser.t, ~ -pro'li s.i on,, in. acc:.a.rdance 
with this conment. 

"Section 22 

• The provision should be reworded to require that the 
Director or his delegate apply for a Treatment Order, not 
that the Director instructs someone else to do it. 

--~-~pr.acttcabje• was seen as too vague in several 
submfssions . These strongly suggested that a specific 
time limit be set in the Ordinance, eg 1 as soon as 
practi cab 1 e. but not more than x hours' . One submission 
suggested a 72 hour limit; another 24 hours; anothet' 
three or four days at roost. with any later action requiring 
that the Director show cause why it was not taken earlier. 

No provi ~ seems__to be made for formal documentation 
of the ba~-for'- the taking of a person into emergency 
detention, nor for any recon:!ing of· such an event. 
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The Ordinance does not require that any relative, friend 
or solicitor be infonned of the incarceration of any 
person under the Emergency Detention provisions. 

Furthennore, recomnend that once the person is taken to 
Conrnission premises that the.llirec,tor., .o:f. Mental Health 
Services applies to the~f'c.r &.72--hour-- Ha.ldiriq O_rder __ _ 
whi ctr wi1 l enable two t t?tngs to occur! 

( i) a f~~-~s~•~ carr- be- made- orr ~~ persol"I"· detained; - . . ., ..,. . . , ..... ' ·- •·· .. . -- .,~ .. ··• 

(ii) the person detained may recover during this period and 
can be discharged under Section 23(c). 

If the Holding Order is of lesser duration, eg 24 ~ours, 
the assessment may be superficial because of the period 
involved, eg a Saturday evening or a Sunday morning, when 
only roster· staff are available. If the person detained 
is assessed i11111ediately, his or her symptoms are like1y 
to continue to be in evidence with the result that a 
Treatment Order may be a very possible outcome. Under 
such ci l"'CUmstances people wi 11 be detained in hos pi ta 1 
under a Treatment Order who ought never to be there in 
the first pl ace. • 
N.B. ; ~••:,~obtafned:f'ronr'the--MagistrateS" Court 

is ·t -·· ~e--by-tfl"t!"'Suprerne--Court"." · . ....,,.. .. ,-, .• ··- ····•- ··-· . .. . . . . 

CTHC Conments 

There is no apparent benefit to be gained by requ, r, ng the Director a r his 
delegate to be an applicant for a treatment order. The Director has a 
supervisory role and any delegate he may have from time to time fulfils 
part of that role and does not in so doing act as the Director 1 s sub
ordinate . 

. The section will be altered so that an application must be made as soon :~Ja'!:~!~~~n"2!)~c:m,J-cas~ "<!. .~.~ger- th.atTJZ hou~ .after· the emergency 

In relation to the colllllent on documentation see above in relation to 
section 21 where it is agreed that provision for this will be made in the 
draft Ordinance. 

In relation to the comment on infonning relatives and others see above in 
relation to section 21 where it is agreed that.provision for this will be 
11Bde in the draft Ordinance. 

If there is time to apply to the Court for a "Holding Order11 there is 
time to apply for a treatment order. It should be noted that an initial 
treat!Tl!nt orde.,....;,s- for· a maximum peri ad of 2B days. A lesser period may 
be~ ified. • ~ 
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"Section 25: and other sections of the Ordin::nce relating 
to restrictions on conmunication 

There is no rrention of comnunication other than by 
writing - what about the telephone? 

The provisions do not provide a clear right to receive 
visitors or be visited. particularly by their relatives, 
legal, medical and spiritual advisers at all reasonable 
times. 

Patients should have the right, and the necessary facilities, 
to continue the practice of their religion during confinement. 

See also conrrients unde~ Section 34(2)(b)(ii) and Sections 43 
and 44. II 

CTHC C011111ents 

The section is not intended as a res tri cti on on the right of a person 
subject to emergency procedures to corrmunicate with other persons. Sub
sections 25(1} and (2) describe a service which 111Jst be provided to the 
person while sub-section 25(3) places a general duty on the Director to 
facilitate comnunications by the person .. Where. prac.t.icahle- this would: 
i ncJJu:fe;., the...te.lephone . ·;1 Jelmi'~ tcil'colJllllni cater' ~u.ld.. bed n:terp reted 
ve~fge.,Jy_and wou.1.d inc cffr"-face to 'race corrm.mication. A right to the 
practice of a religion could be included: but it is considered undesirable 
to specify peoples with whom a person subject to emergency procedures 
should be able to comnunicate. This may act as a limitation and the 
Cormrission considers. that the breadth of sub-section 21(3) should not be 
curtailed. 

SECTIONS 26-44 TREATMENT ORDERS 

"Many submissions voiced similar concerns to those mentioned 
under Emergency Procedures - again, there was concern for the 
protection of civil rights, and about no specific means of 
appeal. 11 

CTHC canments 

As stated above in relatior1,.Jo .. emergency procedurtl:~sped.fic. provision 
for a p pea 1 s has been made il!».-the no nna 1 a venues of"' appeal wi 1T a pp 1 y. As 
the "Court" under the Ordinance is the Court of Petty Sessions appeal wil 1 
be to the ACT Supreme Court. 
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11The behavioural assessment in Section 27(b)(i) and (ii) and 
Section 27{c} is contingent upon the person being considered 
ta be suffering from 'mental dysfunction'. The knowledge or 
presumption that a person falls within the definition of 
'mental dysfunction' may bias the 'assessor's' judgment of 
the behaviour or likely behaviour, or the assessment of the 
behaviour may predispose the 'assessor• to deem the person 
to be suffering from 'mental dysfunction'." 

CTHC Comnents · 

Conjecture of this nature hardly warrants serious consideration. It 
embodies a proposition which challenges fairly basic principles of our 
legal system. All that the Comnission can usefully say is that for any 
case either- civil or criminal to be made out a Court has to be satisfied 
of all the elements of the case. Therefore if the Court is competent 
to perform its other tasks it should be co~etent to perform this one. 

"Section 27 (c ) 

'has refused, or is not likely voluntarily, to undergo, 
or to co-operate in, adequate treatment' sounds like mind
reading, and should be ti ghtened.1' 

CTHC Conmen ts 

The assessment to be made under paragraph 27(c) is not mind-reading. The 
Court would make its decision on evidence given to it of the observed 
behaviour of the person. 

"Section 28( 1) 

'medical officer' should be changed to 'psychiatrist 1
• 

Question the w1sdom of a Mental Health Officer being 
involved in the Treatment Order; perhaps it would be 
better if the Ordinance specified that a psychiatrist 
~ a medical practitioner should be the joint applicants . 

. applications should be made jointly by a psychiatrist 
~ a medical p racti ti oner Q!: a Men ta 1 Hea 1th Officer." 
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CTHC Conments 

It may be that the medical practitioner who has been treating the person 
concerned is not a psychiatrist and therefore the Conmission considers 
that medical practitioner shou1d not be changed to psychiatrist in respect 
of the application for the ini_tia1 treatment order. 

The Mental Health Officer would be a person with relevant training and 
experience who acts in accordance with the directions of the Director. 
It is through him the Director would supervise applications for treatment 
orders as the medical practitioner concerned may be in private practice. 

"~ection 29(2) 

The Court should be ¥uired to serve notice of the application 
01\ another person sue as a re 1 a ti ve, friend or so 1 i citor. 

Further, confinnation should be required of the receipt of 
notification, fl"'Offl a parent, friend or solicitor. 

CTI;,: Conmen ts 

The power in this section in the Court to direct the service. of an 
application upon a person not a party to the application is a reserve 
power to be used where the Court is of the opinion that the person subject 
to the application is not capable of adequately taking care of his interests 
in the natter. Confirmation of service of documents would be in the normal 
fas hi on through proof of service by the person serving the documents. 

"Section 31 ( 2 ) 

• Does this mean calling upon the assistance of the police, 
and, if so, it should be specifica11y provided 'for. 

If the Ordinance included provisions for the Court hearing 
to be held on the premises of the Commission, there would not 
be a need for transporting people to the hearing. 

CTHC Comnents 

In a particular case sub-section 31(2) may mean that the assistance of the 
police wou1d be used but this would certainly not always be the case. rt 
is considered undesirable that the Ordinance should provide that Court 
hearings be held on the premises of the Cormiission. The Court is designed 
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as a system of exte.rnal control on the use of compulsory treatment and 
therefore rust avoid becoming or being seen to become a part of the internal 
working of the mental health service. At times it may be necessary to hold 
hearings on Conmissi-on premises but in many cases it should be feasible to 
hold them elsewhere . 

"Section· 32 

. The~ should be a requirement that a person should always be 
lega·lly represented . 

. It should be a requirement that an explanation of the treatment 
n1.1st be given- to a prescribed relative or friend of the person . 

. Provision should be included to the effect that a person who 
is the subject of an application for a Treatment Order can be 
represented in Court by a barrister- or solicitor tht"Ough the 
Legal Aid Conmission regardless of means. The perso.n in 
question should be told of this right at least 48 hours 
before the Treatment Order is heard."· 

CTHC Conments· 

While representation of a person subject to an application is desirable 
the person may not. ~; sh to be· represented by a barrister and solicitor. 
The Co11111ission considers therefore that a person should not be compelled 
to be legally represented. 

The provision of legal aid is not a matter within the jurisdiction of the 
Conmission and the suggestion that legal aid should be available regardless 
of means would require a major change of policy not controlled by the 
Conmission. The Co11111ission would certainly not object if it were possible 
to provide that legal aid should be available to a pers·on subject to an 
app 1 i cation irrespective of that person• s means . · 

In relation to the "requirement for an explanation" refer to section 39. 

11Section 33 

A provision should be inserted to make it mandatory for the 
two applicants to the Treatment Order to be present in 
Court. 11 
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CTHC Conments 

The Conmission considers that the presence of both parties to the application 
in court is not necessary for the purposes of the hearing. Given the judicial 
process involved the court may decide both- parties should be available to 
assist it. 

"Section 34(1) 

'premises specified in the Order' is too specific, and would 
resu l t in a need to go back to Court i f. for examp 1 e, the 
person had been directed to attend for outpatient treatment 
at Woden Valley Hospital. then iTDved to Belconnen, a new 
Treatment Order would be necessary to al low him to attend 
Calvary Hospital.'' 

CTHC Conments 

It is agreed" that sub-section 34(1) should be altered to re'fer to a place 
directed. by the Di rector. 

"Section 34( 2 )( b )( i) 

Specifying in the Order the amount of restraint which can be 
used is not practical, and may lead, in fact, to more restraint 
than is necessary from using colTl'llOn sense judgment." 

CTHC Conments 

It is agreed that sub-paragraph 34(2)(b)(i) should be deleted as restraint 
if any would be part of treatment. The matter will be taken up with the 
Attorney-General 1 s Department. 

"Section 34(2)( b)( ii) 

The provisions in the Ordinance relating to restrictions on 
conmunication are impractical , and will lead to more trouble 
than they are worth. 11 
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CTHC Co11111ents 

Sub-paragraph 34(2)(b)(ii) is necessary as in some cases it is desirable 
to restrict co1T111Unication. It is not apparent that the sub-paragraph is 
impractical or that it will lead to more trouble than it is worth. 

11Secti on 34( 2 ){ C) 

Specifying the maximum frequency of attendance could hamper 
management if the person had a relapse, with the need to go 
to Court to get a new Order." 

CTHC Conmen ts 

It is agreed that paragraph 34{2)(c) should be deleted .and this matter will 
be taken up with the Attorney-General's Department. 

"Section 35 

. This section is unsatisfactory. The Di rector has.. the:c power 
to do vi Ullff ,tg.tD1~;.~;ti~~tila,S+>eC,i.,f:i~e~us.i ans . 

~~f:~~~fth~ 1f~~~ ~~~~ ap.~~~~~~
1i~~ra;~~~h~~s..to 

give--ttre-~ ult.-f~~e.-~=responsib.il i ty for what happens to 
people wh ~ l§fits: are taken" awa..v,..bec.ause.. of their mental 
i 1.1.nes.s.,.. .. then-..TCwou.Tctbe:-1ogtca~d; .• ,:L~ini...te.Jureferab le 
u:_~1;.DiR!&~-~. re.qu:i ~ ~ spajf.x..,_th_~.k.; !lfL.RU.re .. a~-'!~ 
\'/lu,ct'!_-~a~.11roposed-- to. be-. given~. ta. each patient, eg medication, 
9.r9up. therapy. The onus then is on the Di rector to specify 
wnat treatment is to be given. 

. The who 1 e section may not be required. If it is, it is too 
general and needs to be more specifi c. 

Point (a) wou 1 d exc lt.o-~~.ot; ·; .. -.;th.· phenoth i azi nes which 
not unco1T1110nly ca~-- ·. fve- dyskinaesia when used over long 
periods, and produ-.J rre.versililephysicar res ions-. 

Point (d) - Several submissions state that the meaning is 
not clear . Does llinonstratedclinically' mean treatments 

._i!PQr,Q.Ved::.by: some.authoritative bo~z... Does, it mean treatments 
"--a.f"P"JVerr efftca~,-What does 'demonstrated' mean? What do 
we mean by 'an irreversible physical lesion'? It should.be 
rewritten to specify that experimental treatments are.not to 
be used. Another submission says the section should be 
deleted entirely. 
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. Administrators of involuntary treatnEnt. to. a.. person. should 
be requi ,.ttJSde>tis:e and: enac:S,.~<i~q11;3te-.mon.Ha.ci1'.g..and. 
evaluation or""tfie~e-ffecfs--'and. outcome..:_gf__tJJ.gx~p~-esp.ec..i a 1 ly 
cheeking:' do any benefits jus ti fi ~'fyouiwei gh any negative 
effects? Is the treatment consequated by any positive change, 

· no change or worsening of the person's condition? The 
professional qualifications, standing or reputation of a 
medical practitioner or other 1 treater1 are not sufficient 
guarantees that their professional judgments"'are ~te:, · 
~~$..._f9r detennining acceptability of treatment. lkcount
allitt.i:. for' health ··service effectiveness has been a prominent 
issue· in-Amerlcaft' \ft'e'fafure but has been generally· ignored i~usJ:t~.~-- ·· ---------- ·-· ·----c ··--·· ·· --- ·--· · ·---- · · ---------- ---•· -· 

Several submissions point out that there is no ~tion in 
the Ordinance (not only in this section) of the u~'or drugs, 
f~~Jh~ .. Jriow. n ta. c.reate.-more-:p.rQhlems than they solve, or 
con~ gi:i,- other controversial treatment methods-. 

CTHC Conments 

It is not regarded as practical that a treatment order should specify the 
treatment to be given. The Court has responsibility for authorizing the 
giving of c~ulsory treatment and setting the limits on the restrictions 
that can be applied to a person but the Conmission considers that it is 
not practicable for· it to determine what treatment a person is likely to 
need throughout the currency of a Treatment Order. This is necessarily 
subject: to the professional judgment of the medical practitioner responsible 
for the treatment or the Di rector. 

....-«'--~~-
It is not intended to alter paragraph 35(a) but the usei,.~phenothiaz.ine_s 
wou.ldnot be_excludep if they were used so as-.etr1cause·fn-eversible 
physical 1 es, ans. ....--........... ~-~- ·'<'- ,.,~ .. •-·-- -

"- ~~iii1~;r.~•~-i.n. paragraph 35 ( d ~es._ not _necessar.i.ly _mean. 
''approved by ~:_au_tJ)orjtatJ_v~body" or- "tietnents._~f_p_r:oven:..!!...(fj_<;acy". 
The paragraph 1s intended to p,:onfQ:ft7"pe-r.s-ons- who are receiving compulsory 
treatment from being su~ to:""'1xpef fnen-ts ~trt l, Edl:Jilf!ttr"procedtires 
including clinical tria~ fbl-'"drug-·evaluation. 4ifl,The---p-rovtsi'on-wt11 be 

~-~f~f:,U~s~ w.ft!1: __ A~o!""ey-Genera1' s _Department_ -~o gain_ grea~r . 
...,...._ .. ~-·, ,- . --. ·- ·· .••···~' --

The suggestion in relation to "administrators of involuntary treatment11 

is not accepted as it is not practical to put such things in legislation. 
The detennination of what is appropriate treatment in a given case cannot 
be done by legislation. The only feasible course is to use the services 
of appropriately trained and experienced persons in good _profess.ional 

~ 9wand-to...re.'l.i.ew~genera.-1 ... c.l-inicaJ.. µ.raci"..ice.s.- IlliCad.d.ition,. of_ course, 
a.ta records o:f __ ma.tment..giv~s~be;.kep,t and the person 

receiving treatment would, subject to safeguards as may be appropriate, be 
entitled to have access to these records. 

-tifve~the-rapy ·anct psychiatrtc- surgery- have-- been- singled· out for 
specific control in this- Ordinance- because--· o'f the-- controversial nature 
of these treatments and the doubts expressed on various occasions about 
the standards of professional conduct in the administration of such 
treatments. The Cornnissi on does not think it necessary to specify other : 
fonns of treatnent. 
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''Section. 36 (2) and ( 3) 

Should specify that the application should be made jointly 
by a psychiatrist and a medical practitioner or a Mental 
Heal th Officer, similar to corrments at Section28(1)." 

CTHC Cooments 

It is intended to alter sub-sections 36(2) and (3) so that the applications 
for the continuation of a Treatment Order will be made by a psychiatr1st 
and a Mental Heal th Officer. This is seen as appropriate since the 
patient who is a 1 ready the- subject of a Treatment Order wil 1 be under the 
care of a specialist psychiatrist either employed by the Corrmission or 
acting for the Cammi ss ion. 

"Section 36 (3) 

This provision should specify a further time limit, and not 
have the potential for an· endless Order without reviews. 

One submission suggests the establishment of an ACT Mental 
Health· Review..Irl.bu.na.l c.o.mpasecLof a.mixture of 'external' . 
a.ii.«!riie.d.fcal...anct la.>!_ persons;...to. automatically review, .. the, 

6 

case of"'each compulsorily detained patient, · saf~·-·e\iery three 
months, witry power to order release or transfer to voluntary 
status. this to ens __ y re_,S!lat... society does not forget those 
persons who are ... 'i►~w~~, and to provide.. for the 
maintenan£a:fl"l:he1r c1vi1 rights whilst in-.hospftal . Further, 
that patients'-shourd be· .able to have access to the Courts, 
including the right to have a mental hospital or the 

!tlf(jptrsed Re.view: Trl.bun_?-1 show cause why a patient' should 
~ot'"°be" released:, ..... 

CTHC Conments 

In relation to the first conment section 73 which requires an annual report 
is considered to be an adequate safeguard against persons subject to 
indefinite orders being kept subject to orders longer than necessary. 

The suggestion f<J.r .. ,a.._ Review. Tribunal wou 1 d be valid if the scheme. in the 
Ordinance dilfm~authorise compulsory treatment by rreans. of a Court 
exte-rna-1-··to-· the mental· health treatment system. Such a tribunal would 
be--a--va-l-id"'corrcept"where-- admission- to compulsory treatment was on the 
authority of medical practitioners (psychiatrists or not) only without any 
judicial protection for the person concerned. Under sub-section 40(2) 
a person subject to a treatment order has the right to apply to a Court 
for the variation or discharge of a treatment order. 
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"Section 37 (2} and (3) 

Same comments as Section 21(2)." 

CTHC Conments 

Section 37. The reply made in relation to section 21 is applicable here 
also. 

"Section 38 

Concern that a psychiatrist without previous contact with 
the patient will be included in the Treatrrent Order, and be 
compelled to provide treatment as prescribed by a Court. 
Only a psychiatrist who has been involved in proceedings 
in Section 36(2) and (3). or who has otherwhe been consulted 
and given his prior approval, should be included in a Treatment 
Order. 11 

C~C Corrments 

Under· the draft Ordinance there is no way in which a particular psychiatrist 
could be compel1ed to provide treatment to a person subject to a treatment 
order as a particular medical practitioner will not be named in a . treatment 
order. 

11Secti ons 39 and 40: and other· Sections of the Ordinance 

. Whether the confinement, restraint or treatment is voluntary or 
invo·luntary, medical practitioners or Mental Health Officers, 
or other involved professionals, should be obligated to 
routinely give clear explanations of their intentions, their 
qualifications for.their intentions, rationale of their 
treatment or behati-our, the expected outcomes or side effects 
or risks of their treatment, and the status of evidence for 
their treatrrents, and the courses of action if a patient or 
relative does not agree with the proposed treatment. Further, 
there- should be a mechanism of accountability for these 
explanations, eg the provision of written explanations with 
a copy kept orr record, signed by the individual, relative or 
other· representative. 

It is not clear what the position would be if a 'prescribed 
relative' was not available; 'prescribed relative' should 
be widened as suggested under I Definition'. 11 
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CTHC Conments 

If a. person is.. a.. ,~ ila,t.iej;t,.he;ii&s...th.e,;.sa111'1eqa.T status a.sc any 
othe~ recai vrng, hosp.i ta.l. ar- me.d:ical treatment. It is therefore 
not appropriate to insert the suggested provisions in the Ordinance 
in respect of persons receiving treatment on a vo 1 untary basis. Patients 
are the responsibility of the treating medical practitioner - other 
professional staff are subject to his directions in the treatment of a 
patient. The Comnission considers that, as drafted, section 39 casts a 
positive duty to infonn the patient in an adequate way and that it would 
be excessive to put the suggested detail in the Ordinance when most of it 
at least would appear to be good administrative and medical procedure. 

If a prescribed relative is not available then sub-section 39(2) has no 
effect. With respect to widening the definition see earlier conment 
under 11Definitions''. 

"Section 40 

A •very dangerous omission' is that there is no provision for 
the discharge of· the Treatment. Order except by the Court. 
Several submissions ask why this is, and argue strongly fiat 
AA::!;1ical ... 'Actftf:oner responsible. for- treatment also be 
~•: ~if ate·,· before- the- expty,y-·o-F a· -rrea tment 
Order, 'fovoluntary· confinement or treatment if it is 
considered no longer appropriate or necessary. 

If such a provision is not included,. we __ will _ find our 
psychiatric wards fil led~_!-~j,_.:,iClQ~l peopJe. who; are 
being held in dl!t'ention·- under tne guise, of _treatment. It 
is not only med~pers-onnerwho· may over-use compulsory 
treatment provisions - for example, there is well documented 
evidence that the USSR, through its court system, imprisons 
political dissidents in mental hospitals. 

This re 1 ates centra 11 y toSf~~Jonal responsibility. 
Pscyhiatrists (medical practitioners) must be able to decide 
when patients should be discharged from treatment. It is 
not sufficient to have the possibility of discharging people 
on trial leave." 

CTHC Conments 

.cimtSS:i7<>"~~f a~Y- -,.~~~i ~ion: for- discharge. of a, treatment order- except 
b~the, Court was deliberate. It is_ the view of the. Attorney-General's 
Depa'rtment that an order- made-- by ~Court should only be discharged by 
the.._Court .. _ Where the medical practitioner responsible for treatment 
wishes to have a treatment order discharged and the person subject to 
treatment agrees, the application for discharge of the order would be 
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atco;,rs~d" ·.:·arae~ whlch· ~~o~.T~ -;~-~-practi_ce -~~ult _5 n _ the au.toma.t.ic discharge 
a~r er. 

Th#N!f~rencei to. ·"wards -fi 11 ed with ant:i_"'.socJal..peopJ~
0 
and.. imp_ri,_spned 

"poftt'icar dissidentsll revea1s a basic misunders.tanding of the. situation. 

11Section 40{3) 

. The application should be made jointly by a psychiatrist and 
a medical practitioner or a Mental Health Officer9 as per
similar proposals in other Sections. 

. The procedures in this Section wi 11 become very cumbersome 
unless modifications are made ta Section 34." 

CTHC Comnents 

The conments in relation to sub-section 40(3) have been answered in 
discussion on draft section 28. 

It is not apparent that the operation of this section will be cumbersome 
unless modifications are made to section 34 but in any event amendment 
of draft section 34- is proposed above. 

"Section 42 

. Interpretation of this Section would be very difficult and 
it should be deleted. It may, in fact, legitimise more 
restraint than cornnonsense would dictate." 

CTHC Connients 

Consequential changes to section 42 will be necessary because of the 
proposed deletion of sub-paragraph 34(2)(b)(i). It does not appear that 
the section as it is now or as it will be altered will give rise to the 
difficulties suggested. 

"Sections 43 and 44 

The whole matter of restricting co111T1unication on the part 
of detained people is fraught with difficulties. Except in 
the most extraordinary circumstances. no attempt should be 
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made to restrict corrmunication. 

The Director should. be required to notify the Court that 
conmunication between the person receiving treatment and 
other persons has been restricted. 

The points about explanations/accountability, mentioned 
at Sections 39 and 40, were also mentioned in connection 
with Section 43(2)." 

CTHC Conments 

It is agreed that "restriction of corrmunication 11 gives rise to difficulties 
but for clinical reasons it is sometimes necessary. A restriction on 
conmunication should not be assumed to be a total denial of comnunication. 

The conrnents on explanations and accountability in relation to section 39 
and 40 apply here also. 

The Coimrission does not see the value or protection afforded to a person 
of infonning a Court of restrictions in coffm.lnication which the Court has 
specified in the Treatment Order. 

Section 44 is intended to provide a basic right which can 1 t be limited 
and would not act as a restriction. 

PART 6 (CONVULSIVE THERAPY ) AND PART 7 (CONTROL OF PSYCHIATRIC SURGERY ) 

II When these two parts are compared, considerable anomalies 
become apparent. The procedures pertaining to these two 
fonns of treatment are significantly different. In the case 
of Convulsive Therapy, pennission of the patient rust be 
sought whether a voluntary patient or subject to a Treatment 
Order. In the case of the latter, the person's consent is 
waived, if the person is by reason of 'mental dysfunction' 
incapable of weighing for himself the considerations involved 
in a decision whether to consent to the administration of 
the therapy (Section 45( 3)( c )(.ii)). 

For Psychiatric Surgery elaborate procedures have been 
devised. The approval for a person to undergo psychiatric 
surgery is made by the Director on application by a medical 
practitioner (Section 48) who is required to submit the 
application to an internal professional committee appointed 
by the Director of Mental Health Services (Section 49). This 
Comnittee makes its recorrmendation to him who makes the 
final decision. · 
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It is not clear why the vetting conmittee is internalised 
within the Health Corrmission rather than offering expert 
advice to the Court. tl(fS,.CJ1'V~J.~jy~th~ap.~ •. has.. to. be: . :· 
approved:-by the Court tcfFpat, ents..,.u~_~eI_Lr:ea-:t:merrt .. Order.~., 
h~111Jch--marErvital fsTf. that the Court_h.as_. a._monito.ring_ 
anct..a..decisiorr-making role for-~·pat1ents under a Tr.,.eatment 
O~-where:.~a.tr:.i"-sw:ge-rye,-is,, proposed.· · 1'et_. the. 
p~!•-():j,,tfrrance: is. s.iTent on..·tnfs.::ma.tter. The breadth 
of~e- definition of 'mental dysfunction 1 assumes greater 
significance in the content of Part VU of the proposed 
Ordinance. '.1ft'nteHectually handicapped: person' cart !Tave 
psychiatric surgery··a·pproved by the Director on the basis 
that a medical practitioner has convinced the Court that 
the M~i tions< ra;cr·dowrr in Sectfon 55 are met. The 
inte ct'ilaTTy handicapped person need··not be under a 
Treatment Order for this to occur. He/she fulfils the 
first condition becau~he.(~h~ fs: caught by the definition 
of 'menta.1. dysfunction, . ,... · · -........ ..... , .. 

CTHC Cornnents 

Issues raised under this combined discussion of Parts 6 and 7 are covered 
in the Conmission conments applicable to the separate discussion of each 
Part which follows. 

II 

SECTIONS 45-46 CONVULSIVE THERAPY 

'!"ere. is n~ need to hav~. ·"~~t,on. at.,~U.on..,tn.i-s..su~ect 
1 n the Ordinance. Convtlllllvetther.apy i.s; am: accep.tecl Ind 

~pro.veA-trea-tment-·and~·a relatively safe one-_ The procedure 
~edt for- providimrchecks on· this therapy are already 
part of the usual procedures adopted in hospitals, and it 
really will not control those medical personnel who use the 
treatment too freely. 

. Cannot comprehend how 4l:'&&i£cirr· make"a.:·dinfcaT judgment 
•ttrthe-··efficacy· o-ra. particular" therapeutfc- procedure 
i~pect"of' er particular- pati-ent--. · - .~ . 

Overall impression is that qui~~Tot of clinicaT decision
malffng has been handed over to t!fe~·court!Cfn·-thtS' .. propased··--
0Fd'inance-~ 
~·--·- .. 

Management decisions need to be made by clinicians (directly 
responsible for the patient) with some adequate review body 
to be available for patients and their relatives and friends 
who disagree with the decisions. 
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CTHC Conments 

Convulsive therapy may be an accepted. ami. proven treatment. and. a. relatively · 
safe one but controls are~ needed: 1n pre.ven.t imProper···prac.tices. which 
may be dangerous to persons subject to them. 

The controls on convulsiv~ therapy and psychiatric surgery differ as the 
latter is likely to be a •mn!!"d'rastic procedure. ---r·· it ,..-- . ·· · -· 

The suggestion that sections 45 and 46 "will not control medical personnel 
who use the treatment too freely" assumes that these people would be able 
to ignore· this Part of the Ordinance. 

The Court would give or refuse its approval on the. basis of evidence 
provided to it and would not itsel -1111dctngra,c:tiniectl" jud~nt'. 

The creation of an "adequate review body11 is not considered recessary since 
it is preferable- to have the value of the· treatment considered before it 
is given rather than afterwards and this is done· through the Court. 

The, size of penal't;ies is a policy matter for the Attorney-General's 
Departmen~ and this will be discussed with that Department. 

SECTIONS 47-55 CONTROL OF PSYCHIATRIC SURGERY 

"Section 49(1) 

. There is no provision on the Coli'mittee for a non-professional, 
eg a member o~oluntary. or~anisa-.t.ion- concerned with 
menta 1 hea 1 th~a.r .... ~in..the;. s.tree:t.! who __ could 
bmq- Judgment •. c.QIJPJJOns.ens,~and...compas.sJorr~ .. unc_l Ol!ded by 
bei'trg-"'an- ,-expert I - .This is a. I dangerous omfssfo"n ··r,,- tenns 
o~~!f'c:-corrftdenc~irr decisions-, made' • 

..,. .. , -- ... ~--~.. .. . 

Conments re: use of the term 'psychologist' , and the need 
to spell out professional qualifications, as indicated at 
Section 15(1), were also made in relation to this Section. 

More than one psychiatrist should be on the Conmittee -
t~e.._are- very definitely differing schools of thought 
amorrgst" psychiatrists about the merits of ECT and other 
types of treatment." 
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CTHC Comments 

It sho1,1ld be noted that while a "man in the street may be able to apply 
j.nt~ -~-9ri_mo_ ·~ n~en~e- _ ~n-d c~mpassi an. __ unc 1 ouded by expertise" he may a 1 so 
a ~.QFJ,ud1c~ of"~he ignorant.,._. 

It is agreed.. .. ~ tha~. the psychologist member of the conmittee should be 
~ tn.t~psycholo-qist. The Conmiss~on 1oes not consider that it is 
n~ ?ary to ha-ve more than one psych, atr, st on the Conmittee. 

Part VII of the Ordinance app 1 i es to persons subject to treatment orders 
and to persons not subject to treatment orders. Whether or not the pers.on is 
subject to a treatment order subject to the following a person can only be 
given psychiatric surgery where he consents. 

The role of the Court in psychiatric surgery is to substitute its own 
consent for that of the person· concerned where it is satisfied in accordance with' 
section 55 that aioongst other things a person is unfit to give his consent 
under sub-paragraph 48(c){i). 

An intellectually handicapped person or other person cannot 11have 
psychiatric surgery approved by the Director on the basis that a medical 
practitione!" has convinced the Court that the conditions laid down in 
Sec ti on 55 are met". This is a misstatement of Part VII and ignores the 
pro-visions of sections 49-54. 

"Section 49( 4) and (5) 

Thes~ Sections are self evident• there is no need for 
them in the Ordinance." 

CTHC Conmen ts 

It has been decided that conmittees should be appointed by the Corrmission 
under sub-section 49(2) and that sub-:-sections 49(4) and (5) should be 
deleted. 

"Section 52 (3) and (4) 

. These Sections are again self evident. and do not need to appear 
in the Ordinance." 

CTHC Comnents 

Sub-sections 52(3) and (4) have been inserted for technical drafting 
reasons. 
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"Section 55; and e 1 sewhere in the Ordinance 

The Court should be required to be convinced that the 
type of treatment recorrmended cannot hann the patient." 

CTHC Connents 

The suggestion is not practical. It could be argued that any surgical 
treatment could cause some sort of hann. The benefit to be obtained has 
to be weighed against any hann that may be done as in any surgical 
procedure. 

SECTIONS 56-69 CONTROL OF PRIVATE MENTAL HEALTH FACILITIES 

"General 

. ~~~ pro"!dect· are- fncredibTY, s_~TT. w 

CTHC t.onments 

As stated earlier pen~L~re ,a ,poJjcy_matter for the ~ttorney-General 1 s 
Department but all pe~es_wl:lT' be further- discussed: with·· that Department. 

"Section 56 

1 Institution that ordinarily provides treatment or 
acconm>dation' is much too broad. What exactly is included, 
eg does W!f.t!t<:1~'!_~h~r~ay..:_hat}_~~-s_!~!:..~1:t.1~ dependent persons 
o.s:-for- ps'7ctf'f"atr1 c pat, en ts , cottages w, t11--~ rr-·care· programs·? 
~ ' ... •· . .. ... .. . .. •· · . . 

. !n.. .. th.i~ Sect.ion and in Section 6l(a), the .te_rm is •~atment 
2!Jacctl111axlation 1 

, yet in Sec ti on 62 it i ~ treatmen'-t -and_ .. 
= ~~:onnldation 1 

• Why is this? -

The conjunction 'or I appears to a 11 ow any private person 
or group who purport to provide treatment for mental dysfunction 
to be included in the provisions. It could include any . 
w • .b.&--therapists.-, in.. pri-vate. practice.,... including 
h .. \therapists, sciento.logists.., Canberra Marriage Guidance, 
and so on. The defi ni ti on should be reviewed to 1i mi t the 
intentions . 11 
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CTHC Corm,ents 

Further consideration is being given to this section but it is intended 
to,.._e_;cJude...hospi talS: recagni sad....u.nde~ the-.Hea.lth•· Insurance,. Ac.t.s.a that 
Part VIII of the draft Ordinance. will no.t.app.ly'".t0,.Cal-va.r~Hasp.i.tal. 
H~lf6i&s. for:drug dependent persons wi 1l be:_ incJude.d..as.. will 
"cottages-11~th-sel-F·ca-re-prograll1$!"'br.rt"·~erap:fsts:'" trr pri~ate: practice 
wfltr~ 11Q1Paperatew f m- a.- res-tdeft#a-1---em, oriil'en t:'' wfTlbe, exc 1 uded • 

...... .t~t'" 

"Section 57 

• Several submissions ask why CTHC facilities are to be 
exempted from the licensing requirements? Concern that 
Government-run services could be al1owed to deteriorate 
for political reasons. 

. Some sort of licensing authority is required so that both 
private and public institutions can be subject to inspecflon 
and be required to meet recognised standards. If 1 icensing 
standards were adequate, it might not then be necessary to 
limit the use of private facilities in the case of persons 
under a Treatment Order·." 

CTHC Comments 
~ _,_~.,...~• ·•.:.-..-- :r.~,~~:,,- .. •• .... ~.,..-~.,,.~-· .,. 

Ctoh~!~~on. fac!~.1~ie~tar JE::pl:edt_fhm-U'cens:ing;:asthe. Coomissiorr is: 
a... ~!'.!SJ.n g_ ~cu:1 Y.- .. , _ 
~ ~,... . ... - ··•·• · _.: ... ~ 

11~ection 62 (1 )( f ) 

This clause is self-evident and unnecessary. 

There should be a requirement that the type of treatment 
cannot hann the patient. 11 

CTHC Conments 

The requirements of paragraph 62(l)(f) may appear to be se1f-evident but 
they are not enforceable unless specified. The "evil" which the legis1ation 
seeks to catch are those practices which are put forward as curative but 
which are, fo fact, demonstratedly ineffective often to everyone but the 
patient. It does not appear to be either necessary or practical to require 
that treatment should not be such as to cause hann for the reasons stated 
earlier. · 
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It is intended to alter this section so that it will not operate until 
detailed requirements have been prescribed, eg in respect of paragraph 
( C) and ( d). 

"Section 66 

Why has this restriction been imposed? There is no reason 
to suppose that private hospitals could not provide adequate 
treatment for these patients. In fact, it is a safeguard 
for patients as there would be a choice of treatment 
facilities for them. 

This is a counter-productive and unnecessary provision, eg 
if a person resident in a mental health facility has a 
relapse and requires a Treatment Order to facilitate his 
recovery, then he must be discharged from these supportive 
premises {surroundings) during the tenn of the Treatment 
Order." 

CTHC Conments 

It is a basic question of pol icy whether a person subject to restrictions 
on his nonnal right~ should have those restrictions administered by a 
private person or whether the government, which through legislation 
imposes those restrictions or permits those restrictions to be imposed 
through Court decisions, should be responsible for administering those 
restrictions. 

This-question of policy has to be weighed against the lack of choice that 
may result from the prohibition on the use of private facilities and any 
hann that may result from removal from familiar surroundings. 

"Sections 67 and 68 

. The Mental Health Advisory Council should be charged with the 
responsibility for registration of facilities . 

. Inspectors should be appointed by the Mental Health Advisory 
Council, or a similar body if both Government and private 
facilities are to be inspected. This would give inspectors 
more independence in reporting irregularities without fear 
of victimisation. 
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. We would.. hope that insr.,ep'Sf wtlT make· judgments. about 
til~ gua.l i ty of ca re, in addition to the suggested checking 
of' premi ses and equipment . 

. Persons appointed as inspectors should be required to have 
qualifications which should be stated in the Ordinance. 

. The _Ordinan~e shou~d pr~. e ~hat facil_., i.ti .es should. be. 
subJect to inspection b~wtflorfsed,'pe.rs,on;at.any. hour,._ 
not just-a.t · .. reasonabfe-•· · ha~.'w.fi.i"cn:-r.r.k:p.raet.k.ei wou.ld.., 
prob.a~l~ 1fe:.offfce. hours-~. ·· rn some facilities. the: conditions 
and treatment to which patien'ts!<are:--subdect. could be- very 
dif-rM!etlt" at"', say,, 3.00 anr, f~what applies. at 10.30 am_" 

CTHC Conments 

The Mental Health Advisory Council is an advisory body only and is not a 
suitable body to undertake administrative duties. Giving it this role 
would create another bureaucracy. As it is intended to make the criteria 
for registration roore objective it wi 11 be possi b 1 e to eq>ower inspectors 
to ensure that the conditions of a licence are being observed. 

The Conmission will appoint inspectors (not the Director as proposed in 
the draft Ordinance) but qualifications. for inspectors wnl not be stated 
in the Ordinance as the necessary qualifications will vary according to 
circumstances. 

The word 11 reasonab 1 e 11 wi l1 be de 1 eted from sub-section 68(1). 

"Section 69 

• The role of the Administrative Appeals Tribunal should not 
be restricted · to l i c ens i n g . 11 

CTHC Conments 

The administrative Appeals Tribunal is an appeal body in respect of 
administrative matters. Appeal in respect of other matters to do with 
persons subject to the Ordinance is to the Court hierarchy. 

"Sections 70-75 Miscellaneous 

Section 71 

. The Court should be reauired to appoint a person as a 'next 
friend of a minor 1

• 

.. ./34 
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We feel there rrust have been a mistake in the drafting 
of Section 71(3) as obviously costs should not be 
awarded again~-~"'• favour- or a~ 'next friend' • " 

CTHC Conments 
.....,... .......... , .... •:·· ·;" , .. ,.. ..... --' ~ . ·' 

The appointment of a person as "a QS!1:;~.:fn·end'~ 1s: a matter- for- the Court1 s 
discretion. 

The reference to 11order for costs" wi 11 be de 1 eted as it appears nore 
appropriate that parties s hou 1 d bear the i r own costs . 

nsection 73 

The Director should be required to furnish to the Minister 
a report. within three months after 30 June each year. 

. It s -~~irement that the- report be- publish~" 

CTHC Coaments 

Section· 73 will be modified to refer to treatment orders only. Such parts 
of the· report: that would not be a breach of confid~tjality, to. publish 
and are approp_riate for the. purpose. will. be· incl ... i'f1" the: Conmission 1 s. 
aremf'~r.epo~The_j,!1.!QgM.'t.ed .ti_ me..1_,il!li~ af. 3, months· is: agree~_ in respec.t· 
o~ mak1 ,<1nhe: report to:,. the: Mi n1.s.te-r. .. --- . -· ··· · ·· 

"Other Matters not Covered in the Ordinance 

. There is no provision in the Ordinance for offering 
compulsory treatment pro visions in the ACT for nearby 
NSW populations, eg Queanbeyan and the South Coast . 

. The Ordinance should include provisions to faci1itate 
Interstate exchange of patients where this is in the 
interests of the patient. The new Northern Territo.ry 
Mental Health Ordinance includes a very simple provision 
which covers this point. (It is noted that the Worl<ing 
Party of the Standing Committee of Health Ministers is 
due to report on this matter at the next Health 
Ministers' Conference.)" 

... /35 
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CTHC Conments 

Provision for 11 ~te -exchange- or patients O which includes prov, s 1 on 
for offerin~gf!lpul sory treatment. for nearby NSW. populations f s not 
included inVfet'present draft of the proposed Ordinance. Provisions 
on this topic will either be included in the proposed Ordinance or-a·· 

· separ~Ordinance. Contrary to the suggestion made the Northern Territory 
Mentaf Health Act 1980-does-·not have "a very simple provision which covers 
this point11

• Presumably the reference is to Part V of that Act on 
"Arrangements with States" and particularly section 26. This section 
only pennits arrangements to be made and gives them statutQry force. 
It. does not itself set up a system to transfer people to or from the 
Northern Territory. 





f 

C 

Human Rights Commission Act 1981 

No. 24 of 1981 

TABLE OF PROVISIONS 

PART I-PRELIMINARY 
Section 

1. Short title 
2. Commencement 
3. Interpretation 
4. Extension to external Territories 
S. Act to bind the Commonwealth 

PART Il-THE HUMAN RIGIITS COMMISSION 

Dlrislon 1-Establislunent, F1111Ctions and Pown• 
6. Establishment of Com.mission 
7. Membership of Commission 
8. Arrangement for appointment of the holder of a judicial office of a State or of the 

Northern Territory 
9. Functions of Commission 

10. Powers and duties of Commission 
I 1. Inter-goYCmmental arrangements 
12. Fonn of examinations or inquiries to be at discretion of Commission 
13. Power of Commission to authorize penon to conduct inquiry or investigate mactcr 

on its behalf 
14. Commission to give opportunity for making of submissions 
IS. Evidence . . 
16. Reports to contain recommendations 
17. Consultative committees 

12100/81 Cat. No. 8137796-Recommendcd retail price $1.20 

APPENDIX D 

~-, 
I--II - . 
f. 
f 

t . 



ii 

TABLE OF PROVISIONS--Cont/nued 

DirisiOII 2-A4mildslr11tire Pro,isu,,u 
Section 

18. Acting Chairman 
19. Acting Deputy Oiainnan 
20. Terms and conditions of appointment 
21. Remuneration and allowances 
22. Appointment of Judge as member not to atfect tenure, &c. 
23. Leave of absence 
24. Resignation 
25. Termination of appointment 
26. Disclosure of interests 
27. Staff 
28. Meeting., of the Commission 
29. Annual report 
30. Reports to be tabled in the Parliament 

PART ID-MISCELLANEOUS 
31. Declaration of international instruments 
32. Offences 
33. Protection from civil actions 
34. Non-disclosure of private information 
35. Regulations 
36. Cessation or operation of Act 

SCHEDULE 1, 
INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS 

SCHEDULE 2 
DECLARATION OF TIIE RIGHTS OF mE CHIW 

SCHEDULE 3 
DECLARATION ON THE RIGHTS OF MENTALLY RETARDED PERSONS 

SCHEDULE 4 
DECLARATION ON THB RIGHTS OF DISABLED PERSONS 

f 

f 

' 



2 Human Rights Commission No. 24, 1981 

Interpretation 
3. (1) In this Act, unless the contrary intention appears
.. act or practice " means-

(a) an act done or practice engaged in-
(i) by or on behalf of the Commonwealth or an 

authority of the Commonwealth; or 
(ii) under an enactment; or 

(b) an act done or practice engaged in-
(i) wholly within a Territory other than the Northern 

Territory; or 
(ii) partly within such a Territory, to the extent to 

which the act was done or the practice was or is 
engaged in within the Territory concerned; 

" appoint " includes re-appoint; 

5 

"authority", in relation to a State Qr the Northern Territory, 15 
includes-

(a) a person holding an office established by or under a law of 
that State or Territory; 

(b) a person employed in the public service of that State or 
Territory; and 20 

(c) a person employed by a body established for a purpose of 
that State or Territory by or under a law of that State or 
Territory; 

"authority of the Commonwealth " means a body established for a 
purpose of the Commonwealth by or under an enactment; 25 

"Chairman" means Chairman of the Commission; 

" Commission " means the Human Rights Commission established 
. by this Act; 

"Covenant" means the International Covenant on Civil and Political 
Rights a copy of the English text of which is set out in Schedule 1 ; 30 

" Declarations " means-

(a) the Declaration of the Rights of the Child proclaimed by 
the General Assembly of the United Nations on 

• 

20 November 1959, a copy of the English text of which is ne 
set out in Schedule 2; 35 'U 

(b) the Declaration on the Rights of Mentally Retarded 
Persons proclaimed by the General Assembly of the United 
Nations on 20 December 1971, a copy of the English text 
of which is set out in Schedule 3; and 

(c) the Declaration on the Rights of Disabled Persons pro~ 40 «._t 
claimed by the General Assembly of the United Nations 
on 9 December 1975, a copy of the English text of which 
is set out in Schedule 4; 
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.. Deputy Chairman" means Deputy Chairman of the Commission; 

.. enactment ''. means-

~a) an Act; 
(b) an Ordinance of a Territory other than the Northern 
· Territory; or 

(c) a law (including rules, regulations or by-laws) made under 
an Act or such an Ordinance; · 

" human rights " means the rights and freedoms recognized in the 
Covenant, declared by the Declarations or recognized or declared 
by any relevant international instrument; 

" international instrument " includes a declaration made by an inter
national organization; 

"Judge"means-
(a) a Judge of a court created by the Parliament or of a court 

15 of a State or of the Northern Territory; or 

(b) a person who has the same designation and status as a 
Judge of a court created by the Parliament; 

"member•• means a member of the Commission; 

" Minister ", in relation to a State or the Northern Territory, means-
20 (a) in the case of a State-a Minister of the Crown of that 

State; and 
(b) in the case of the Northern Territory-a person holding 

Ministerial office under section 36 of the Northern Territory 
(Self-Government) Act 1978; 

25 " Northern Territory enactment" means an enactment within the 
meaning of the Northern Territory (Self-Government) Act 1978; 

" prescribed person " means-
(a) a member; 
(b) a member of the staff referred to in section 27; 

30 (c) if an arrangement in force under section 11 provides for a 
State or the Northern Territory or an authority of a State 
or of the Northern Territory to perform functions of the 
Commission referred to in paragraph 9{l)(b)-an authority 
of that State or Territory; or 

35 (d) any other person who is included in a class of persons 
declared by the regulations to be prescribed persons for the 
purposes of this Act; 

.. proposed enactment " means-
(a) a proposed law introduced into the Parliament or into 

40 the legislature of a Territory other than the Legislative 
Assembly of the Northern Territory; or 
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(b) a proposed law of the Commonwealth or of a Territory 
other than the Northern Territory prepared on behalf of

(i) the Government of the Commonwealth or the 
Administration of a Territory; 

(ii) a Minister of State.of the Commonwealth; or 
(ill) a body established by an enactment, being a body 

that has the function of recommending proposed 
laws of the Commonwealth or of a Territory; 

" relevant international instrument ,. means an international instru
ment in respect of which a declaration under section 31 is in force. 

(2) In the definition of" human rights O in sub-section (1)-
(a) the reference to the rights and freedoms.recognized in the Coven

ant shall be construed as a reference to the rights and freedoms 
recognized in the Covenant as it applies to Australia; and 

5 

10 

(b) the reference to the rights and freedoms recognized or declared 15 
by any relevant international instrument shall-

(i) in the case of an instrument (not being a declaration 
referred to in sub-paragraph (ii) ) that applies to Australia 
-be construed as a reference to the rights and freedoms 
recognized or declared by the ihstrument as it applies to 20 
Australia; or 

(ii) in the case of an instrument being a declaration made by an 
international organization that was adopted by Australia
be construed as a reference to the rights and freedoms 
recognized or declared by the declaration as it was adopted 25 
by Australia. 

(3) A reference in this Act to the making of a declaration by an Inter
national organization shall be construed as a reference to the making or 
adopting of a declaration, proclamation or other . statement by such an 
organization in any way, whether by the passing of a resolution, the 30 
issuing of an instrument or otherwise. 

(4) A reference in this Act to the adoption by Australia of an inter
national instrument being a declaration madebyanintemationalorganiza
tion shall be construed as a reference to the casting by Australia ofa vote 
in favour of the making of the declaration by the organization at the 35 

; ( 

( ( 

meeting of the organization at which the declaration was made or to the 
giving of some other public notification by Australia expressing its ,(( 
support for the declaration. 

Extension to external Territories 

4. This Act extends to every external Territory. 

Act to bind the Commonwealth 
5. This Act binds the Crown in right of the Commonwealth and of 

Norfolk Island but does not bind the Crown in right of a State or of the 
Northern Territory. 

40 

■ 
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PART II-THE HUMAN RIGHTS COMMISSION 

Division 1-Esta/Jlislunent, Functions and Poweri 

&tablishment of Commission 

5 

6. (1) There is established by this Act a Commission by the name of 
5 the Human Rights Commission. 

(2) The Commission-
(a) is a body corporate, with perpetual succession; 
(b) shall have a seal; 
(c) may acquire, hold and dispose of real and personal property; and 

10 (d) may sue and be sued in its corporate name. 

(3) All courts, judges and persons acting judicially shall take judicial 
notice of the seal of the Commission affixed to a document and shall 
presume that it was duly affixed. 

Membership of Commission 
15 7. (1) The Commission shall consist of a Chairman, a Deputy Chair-

man and not less than 5 or more than 9 other members. 

(2) · The Chairman, the Deputy Chairman and the other members 
shall be appointed by the Governor-General. 

(3) A member other than a member who is, and is expected to continue 
20 to be, a Judge may be appointed either as a full-time member or as a 

part-time member. 

(4) If the Chairman-
(a) is a Judge who does not devote the whole of his time to the duties 

of his office as Chairman; or 
25 (b) is a part-tiine member, 

the Deputy Chairman shall be appointed as a full-time member. 

(5) The affairs of the Commission shall, in accordance with the 
decisions and subject to the directions of the Commission, be 
administered-

30 (a) if the Chairman-
(i) is a Judge who devotes the whole of his time to the duties of 

his office as Chairman; or 
(ii) is a full-time member, 

by the Chairman; or 
35 (b) in any other case-by the Deputy Chairman. 

(6) If-
(a) the affairs of the Commission are required by sub-section (5) to be 

administered by the Deputy Chairman; and 
(b) the Deputy Chairman is acting as Chairman, 

40 the Deputy Chairman shall continue to administer the affairs of the 
Commission. 
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(7) A person shall not be appointed as Chairman unless he is or has 
been a Judge or is enrolled as a barrister or solicitor, as a barrister and 
solicitor, or as a legal practitioner, of the High Court, of another federal ( 
court or of the Supreme Court of a State or Territory. 

(8) The perf onnance of the functions or the exercise of the powers 5 
of the Commission is not affected by reason only of any vacancy in the 
office of Chairman or Deputy Chairman. 

Arrangeme11t for appointment of the holder of a judicial office of a ( , 
State or of the Northern Territory 

8. (1) The Governor-General may, for the purpose of appointing to the 10 
Commission a person .who is the holder of a judicial office of a State or 
of the Northern Territory, enter into such arrangement with the Governor 
of that State or the Administrator of that Territory, as the case may be, 
as is necessacy to secure that person's services. · 

(2) An arrangement under sub-section (1} may provide for the 15 
Commonwealth to reimburse a State or the Northern Territory with 
respect to the services of the person to whom the arrangement relates. 

Functions of Commission 
9. · (1) The functions of the Commission aro--
(a) to examine enactments, and (when requested to do so by· the 20 

Minister) proposed enactments, for the purpose of ascertaining 
whether the enactments or proposed enactments are, or would 
be, inconsistent with or contrary to any human rights, and to 
report to the Minister the results of any such examination; 

(b) to inquire into any act or practice that may be inconsistent with 25 
or contrary to any human right, and-

(i) where the Commission considers it appropriate to do so
endeavour to effect a settlement of the matters that gave 
rise to the inquiry; and 

(ii) where the Commission is of the opinion that the act or 30 
practice is inconsistent with or contrary to any human right, 
and the Commission has not considered it appropriate to 
endeavour to effect a settlement of the matters that gave 
rise to the inquiry or has endeavoured witbout success 
to effect a settlement of those matters-to report to the 35 
Minister the results of its inquicy and of any endeavours 
it has made to effect such a settlement; (( 

(c) on its own initiative or when requested by the Minister, to report 
to the Minister as to the Jaws that should be made by the Parlia-
ment, or action that should be taken by the Commonwealth, on 40 
matters relating to human rights; 

(d) when requested by the Minister, to report to the Minister as to the 
action (if any) that, in the opinion of the Commission, needs to be ( , 
taken by Australia in -order to comply with the provisions of the 
Covenant, of the Declarations or of any relevant international 45 
instrument; 
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(e) on its own initiative or when requested by the Minister, to examine 
any relevant international instrument for the purpose of ascertain
ing whether there are any inconsistencies between that instrument 
and the Covenant, the Declarations or any other relevant 
international instrument, and to report to the Minister the results 
of any such examination; 

(f) to promote an understanding and acceptance, and the public 
discussion, of human rights in Australia · and the external 
Territories; 

(g) to undertake research and educational programs, and other 
programs, on behalf of the Commonwealth for the purpose of 
promoting human rights and to co-ordinate any such programs 
undertaken by any other persons or authorities on behalf of the 
Commonwealth; 

(h) to perform-
(i) any functions conferred on the Commission by any other 

enactment; 
(ii) any functions conferred on the Commission pursuant to 

any arrangement in force under section 11 ; and 
(iii) any functions conferred on the Commission by any State 

Act or Northern Territory enactment, being functions that 
are declared by the Minister, by notice published in the 
Gazette, to be complementary to other functions of the 
Commission; and 

(j) to do anything incidental or conducive to the performanc:c of any 
of the preceding functions. 

(:l : ..:...e Commission shall not-
(a) regard an enactment or proposed enactment as being inconsistent 

with or contrary to any human right for the purposes of paragraph 
(l) (a) or (b) by reason of a provision of the enactment or proposed 
enactment that is included solely for the purpose of securing 
adequate advancement of particular persons or groups of persons. 
in order to enable them to enjoy or exercise human rights equally 
with other persons; or 

(b) regard an act or practice as being inconsistent with or contrary 
· to any human right for the purposes of paragraph (1) (a) or (b) 

where the act or practice is done or engaged in solely for the 
purpose referred to in paragraph (a). 

(3) For the purpose of the performance of its functions, the Com-
40 mission may work with and consult appropriate non-governmental 

organizations. 

Powers and duties of Commission 
10. (1) The Commission has power to do all things that are necessary 

or convenient to be done for or in connection with the performance of its 
45 functions. 
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(2) The Commission may at any time report to the Minister on any 
matter arising in the course of the performance of its functions and shall ( ( 
report to the Minister on such a matter if requested by him to do so. 

(3) The Commission shall perform the functions referred to in 
paragraph 9 (1) (b)- 5 

(a) when the Commission is requested to do so by the Minister; 
(b) subject to sub-sections (4) and (S), when a complaint is made in f_'r 

writing to the Commission that the act or practice is inconsistent 1 

with or contrary to any human right; or 
(c) when it appears to the Commission to be desirable to do so. 10 

(4) The Commission may, in its discretion, decide not to hold an 
inquiry as a result of a complaint if-

(a) the complaint is frivolous or vexatious or is not made in good 
faith; 

(b) the subject-matter of the complaint is trivial; 15 
(c) the act or practice, if established, would not be inconsistent with 

or contrary to any human right; 
(d) some other remedy in relation to the subject-matter of the com

. plaint is reasonably available to the complainant; or 
(e) the subject-matter of the complaint could be more effectively or 20 

conveniently dealt with by another statutory authority. 

(5) The Commission may, in its discretion, decide not to hold an 
inquiry as a result of a complaint if a period of more than 12 months has 
elapsed since the act was done or since the last occasion when an act 
was done in pursuance of the practice. 25 

(6) Where the Commission decides in accordance with sub-section 
(4) or (5) not to hold an inquiry as a result of a complaint, it shall forth
with inform the complainant in writing of its decision and the reasons for 
that decision. 

(7) Where the Commission holds an inquiry as a result of a complaint, 30 
it shall, forthwith upon the making of its report to the Minister, furnish 
to the complainant a copy of its findings and of any recommendationa 
illcluded in its report. 

Inter-governmental arrangements 
11. (1) The Minister may make an arrangement with a Minister of 35 

a State or of the Northern Territory for or in relation to-
(a) the performance on a joint basis of functions relating to the 

promotion of the observance of human rights in that State or 
Territory; 

(b) the performance by that State or Territory or by an authority of 40 (( 
that State or Territory on behalf of the Commonwealth of 
functions (including functions of the Commission) relating to the 
promotion of the observance of human rights; or 

• 
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(c) the performance by the Commission of functions on behalf of 

r( that State or Territory relating to the promotion of the observance 
of human rights. 

5 
(2) An arrangement under this section may contain such incidental 

or supplementary provisions as the Minister and the Minister of the State 
or of the Northern Territory with whom the arrangement is made think 
necessary. 

:( (3) The Minister may arrange with the Minister of a State or of the 
Northern Territory with whom an arrangement is in force under this 

10 section for the variation or revocation of the arrangement. 

(4) An arrangement under this section~ or the variation or revocation 
of such an arrangement, shall be in writing and a copy of each instrument 
by which an arrangement under this section has been made, varied or 
revoked shall be published in the Gazette. 

15 Form of examinations or inquiries to be at discretion of Commission 
12. (1) For the purpose of the performance of its functions, the 

Commission may make an examination or hold an inquiry in such manner 
as it thinks fit and, in informing itself in the course of such an examination 
or inquiry, is not bound by the rules of evidence. 

20 (2) Where the Commission considers that . the preservation of the 
anonymity of a person who has made a complaint to the Commission, 
or has furnished or proposes to furnish information, has produced or 
proposes to produce a document, has given or proposes to give evidence 
or has made or proposes to make a submission to the Commission or to 

25 a prescribed person acting on behalf of the Commission, is necessary to 
protect the security of employment, the privacy or any human right of 
the person, the Commission may.give directions prohibiting the disclosure 
of the identity of the person. 

(3) A person shall not contravene or fail to comply with a direction 
30 given by the Commission under sub-section (2) that is applicable to hlm. 

.,,. Penalty: Sl,000 or imprisonment for 3 months, or both. 
i 
I 
I 

Power of Comm~ioo to authorize person to conduct inquiry or innstigate ! 

( 
! ! 

matter on its behalf : i 
I 

13. (1) Where the Commission is required or decides under sub-
35 section 10 (3) to inquire into an act or practice, the Commission may, by 

resolution, authorize a prescribed person-

' ' (a) to inquire into that act or practice on behalf of the Commission; or 
(b) to investigate a particular aspect of that act or practice on behalf 

; 

( of the Commission. 

40 (2) A resolution under sub-section (1) may be revoked by a further 
resolution ·of the Commission. 
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(3) Where a person is authorized by a resolution under paragraph (1) (a) 
to inquire into an act or practice on behalf of the Commission-

(a) the person may hold the inquiry, and, where the person considers 
it appropriate to do so, endeavour to effect a settlement of the 
matters that gave rise to the inquiry, as if the Commission were 5 
constituted by the person alone and, for the purposes of so 
holding the inquiry and · endeavouring to · effect a settlement, 
the person may exercise all the powers of the Commission; 

(b) the person shall inform the Commission of the results of the 
inquiry and of any endeavours made by the person to effect a 10 
settlemeni; and 

(c) any report by the Commission to the Minister in relation to the 
jnquiry and any endeavours made to effect a settlement· shall be 
made as jf the inquiry had been held, and · those endeavours had 
been made, by the Commission itself. 15 

(4) Where a person is authorized by a resolution under paragraph (1) (b) 
to in~tigate. a particular aspect of an act or practice on behalf of the 
Commission-

(a) the person may, for the purposes of carrying out that investigation, 
exercise all the powers of the Commission; and 20 

(b) the person shall inform the Commission of the results of that 
investigation. 

(5) Where the Commission is required or decides under sub-section 
10 (3) to inquire into an act or practice, a resolution by the Commission 
under sub-section (1) of this section in relation to that act or practice or a 25 
particular aspect of that act or practice does not prevent the Com
mission itself from inquiring into. or investigating that aspect of, that act 
or practice or endeavouring to effect a settlement of the matters that gave 
rise to the inquiry. 

Commksion to give opportunity for making of sobm~iom _ 30 

14. Where it appears to the Commission as a result of an inquiry into 
an act or practice that the act or practice is inconsistent with or contrary 
to any human right, the Commission shall not furnish a report to the 
Minister in relation to the act or practice until it has given a reasonable 
opportunity to the person who did the act or engaged in the practice, 35 
at his option, either-

(a) to appear before the Commission. whether in person or by a repre
sentative, and make oral submissions in relation to the act or 
practice; or 

(b) to make written submissions to the Commission in relation to tho 40 
act or practice. 

or to do both of those things. 

( 
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EYidence 
15. (1) Where the Commission has reason to believe that a person is 

capable of furnishing information, producing documents or giving 
evidence relevant to a matter under examination or inquiry under this 
Act, a member may, by notice in writing served on that person, require 
that person-

(a) to furnish to the Commission ·_or to a prescribed person, within 
the time and in the manner specified in the notice, . any such 
information; 

(b) to produce to the Commission ot to a prescribed person, within 
the time specified in the notice, any such documents; or 

(c) to appear before the Commission or before a prescribed person 
at a time and place specified in the notice to give any such evidence 
and to produce any such documents. · 

15 (2) Where the Attorney-General furnishes to the Commission a certi-
ficate certifying that the disclosure of information concerning a specified 
matter (' mcluding the furnishing of information in answer to a question) 
or the disclosure of the contents of any documents would be contrary to 
the public interest-

20 (a) by reason that it would prejudice the security, defence or inter-
national relations of Australia; · · 

(b) by reason that it would involve the disclosure of communications 
between a Minister and a Minister of a State or of the Northern 
Territory, being a disclosure that would prejudice relations 

25 between the Commonwealth Government and the Government 
of a State or the Administration of the Northern Territory; 

(c) by reason that it would involve the disclosure of deliberations or 
decisions of the Cabinet or a committee of the Cabinet; or · 

(d) for any other reason specified in the certificate-that could form 
30 the basis for a claim by the Crown in right of the Commonwealth 

m· a judicial proceeding that the information or· the contents of 
the documents should not be disclosed, -

then, subject to sub-section (3), a member is not entitled to require a 
person to furnish any information concerning the matter, · to answer 

35 questions concerning the matter or to produce those documents. · 

(3) Where the Attorney-General has certified in accordance with 
sub--section (2) that the disclosure of information or of the contents of a 
document would be contrary to the public interest but the certificate does 
not specify a reason referred to in paragraph (2) (a), (b) or (c), the Chair-

40 man shaD consider whether the information or the contents of the docu
ment should be disclosed and, if he consi~ers that the information or the 
contents of the document should be so disclosed, the person on whom the 
notice was served shall furnish the information or produce the document 
accordingly. 
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(4) In considering whether inf onnation or the contents of a document 
should be disclosed as mentioned in sub-section (3), the Chairman shall 

( . take as the basis of his consideration the principle that it is desirable in 
the interest of securing the effective performance of the functions of the 
Commission that the Commission should be made aware of all relevant 5 
mattets but shall pay due regard to any reason specified by the Attorney-
General in the certificate as .a reason why the disclosure of the information 
or of the contents of the document, as the case may be, would be contrary 

( (' to the public interest. 

(5) The Commission may require the evidence referred to in paragraph 
(1) (c) to be given on oath or affirmation, and for that purpose any pre-

10 

scribed person may admini~ter an oath or affirmation. 

(6) The oath or affirmation to be taken or made by a person for the 
purposes of this section is an oath or affirmation that the answers he will 
give to questions asked him will be true. 15 

(7) A person shall not-
(a) without reasonable excuse, refuse or fail to comply with a notice 

under this section to the extent that the person is capable of com-
plying with it; 

(b) in purported compliance with such a notice, knowingly furnish 20 
information that is false or misleading; or 

(c) when appearing before the Commission or a prescribed person, 
knowingly give evidence that is false or misleading. 

Penalty: Sl,000. ·~ ,_. 

(8) Without limiting the generality of the expression " reasonable 25 ' • 
excuse., in paragraph (7) (a), it is hereby declared for the removal of f 

l 
doubt that it is a reasonable excuse for a person to refuse to furnish I. 

information or produce a document that he is required 19 furnish ·or i: 
f 

produce under this section, or to refuse to answer a question that he 
is asked when giving evidence under this section, that the inf onnation, 30 i'.· 

the production of the document or the answer to the question might tend [:'.-

to incriminate him. ~ 

(9) A person who is required to appear before the Commission or 
before a prescribed person is entitled to be paid such fees and allowances 
for expenses as are prescribed. 35 L 

(10) In relation to a time when a person is acting as Chairman, references 
in this section to the Cllairman shall be read as references to that person. 

Reports to contain recommendatiom 
16. (1) Where. after an examinAtion of an enactment or proposed ( _ 

enactment, the Commission finds that the enactment is, or the proposed 40 
enactment would be. inconsistent with or contrary to any human right, , the Commission shall include in its report to the Minister relating to tho 

I 
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results of the examination any recommendations by the Commission for 
amendment of the enactment or proposed enactment to ensure that the 
enactment is not, or the proposed enactment would not be, inconsistent 
with or contrary to any human right. 

S (2) Where, after an inquiry into an act done or practice engaged in 
by a person, the Commission finds that the act or practice is inconsistent 
with or contrary to any human right-

(a) the Commission shall serve notice in writing on the person setting 
out its findings and the reasons for those findings; 

IO (b) the Commission may include in the notice any recommendations 
by the Commission for the purpose of preventing a repetition of 
the act or a continuation of the practice; 

(c) the Commission shall include in its report to the Minister relating 
to the results of the inquiry particulars of any recommendations 

15 that it has made in pursuance of paragraph (b); and 

(d) the Commission shall state in that report whether, to the knowl
edge of the Commission, the person has taken or is taking any 
action as a result of the findings and recommendations (if any) 
of the Commission and, if the person has taken or is taking any 

20 such action, the nature of that action. 

Consultative committees 

17 • . (1) The Commission may, with the approval of the Minister, 
establish such committees as it thinks desirable for the purpose of con
sultation with the Commission in relation to the performance of its 

25 functions. 

(2) A consultative committee shall consist of a representative of 
each of such non-governmental organizations as the Commission deter~ 
mines and such other persons (if any) as the Commission considers 
appropriate. 

30 Division 2-Administrati•e Pro,isiom 

( Acting Chairman 

( 
35 

18. (I) The Minister may appoint a rerson to act as Chainnan-

(a) during a vacancy in the office of Chairman, whether or not an 
appointment has previously been made to·the office; or 

(b) during any period, or during all periods, when the Chairman is 
absent from duty or from Australia or is, for any reason, unable 
to perform the functions of bis office, 

but a person appointed to act during a vacancy shall not continue so to 
act for more than 12 months. 
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(3) Where a person is acting as Deputy Chairman in accordance 

( with paragraph (l) (b) and the office of Deputy Chairman becomes 
vacant while that person is so acting, that person may continue so to 
act until the Minister otherwise directs, the vacancy is filled or a period 

5 of 12 months from the Hate on which the vacancy occurred expires, 
whichever first happens. 

(4) The appointment of a person to act as Deputy Chairman ceases 

( to have effect if he resigns the appointment by writing signed by him and 
delivered to the Minister. 

10 (SJ Subject to sub-section 7 (6), while a person is acting as Deputy 
Chairman, he has, · and may exercise, all the powers and shall perform 
all the functions of the Deputy Chairman. 

(6) At any time when a person who is not a member of the Com-
. .. 

··:i~,' mission · is acting as Deputy Chairman, he shall be deemed -to be a 
15 member of the Commission for the purposes of the definition of " pre,. 

scribed person" in sub-section 3 (1) and for the purposes of sub-sections 
IS (1), 28 (3)and (6), 32 (1) and 33 (1). 

(7) The validity of anything done by a person purporting to act under 
sub-section (1) shall not be called in question on the ground that the 

;:_,i!. 
20 occasion for his appointment had not arisen, that there is a defect or , ,._ 

irregularity in or in connection with his appointment, that the appoint• 
ment had ceased to have effect or that the occasion for him to act had not 

f~. arisen or had passed. 

Terms and conditions of appointment 
kt. 

2S 20. (1) Subject to sub-section (2), a member holds office for such r: ~:· 
period, not exceeding 5 years, as is specified in the instrument of his i~~~~ 
appointment, but is eligible for re-appointment. ' '"'r-:. 

(2) A person who has attained the age of 65 years shall ·not be .f 

appointed as a member other than a parMime member and a person ("• 

30 shall not be appointed as a member other than a part-time member for a ~4 

period that extends beyond the date on which he will attain the age of 
65 years. 

(3) In relation to the appointment as a member of a Judge, other·than 
a Judge the age for whose retirement is 6S years, sub-section (2) has effect 

35 as if a reference to the age of 70 years were substituted in that sub-section 
( for each reference to the age of 65 years. 

(4) A member, other than a member who is a Judge, holds.office on 
such terms and conditions {if any) in respect of matters not provided 
for by this Act as are determined by the Governor-General. 

40 Remuneration and allowances •. -

( 21. (1) Subject to this section, a member shall be paid such rcmuner-
ation as is determined by the Remuneration Tribunal, but, if'.no determi-
nation of that remuneration by the Tribunal is in operation, he shall 
be paid such remuneration as is prescribed. 

·~ ... ~ . 

• 
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(2) A member shall be paid such allowances as are prescri~. 

(3) Sub-sections (1) and (2) have effect subject to the Remuneration 
Tribunals Act 1973. . . - · . . . . . 

(4) H a person who is a Judge is appointed as a member, be is not, 
while he receives salary or · annual ·· allowance as a .Judge; entitled to 5 
remuneration under this Act. · · · .. . , _ _ . 

Appofubnent_,iJudge _as memb'e'lrioft~"'aff~ ten~~~ ' . 
22. (l)The appointment of the holder· ofaju<licial office as a member, 

or service .by the hqlder of a judiclalofficc as a member," does not affect 
bis' tenurc"of that judicial offi~,_or his rank. -:title, status, p~encc, 10 
salary, annual or other allowances ·or ·other rights oi:·ptjvileges as the 
holder of that judicial office ·and; for all purposes~ his service' as a member 
shall be taken to be service as the holder ·of thatjudiclal office/ 

·. -,:•.j~•.:! • !_:\~ .:-:~~ '_:_ ·. : ·: _· . \ .. ' . 

(2) In this section, .. judiciat·omce_", ~ 
(a) an office of Judge of a 'court created by the Parliament{or . 15 

(b) an office_ the holder of which has, by virtue of his holding that 
office, • the -same status, as: a ,Judge of a •court created· by the 

: Parliament. 

LeaTe of absence 
23. (1) The Minister may grant to a full-time member. leavc·of absence 20 

from duty on such terms and conditions as to remuneration or otherwise 
as the Minister determines. . · .. · - :, . . . ·. ·. ' · · · '' · . · :· 

•• • ...... ' , ' • • • • ,· .' • • • • •' :'t • •• 

(l) The ~ter. may grant to a part-time member leave of absence 
from a ·meeting· of the Commission.'. . . . · ·, , · ·_. 

. ., .·. ~ . . . 

R.esigaatioli . ,. ·, ... (. , < ::· - ;__ -- 25 
. . . . . .. • ., .• : • .. ,·-·> ··•--'-· ' .. -. : ~ . . • . ,. - -; ' . . . . . -., . ' 

, -) 2'. A. member -may resig1(his:o~c:e _by~ writing_ ~gµed .by ~ -; and .~~1f~i ~~~:~~~~g~~~;~\~:'..~:1r::~:~_,:_ .'· ~· · .·-: .,_:,: ;!;:::;;_,, .:_:;:'.;_;. <-' .. 
Termination of appointment 
• ~- (1) The Govemor-Oeri~r,al_'-~y"t~ati ti:ic{'.-~p~futinen'ior a 

member by reason of misbehaviour 'or physical or mental incapacity. · 30 
(2) If~ :,.·; .. ·, , c-.... . . . .. - ' . . 

(a) a member. becomes b~pt, applies to. take the= benefit of any 
law. for . the relief of b~pt or insolvent debtors, compounds 
with .his creditors or makes .. an assignment· of his remuneration for 
their benefit; . . . - . - . . . 35 

(b) a . full-time member engages; except · with the approval of ' the 
Minister, in paid employment outside the duties ofhis office; 

(c) a full.:time member is absent from duty, except on leave granted by 
the Minister in accordance with sub-section 23 (1)/for 14 con-
secutive days, or for 28 days in any period of 12 months; 40 

( 
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(d) a part-time member is absent, except on leave granted by the 

( 
- Minister in accordance with sub-section 23 (2), from 3 con-

secutive meetings·of the Commission; or 

5 
(e) a member fails, without reasonable excuse, to comply with his 

obligations under section 26, 
.• \ 

the Governor-General shall terminate the appointment of that member. 

~f· ( (3) Sub-sections (1) and (2) do not apply to a member who is a Judge, 
but if a member who is a Judge ceases to be a Judge, the Governor-
General may terminate his appointment. 

10 Disclosure of interests 
26. (1) A member who has a direct or indirect pecuniary interest in a 

matter being considered or about to be considered by the Commission 
shall. as soon as possible after the relevant facts have come to his 
knowledge, disclose the nature of his interest at a meeting of the 

15 Commission. 

(2) A disclosure under sub-section (1) shall be recorded.in the minutes 
of the meeting of the Commission and the member shall not-

(a) be present during any deliberation of the Commission with respect 
to that matter; or 

20 (b) take part in any decision of the Commission with respect to that 
matter. 

Staff' 
-

27. (1) The staff necessary to assist the Commission shall be persona ' ~ 

appointed or employed under the Public Service A.ct 1922. ~~·' 

25 (2) The person administering the affairs of the C<>mmission pursuant to 
section 7 has all the powers of, or exercisable by, a Permanent Head under '.. -.•- · 

: ... · 
the Public Service Act 1922 so far as those powers relate to the branch of ~ •,t: .• 

: ., . 
the Australian Public Service comprising the staff referred to in sub-section 
(1) as if that branch were a separate Department of the Australian Public 

30 Service. 

( (3) For the purposes of sub-sections 25 (S) and (6) of the Public Service 
·r•-

I. 
A.ct 1922, the person administering the affairs of the Commission pursuant 
to section 7 shall be deemed to be a Permanent Head. ..... ,f:;_•· 

Meetings of tbe Commission 

( 
35 28. (1) The Minister or the Chairman may, at any time, convene a I . -·· . 

I 

meeting of the Commission. l 
( .. .,, 
'. ' 

\i 

:•.-£:•-· · 

(2) The Chairman shall convene such meetings of the Commission as, 
in his opinion, are necessary for the efficient performance of its functions. Ii 

I! 
i' 
! 

I 

ii 
-~ '111· 

I 
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(3) At a meeting of.the Commission-

(a) if the number of members for the time being holding office 
pursuant to an appointment under section 7 does not exceed 
7-a quorum is constituted by 4 members; or 

(b) in any other case-a quorum is constituted by a number of 
members that is not less than one--half of the number of members 
for the time being holding office pursuant to an appointment 
under section 7. 

5 

(4) The Chairman shall preside at all meetings of the Commission at 
which he is present. 10 

(S) If the Chairman is not present at a meeting of the Commission, 
the members present shall elect one of their number to preside at that 
meeting.. 

(6) Questions arising at a meeting of the Commission shall be deter-
mined by a majority of the votes of the members present and voting. 15 

(7) The person presiding at a meeting of the Commission baa a 
deliberative vote, and, in the event of an equality of votes, also baa a 
casting vote. · 

(8) The Commission may regulate the conduct of proceedings at its 
meetings as it thinks fit and shall cause minutes of those proceedings to 20 
be kept. 

(9) In relation to a time when a person is acting as Chwnnan, references 
in this section to the Chairman shall be read as references to that person. 

Annual report 
29. (1) The Commission shall, as soon ~ practicable after each 25 

30 June, prepare and furnish to the Minister a report of its operations 
under this or any other Act or under any State Act or law of a Territory 
during the year that .ended on that 30 June. 

(2) The first report of the Commission shall include a report of the 
operations of the Commissioner for Community Relations under the 30 
Racial Discrimination Act 1915 for the period that commenced immediately 
after the end of the year to which the last report furnished by the Com-
missioner for Community Relations under that Act related and ended · i I 
immediately before the commencement of this Act. 

Reports to be tabled in the Parliament 35 

30. The Minister shall cause a copy of every report furnished to him 
by the Commission under this Part to be laid before each House of the 
Parliament with.in IS sitting days of that House after the report is received 
by him. 
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PART III-MISCELLANEOUS 

Declaration of international instruments 

31. (l) The Minister may, after consulting with the appropriate Minister 
of each State and of the Northern Territory, by writing under his hand, 

S declare an international instrument. being-

(a) an instrument ratified or acceded to by Australia; or 
(b) a declaration that has been adopted by Australia, 

to be an international instrument relating to human rights and freedoms 
for the purposes of this Act. 

10 (2) Where the Minister makes a declaration under sub-section (1)-

(a) there shaH be published in the Gazett~ 
(i) a copy of the international instrument; 

(ii) a copy of Australia's instrument of ratification of or 
accession to the international instrument or of the terms of 

15 any explanation given by Australia of its vote in respect of 
the international instrument; and · 

(iii) a copy of the instrument of declaration under sub•section 
(I); and 

(b) the declaration under sub-section (1) has effect on and from the 
20 date on which the copies referred to in paragraph (a) were 

published in the Gazette or, if those copies were published in the 
Gazette on different dates, on the later or latest of those dates. 

(3) The provisions of section 48 (except paragraphs (1) (a) and (b) 
and sub-section (2)) and section 49 of the Acts Interpretation Act 1901 

25 apply, by force of this section, . to a declaration made under sub-section 
(1) of this section in like manner as those provisions apply to regulations. 

(4) Nothing in the provisions applied by sub-section (3) affects the 
operation of a declaration made under sub-section (I) at any time before 
it becomes void. or is· disallowed, in accordance with those provisions. 

30 Offences 

35 

40 

32. (1) A person shall not insult, hinder, obstruct. molest or interfere 
with-

(a) a member participating in an inquiry or examination by the 
Commission; or 

(b) a prescribed person holding an inquiry or carrying out an in
vestigation on behalf of the Commission. · 

(2) A person shall not-

(a) refuse to employ another person; 

(b) dismiss, or threaten to dismiss, another person from his 
employment; 

(c) prejudice, or threaten to prejudice, another person in his 
employment; or ;-

• 
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(d) intimidate or coerce, 0 1· impose any pecuniary or other penalty 
upon, another person, ( 

by reason that the other person-
(e) has made, or proposes to make, a complaint to the Commission; 
(f) has furnished or produced, or proposes to furnish or produce, any 5 

information or documents to the Commission or to a prescribed 
person; or /" 

(g) has given or proposes to give evidence before the Commission or 
( 

before a prescribed person. 

Penalty: $500. 10 

Protection from civil actions 
33~ (1) The Commission, a member or a person acting under the 

diiection or authority of the Commission is not liable to an action or 
other proceeding for damages for or in relation to an act done or omitted 
to be done in good faith in performance or purported performance of 15 
any function, or in exercise or purported exercise of any power or 
authority, conferred on the Commission. 

(2) Where-
(a) a CQ.ntplaint has been made to the Commission; or 
(b) a submission has been made, a document or information has been 20 

furnished, or evidence has been gi_ven, to the Commission, 

a person is not liable to an action, suit or proceeding in respect of loss, 
damage or injury of any kind suffered by another person by reason only 
that the complaint or submission was made, the document or information 
was furnished or the evidence was given. 25 

Non-disclosure of private information 
34. (1) A person who is, or has at any time been, a member of the 

Commission or a member of the staff referred to in section 27 or ~ or 
has at any time been, authorized to perform or exercise QY function or 
power of the Commission or any function or po'W'CI' on behalf of · the 30 
Commission shall not, either directly or indirectly, except in the perfor• 
mance of a duty under or in connection with this Act or in the performance 

C 
'I 

or·exercise of such a function or power-
(a) make a record of, or divulge or communicate to any person, any 

information relating to the affairs of another person acquired by 35 
him by reason of his office or employment under or forthe purposes 
of this Act or by reason of his being or having been so authorized; 

(b} make use of any such information as is mentioned in paragraph ( 
(a); or 

( c) produce to any person a document relating to the affairs of another 40 
person furnished for the purposes of this Act. 
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(2) A person who is. or has at any time been, a member of the Com-
mission or a member of the staff referred to in section 27 or is, or has 
at any time been. authorized to perform or exercise any function or 
power of the Commission or any function or power on behalf of the 

s Commission shall not be required-

(a) to divulge or communicate to a court any information relating to 
the affairs of another person acquired by him by reason of hia 

/ office or employment under or for the purposes of this Act or by 
' \ reason of his being or having been so authori2:ed; or 

10 (b) to produce in a court a document relating to the affairs of another 
person of which he has custody. or to which he has access, by 
reason of his office or employment under or for the purposes of 
this Act or by reason of his being or having been so authorized, 

except where it is necessary to do so for the purposes of this Act. 
I 

I 
IS (3) Nothing in this section prohibits a person from- ' I 

I 

(a) divulging or communicating information, or producing a docu- ' ,i 
ment, to an authority of a State or of the Northern Territory in I accordance with an arrangement in force under section 11; or ·I 

i' ·' (b) divulging or communicating information, or producing~ docu- (! 

!I 
20 ment, that is, or is included in a class of information that is or I 

class of documents that are. required or permitted by an Act 
to be produced, divulged or communicated, as the case may be. 

(4) In this section-

.. court O includes any tribunal, authority or person having power to 
25 require the production of documents or the answering of 

questions; 

•• produce *' includes permit access to. 

Penalty: $1,000 or imprisonment for 3 months, or both. 

Regulations .. . . 

30 35. The Governor-General may make regulations, not inconsistent · .... 

with this Act, prescribing all matters that are required or permitted by 
l . this Act to be prescribed or are necessary or convenient to be prescribed 

for carrying out or giving effect to this Act. 
i. 
' 

Cessation of operation of Act 

35 36. (1) This Act, unless sooner repealed, shall cease to be in force at 
the expiration of S years after the date of commencement of this Act. 

(2) For the purposes of section 8 of the Acts Interpretation Act 1901, 
when this Act ceases to be in force by virtue of sub-section (1), it shall 
thereupon be deemed to have been repealed by an Act other than this Act. 

I I 
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SCHEDULE 1 Section 3 

INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS 

The States Partks to the present Covenant, 

Considering that, in accordance with the principles proclaimed in the Charter of the 
United Nations, recognition of the inherent dignity and of the equal and inalienable rights 
of all members of the human family is the foundation of freedom, justice and peace in the 
world, 

Recognizing chat these rights derive from the inherent dignity of the human person, 

Recognizing that, in accordance with the Universal Declaration of Human Rights, the 
ideal of f,ee human beings enjoying civil and political freedom and freedom from fear and 
want can only be achieved if conditions are created whereby everyone may enjoy his civil and 
political rights, as well as his economic, social and cultural rights, 

Considtriltl/ the obligation of States under the Charter of the.United Nations to promote 
universal respect for, and observance ofi human rights and freedoms, · 

Realizing that the individual, having duties to other individuals and to the community 
to which he belongs, is under a responsibility to strive for the promotion and observance of 
the rights recogni:zcd in the present Covenant, 

Agree upon the followin( articles: 

PART l 

Article I 
I. All peoples have the right of self-determination. By virtue of that right they freely 

determine their political status and freely pursue their economic, social and cultural 
development. 

2. All peoples may, for their own ends, freely dispose of their naturai wealth and resources 
without prejudice to any obligations arising out of international economic co-operation, 
based upon the principle of mutual benefit, and international law. In no case may a people 
be deprived of its own means of subsistence. 

3. The States Parties to the present Covenant, including those having responsibility for 
the administration of Non-Self-Governing and Trust Territories, shall promote the realization 
of the right of self-determination, and shall respect that riaht, in conformity with the provisions 
of the Charter of the United Nations. 

PART II 
Article 2 

1. Each State Party to the present Covenant undertakes to respect and to ensure to all 
individuals within its territory and subject to its jurisdiction the rights rccogni:zcd in the 
present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, 
political or other opinion, national or social origin, propc~y. birth or other status. 

2. Where not already provided for by existing legislative or other measures, each State 
Party to the present Covenant undertakes to take the necessary steps, in accordance with 
its constitutional processes and with the provisions of the present Covenant, to adopt such 
legislative or other measures as may be necessary to give effect to the rights recognized in the 
present Covenant. 

3. Each State Party to the present Covenant undertakes: 
(a) To ensure that any person whose rights or freedoms as herein recognized are violated 

shall have an effective remedy, notwithstanding that the violation has been committed 
by persons acting in an official capacity; 

(b) To ensure tliat any person claiming such a remedy shall have his right thereto deter
mined by competent judicial, administrative or legislative authorities, or by any other 
competent authority provided for by the legal system of the State. and to develop the 
possibilities of judicial remedy; · ' · · 

(c) To ensure that the competent authorities shall enforce such remedies when granted. 

( tl 
I 

( I 
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SCHEDULE I-continued 

Article 3 

23 

The States Parties to the p.resent Covenant undertake to ensure the equal right of men and 
women to the enjoyment of all civil and p01itical rights set forth in the prcsent Covenant. 

Artfcle.4 

1. In time of public emergency which threatens the life of the nation and the existence of 
which is officially proclaimed, the States Parties to the present Covenant may take measures 
derogating from their obligations under the present Covenant to the extent strictly required 
by the exigencies of the situation, provided that such measures are not inconsistent with their 
other obligations under international law and do not involve discrimination solely on the 
srounds of race, colour, sex, language, religion or social origin. 

2. No derogation from articles 6, 7, 8 (paragraphs 1 and 2), 11, IS, 16 and 18 may be 
mado under this provision. · 

3. Any State Party to the present Covenant availing itself-of the right of derogation shall 
immediately inform the other States Parties to the present Covenant, through the intermediary 
of the Secretary-General of the United Nations, of the provisions from which it has derogated 
and of the reasons by which it was actua1ed. A further communication shall be made, through 
tbe umc intennediary, on the date on which it terminates such derogation. 

Article 5 

J. Nothing in the present Covenant may be interpreted as implying for any State, group 
or penon any right to engage in any activity or perform any act aimed at the destruction of 
any of the rights and freedoms recognized herein or at their limitation to a greater extent 
chan is provided for in the present Covenant. 

2. There shall be no restriction upon or derogation from any of the fundamental human 
riahts recognized or existing in any State Party to the present Covenant pursuant to law, 
convcntioos, regulations or custom on the pretext that the present Covenant docs not recognize 
such riahts or that it =aoizes them to a leuct: extent. 

PAllT III 
Article 6 

J. Bvcry human being has the inherent right to life. This right shall be protected by law. 
No one shall be arbitrarily deprived of his life. 

2. In countries which have not abolished the death penalty, sentence of death may be 
Imposed only for the most serious crimes in accordance with the law in force at the time 
of the commission of the crime and not contrary to the provisions of the ·present Covenant 
and to the Convention on the Prevention and Punishment of the Crime of Genocide. This 
penalty can only be carried out pursuant to a final judgment rendered by a competent court. 

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing 
io this article shall authorize any State Party to the present Cow:nant to derogate in any 
way from any obligalion assumed under the provisions of the Convention on the Prevention 
and Punishment of the Crime of Genocide. 

4. Anyone sentenced to death shall have the riaht to seek pardon or commutation of tbe 
sentence. Amnesty, pardon or commutation of the sentence or death may be granted in all 
cases. 

S. Sentence of death shall not be imposed for crimes committed by persons below eighteen 
yean; of age and shall not be carried out on pregnant women. 

6. ·Nothing in this article shall be invoked to delay or to prevent the abolition or capital 
punishment by any State Party to the present Covenant. 

Article 7 

No one shall be subjected to torture or to cruel, inhuman or dcgradina treatment or 
punishment. In particular, no one shall be subjected without his free consent to medical or 
ICieotific experimentation. 
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SCHEDULE l~ntinued 
Article 8 

1. No one shall be held in slavery; slavery and the slave-trade in all their fonm shall be 
prohibited. 

2. No one shall be held in servitude. 

3. (a) No one shall be required to pe_rfonn forced or compulsory labour; 
(b) Paragraph 3 (a) shall not be held to preclude, in countries where imprisonment 

with hard labour may be imposed as a punishment for a crime, the performance 
of hard labour in pursuance of a sentence to such punishment by a competent 
court; 

(c) For the purpose of this paragraph the term " forced or compulsory labour" shall 
not include: 

(i) Any work or service, not referred to in sub-paragraph (b), normally required 
of a person who is under detention in consequence of a lawful order of a 
court, or of a person during conditional release from such detention; 

(ii) Any service of a military character and, in countries where c:onscientioua 
objection is recognized, any national service required by law of conscientious 
objectors; 

(iii) Any service exacted in cases of emergency or calamity threatening the Jife 
or well-being of the community; 

(iv) Any work or service which forms part of normal civil obligations. 

Article 9 

I. Everyone has the right to liberty and security of person. No one-shall be subjected to 
arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds 
and in accordance with such procedure as are established by law. · 

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons of hia 
arrest and shall be promptly informed of any charges against him. 

3. Anyone arrested or detained on a criminal charge shall be brouaht promptly before 
a judge or other officer authorized by law to exercise judicial power and shall be entitled to 
trial within a reasonable time or to release. It shall not be the general rule that persons 
awaiting trial shall be detained in custody, but release may be subject to guarantees to appear 
for trial, at any other stage of the judicial proceedings, and, should occasion arise, for execution 
of the judgment. 

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings before a court, in order that that court may decide without delay on the lawfulnc:11 
of his. detention and order his release if the detention is not lawful. 

S. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable 
right to compensation. · 

Article 10 
1. All persons deprived of their liberty shall be treated with humanity and with respcc;t 

for the inherent dignity of the human person. 

l. (a) Aocused persons shall, save in exceptional circumstances, be segregated from 
convicted persons and shall be subject to separate treatment appropriate to their 
status as unconvicted persons; 

(b) Ao:used juvenile persons shall be separated from adults and brought as speedily 
as pos.sible for adjudication. 

3. The penitentiary system shall comprise treatment of prisoners the essential aim of which 
shall be their reformation and social rehabilitation. Juvenile offenders shall be segrepted 
from adults and be accorded treatment appropriate to their age and legal status. 

Article JI 
No one shall be imprisoned merely on the ground of inability to fulfil a cootnctual 

obliption. 

( 
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Article 12 
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l. Everyone lawfully within the territory of a State shall, within that territory, have the 
right to liberty of movement and freedom to choose his residence. 

2. Everyone shall be free to leave any country, including his own. 

3. The above-mentioned rights shall not be subject to any restrictions except those which 
are provided _by law, are necessary to protect national security. public order (ore/re public), 
public health or morals or the rights and freedoms of others, and are consistent with the 
other rights recognized in the present Covenant. 

4. No one shall be arbitrarily deprived of the right to enter his own country. 

Article JJ 

An alien lawfully in the territory of a State Party to the present Covenant may be expelled 
therefrom only in pursuance of a decision reached in accordance with law and shall, except 
where compelling reasons of national security otherwise require, be allowed to submit the 
ccasons against his expulsion and to havc his case reviewed by, and be represented for the 
purpose before, the compclent au1hority or a person or persons especially designated by the 
compelent authority. • 

Article /4 

l. All persons shall be equal before the courts and tribunals. In the determination of any 
criminal charge against him. or of his rights and obligations in a suit al law, everyone shall 
be entitled to a fair and public hearing by a competent, independent and impartial tribunal 
established by law. The Press and the public may be excluded from all or part of a trial for 
reasons of morals, public order (ordtt public) or national security in a democratic society, 
or when the interest of the private lives of the panics so requires, or to the extent strictly 
necessary in the opinion of the coun in special circumstances where publicity would prejudice 
the interests of justice; but any judgment rendered in a criminal case or in a suit at law shall 
be made public except where the in1erest or juvenile persons otherwise requires or the_ pro
ceedings concern matrimonial disputes or the guardianship of children. 

2. Everyone charged with a criminal offence shall have the right to be presumed innocent 
until proved guilty according to law. 

3. In the determination or any aiminal charge against h1m, everyone shall be entitled to 
the following minimum guarantees, in full equality: 

(a) To be informed promptly and in detail in a language which he understands of the 
nature and cause of the charge against him; 

(b) To have adequate time and facili1ies for the preparation of his defence and to com
municate with counsel of his own choosing; 

(c) To be tried without undue delay; 
(d) To be tried in his presence, and to defend himself in person or through legal assistance 

of his own choosing; lo be infonned, if he does not have legal assistance, of this right; 
and to have legal assislance assigned to him, in any case where the interests of justice 
so require, and withoul payment by him in any such case if he does not have sufficient 
means to pay for it; 

(t) To examine. or have examined, the witnesses against him and to obtain the attendance 
and examination of witnesses on his behalf under the same conditions as witnesses 
against him; 

(f) To have the free assistance of an interprc1er if he cannot understand or speak the 
language used in court; 

(.r) Not to be compelled 10 testify against himself or to confess guilt. 

4. In the case of juvenile persons, the proocdure shall be such as will take account or their 
age and the desirability of promoting their rehabilitation. 

5. Everyone convic1ed of a crime shall have the right to his conviction and sentence bein1 
reviewed by a higher tribunal according to law. 
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6. When a person has by a final decision been convicted of a criminal offence and when 

aubsequently his conviction has been reversed or he has been pardoned on the ground that 
a new or newly discovered fact shows conclusively that there has been a miscarriage of 
justice, the person who has suffered punishment as a result of such conviction shall be com• 
pensated according to law, unless it is proved that the non-disclosure of the unknown fact in 
time is wholly or partly attributable lo him. 

7. No one shall be liable to be tried or punished again for an offence for which he has 
already been finally convicted or acquitted in accordance with the law and penal procedure of 
each country. · 

Article 15 

1. No one shall be held guilty of any criminal offence on account of any act or omission 
:which did not constitute a criminal offence, under national or international Jaw, at the time 
when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable 
at the time when the criminal offence was committed. If, subsequent to the commission of the 
offence, provision is made by law for the imposition of a lighter penalty, the offender shall 
benefit thereby. 

2. Nothing in this article shall prejudice the trial and punishment of any person for any act 
or omission which, at lhe time when it was committed, was criminal according to the general 
principles of law recognized by the community or nations. , 

Articlt: 16 

Everyone shall have the right to recognition everywhere as a person before the law. 

Article 17 

1. No one shall be subjected 10 arbitrary or unlawful interference with his privacy, family, 
home or correspondence, nor to unlawful attacks on his honour and.reputation. 

2. Everyone has the right to the protection of the law against such interference or attack.,. 

Article 18 

I. Everyone shall have the right to freedom of thought; conscience and religion. This 
right shall include freedom to have or to adopt a religion or belief of his choice, and freedom, 
either individually or in community with others and in public or private, to manifest his 
religion or belief in worship, observance, practice and teaching. 

2. No one shall be subject to coercion which would impair his freedom to have or to 
adopt a religion or belief of his choice. 

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations 
as are prescribed by law and are necessary to protect public safety, order, health, or morals 
or the fundamental righ1s and freedoms of others. 

4. The States Parties to the present Covenant undertake to have respect for the liberty of 
parents and, when applicab!e, legal guardians to ensure the religious and moral education of 
their children in conformity with their own convictions. 

.Article /9 

1. Everyone shall have the right to hold opinions without interference. 

2. Everyone shall have the right to freedom of expression; this right shall include freedom 
to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either 
orally, in writing or in print, in the form of art, or through any other media of his choice. 

3. The exercise of the rights provided for in paragraph 2 of this article carries with it 
special duties and responsibilities. It may therefore be subject to certain restrictions, but 
these shall only be such as are provided by law and arc necessary: 

(a) For respect of the rights or reputations of others; 

(b) For the protection of national security or of public order (ordre public), or of public 
health or morals. 

Articlt 20 

l. Any propaganda for war shall be prohibited by law. 
2. Any advocacy of national, racial or religious hatred that coDStitutc:1 incitement ao 

discrimination, hostility or violence shall be prohibited by law. 

( 
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Article 21 
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The right of peaceful assembly shall be recogni:zed. No restrictions may be placed on the 
exercise• of this right other than those imposed in conformity with the law and which are 
necessary in a democratic society in the interests.of national security or public safety, public 
order (ordre public); the·protection of public health or morals or the protection of the right5 
and freedoms of others·. 

Article 22 

1. Everyone shall have the right lo freedom of association with others, including the right 
to fonn and join trade unions for the protection of his interests. 

2. No restrictions may be placed on the ~xcrcise or this right other than those which are 
prescribed by law and which are necessary in a democratic society in the interests of national 
security or public safety, public order (ordre public), the protcctioo or public health or morals 
or the protection of the rights and freedoms or others. This article shall not p~nt the 
imposition of lawful restrictions on members of the armed forces and of the police in their 
exercise of this right. 

3. Nothing in this article shall authorize States Parties to the International Labour Organiu
tion Convention of 1948 concerning Freedom of Association and Protection of the Right to 
Organize to take legislative measures which would prejudice, or to apply the law in such a 
manner as to prejudice, the guarantees provided for in that Convention. 

Article 23 

1. The family is the natural and fundamental group unit of society and is entitled to 
protection by society and the State. 

2. The right of men and women of marriageable age to many and to found a family 1hall 
be rccosruzcd. 

3. No marriage shall be entered into without the fn:e and full consent of the intendina 
spauses. 

-4. States Parties to the present Covenant shall take appropriate steps to ensure equality of 
rights and responsibilities of spouses as to marriaae, durinc marriage and at its dissolution.· 
ln the case of dissolution, provision shall be made for the necessary protoctiO<'I of any children. 

Article 24 
I. Every child shall have, without any discrimination as to race, COIO!Jl', sex. lansua1e, 

religion, national or social origin, property or birth, the right to such measures or protection 
u are required by his status as a minor, on the part of his family, society and the State. 

2. Every child shall be registered immediately after birth and shall have a name. 

3. Every child has the right to acquire a nationality. 

Article 25 

Every citizen shall have the right and the opportunity, without any of the distinctions 
mentioned in article 2 and without unreasonable restrictions: 

(a) To lake part in the conduct of public affairs, directly or through freely chosen rep~ 
sentatives; 

(b) To vote and to be elected at genuine periodic elections which shall be by universal 
and equal suffrage and shall be held by secret ballot, guaranteeing the free upression 
of the will of the electors; 

(c) To have access, on general terms of equality, to public scrvioe in his country. 

Article 26 

All persons are equal before the law and arc entitled without any discrimination to the 
equal protection of the law. In this respect, the law shall prohibit any discrimination and 
guarantee to all persons equal and effective protection against discrimination on any around 
such u race, colour, sex, laneuage, religion, Political or other opinion. national or social 
orisin, property, birth or other status. 
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Article 27 
Io those States io which ethnic, religious or linguistic minorities exist. persoos belonaioa to 

111cb minorities shaJI not be denied the right, in community with the other members or their 
p:oup, to ~ their own culture, to profess and practise their own religion, or to \de their 
ownlanguaae. 

PUT IV 
Article 28 

1. There shall bo established a Human Rights Committee (hereafter refencd co lo the 
prcaent Covenant as the Committee). It shall consist of eighteen members and shall carry out 
the functions bcrcinafter provided. 

2. The Committee shall be composed or nationals of the States Parties to the present 
CoYcoant who shall bo persons or high moral character aod recognized competenoe in the 
field or human ri&hts, consideration bcio1 given to the usefulncA of the participation of aome 
penom having lepl experience. 

3. The members of the Committee shall be elected and shall serve in their personal c:apadty. 

Article 29 
1. The members of the Committee shall be elected by secret ballot from a list or persom 

posses.ting the quali6cations prescribed io article 28 and nominated for the purpose by the 
States Parties to the present Covenant. 

2. Each State Party to the present Covenant may nominate not more than two person1. 
'Ibex pcnoos shaJI be nationals of the nominating State. 

3. A person shall be eligible for renomination . 

. Article JO 

1. The initial election shall be held no later than six months after the date of the catry into 
force of the present Covenant. 

2. At least four months before the date or each election to the Committee, other than an 
election to fill a vacancy declared in accordance with article 34, the Sccretary-Oeocral of the 
United Natioos shall address a written invitation to the States Parties to the prcscot Covenant 
to 1Ubmit their nominations for membership of the Commiitcc within three months. 

3. The Secretary-General of the United Nations shall prepare a list in alphabetical order or 
all the persons thus nominated, with an indication of the States Parties which have nominated 
them, and shall submit it to the States Partic:a to the present Covenant no later than ODO month 
before the date of each election. 

4. Elections or the members of the Committee shall be held at a meeting of the States Parda 
to ·the present Covenant convened by the Secretary-General of the United Nations at the 
Headquartcn of the United Nations. At that meeting, for which two-thirds of tho Statea 
Parties to the present Covenant shall coostituie a quorum, the persons elected to the Com· 
mittcc shall be those nominees who obtain the largest number of votes and an absolute ~ty 
of tho votca or the representatives of States Parties present and voting. 

Artie/~ 31 

I. 'Ibo Committee may not Include more than one national or the AJDC State. 
2. Io the election of the Committee, consideration shall be given to equitable gcop-apbical 

distribution of membership and to the representation or the different forms of civilization 
and of tM principal leaal systems. 

Ar1icle 32 

1. The members of the Committee shall be elected for a term of four years. They shall be 
eligible for rc-dcction if renominated. However, the terms of nine of the members elected 
at the first election shall expire at the end of two years; immediately after the first election, 
the names of these nine members shall be chosen by lot by the Chainnan of the meetina 
referred to in article 30, paraaraph 4. 

2. Elections at the expiry of office shall be held in accordance with the prec:edina articJ01 
or this part of the present Covenant. 

( 

( 

( 
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Article JJ 

29 

1. If, in the unanimous opinion of the other members, a member of the Committee hu 
ceased to carry out his functions for any cause other than absence of a temporary character, 
the Chairman or the Committee shall notify the Secretary-General of the United Nations, 
who shall then· declare the seat of that member to be vacant. 

2. Io the cvcot of the death or the resignation of a member of the Committee, the Chairman 
shall inuncdiately notify the Secretary-General of the United Nations, who shall declaR the 
&eat vacant from the date of death or the date on which the resignation takes effect. 

Article J4 

1. When a vacancy is declared ln accordane;e with article 33 and if the term of office of 
the member to be replaced does not expire within six months or the declaration of the vacancy, 
the Secretary-General of the United Nations shall notify each of the States Parties to the present 
Covenant, which may within two months submit nominations in accordance with anicle 29 
for the purpose or filling the vacancy. 

2. The Secretary-General of the United Nations shall prepare a list in alphabetical order 
of the persons thus nominated and shall submit it to the States Parties to the present Covenant. 
The election to fill the vacancy shal! then take place in accordance with the relevant provisions 
of this part of the present Covenant. 

3. A member of the Committee elected to fill a vacancy declared in accordance with 
article 33 shall hold office for the remainder of the term of the member who vacated the seat 
on the Committee under the provisions of that article. 

Article JS 

The members of the Committee shall, with the approval of the General Assembly of the 
United Nations, receive emoluments from United Nations resources on such terms aod 
«inditions as the General Assembly may decide, having regard to the importance of the 
Committee's responsibilities. 

Article J6 

The Secretary-General of the United Nations shall provide the necessary staff and facilitiea 
for the effective performance of the functions of the Committee under the present Covenant. 

Article J7 
1. The Secretary-General of the United Nations shall convene the initial meeting of Ibo 

Committee at the Headquarters of the United Nations. 

2. After its initial meeting, the Committee shall meet at such times as shall be provided 
in its rules of procedure. 

3. The Committee shall normally meet at the Headquarters of the United Nations or at 
the United Nations Office at Geneva. 

Article JB 
Every member of the Committee shall, before taking up his duties, make a solemo 

declaration in open committee that he will perform his functions impartially aod coo
scientiously. 

Article J9 
1. The Committee shall elect its officers for a term of two years. They may be re-elected. 

2. The Committee shall establish its own rules ofprocedure, but these rules shall provide, 
brier ali4, that: 

(a) Twelve members shall constitute a quorum; , 
(b) Decisions of the Committee shall be made by a majority vote of the members present. 

Article 40 
1. The States Parties to the present Covenant undertake to submit reports on the measures 

they have adopted which give effect to the rights recognized herein and on the progress made 
in the enjoyment of those rights: 

(a) Within one year of the entry into force of the present Covenant for the States Parties 
concerned; 

(b) Thereafter whenever the Committee so requests. 
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2. All reports shall be submitted to the Secretary-General of the United Nations, who shall 

transmit them to the Committee for consideration. Reports shall indicate the factors and 
difficulties, if any, affecting the implementation of the present Covenant. 

3. The Secretary-General of the United Nations may, after consultation with the Com
mittee, transmit to the specialized agencies concerned copies of such parts of the reports as 
may fall within their field of competence. 

4. The Committee shall study the reports submitted by the States Parties to the present 
Covenant. It shall transmit its reports, and such general comments as it may consider 
appropriate, to the States Parties. The Committee may also transmit to the Economic and 
Social Council these comments along with the copies of the reports it has received from States 
Parties to the present Covenant. 

5. The States Parties to the present Covenant may submit to the Committee observations 
oo any comments that may be made in accordance with paragraph 4 of this article. 

Article 41 

1. A State Party to the present Covenant may at any time declare under this article that 
it recognizes the competence of the Committee to receive and consider communications to 
the effect that a State Party claims that another State Party is not fulfilling its obligations 
under the present Covenant. Communications under this article may be received and con
sidered only if submitted by a State Party which has made a declaration recognizing in regard 
to itself the competence of the Committee. No communication shall be reocived by the Com
mittee if it concerns a State Party which has not made such a declaration. Communicatiom 
reocivcd under this article shall be dealt with in accordance with the following procedure: 

(a) If a State Party to the present Covenant considers that another State Party is not 
giving effect to the provisions of the present Covenant. it may, by written com
munication, bring the matter to the attention of that State Party, Within three moothl 
after the receipt of the communication, the receiving State shall afford the State 
which sent the communication an explanation or aoy other statement io writina 
clarifying the matter which should include, to the extent possible and pertiocat, 
reference to domestic procedures and remedies taken, pending, or available in the 
matter. 

(b) If the matter is not adjusted to the satisfaction of both States Parties concerned within 
six months after the receipt by the receiving State of the initial communication, either 
State shall have the right to refer the matter to the Committee, by notice given to tho 
Committee and to the other State. 

(c) The Committee shall deal with a matter referred to it only after it has ascertained that 
all available domestic remedies have been invoked and exhausted in the matter, in 
conformity with the generally recognized principles of international Jaw. This lhaJ.J not 
be the rule where the application of the remedies is unreasonably prolon,ed. 

(d) The Committee shall hold closed meetings when examining communications under 
this article. 

(,) Subject to the provisions of sub-paragraph (c), the Committee shall make available 
its good offices to the States Parties concerned with a view to a friendly solution or 
the matter on the basis of respect for human rights and fundamental freedoms as 
recognized in the present Covenant. 

(f) In any matter referred to it, the Committee may call upon the States Parties con
cerned, referred to in sub-paragraph (b), to supply any relevant information. 

C,) The States Parties concerned, referred to in sub-paragraph (b), shall have the right to 
be represented when the matter is being considered in the Committee and to malce 
submissions orally and/or in writing. 

(A) The Committee shall, within twelve months after the date of receipt of notice under 
aub-paracraph (b), submit a report: 

(i) If a solution within the terms of sub-paragraph (e) is reached, the Committee 
shall confine its report to a brief statement of the facts and of the solution 
reached; 

(ii) If a solution within the terms of sub-paragraph (e) is not reached, the Com
mittee shall confine its report to a brief statement of the facts; the written 
submissions and record of the oral submissions made by the State.t Partice 
concerned shall be attached to the report. 

lo nay matter, the report shall be communicated to the States Parties concerned. 

( 
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2. The provisions of this article shall come into force when ten Scales Parties to the present 

Covenant have made declarations under paragraph l of this article. 
Such declarations shall be deposited by the Stales Parties with the Secretary-General of 

the United Nations, who shall transmit copies thereof to the other States Parties. A de<;laration 
may be withdrawn at any time by notification to the Secretary-General. Such a withdrawal 
shall not prejudice the consideration of any matter which is the subject of a communication 
already transmitted under this article; no furlher communication by any State Party shall be 
received after the notification of withdrawal of the declaration has been received by· tho 
Secretary-General, unless the State Party concerned has made a new dedaratiori. 

Article 42 

I. (a) If a matter referred to the Committee in accordance with article 41 is not resolved 
10 the satisfaction of the States Parties concerned, the Committee may, with the 
prior consent of the States Parties concerned, appoint an ad l1oc Conciliation Com
mission (hereinafter referred to as the Co~ission). The good offices of the Com
mission shall be made available to the States Parties concerned with a view to an 
amicable solution of the matter on the basis of respect for the present Covenant; 

(b) The Commission shall consist of five persons acceptable to the States Parties con
cerned. If the States Parties concerned fail to reach agreement within three months 
oo all or part of the composition of the Commission the members of the Commission 
concerning whom no agreement has been reached shall be elected by secret ballot 
by a two-thirds majority vote of the Committee from among its members. 

2. The members of the Commission shall serve in their personal capacity. They shall not 
be nationals of che States Parties concerned, or of a State not party to the present Covenant, 
or of a Stale Party which has not made a declaration under article 41. 

3. The Commission shall elect its own Chairman and adopt its own rules of procedure. 

4. The meetings of the Commission shall normally be held at the Headquarters of the 
United Nations or al the United Nations Office at Geneva. However, they may be held at 
such other convenient places as the Commission may determine in consultation with tho 
Secretary-General of the United Nations and the States Parties concerned, 

5. The secretariat provided in accordance with article 36 shall also service the commissiom 
appointed under this article. 

6. The information received and collated by the Committee shall be made available to tho 
Commission and the Commission may call upon the States Parties concerned to supply any 
other relevant-information. 

7. When the Commission has fully considered the matter, but in any event not later than 
twelve months after having been seized of the matter, it shall submit to the Chairman of the 
Committee a report for communication to the Stales Parties concerned. 

(a) If the Commission is unable to complete its consideration of the matter within twelve 
months, it shall confine its reparl to a brief statement of the status of its consideration 
of the mailer; 

(b) U an amicable solution to the matter on the basis of respect for human rights as 
recognized in the present Covenant is reached, the Commission shall confine its report 
to a brief statement of the facts and of the solution reached. 

(c) If a solution within the terms of sub-paragraph (b) is not reached, the Commission's 
report shall embody its findings on all questions of fact relevant to the issues between 
the States Parties conoemed, and its views on the possibilities of an amicable solution 
of the mailer. This report shall also contain the written submissions and a record of 
the oral submissions made by the States Parties concerned. 

(d) If the Commission's report is submitted under sub-paragraph (c), the States Parties 
concerned shall, within three months of the receipt of the reparl, notify the Chairman 
of the Committee whether or not Ibey accept the contents of the report of the Com
mission. 

8. Tht provisions of this article arc without prejudice to the responsibilities of the Com
mittee Wider article 41. 

9. The States Parties concerned shall share equally all the expenses of the members of the 
Commission in accordance: with estimates to be provided by the Secretary-General ot the 
United Nations. 

' -: -.· , ... ,:: ; 

' ·' 
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10. The ~lary-General of th~ United Nations shall be empowered to pay the expenses 

of lhe members of the Commission, if necessary, before reimbursement by the States Parties 
concerned, in accordance with paragraph 9 of this article. 

Article 41 

The members of the Committee, and of the ad hoc oonciliation commissions which may 
be appointed under article 42, shall be entitled to the faciliries, privileges and immunities of 
experts on mission for the United Nations as laid down in the relevant sections of the Con
vention on the Privileges and Immunities of the United Nations. 

Article 44 

The provisions for the implementation of the present Covenant shall apply without 
prejudice to the procedures prescribed in the field of human rights by or under the constituent 
instruments and the conventions of .the United Nations and of the specialized agencies and 
shall not prevent the States Parties to the present Covenant from having recourse to other 
procedures for settling a dispute in accordance with general or ,pec:ial international agreement, 
in force between them. 

Article 4j 

The Committee shall submit to the General Assembly of the United Nations through the 
Economic and Social Council, an annual report on its activities. 

PART V 
Article 46 

Nothing in the present Covenant shall be interpreted as impairing the provisions of the 
Charter of the United Nations and of the constitutions of the specialized agencies which 
define the respective responsibilities of the various oraans of the United Nations aod of the 
apecializcd agencies in regard to the matters dealt with in the present Covenant. 

Art/ck 47 

Nothing io the present Covenant shall be intCIJ)retcd as impairing the inherent right of 
all peoples to enjoy and utilize fully and freely their natural wealth and resources. 

PART VI 

Article 48 

I. The present Covenant is open for signature by any State Member or the United Nationa 
or member of any of its specialized agencies, by any State Party to the Statute of the Inter
national Coun of Justice, and by any other .State which has been invited by the General 
Assembly of the United Nations to become a party to the present Covenant. 

2. The present Covenant is subject to ratification. Instruments of ratification shall be 
deposited with the Secretary-General of the United Nations. 

3. The present Covenant shall be open to accession by any State referred to in paragraph 1 
of this article. 

4. Accession shall be effected by the deposit of an instrument o( accession with the 
Seccetary-Gencral or the United Nations. 

5. The Secretary-General of the United Nations shall inform all States which have signed 
this Covenant or acceded to it of the deposit of each instrument of ratification or accession. 

Article 49 

I. The ptcSCDt Covenant shall enter into force three months after the date of the deposit 
with the Secretary-General of the United Nations of the thirty-fifth instrument of ratification 
or instrument of accession. 

2. For each State ratifying the present Covenant or acceding to it af'tec the deposit of the 
thirty-fifth instrument of ratification or instrument of accession, the present Covenant shall 
enter into force three months after the date of the deposit of its own instrument of ratification 
or instrument of accession. 

.Article JO 
The provisions of the present Covenant shall extend to all puts of federal States without 

any limitations or exceptions. 

( 
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Article 51 

33 

I. Any State Party to the present Covenant may propose an amendment and file it with 
lhe Secretary-General of the United Nations. The. Secretary-General of the United Nations 
shall thereupon communicate any proposed amendments to the States Parties 10 the present 
Covenant with a request that they notify him whether they favour a conference of States 
Parties for the purpose of considering and voting upon the proposals. In the event that at 
least one third of the States Parties favours such a conference, the Secretary-General shall 
convene the conference under the auspices of the United Nations. Any amendment adopted 
by a majority of the States Parties present and voting at the conference shall be submitted 
to the General Assembly of the United Nations for approval. 

2. Amendments shall come into force when they have been approved by the General 
AsY.:mbly of the United Nations and accepted by a two-thirds majority of the Slates Parties 
to the present Covenant in accordance with their respective constitutional processes. 

3. When amendments come into force, they shall be binding on those States Pauies which 
have accepred them, other Slates Parties still being bound by the provisions of the present 
Covenant and any earlier amendment which they ha.ve accepted. 

Article 52 

Irrespective of the notifications made under article 48, paragraph 5, the Secretary-General 
of the United Nations shall inform all States referred to in paragraph 1 of the same article 
or the following parliculars: 

(a) Signatures, ratifications and accession under arlicle 48; 

(b) The dale of the entry into force of the present Covenant under article 49 and the date 
of the entry into force of any amendments under article 51. 

Article 53 

1. The present Covenant, of which the· Chinese, English, French, Russian and Spanish 
texts are equally aulhentic, shall be deposited in the archives of the United Nations. 

2. The Secretary-General of the United Nations shall transmit certified copies of the present 
Covenant to all States referred to in ar1icle 48. 

IN FAITH WHEREOF the undersigned, being duly authorized thereto by their respective 
Governments, have signed the present Covenant, opened for signature at New York, on the 
nineteenth day of December, one lhousand nine hundred and sixty-six. 

SCHEDULE 2 Section 3 

DECLARATION OF THE R[GHTS OF TIJE CHILD 

Whereas the peoples of the United Nations have, in the Charter, reaffirmed their faith in 
fundamental human rights and m the dignity and worth of the human person, and have 
determined to promote social progress and better standards of life in larger freedom, 

Where-as the United Nations has, in the Universal Declaration of Human Rights. pro
claimed that everyone is entitled to all the rights and freedoms set forth therein, without 
distinction of any kind, such as race, colour, seK, language, religion, political or other opinion, 
national or social origin, property, birth or other status, 

Whereas the child, by reason of his physical and mental immaturity, needs special safeguards 
and care, including appropriate legal protection, before as well as after binh. 

Whereas the need for such special safeguards has been stated in the Geneva Declaration of 
the Rights of the Child of 1924. and recognized in the Universal Declaration of Human Rights 
and in the statutes of specialized agencies and international organizations concerned with the 
welfare or children, 

Whereas mankind owes to the child the best it has to give, 

Now therefore, 

The General Assembly 

I 
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SCHEDULE 2-continued 

P;oclaims this Declaration of the Rights of the Child to the end that he may have a happy 
childhood and enjoy for his own good and for the good of society the rights and freedoms 
herein set forth, and calls upon parents, upon men and women as individuals, and upon volun
tary organizations, local authorities and national Governments to recognize these rights and 
strive for their observance by legislative and other measures progressively taken in accordance 
with the following principles: 

Principle I 
The child shall ei\ioy all the rights set forth in this Declaration. Every child, without any 

exception whatsoever, shall be entitled to these rights, without distinction or discrimination 
on account of race, colour, sex, language, religion, political or other opinion, national or 
social origin, property, birth or other status, whether of himself or of his family. 

Principle 2 
The child shall enjoy special protection, and shall be given opportunities. and facilities, by 

law and by o~her means, to enable him to develop physically, mentally, morally, spiritually 
and socially in a healthy and normal manner .and in conditions of freedom and dignity. In 
the enactment of laws for this purpose, the best interests of the child shall be the paramount 
consideration. 

Principle 3 

The child shall be entitled from his birth to a name and a nationality. 

Principle 4 • 

The child shall enjoy the benefits of social security. He shall be entitled to grow and develop 
in health; to this end, special care and protection shall be provided both to him and to his 
mother, including adequate pre-natal and post-natal care. The child shall have the right to 
adequate nutrition, housing, recreation and medical services. 

Principle 5 

The child who is physically, mentally or socially handicapped shall be given the special 
treatment, education and care required by his particular condition. 

Principle 6 

The child, for the full and harmonious development of his personality, needs love and 
understanding. He shall, wherever possible, grow up in the care and under the responsibility 
of his parents, and, in any case, in an atmosphere or affection and of moral and material 
security; a child of tender years shall not, save in exceptional circumstances, be separated from 
his mother: Society and the public authorities shall have the duty to extend particular care to 
children without a family and to those without adequate means of support. Payment of State 
and other assistance towards the maintenance of children of large families is desirable. 

Principle 7 
The child is entitled to receive education, which shall be free and com;>ulsocy, at least in 

the elementary stages. He shall be given an education which will promote his general culture 
and enable him, on a basis of equal opportunity, to develop his abilities, his individual judg• 
ment, and his sense of moral and social responsibility, and to become a· useful member of 
society. 

The best interests of the child shall be the guiding principle of those responsible for his 
education and guidance; that responsibility lies in the first place with his parents. 

The child shall have full opportunity for play and recreation, which should be directed to 
the same purposes as education; society and the public authorities shall endeavour to promote 
the enjoyment of this right. 

Principle 8 
The child shall in all circumstances be among the first to receive protection and relief. 

Principle 9 
The child shall be protected against all forms of neglect, cruelty and exploitation. He shall 

not be the subject of traffic, in any form. 
The child shall not be admitted to employment before an appropriate minimum age; he 

shall in no case be caused or permitted to engage in any occupation or employment which 
would prejudice his health or education, or interfere with his physical, mental or moral 
development. 

( 
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SCHEDULE 2-----<:ontinued 
Principle 10 

35 

The child shall be protected from practices which may foster racial, religious and any other 
form of discrimination. He shall be brought up in a spirit of understanding, tolerance, friend• 
ship among peoples, peace and universal brotherhood, and in full consciousness that his 
energy and talents should be devoted to the service of his fellow men. 

SCHEDULE 3 Section 3 

DECLARATION ON THE RIGHTS OF MENTALLY RETARDED PERSONS 
The General Assembly, 

Mindful of the pledge of the States Members of the United Nations under the Charter 
to take joint and separate action in co-operation with the Organization to prol'!lote. higher 
standards of living, full employme_nt and conditions of economic and social progress and 
development, 

Reaffirming faith in human rights and fundamental freedoms and in the principles of 
peace, of the dignity and worth of the human person and of social justice pcoclaimcd in the 
Charter, 

.&calling the principles of the Universal Declaration of Human Rights, the International 
Covenants on Human Rights, the Declaration of the Rights of the Otild and the standards 
already set for social progress in the constitutions, conventions, recommendations and resolu
tions of the Jnt_ernational Labour Organisation, the United Nations Educational, Scientific 
and Cultural Organi1.ation, the World Health Organi1.ation, the United Nations Otildren's 
Fund and other organi1.ations concer~d, 

Emphasizing that the Declaration on Social Progress and Development has proclaimed the 
ncccssity of protecting the rights and assuring the welfare and rehabilitation of the physically 
and mentally disadvantaged, 

Bearing in mind the necessity of assisting mentally'retardcd pcrsom to develop their abilities 
in various fields of activities and of promoting their integration as far as possible in normal 
life, 

Aware that certain countries, at their present stage of development, can devote only 
limited efforts to this end, 

Proclaims this Declaration on the Rights of Mentally Retarded Persons and calls for 
national and international action to ensure that it will be used as a common basis and frame 
of reference for the protection of these rights: 

l. The mentally retarded person has, to the maJ1imum degree of feasibility, the same rights 
as other human beings. 

2. The mentally retarded person has a right to proper medical care and physical therapy 
and to such education, training, rehabilitation and guidance as will enable him to develop 
his ability and llllUimum potential. 

3. The mentally retarded person has a right to economic security and to a decent standard 
of living. He has a right to perform productive work or to engage in any other meaningful 
occupation to the fullest possible eJ1tent of his capabilities. 

4. Whenever possible, the mentally retarded person should live with his own family or 
with foster parents and participate in different forms or community life. 1be family with 
which he lives should receive assistance. If care in an institution becomes nccessa.ry, it should 
be provided io surroundings and other circumstanet;" as close as possible to those of normal 
life. 

S. The mentally retarded person has a right to a qualified guardian when this is required 
to protect his personal well-being and interests. 

6. 1be mentally retarded person has a right to protecti<>n from exploitation, abuse and 
degrading treatment. If prosecuted for any offence, he shall have a right to due pcoccss of law 
with full recognition being given to his degree of mental responsibility. 

7. Whenever mentally retarded persons are unable, because of the severity of their handi
cap, to aercise all their rights in a meaningful way or it should become necessary to restrict or 
deny some or all of these rights, the procedure used for that ~triction or denial of ri&bts 
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SCHEDULE 3-continued 
must contain proper legal safeguards against every" form of abuse. This procedure must !;,;-; 
based on an evaluation of the social capability of the mentally retarded person by qualified 
experts and must be subject to periodic review and to the right of appeal to higher authorities. 

SCHEDULE 4 Section 3 

( 

DECLARATION ON THE RIGHTS OF DISABLED PERSONS (, 

The General Assembly, 

Mindful of the pledge made by Member States, under the Charter of the United Nations; 
to take joint and separate action in co-operation with the Organization to promote higher 
standards of living, full employment and conditions of economic and social progress and 
development, 

Reaffirming its faith in human rights and fundamental freedoms and in the principles of 
peace, of the dignity and worth of the human person and of social justice proclaimed in the 
Charter, 

Recalling the principles of the Universal Declaration of Human Rights, the International 
Covenants on Human Rights, the Declaration of the Rights of the Child and the Declaration 
on the Rights of Mentally Retarded Persons, as well as the standards already set for social 
progress in the. constitutions, conventions, recommendations and resolutions of the Inter
national Labour Organisation, the United Nations Educational, Scientific and Cultural 
Organization, the World Health Organization, the United Nations Children's Fund and otbc% 
organizations concerned, 

Recalling also Economic and Social Council resolution 1921 (L VIII) of 6 May 1975 on the 
prevention of disability and the rehabilitation of disabled persons, 

Emphasizing that the Declaration on Social Progress and Development has·proclaimed tho 
necessity of protcc:ting the rights and assuring the welfare and rehabilitation of the physically 
and mentally disadvantaged, 

Bearing in mind the necessity of preventing physical and mental disabilities and of assisting 
disabled persons to develop their abilities in the most varied fields of activities and of promoting 
their integration as far as possible in normal life, 

A.ware that certain countries, at their present stage of development, can devote only limited 
effons to this end, 

Proclaims this Declaration on the Rights of Disabled Persons and calls for national and 
international action to ensure that ii will be used as a common basis and frame of rcfaencc for 
the protection of these rights: 

1. The term " disabled person " means any person unable to ensure by himself or herself, 
wholly or partly, the occessilies of a normal individual and/or social life, .as a result of a 
deficiency, either congenital or not, in his or her physical or mental capabilities. 

2. Disabled persons shall enjoy all the rights set forth in this Declaration. 'Inese rights 
shall be granted to all disabled persons without any exception whatsoever and without dis• 
tinction or discrimination on the basis of race, colour, sex, language, religion, political or other 
opinions, national or social origin, state of wealth, birth or any other situation applying either 
10 the disabled person himself or herself or to his or her family. 

3. Disabled persons have the inherent right to respect for their human dignity. Disabled 
persons, whatever the origin, nature and seriousness of their handicaps and disabilities, have 
the same .fundamental rights as their fellow-dtiz.ens of the same age, which implies first and 
foremost the right to enjoy a decent life, as normal and full as possible. 

'4. Disabled persons have the same civil and political rights as other human bcinp; 
paragraph 7 of the Declaration on the Rights of Mentally Retarded Persons applies to any 
possible limitation or suppression of those rights for mentally disabled persons. 

5. Disabled persons are entitled to the measures designed to enable them to bccnmc u 
sclf-r-eliant as possible. 



Human Rights Commission No. 24, 1981 37 

SCHEDULE 4-continued 
6. Disabled persons have the right to medical, psychological and functional treatment, 

including prosthetic and orthetic appliances, to medical and social rehabilitation, education, 
vocational training and rehabilitation, aid, counselling, placement services and other services 
which will enable them to develop their capabilities and skills to the maidmum and will hasten 
the process of their social integration or reintegration. 

7. Disabled persons have the right to economic and social security and to a decent level of 
living. They have the right, according to their capabilities, to secure and retain employment or 
to engage in a useful, productive and remunerative occupation and to join trade u,nions. 

8. Disabled persons arc entitled to have their special needs taken into consideration at all 
stages of economic and social planning. 

9. Disabled persons have the right to live with their families or with foster parents and to 
participate in all social, creative or recreational activities. No disabled person shall be subjected, 
as far as his or her residence is concerned, to differential treatment other than that required by 
his oc her condition or by the improvement which he or she may derive therefrom. If the stay 
or a disabled person in a specialized establishment is indispensable, the environment and living 
conditions therein shall be as close as possible to those of the nonnal life of a person of his or 
her age. 

10. Disabled persons shall be protected against all exploitation, all regulations and all 
treatment or a discriminatory, abusive or degrading nature. 

11. Disabled persons shall be. able to avail themselves of qualified legal aid when such aid 
proYCS indispensable for the protection of their persons and property. If judicial proceedings 
are instituted against them, the legal procedure applied shall take their physical and mental 
condition fully into account. 

12. Organizations of disabled persons may be usefully consulted in all matters regarding 
the rights of disabled persons. 

13. Disabled persons. their families ana communities shall be fully informed, by all appro~ 
priate mcam, or the rights contained in this Declaration. 

Printed by Authority by the Commonwealth Government Printer 
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Appendix E 

· · ·admission (adaoted freely from 

VICTORIA 

In Victoria involuntarily committed patients: are called recommended 
and approved patients. Recommendation applies to persons who are or 
who appear to be mentally ill. Approval applies to the intellectually 
defective. 

( a) Psychiatric Hospitals 

In Victoria there is more to commitment to a psychiatric hospital 
(the equivalent of a New South Wales Admission Centre) than New South 
Wales; medical practitioner may ony initiate commitment with other persons. 
Not only must·there be what is called a recommendation.by a medical 
practitioner. there must also be a request in writing in a prescribed form 
by some. person and also a statement of certain prescribed particulars 
(Schedule 9): s. 42(1). 

As in New South Wales a general practitioner may commit and again 
a personal examination is necessary. 

A doctor signing a recommendation cannot also sign the request: s. 
106(1) (b). He must in his recommendation state his reasons for forming 
the opinion the person is mentally ill or intellectually defective and he must 
distinguish facts he has observed and facts of which he has been informed. 
No person may be admitted to an institution solely on facts of the latter 
kind: s. 104. Section 106(1). 

A recommendation has legal validity for seven clear days. A doctor 
signing a certificate without having personally examined the person involved 
is liable to a penalty of not more than $400 or to imprisonment of not more 
than six months. It is also a misdemeanour wilfully and falsely to state in 
writing that a person is mentally ill or intellectually defective when such 
is not the case: s. 105. 

(b) Mental Hospitals 

For ·admission directly into a State mental hospital or a private 
mental home the Act does not simply require that the person liable for 
detention must "appear" to be mentally ill. It stipulates that if a person 
is mentally ill in the opinion of two medical practitioners. who need not be 
psychiatrists, but who have personally and separately examined the person 
not more than seven days previously to the admission. that person may be 
committed provided the request of some person and the statement of the 
required particulars accompany the recommendation and the patient to the 
mental hospital: s. 43(1). Recommendations under s . 43(1). unlike those 
under s. 42(1). are not limited to observation only. They are for care 
and treatment also. Such commitments are for unlimited periods. 

Intellectually defective patients: 

Similar provisions apply to intellectually defective persons by virtue of 
s. 44(1). Such persons may be admitted only to training centre, State or 
private for training. 

I 
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Admissions pursuant to an order of a justice: 

In Victoria, two justices have the same powers as those listed as 
applicable to a single justice in New South Wales under paras. 4 and 5. 
There is power to authorise police to bring a person, whether allegedly 
mentally ill or intellectually defective, before two justices and to 
authorise forcible entry by special warrant: s. 47. In all cases action 
must be initiated before a single justice who has power to commit the 
person, the subject' of the allegation, to two justices. The two justices 
or magistrate must have the person before them examined separately and 
apart by two medical practitioners and, in addition to two recommendations 
or approvals to justify commitment, there must be the usual request and 
statement of particulars : ss. 45 to 48. An order of committal may be 
suspended by the justices for up to 14 days: s. 49(2). 

Action in respect of persons alleged· to be not under proper care 
or control or being cruelly treated or neglected may only be initiated by 
the Authorized Medical Officer. 

Victoria has one provision additional to those in New. South Wales. 
Justices may ~uthorise forcible entry by police and doctors into any place 
where it is alleged, on oath, that a person is being held in contravention 
to the provisions of the Mental Health Act or is not under proper care 
and control. Any such person may be brought before the justices to be 
dealt with: s. 47. 

QUEENSLAND 

In Queensland involuntarily committed patients are called regulated 
patients. Section 6 of the Act stipulates that compulsion should only be 
used for the patient's own welfare or for the protection of others. 

1. Any doctor in charge of a patient's treatment in hospital including 
ordinary public and private hospitals may by a report in writing cause 
the patient to be detained for up to three days: s. 19(2). 

2. Any relative or authorized person may apply for a person's admission 
on the ground that the person is suffering from mental illness of a nature 
or degree which warrants his detention ... : s. 18(1) and (2). 

The application must be supported by the written recommendation in 
the prescribed form of a medical practitioner: s. 18{3). The doctor must 
have personally examined the person: s. 23(1) ... 

Persons the subject of such applications must be taken to hospital 
within 14 days of the last medical examination: s. 20{1). The doctor may 
certify that police assistance is needed: s. 20( 1) and { 2) . 

Admissions under (1) and (2) above are valid for three days: s. 
21(1). It is the dufy of the hospital administrator as soon as practicable 



but witbin 24 hours to satisfy himself of the sufficiency of the 
recommendation and application. 

3. Committal by justices. Any person may give information on oath 
to a justice that he has reasonable cause to suspect that another person 
is mentally ill and that it is in the interests of that person or necessary 
for the protection of others that a warrant be issued to remove the 
person to a place of ~afety •.. : s. 25( 1)- ( 5). 

When a medical practitioner accompanies the police, he or she has 
power·to b)form the police in writing that the person who is the subject 
of the warrant is not in fact mentally ill in which event the warrant will 
not be executed: s. 25(3)(b). 

A place of safety includes any hospital other than a security 
patients~ hospital, any police station or other suitable place the 
occupier of which is willing to accept the person temporarily: s. 5 
However a hospital must be used unless one is not readily accessible: 
s. 27(2) (a). 

4. A policeman may, without warrant, remove to a place of safety 
any person who is in a public place and who, in the officer's view, 
appears mentally ill and in immediate need of treatment or control: 
s. 26 (1). A public place is any place open to the public use as of 
right and includes roads, parks, gardens, licensed premises, public 
transport and vacant land, unoccupied premises and the like: s. 26(3). 

A police officer has the power to remove without warrant any 
allegedly mentally ill person not in a public place provided he believes 
the obtaining of a warrant under s. 25 would involve unreasonable delay. 

Once a person is taken to ~ place. of safety he may be detiµned for 
up to three days pending further examination: s. 27(1). In Queensland 
all detained patients ~e deemed to be in the legal custody of the 
hospital administrator or other appropriate person: s. 66 and reg. 89 
unless some act of parliament stipulates to the contrary. 

Restricted patients: 

Queensland has a special classification of patients who, for various 
purposes, are kept under more restrictive conditions than the general 
run of patients. Restricted patients are not criminal offenders but 
patients who, in the view of the Director of Psychiatric Services, if 
released on leave or discharged, would be likely to act in a manner 
dangerous to the patient himself or to others. Such patients, provided 
the Director-General ansI the Minister approve, are placed under 
restriction: s. 50(1)-(9). 

SOUTH AUSTRALIA 

1. Admission by medical practitioners. A medical practitioner who has 
examined a person and decided that the person is suffering from a mental 



illness that requires immediate treatment and that that treatment can be 
obtained by admission to and detention in an approved. that is. mental 
hospital or clinic, may take steps to secure the person's admission. 
However he may do so only if he further considers that admission is in 
the interests of the person's health and safety or in the interests of the 
protection of other persons. If all the conditions exist the doctor may 
make an order for admission: s. 14(1). Such an order authorises 
detention for three days: s. 14(2). 

By s; 45(1) it is an offence for a medical practitioner to sign any 
such authorisation without having seen and personally examined the 
patient (up to $1,000 fine). 

A medical practitioner must not sign an authorisation in respect 
of a relative: s. 46(1). · 

The Guardianship Board may order a person whom it has received 
into guardianship placed in the custody. of some other person including 
a specified hospital, hostel, home or other institution: s. 27(1). 

Admission by police: a policeman may apprehend any person whom , 
he considers on reasonable grounds to be suffering from mental illness or 
mental handicap and whose conduct is or has been in the recent past such 
as to cause danger to the person himself or others •. Once the police 
apprehend any such person they must take him as soon as possible to a 
medical practitioner: s. 18(1). 

WESTERN AUSTRALIA 

1. By medical practitioners: Called admission by referral. A medical 
practitioner who has personally·examined a person may by use of the 
prescribed form commit the person to an approved hospital for observation 
for a period of 72 hours pending further examination: s. 28(1) and (3). 
The examining doctor must be of the opinion the person is suffering from 
a mental disorder and that he should be admitted for treatment: s. 28(2). 

2. Admission by justices: 

(a) Any person may apply to a justice for an order committing a 
person to an approved hospital on the grounds that the person sought to 
be committed is suffering from mental disorder and that it is in the 
interests of that person or the public that the person should be admitted 
to an approved hospital for treatment : s. 2 9 ( 1) • 

(b) Where any person who appears to be suffering from mental 
disorder is without sufficient means of support or is wandering at large 
or has been discovered under circumstances denoting a purpose of 
committing an offence or who has attempted to take his own life any 
person may make a complaint on oath to a justice or a policeman may 
take the person into custody without an order and then make a complaint 
before a justice ... : s. 30(1) and (2). 

{c) The Director of Mental Health Services, any officer serving 
in that Health department or any policeman, if he has reason to suspect 



that a person who appears to be suffering from mental disorder is not 
under proper care and control, or is cruelly treated or neglected by any 
person having or assuming the charge of him, or is detained in 
contravention of the Act, must make a complaint on oath before a 
justice: s. 31(1) and (2). The justice may then order police to enter 
any place where_ that person is, using any force found to be necessary, 
and in company with a medical practitioner and such other assistance as 
may be necessary: s. 31(2). If the medical practitioner is of the 
opinion that the person is suffering from mental disorder he may refer 
him by_ the prescribed form to an approved hospital after the policeman 
has apprehended the person: s. 31(3). 

Where any person has been apprehendE'd under (b) or (c) above, 
that is, under ss. 30 and 31 of the Act there must be an application before 
a justice within 24 hours of the apprehension .•• Justices' orders, · called 
reception orders, authorise detention for 72 hours for purposes of 
observation: s. 34(1). Such orders must be acted on within 28 days or 
they lapse unless the issuing justice nas granted an extension of a further 
28 days: s. 37(1). • •• The detention of a person against whom an order 
has been made pending his removal to an approved hospital is validated 
by s. 37(2). 

TASMANIA 

Modelled largely on the United Kingdom Act of 1959 the Tasmanian 
Act in some respects places greater safeguards on admission than the 
other Australian jurisdictions. Two medical practitioners must recommend 
involuntary admission: s. 14(4) and one of the two must be an approved 
medical practitioner, that is, one with special experience in the diagnosis 
and treatment of mental disorder: s. 17(3) and 10. At least one 
practitioner should have had previous acquaintance with the patient ... 
s. 17(3) and (4). 

Applications must originate with the patient's nearest relative or an 
authorized officer though in the case of an application for treatment the 
latter cannot apply if the nearest relative objects. Admissions may be 
for observation or treatment and may be to any hospital. An applicant 
must have seen the patient within the 14 days preceding the application 
and the examining doctors must have personally examined the patient 
at an interval of not more than seven days: ss. 16( 1) ( 3) and ( 4) and 
17(1). . 

If admission is for observation .·the patient must suffer from a mental 
disorder of a nature and degree warranting detention for observation and 
detention must be in the interests of his own health or safety or for the 
protection of others. Detention is authorised for 28 days: s18( 1)(2) and 
( 3). 

Admissions for treatment require certification of the existence of 
mental disorder which in the case of patients of any age may take the 
form of mental illness or severe subnormality •.. : ss. 20(1) and (2), 
20(5) and 21(l)(a). 

I 



An authorized officer may secure a magistrate's warrant for the 
police to convey a person to a place of safety with a view to committal 
to hospital.: s. 99 and see s. 101. 

Tasmania shares two other methods of committal with Queensland. 
A patient in hospital· not liable to be detained may be involuntarily 
committed by the doctor in charge of his case submitting a written 
report to the hospital authority: s. 15(1)(a) and (2)~ Three days' 
detention is authorised.: s. 15(1)(b). 

A person conveyed to a place of safety may be detained there for 
up to 72 hours pending determination of the course of action likely to 
be in his best interests. During the time allowed he may be moved to 
an alternative place of safety: a. 102(1). 

NORTHERN TERRITORY 

1. Medical practitioners performing duties in or in the vicinity of a 
hospital, or policemen, can initiate committal. If they have reasonable 
cause to believe a person through mental illness requires care, treatment 
or control; is incapable of managing himself or his affairs; is not under 
adequate care end control and is likely, by· act or neglect. to cause death 
or serious bodily harm to himself or another person and in · addition 
should in his own interests and in the public interest be taken into 
custody they may take the person into custody without a warrant: 
s. 9(1). 

Extensive powers are granted to effect the taking: s. l0(l)(a) 
and ( 3) and s. 9( 4) and ( 5) . Once a person is in custody the apprehender 
or the Chief Medical Officer must make application to the magistrate for an 
order that the person be kept in ·custody: s. 9(2). This should be done 
within 24 hours or as soon as possible thereafter. 

2. Committal by magistrates. Any person may apply to a magistrate 
for a warrant to have a person taken into custody if the applicant after 
reasonable enquiry believes that the person in respect of whom the 
warrant is sought is suffering from a mental illness: s. 7(1). 

Under s. 8(1) it is possible to apply for a warrant by telephone or 
otherwise. The person applying by telephone must make qut a copy of 
the warrant. See s. 8(3) (a)-(c) and s. 7(2) (b). 

Once a patient is lodged in hospital he· may not be detained more 
than three days ( excluding Saturdays, Sundays and Public Holidays) 
unless he is capable of managing himself or his affairs or withiff that 
time the reports of two medical practitioners acting independently satisfy 
the Chief Medical Officer the patient should be permitted to remain for 
observation, care, treatment or control as a mentally ill person: 
s. 35(1). 
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